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OPINION 

BADE, Circuit Judge: 

In these consolidated appeals, federal prisoners 
Jeremy Pinson and Bruce Sands (collectively “Peti-
tioners”) challenge the dismissals of their habeas cor-
pus petitions in which they asserted that their incar-
ceration during the COVID-19 pandemic violated the 
Eighth Amendment and sought release from custody. 
The district court dismissed the petitions for lack of 
subject matter jurisdiction, concluding that Petition-
ers were challenging conditions of confinement, not 
the fact or duration of confinement, and thus their 
claims did not properly sound in habeas. 

We are asked to decide whether these sorts of 
claims— that prison officials violated prisoners’ consti-
tutional rights by failing to provide adequate condi-
tions of confinement to protect against the spread of 
COVID-19—may be brought by federal prisoners un-
der the federal habeas corpus statute, 28 U.S.C. § 2241. 
Petitioners allege that the district courts are unable to 
fashion injunctive relief that would render the condi-
tions of confinement constitutional and, accordingly, 
release is the only available remedy. Consistent with 
Supreme Court precedent, we reject Petitioners’ argu-
ments. We accordingly affirm the district court’s judg-
ments dismissing the habeas petitions for lack of juris-
diction. 
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I .   
A .  

Jeremy Pinson1 and Bruce Sands are federal pris-
oners who were serving sentences in, respectively, the 
United States Penitentiary in Victorville, California 
(“USP Victorville”), and the Federal Correctional In-
stitute in Lompoc, California (“FCI Lompoc”), after 
each pleaded guilty to multiple violations of federal 
law. In early 2021, these facilities experienced COVID-
19 outbreaks. While the outbreaks were ongoing, Pin-
son and Sands filed habeas petitions under 28 U.S.C. 
§ 2241. 

In her habeas petition filed on December 14, 2020, 
Pinson alleged that she was transferred from the 
United States Penitentiary in Tucson, Arizona (“USP 
Tucson”), to USP Victorville, where she had been “bru-
tally attacked” in 2008. Pinson alleges that she was 
transferred in an effort “to bypass a potential favora-
ble ruling in a federal case challenging . . . COVID-19 
protective measures.” There was a COVID-19 out-
break at USP Victorville “[s]hortly after” Pinson’s ar-
rival, and Pinson complained that she lacked personal 
protective equipment and was unable to socially dis-
tance. Because of her “multiple comorbidities,” Pinson 
alleged that her “life [was] in grave danger.” Accord-
ingly, she sought her release or home confinement “as 
her continued incarceration violate[d] the [Eighth] 
Amendment.” Pinson also requested injunctive relief 
ordering the director of the Bureau of Prisons (“BOP”) 
to protect USP Victorville inmates from COVID-19 

 
1 Pinson identifies as a transgender woman, and so 

we refer to her—as she does herself—using female pro-
nouns. 
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and an emergency adjudication of her petition.2 The 
same day that Pinson filed her habeas petition, she 
was transferred to the United States Penitentiary in 
Atlanta, Georgia, and then to Coleman, Florida, a few 
weeks later.3 

Sands filed his habeas petition on January 29, 2021. 
He alleged that prison officials violated his Eighth 
Amendment rights by: (1) failing to provide adequate 
care for his hypertension and obesity; (2) failing to im-
plement policies consistent with guidance from the 
BOP and the Centers for Disease Control and Preven-
tion (“CDC”); (3) failing to “immediately reduce the in-
mate population” at FCI Lompoc; (4) failing to isolate 
and retest Sands following an initially inconclusive 
COVID-19 test result; and (5) failing to remove Sands 
from housing with inmates who tested positive for 
COVID-19. Sands argued that relief was appropriate 
under § 2241 because he was challenging the fact or du-
ration of his confinement, and “no set of conditions” 

 
2 Pinson also alleged that when she arrived at USP 

Victorville, an unnamed “SHU Lieutenant” threatened 
Pinson with physical harm if she were to file suit and 
“separated her from all of her legal papers.” She does 
not complain of either act here.  

3 Because it was unclear from the record when Pin-
son was transferred from USP Victorville, the govern-
ment moved to supplement the record with a declaration 
establishing that Pinson was transferred on December 
14, 2020. The motion to supplement the record is 
GRANTED. See Johnson v. Rancho Santiago Cmty. Coll. 
Dist., 623 F.3d 1011, 1020 n.3 (9th Cir. 2010). 
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could remedy the alleged constitutional violations at 
FCI Lompoc. 

B. 

The district court screened and summarily dis-
missed Pinson’s petition, concluding that Pinson’s 
claim did “not contest the legality of her conviction or 
sentence.” Instead, the court concluded that Pinson 
challenged “what she believes are unconstitutional 
conditions of confinement, which neither the Supreme 
Court nor the Ninth Circuit have recognized as proper 
bases for federal habeas relief.” 

The government moved to dismiss Sands’s petition. 
The magistrate judge recommended granting dismis-
sal because, although “a Section 2241 petition may be 
utilized by a federal inmate to challenge the manner, 
location, or conditions of a sentence’s execution, it is 
not the proper vehicle to challenge the conditions of 
confinement.” The magistrate judge concluded that, 
because Sands sought “release based on the BOP’s al-
leged inability to take certain precautions at FCI 
Lompoc” against the spread of COVID-19, his “allega-
tions sound[ed] in civil rights, not in habeas.”4 The dis-
trict court adopted the magistrate’s report and recom-
mendation and dismissed Sands’s petition with preju-
dice. 

 
4 To the extent Sands’s petition was “actually a dis-

guised motion for compassionate release,” the court ex-
plained relief was improper because such motions must 
be filed in the sentencing—rather than custodial— court. 
Sands had previously “filed two separate compassionate 
release motions [in the sentencing court,] both of which 
were denied.” 
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II. 

We review a district court’s decision to deny a ha-
beas petition and its determination that it lacks juris-
diction over the petition de novo. Nettles v. Grounds, 
830 F.3d 922, 927 (9th Cir. 2016) (en banc). 

III. 

Before turning to the primary jurisdictional ques-
tion in this case, we must ascertain our jurisdiction 
over Pinson given her transfer from USP Victorville 
prior to this Court’s review of her habeas petition.   

A. 

The United States Constitution limits the “judicial 
Power” of the federal courts to cases and controversies. 
U.S. CONST. art. III, § 2, cl. 1. Accordingly, this court is 
“precluded by Article III . . . from entertaining an ap-
peal if there is no longer a live case or controversy,” 
including where it “can no longer provide . . . the pri-
mary relief sought.” Munoz v. Rowland, 104 F.3d 1096, 
1097–98 (9th Cir. 1997). The party seeking relief bears 
the burden of establishing jurisdiction. See Lujan v. 
Defs. of Wildlife, 504 U.S. 555, 561 (1992). 

Pinson’s petition sought relief in the form of release 
from USP Victorville and an injunction requiring that 
facility “to protect USP Victorville inmates from 
COVID-19.” Pinson is no longer detained at USP Vic-
torville. And Pinson has already had petitions dis-
missed on these same grounds. In Pinson v. Othon, she 
brought an Eighth Amendment conditions-of-confine-
ment claim while she was detained at USP Tucson. No. 
CV-20-00169-TUC-RM, 2020 WL 7404587, at *1 (D. 
Ariz. Dec. 17, 2020). While her motion for a preliminary 
injunction to remedy the alleged violations was pend-
ing, she was transferred to USP Victorville, which led 
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the district court to dismiss the action after concluding 
Pinson’s claims had become moot upon her transfer. Id. 
at *2–3 (citing Munoz, 104 F.3d at 1097–98). Pinson’s 
claims here are also moot. Because we “can no longer 
provide” Pinson’s requested relief, she fails to present 
a live case or controversy for our review, and Article III 
therefore prohibits exercising jurisdiction over her pe-
tition. Munoz, 104 F.3d at 1097–98. 

Pinson argues that we have jurisdiction based on 
Federal Rule of Appellate Procedure 23(a), which gen-
erally prohibits transferring custody over prisoners 
“[p]ending review of a decision in a habeas corpus pro-
ceeding” before the court of appeals.5 See Fed. R. App. 
P. 23(a). But Pinson was transferred before the district 
court ruled on her habeas petition, and thus her peti-
tion was not “[p]ending review” before the court of ap-
peals. Accordingly, Rule 23(a) does not apply here and 
does not cure the loss of jurisdiction resulting from 

 
5 In her reply brief, Pinson contends her claim is not 

moot because she may be forced to return to USP Vic-
torville just as she was forced to return to USP Tucson. 
This contention is speculative on its face and fails to 
meet Pinson’s burden of establishing jurisdiction at this 
stage in litigation. See Lujan, 504 U.S. at 561; see also 
Darring v. Kincheloe, 783 F.2d 874, 876 (9th Cir. 1991) 
(concluding claim was moot because there was “neither 
a ‘reasonable expectation’ nor ‘demonstrated probability’ 
that [appellant] will again return to the State Peniten-
tiary” that he was transferred from). Even if we were to 
accept her conclusory allegation that she might return 
to USP Victorville, Pinson points to no evidence that she 
might return to this facility in the midst of a similar 
COVID-19 outbreak. 
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Pinson’s transfer from USP Victorville.6 Cf. Darring, 
783 F.2d at 876 (concluding that § 1983 claim for in-
junctive relief was moot where prisoner was trans-
ferred to a different prison before district court ruled 
on his amended complaint); Johnson v. Moore, 948 
F.2d 517, 519 (9th Cir. 1991) (“Before our first decision 
was rendered in this case, Johnson was transferred to 
a federal correctional facility in Washington. Because 
he has demonstrated no reasonable expectation of re-
turning to [the prior facility], his claims for injunctive 
relief relating to [that facility’s] policies are moot.” 
(emphasis added)). 

Pinson also objects that the district court summar-
ily dismissed her habeas petition, without providing 

 
6 Relying on United States v. Munsingwear, 340 U.S. 

36 (1950), Pinson contends that even if we determine 
there is no jurisdiction over her petition, the proper course 
is not to affirm the district court’s order of dismissal, but 
rather to vacate the judgment below and remand with di-
rections to dismiss. The rule announced in Munsingwear 
is intended to prevent preclusion based on an unreviewed 
judgment due to “happenstance” or “the unilateral action 
of the party who prevailed below.” Dilley v. Gunn, 64 F.3d 
1365, 1370 (9th Cir. 1995) (citations omitted); see also 
United States v. Bancorp Mortg. Co. v. Bonner Mall P’ship, 
513 U.S. 18, 23–25 (1994) (rejecting the contention that 
automatic vacatur is required whenever mootness pre-
vents appellate review). This rule does not apply to Pin-
son’s case. At most, Pinson is precluded from reasserting 
her allegations in habeas proceedings (which, for reasons 
discussed below, she would be unable to do in any event), 
but she is not precluded from reasserting them in a civil 
rights action. 
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notice of its jurisdictional defects or an opportunity to 
respond. As Pinson acknowledges, district courts are 
expected to take “an active role in summarily dispos-
ing of facially defective habeas petitions,” Boyd v. 
Thompson, 147 F.3d 1124, 1127 (9th Cir. 1998), and if 
it “plainly appears from the petition and any attached 
exhibits that the petitioner is not entitled to relief in 
the district court, the judge must dismiss the petition 
and direct the clerk to notify the petitioner,” R. Gov-
erning Section 2254 Cases in the U.S. Dist. Cts., R. 4; 
see also id., R. 1(b) (permitting district courts to apply 
the Habeas Rules to § 2241 habeas proceedings). Pin-
son does not dispute that her petition alleges claims 
based on her conditions of confinement; instead, she 
argues only that the district court’s dismissal on this 
basis was not “obvious” because the Supreme Court 
has left open the question of whether prisoners can use 
habeas to challenge confinement conditions. But the 
Ninth Circuit has long held that the “the writ of ha-
beas corpus is limited to attacks upon the legality or 
duration of confinement” and does not cover claims 
based on allegations “that the terms and conditions 
of . . . incarceration constitute cruel and unusual pun-
ishment.” Crawford v. Bell, 599 F.2d 890, 891 (9th Cir. 
1979). 

Pinson’s petition cannot be fairly read as attacking 
“the legality or duration of confinement,” and while 
she sought release from USP Victorville, she also 
sought an injunction to require USP Victorville to rem-
edy the unconstitutional conditions of confinement. It 
is also unclear what facts Pinson could allege in an 
amended petition to confer subject matter jurisdiction 
on the district court under § 2241. And, of course, the 
claims in Pinson’s petition are now mooted by her 
transfer from USP Victorville. 
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For these reasons, we conclude that the district 
court lacked jurisdiction over Pinson’s habeas petition 
because it was unable to fashion the requested relief 
after her transfer from USP Victorville, and we accord-
ingly affirm the judgment dismissing Pinson’s petition. 
Atel Fin. Corp. v. Quaker Coal Co., 321 F.3d 924, 926 
(9th Cir. 2003) (per curiam) (“We may affirm a district 
court’s judgment on any ground supported by the rec-
ord, whether or not the decision of the district court 
relied on the same grounds or reasoning we adopt.”). 
We further conclude that the district court’s summary 
dismissal of Pinson’s petition was not improper and 
deny Pinson any requested relief on that ground.7 

With these threshold matters resolved, we turn to 
the main issue on appeal. 

B. 

Sands’s habeas petition also challenges his condi-
tions of confinement. This court’s holding in Crawford 
notwithstanding, Sands argues that his claims that the 
terms and conditions of his incarceration constitute 
cruel and unusual punishment sound in habeas for two 
reasons. First, relying on Hernandez v. Campbell, 204 
F.3d 861, 864 (9th Cir. 2000) (per curiam), he asserts 
that the requested relief is available under § 2241. Sec-
ond, he argues that his conditions-of-confinement 
claims lie at the “core of habeas corpus” because no set 
of conditions could render his continued confinement 

 
7 Because Pinson’s petition is moot and does not al-

lege that “no set of conditions” could satisfy constitu-
tional concerns, we do not consider whether she has al-
leged sufficient facts to support habeas jurisdiction, as 
we do with Sands’s petition in Section III.B. 
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constitutional and, thus, release is the only effective 
remedy. We consider each argument in turn. 

1. 

As an initial matter, we note some tension in our 
case law regarding the intersection between § 2241 and 
§ 2255. On the one hand, we have routinely held that 
“§ 2255 provides the exclusive procedural mechanism 
by which a federal prisoner may test the legality of de-
tention.” Lorentsen v. Hood, 223 F.3d 950, 953 (9th Cir. 
2000); see also Harrison v. Ollison, 519 F.3d 952, 955 
(9th Cir. 2008); Ivy v. Pontesso, 328 F.3d 1057, 1059 
(9th Cir. 2003); United States v. Pirro, 104 F.3d 297, 
299 (9th Cir. 1997). Under this view, § 2241 is an “es-
cape hatch” that allows a federal prisoner to petition 
for habeas corpus when the prisoner demonstrates that 
relief under § 2255 would be “inadequate or ineffective 
to test the legality of his detention.” See Lorentsen, 223 
F.3d at 953; Harrison, 519 F.3d at 956; Ivy, 328 F.3d at 
1059; Pirro, 104 F.3d at 299. 

This view is supported by § 2255’s text, which per-
mits a federal prisoner to move a court to “vacate, set 
aside, or correct the sentence” based on the contention 
that the sentence is “subject to collateral attack,” 28 
U.S.C. § 2255(a), which is broad enough to cover 
Sands’s claims here. It is also supported by the Su-
preme Court’s conclusion in Hill v. United States, that 
§ 2255 “was intended simply to provide in the sentenc-
ing court a remedy exactly commensurate with that 
which had previously been available by habeas corpus 
in the court of the district where the prisoner was con-
fined.” 368 U.S. 424, 427 (1962). And it accords with 
secondary authority surveying caselaw—including 
from the Ninth Circuit—concluding that if “relief is 
possible under § 2255,” a remedy under that section is 
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“exclusive” and “traditional habeas corpus [relief] un-
der § 2241 is barred.” Charles A. Wright & Arthur R. 
Miller, 3 FEDERAL PRACTICE AND PROCE-
DURE— CRIMINAL § 623 (5th ed. 2023). 

On the other hand, we have consistently held that 
“motions to contest the legality of a sentence must be 
filed under § 2255 in the sentencing court, while peti-
tions that challenge the manner, location, or conditions 
of a sentence’s execution must be brought pursuant to 
§ 2241 in the custodial court.” Hernandez, 204 F.3d at 
864. We first stated this principle in Ridenour v. United 
States, 446 F.2d 57, 57 (9th Cir. 1971) (per curiam), 
where we summarily affirmed the denial of relief under 
§ 2255 because the petitioner’s complaints “concern[ed] 
the manner of the execution of [the] sentence,” and 
were “not cognizable under § 2255, which is available 
only to test the sentence imposed, not a sentence as it 
is being executed.” We subsequently applied Ridenour 
to conclude that our jurisdiction under § 2255 does not 
extend to challenges to parole eligibility because that 
section permits a prisoner to “test only the sentence im-
posed and not the sentence ‘as it is being executed.”’ 
Brown v. United States, 610 F.2d 672, 677 (9th Cir. 
1980) (quoting Ridenour, 446 F.2d at 57). Instead, we 
explained that a habeas petition under § 2241 was “the 
proper form of proceeding for obtaining review of pa-
role decisions.” Id. 

Four years later, we applied both Ridenour and 
Brown to conclude that claims challenging good-time 
credits were not properly brought under § 2255 be-
cause such claims “addresse[d] the execution of [the] 
sentence, rather than the sentence itself,” and a mo-
tion under § 2255 could “test only the propriety of the 
sentence imposed, not the manner of execution.” 
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United States v. Giddings, 740 F.2d 770, 771– 72 (9th 
Cir. 1984). Instead, we explained that “[r]eview of the 
execution of a sentence may be had through petition 
for a writ of habeas corpus under 28 U.S.C. § 2241.” Id. 
at 772. 

We next applied Giddings in a case involving a 
prisoner’s challenge brought under § 2255 to the 
United States Parole Commission’s denial of a parole 
request based on its reliance on purportedly improper 
evidence. Doganiere v. United States, 914 F.2d 165, 
167 (9th Cir. 1990). Again, we affirmed the denial of 
the motion, explaining that “a section 2255 motion can 
test only the propriety of the sentence imposed, not 
the manner of its execution” and that the “proper way 
to seek review” of a decision by the Parole Commission 
“is by a petition for a writ of habeas corpus under 28 
U.S.C. § 2241.” Id. at 169– 70. 

Finally, in Hernandez, we considered a habeas chal-
lenge to a sentencing determination based on an inter-
vening change in law after the prisoner’s initial § 2255 
motion had been denied. 204 F.3d at 863-64 explaining 
that prisoner sought resentencing based on the inter-
vening decision in United States v. Felix, 87 F.3d 1057 
(9th Cir. 1996)). We explained for the first time that 
“motions to contest the legality of a sentence must be 
filed under § 2255 in the sentencing court, while peti-
tions that challenge the manner, location, or condi-
tions of a sentence’s execution must be brought pursu-
ant to § 2241 in the custodial court.” Id. at 864. 

We further explained, however, that § 2241 relief 
was also available “to contest the legality of a sentence 
where [the] remedy under § 2255 is inadequate or inef-
fective to test the legality of [the] detention.” Id. at 
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864–65 (internal quotation marks and citations omit-
ted). In other words, Hernandez clarified that relief un-
der § 2241 is available in two circumstances: when a 
petitioner challenges the post-conviction execution of a 
sentence rather than the legality of the underlying 
judgment; and when a petitioner challenges a sen-
tence’s legality where relief under § 2255 is “inade-
quate or ineffective to test the legality of [the] deten-
tion.” Id. 

Sands does not argue that relief under § 2255 is “in-
adequate or ineffective to test the legality of” his de-
tention. Instead, he contends that, in Hernandez, we 
instructed “federal prisoners to bring their ‘conditions’ 
claims under § 2241” and he reasons that, because his 
claim pertains “to the execution of [his] federal sen-
tence[] (which includes challenges to unlawful ‘condi-
tions’), habeas jurisdiction was proper.” This argument 
is unpersuasive. 

First, Sands’s argument relies on a misreading of 
Hernandez. Sands reads Hernandez as instructing fed-
eral prisoners to bring claims related to the conditions 
of their confinement under § 2241. But we did not in-
struct federal prisoners to bring claims related to the 
conditions of their confinement under § 2241; rather, 
we stated that challenges to “conditions of a sentence’s 
execution” may properly be brought under § 2241. Her-
nandez, 204 F.3d at 864 (emphasis added). This is a 
critical distinction given that Crawford explicitly re-
jected habeas jurisdiction over a federal prisoner’s 
claims related to the conditions of his confinement. See 
Crawford, 599 F.2d at 891–92. In other words, reading 
Hernandez as Sands suggests would make it contra-
dictory to our prior holding in Crawford. 
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In addition to Hernandez, Sands relies on our un-
published, non-precedential memorandum disposition 
in Moore v. Winn, 698 F. App’x 485 (9th Cir. 2017), and 
the “ordinary understanding of the term ‘execution.’”8 

 
8 Sands also relies on the Second Circuit’s decision in 

Jiminian v. Nash, 245 F.3d 144 (2d Cir. 2001), to argue 
that conditions-of-confinement claims generally may be 
brought under habeas because they challenge a sen-
tence’s execution.  Sands’s reliance on Jiminian is ulti-
mately unpersuasive. Jiminian involved a successive § 
2255 motion alleging a sentence was imposed in violation 
of 18 U.S.C. § 3553(c)(1) because the sentencing court 
“failed to state, on the record, the reasons for imposing a 
sentence at the high end of the applicable United States 
Sentencing Guidelines . . . range.” Id. at 145–46. The 
court relied solely on its own precedent to conclude that 
§ 2241 petitions “generally challenge[] the execution of a 
federal prisoner’s sentence, including such matters as the 
administration of parole, computation of a prisoner’s sen-
tence by prison officials, prison disciplinary actions, 
prison transfers, types of detention[,] and prison condi-
tions.” Id. at 146. Unfortunately, this conclusion lacks 
any rationale that could guide us here, and it does not 
even appear to be supported by the cited authority, none 
of which involved consideration of whether a conditions-
of-confinement claim may be brought under § 2241. Com-
pare id. at 146 (citing Chambers v. United States, 106 
F.3d 472, 474–75 (2d Cir. 1997) as “articulating instances 
where a federal prisoner may proper file a § 2241 petition” 
and stating instances include challenges to “prison con-
ditions”), with Chambers, 106 F.3d at 474–75 (explaining 
§ 2241 is the proper vehicle for “[a] challenge to the exe-
cution of a sentence,” including the “calculation of sen- 
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Of course, Moore is not binding authority. And a closer 
evaluation of Moore demonstrates the frailty of Sands’s 
position here. Moore involved a prisoner’s challenge to 
“the federal Bureau of Prison’s classification system.” 
698 F. App’x at 485 n.1. We concluded that the district 
court erred in declining to exercise jurisdiction over the 
prisoner’s petition “on the basis that [the prisoner] 
could not properly challenge the conditions of his con-
finement through a habeas petition” because, under 
Hernandez, the court could review a petition that con-
tested the manner, location or condition of the sen-
tence’s execution. Id. at 486. Sands misreads this as 
holding that challenges to the conditions of confine-
ment may be brought in a habeas action. But given the 
claim asserted in Moore, the better reading is that the 
district court improperly concluded that the claim chal-
lenged the conditions of confinement—which is not cog-
nizable in habeas—when in fact the claim pertained to 
the location or conditions of the sentence’s execution. 
See id. at 485 n.1. And even if Moore could be read as 
broadly as Sands suggests, the alleged violations there 
differ in kind from Sands’s allegations, making Moore 
inapposite. 

Sands’s reliance on the “ordinary understanding” of 
the execution of a sentence is also unavailing for two 
reasons. First, applying the ordinary understanding of 

 

tence” time and a “decision to deny parole . . . after impo-
sition by court of sentence,” but omitting any reference to 
prison conditions).  And, as with Moore, even Jiminian 
could be read to suggest that some challenges to prison 
conditions may be brought under § 2241, the challenges 
in Jiminian are categorically distinguishable from the 
challenges brought by Pinson and Sands. 
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the term “execution” merely means § 2241 is available 
for actions challenging the conditions of carrying out a 
sentence or putting the sentence into effect. But that 
is not synonymous with challenging conditions of con-
finement. Sands cites Woodall v. Federal Bureau of 
Prisons, 432 F.3d 235 (3d Cir. 2005), to define the or-
dinary understanding of the term “execution.” See id. 
at 243. But that case involved a challenge to the loca-
tion of detention, not the conditions of confinement. Id. 
(explaining that an action under § 2241 would lie 
where the prisoner challenged that his detention 
would be carried out in “an ordinary penal institution” 
rather than a community corrections center). In other 
words, we can adopt Sands’s definition of the “ordinary 
understanding” of execution and still conclude that 
Sands’s claims are not cognizable under § 2241. 

Second, Sands does not identify any published 
opinion in which we have authorized a conditions-of-
confinement claim under § 2241. To the contrary, as 
discussed, we have consistently applied the terms of § 
2255 and § 2241 to limit claims brought under these 
statutory provisions to challenges to the actual execu-
tion of the sentence itself, rather than ancillary harms 
resulting from the conditions of confinement. See su-
pra at 14–17. 

We are thus ultimately unpersuaded that the fed-
eral habeas statutes or Hernandez create an exception 
to the rule announced in Crawford that “the writ of 
habeas corpus is limited to attacks upon the legality or 
duration of confinement.” Crawford, 599 F.2d at 891. 
We now consider Sands’s argument that his claims 
sound in habeas because, by alleging that there are no 
constitutionally permissible conditions of confinement 
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and that release is the only adequate remedy, his 
claims go to the historic core of habeas corpus. 

2. 

Under Preiser v. Rodriguez, 411 U.S. 475 (1973), a 
prisoner’s claim is at “the core of habeas corpus” if it 
(1) “goes directly to the constitutionality of [the] phys-
ical confinement itself” and (2) “seeks either immedi-
ate release from that confinement or the shortening of 
its duration.” Id. at 489. Because Sands contends ha-
beas is the proper vehicle for his claims in which he 
seeks release from FCI Lompoc, we address the rela-
tionship between these two features of the core of ha-
beas corpus. 

The history of the writ of habeas corpus demon-
strates that it has always been used to challenge the 
authority of the sovereign to detain the prisoner.9 It 
“was a mechanism for asking why the liberty of a sub-
ject is restrained.” Edwards, 141 S. Ct. at 1567 (alter-
ations, internal quotation marks, and  citation omitted). 
In seventeenth-century England, “monarchs some-
times jailed their subjects summarily and indefinitely, 
with little explanation and even less process. In re-
sponse, common law courts developed the . . . writ to 
force the Crown to provide reasons for its actions and, 
if necessary, to ensure adequate process . . . to justify 
any further detention.” Id. (citation omitted); see also 
Richard H. Fallon, Jr., et al., HART & WECHSLER’S 

 
9 At common law there were “several” writs of ha-

beas corpus. Edwards v. Vannoy, 141 S. Ct. 1547, 1566 
(2021) (Gorsuch, J., concurring). The one referred to 
here—the so-called “Great Writ”—is technically a writ 
of habeas corpus ad subjiciendum. Id. at 1567. 
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THE FEDERAL COURTS AND THE FEDERAL SYS-
TEM 1194 (7th ed. 2015) (“[T]he original office of ha-
beas corpus . . . focused instead on whether extra-judi-
cial detention—most often by the executive—was au-
thorized by law.”). 

But because this requirement of “process” was of-
ten met if the detention resulted from a criminal con-
viction issued by a court of competent jurisdiction, use 
of the writ was frequently limited to challenging the 
jurisdiction of the sentencing court. See Edwards, 141 
S. Ct. at 1567 (explaining the “exception” to the rule 
that a final judgment of conviction justified detention 
was when “the court of conviction lacked jurisdiction 
over the defendant or his offense” but that “the excep-
tion was confined to that limited class of cases” (inter-
nal quotation marks and citation omitted)). And it was 
this limited scope of the writ that was adopted by the 
first Congress in 1789. See id. (explaining that the 
scope of the statute authorizing issuance of writs of ha-
beas corpus by federal courts was “defined” by the com-
mon law); see also Preiser, 411 U.S. at 485. 

After the Civil War, use of the writ expanded signif-
icantly “as a remedy available to effect discharge from 
any confinement contrary to the Constitution or funda-
mental law, even though imposed pursuant to convic-
tion by a court of competent jurisdiction.”  Preiser, 411 
U.S. at 485 (emphasis added). Thus, habeas corpus 
was “accepted as the specific instrument to obtain re-
lease” from unlawful confinement where, for example, 
the conviction was based on an unconstitutional stat-
ute, detention was based on a defective instrument, de-
tention was in the wrong institution, the defendant’s 
constitutional rights were denied at trial, or the revo-
cation of parole and return to detention was unlawful. 
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See id. at 486 (collecting cases concluding that these 
circumstances constitute unlawful confinement and 
that claims based on these circumstances sound in ha-
beas). 

By the time the Supreme Court decided Preiser, 
“habeas corpus relief [was] not limited to immediate re-
lease from illegal custody, but [was] available as well 
to attack future confinement and obtain future re-
leases.” Id. at 487. And, of course, the scope and appli-
cation of habeas corpus relief was fundamentally al-
tered in the 1940s by the passage of §§ 2254 and 2255, 
which, among other things, “required exhaustion of ad-
equate state remedies as a condition precedent to the 
invocation of federal judicial relief.” Id. at 489; see 28 
U.S.C. § 2254(b)(1)(A); see also 28 U.S.C. § 2255(f), (h) 
(setting one-year statute of limitations on habeas 
claims brought by federal prisoners and restricting the 
availability of second or successive petitions). All of 
which resulted in a situation where, as noted commen-
tators have explained, the “primary contemporary use 
of federal habeas corpus is as a postconviction remedy 
for prisoners claiming that an error of federal law—
almost always of constitutional law— infected the ju-
dicial proceedings that resulted in detention.” Fallon, 
et al., at 1194. 

Thus, the history of habeas corpus demonstrates 
why release from confinement is the only available rem-
edy for claims at the writ’s core and, consequently, in-
forms our analysis about how to classify petitions that 
allege release is the only available remedy. Release is 
the only available remedy—and thus a claim is at the 
core of habeas—if a successful petition demonstrates 
that the detention itself is without legal authorization. 
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Authorization may be lacking because—as in seven-
teenth-century England—the conviction was rendered 
by a court without the jurisdiction to do so. Or it might 
be lacking because the prisoner is detained pursuant to 
a guilty plea that was coerced or offered without the 
benefit of counsel, potentially “invalidat[ing] the plea 
and [attendant] sentence.” See Von Moltke v. Gillies, 
332 U.S. 708, 710 (1948). Or it might be lacking because 
at trial prosecutors failed to disclose exculpatory or im-
peachment evidence that was material to the peti-
tioner’s guilt. See Skinner v. Switzer, 562 U.S. 521, 536 
(2011) (explaining that “Brady claims have ranked 
within the traditional core of habeas corpus”). 

In all these circumstances, however, the petitioner 
has demonstrated that custody was not authorized to 
begin with, which is a legal defect that cannot be solved 
by ordering damages or declaratory relief or an injunc-
tion.10 Indeed, the Supreme Court has explicitly held 
that even when a plaintiff seeks money damages—a 
remedy unavailable to a habeas claimant—the cause of 
action nonetheless sounds in habeas if “establishing 
the basis for the damages claim necessarily demon-
strates the invalidity of the conviction.” Heck v. 

 
10 This principle extends to challenges after a sen-

tence is imposed if a successful challenge would simi-
larly demonstrate that the continuation of the sentence 
in any form is without legal authorization. See, e.g., 
Preiser, 411 U.S. at 486-87 (explaining that challenge to 
procedures resulting in deprivation of good-time credits 
sounds in habeas because “once [petitioners’] condi-
tional-release date has passed, any further detention of 
them in prison was unlawful (emphasis added)). 
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Humphrey, 512 U.S. 477, 481–82 (1994); see also Ed-
wards v. Balisok, 520 U.S. 641, 646–48 (1997) (pris-
oner’s action for damages and declaratory relief 
properly sounded in habeas because success on the 
claims would “necessarily imply the invalidity of the 
punishment imposed”). 

By contrast, claims that if successful would not nec-
essarily lead to the invalidity of the custody are not at 
the core of habeas corpus. Thus, in Skinner, the Su-
preme Court held that a judgment ordering DNA test-
ing did not sound in habeas because nothing about 
DNA testing itself implicated “the unlawfulness of the 
State’s custody.” 562 U.S. at 525 (citation omitted). In-
deed, depending on the results of the DNA testing, the 
judgment ordering testing could have proven the law-
fulness of the state’s custody. See id. (“Success in the 
suit gains for the prisoner only access to the DNA evi-
dence, which may prove exculpatory, inculpatory, or in-
conclusive.”). Similarly, the Supreme Court has deter-
mined that challenges to state procedures regarding 
parole eligibility and suitability do not sound in ha-
beas because success would mean only a subsequent 
review of custody, which could still result in continued 
confinement. Wilkinson v. Dotson, 544 U.S. 74, 82 
(2005). 

In short, an action sounds in habeas “no matter the 
relief sought (damages or equitable relief), no matter 
the target of the prisoner’s suit . . . if success in that 
action would necessarily demonstrate the invalidity of 
confinement or its duration.”11 Id.  

 
11 Notably, this relationship between the right vio-

lated and the remedy sought exists in the civil rights 
context, too. For example, the Supreme Court has held  
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Of course, the Supreme Court has also emphasized 
the importance of release from custody when consider-
ing whether a claim sounds in habeas. See, e.g., Preiser, 
411 U.S. at 498; Wolff v. McDonnell, 418 U.S. 539, 554–
55 (1974) (noting that claims that “sought restoration 
of good-time credits” properly sounded in habeas and 
that claims that sought damages could be brought in a 
civil rights action); Wilkinson, 544 U.S. at 81–82 (con-
cluding prisoner claims properly sounded in civil rights 

 

that individuals who suffered violations of their consti-
tutional rights by federal officials have the right to 
monetary damages not only to recompense them for 
their harm, but also as a financial incentive to deter 
future violations of the kind that gave rise to damages 
in the first instance. See Carlson v. Green, 446 U.S. 14, 
21 (1980) (“[T]he Bivens remedy, in addition to compen-
sating victims, serves a deterrent purpose.”); see also 
Wilkie v. Robbins, 551 U.S. 537, 550 (2007) (“[W]e have 
also held that any freestanding damages remedy for a 
claimed constitutional violation has to represent a 
judgment about the best way to implement a constitu-
tional guarantee . . . .” (emphasis added)); Corr. Servs. 
Corp. v. Malesko, 534 U.S. 61, 70–71 (2001) (explaining 
that because the “purpose of Bivens is to deter individ-
ual federal officers from committing constitutional vio-
lations,” a prisoner may not bring a Bivens claim for 
damages allegedly caused by private entities); FDIC v. 
Meyer, 510 U.S. 471, 485 (1994) (holding a Bivens claim 
does not lie against federal agencies because, if dam-
ages claims were permitted against federal agencies, 
“there would be no reason for aggrieved parties to bring 
damages actions against individual officers” and thus 
“the deterrent effects of the Bivens remedy would be 
lost”). 
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and not habeas where success on the merits did “not 
mean immediate release from confinement or a shorter 
stay in prison”); id. at 86 (Scalia, J., concurring) (con-
tending that characterizing a claim contemplating “re-
lief that neither terminates custody, accelerates the fu-
ture date of release from custody, nor reduces the level 
of custody” as lying “at the ‘core of habeas’ would ut-
terly sever the writ from its common-law roots”); Skin-
ner, 562 U.S. at 525 (“Habeas is the exclusive rem-
edy . . . for the prisoner who seeks immediate or speed-
ier release from confinement. Where the prisoner’s 
claim would not necessarily spell speedier release, 
however, suit may be brought under § 1983.” (internal 
quotation marks and citation omitted)); see also Nettles, 
830 F.3d at 934–35 (concluding a claim was outside 
“the core of habeas” because, if successful, the claim 
“would not necessarily lead to immediate or speedier 
release”). 

We do not mean to suggest that the relief requested 
is immaterial to a claim’s characterization: we continue 
to adhere to the principle that the core of habeas is re-
served for claims that seek release from confinement. 
See Preiser, 411 U.S. at 489. The critical analytical con-
sideration is why such claims are actually at the core 
of habeas. Thus, the proper analytical tack when de-
termining whether actions like the one brought by 
Sands are at the core of habeas is to consider why re-
lease from confinement is necessary to remedy the un-
derlying alleged violation. 

It is at this critical step in the analysis that Peti-
tioners and our sister circuits go astray. The question 
of whether a claim goes to the core of habeas does not 
turn, as they seem to suggest, solely on whether the 
prisoner requested release as opposed to some other 
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form of relief. See Wilson v. Williams, 961 F.3d 829, 
838 (6th Cir. 2020) (noting the “Supreme Court has 
held that release from confinement— the remedy peti-
tioners seek here—is ‘the heart of habeas corpus’” and 
concluding claims that “sought improvement in the 
conditions at” a prison “were conditions of confinement 
claims not appropriately considered under § 2241,” but 
claims that sought release from confinement sounded 
in habeas (quoting Preiser, 411 U.S. at 498)); Hope v. 
Warden, 972 F.3d 310, 323 (3d Cir. 2020) (“Where a 
petitioner seeks release from detention, habeas (not a 
§ 1983 action seeking release) is proper.”).12  

 
12 Thus, in Wilson, the Sixth Circuit found habeas ju-

risdiction based on prisoners’ allegations that there were 
“no mitigation efforts that [the prison] could undertake 
that would prevent the risk of contraction . . . other than 
immediate release,” reasoning that “where a petitioner 
claims that no set of conditions would be constitutionally 
sufficient the claim should be construed as challenging 
the fact or extent, rather than the conditions of confine-
ment.” 961 F.3d at 838. In line with this reasoning, the 
court also concluded that a claim related to non-medi-
cally vulnerable inmates was not properly considered in 
habeas because those inmates only “sought improvement 
in the conditions at [the prison] rather than release.” Id. 
Likewise, in Hope, the Third Circuit relied on “extraor-
dinary circumstances” of the COVID-19 pandemic in 
concluding that a “claim seeking only release on the 
basis that unconstitutional confinement conditions re-
quire it” could be brought in a habeas petition. 972 
F.3d at 317. Non-precedential decisions from other cir-
cuits have reached similar conclusions. See Cheek v. 
Warden of Fed. Med. Ctr., 835 F. App’x 737, 738–39  
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Instead, as previously discussed, our review of the 
history and purpose of habeas leads us to conclude the 
relevant question is whether, based on the allegations 
in the petition, release is legally required irrespective 
of the relief requested. By collapsing the habeas anal-
ysis into a simple inquiry of the requested relief, Peti-
tioners, and the authority they cite, fail to account for 
the historic purpose of the writ and misapprehend the 
relationship between the nature of a claim and its re-
quested relief. 13  Or, stated differently, a successful 
claim sounding in habeas necessarily results in release, 
but a claim seeking release does not necessarily sound 
in habeas. 

3. 

We now apply these principles to Sands’s petition. 
Because the government contends jurisdiction is ab-
sent over Sands’s habeas petition as a matter of law, 
we are required to take Sands’s factual allegations as 
true, but not his legal conclusions. See, e.g., Leite v. 
Crane Co., 749 F.3d 1117, 1121 (9th Cir. 2014); see also 
Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009) (“While legal 
conclusions can provide the framework of a complaint, 
they must be supported by factual allegations.”). In 

 

(5th Cir. 2020) (unpublished); Medina v. Williams, 823 
F. App’x 674, 676 (10th Cir. 2020) (unpublished). 

13 Characterizing causes of action by the relief re-
quested, as the Sixth Circuit did in Wilson and as Peti-
tioners advocate here, is in fact contrary to basic pre-
cepts of our legal regime: a claim sounds in tort, for ex-
ample, because it derives from a non-contractual civil in-
jury, not because the plaintiff seeks punitive damages. 
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other words, while we must accept as true Sands’s al-
legations regarding the conditions at FCI Lompoc, we 
must determine whether those facts demonstrate, as 
Sands contends, that “no set of conditions under the 
present circumstances” could exist that would consti-
tutionally permit Sands’s detention such that the very 
fact of those conditions violates the Constitution or 
fundamental law. They do not. 

Sands’s first basis for habeas relief is that FCI 
Lompoc’s staff was deliberately indifferent in their 
failure to treat him for his underlying conditions of hy-
pertension and obesity. This alleged violation is at best 
tangentially related to the COVID-19 pandemic, and 
Sands fails to explain how relief short of release is in-
adequate to cure the alleged constitutional violation. 
Instead, this is a garden-variety Eighth Amendment 
claim based on the deliberate failure to deliver ade-
quate medical care, which is a standard civil rights 
claim. See Malesko, 534 U.S. at 78 (Stevens, J., dis-
senting) (explaining that Eighth Amendment claims 
based on inadequate medical care “fall[] in the heart-
land of substantive Bivens claims”); see also Estelle v. 
Gamble, 429 U.S. 97, 105 (1976) (“Regardless of how 
evidenced, deliberate indifference to a prisoner’s seri-
ous illness or injury states a cause of action under § 
1983.”). Because this claim neither goes to the fact of 
Sands’s confinement nor would require immediate re-
lease if successful, it is outside the core of habeas. 

Sands’s second, fourth, and fifth claims allege facts 
related to the COVID-19 pandemic, but those facts do 
not demonstrate that his continued detention is un-
lawful. Sands alleges that staff at FCI Lompoc were 
deliberately indifferent to his medical needs by failing 
to implement policies based on guidelines from the 
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CDC, failing to isolate and retest Sands for COVID-19 
after he received an indeterminate test result, and fail-
ing to remove him from housing that was allegedly 
“full of COVID-19-positive inmates” after Sands tested 
negative. Sands’s allegation that “no set of conditions” 
could remedy FCI Lompoc’s failure to administer a sec-
ond test after his initial inconclusive test result is fa-
cially meritless, as he acknowledges he was retested 
less than ten days after his initial test. 

His allegations related to FCI Lompoc’s failure to 
implement certain policies fare no better. As an initial 
matter, Sands does not specify which CDC guidelines 
were deliberately ignored by FCI Lompoc officials, and 
those guidelines changed frequently and dramatically 
in the early days of the pandemic. See, e.g., Deborah 
Netburn, A timeline of the CDC’s advice on face masks, 
L.A. Times (July 27, 2021), https://www.latimes.com/ 
science/story/2021-07-27/timeline-cdc-mask-guidance-
during-covid-19-pandemic, [https://perma.cc/DC2N-
YMBA] (noting that CDC guidance in early 2020 was 
that healthy people not taking care of sick individuals 
need not wear face masks, which changed on April 3, 
2020). More importantly, his allegations demonstrate 
precisely the set of conditions that would be needed to 
remedy the alleged constitutional violations: adherence 
to CDC guidelines regarding, inter alia, screening staff, 
providing sufficient testing, and isolating individuals 
who test positive for the disease. The logical inference 
from Sands’s petition is that if FCI Lompoc had fol-
lowed the protocols and directives from the relevant 
federal agencies, the unsafe conditions of confinement 
would be remedied. These “relevant specific allegations 
found in the body of the [petition] take precedence” over 
Sands’s bare allegation that there are no set of condi-

https://www.latimes.com/science/story/202
https://www.latimes.com/science/story/202
https://perma.cc/DC2N-YMBA%5d
https://perma.cc/DC2N-YMBA%5d
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tions under which his confinement would be constitu-
tional. Smith v. Gross, 604 F.2d 639, 641 n.2 (9th Cir. 
1979). Thus, this claim fails to demonstrate the illegal-
ity of his detention or the necessity for release. 

Finally, Sands alleges that he suffered an Eighth 
Amendment violation due to FCI Lompoc’s “deliber-
ately indifferent failure to immediately reduce the in-
mate population.” As Sands acknowledges, both Con-
gress and the executive branch directed federal prison 
authorities to transfer prisoners to promote social dis-
tancing during COVID-19 outbreaks. Sands further 
acknowledges that some inmates were released from 
FCI Lompoc consistent with this directive, but he con-
tends that the prison “maintained its population above 
its designated capacity” and received new inmates 
during that period, which did not allow for “meaning-
ful social distancing between inmates.” 

A federal prisoner, however, is not without equita-
ble remedies for health issues caused by prison over-
crowding. See Brown v. Plata, 563 U.S. 493 (2011). In 
Brown, the plaintiffs alleged that the entire California 
state prison system had “fallen short of minimum con-
stitutional requirements and . . . failed to meet prison-
ers’ basic health needs” for more than a decade. Id. at 
501. Prisoners with mental health issues were “held 
for prolonged periods in telephone-booth-sized cages,” 
or in “administrative segregation . . . where they en-
dure[d] harsh and isolated conditions and receive[d] 
only limited mental health services.” Id. at 503–04. As 
a result of this overcrowding, the suicide rate in Cali-
fornia prisons was nearly 80% higher than the na-
tional average for prisons, and the majority of those 
suicides were “most probably foreseeable and/or pre-
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ventable” because they “involved some measure of in-
adequate assessment, treatment, or intervention.” Id. 
at 504 (internal quotation marks and citation omitted). 

Prisoners suffering from physical illnesses fared no 
better. Prisoners died during delays to see specialists 
and to receive evaluations from primary physicians; in 
one case, a prisoner died of testicular cancer after med-
ical professionals failed to develop a treatment regimen 
despite seventeen months of testicular pain. Id. at 504–
05. A former medical director for the Illinois state 
prison system offered evidence that “extreme depar-
tures from the standard of care were ‘widespread,’ and 
that the proportion of ‘possibly preventable or prevent-
able’ deaths was ‘extremely high.’” Id. at 505. By the 
time the Supreme Court considered the case, conditions 
in California’s prison system had become so dire that 
prison wardens and health care officials were forced to 
decide daily which of the medically vulnerable sub-
classes would be denied care due to staff shortages and 
patient loads. Id. at 509. If any case raises the possibil-
ity that the alleged constitutional violations are so 
widespread no effective equitable relief could be 
granted, surely it is Brown.14  

And yet, Brown was a civil rights action brought un-
der the Prison Litigation Reform Act (“PLRA”). See id. 

 
14 In fact, claims alleging systemic constitutional vio-

lations within a prison have long been brought through 
civil rights actions rather than habeas petitions. See 
Gates v. Collier, 501 F.2d 1291, 1295–96 (5th Cir. 1974) 
(granting relief on a § 1983 claim where it was undis-
puted that the Mississippi State Penitentiary at Parch-
man had been characterized by systemic and wide-rang-
ing civil rights abuses for years). 
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at 500. And the Court concluded, based on the allega-
tions, that it was proper for the three-judge district 
court to determine that the only relief that would rem-
edy the violation of the federal right would be transfer-
ring prisoners to “county facilities or facilities in other 
[s]tates.” Id. at 526–27. Thus, Supreme Court prece-
dent amply demonstrates that Sands has access to a 
remedy that can cure the alleged constitutional viola-
tions short of his release. 

Importantly, we recognize the grave risks to public 
health and the tragic mortality rates that attended the 
COVID-19 pandemic. By no means do we discount 
those risks or trivialize the suffering experienced by far 
too many during the pandemic, especially individuals 
who, like Sands, were lawfully detained during its 
height. But if injunctive relief can remedy the constitu-
tional violations alleged in Brown, it is hard to see how 
the conditions faced by Sands were so beyond redemp-
tion as to require his release. 

Moreover, we recognize that the Supreme Court 
has left open the key question of whether there are cir-
cumstances when a challenge to the conditions of con-
finement is properly brought in a petition for writ of 
habeas corpus. See Ziglar v. Abbasi, 582 U.S. 120, 144–
45 (2017) (“[W]e leave to another day the question of 
the propriety of using a writ of habeas corpus to obtain 
review of the conditions of confinement, as distinct 
from the fact or length of confinement.”) (quoting Bell 
v. Wolfish, 441 U.S. 520, 526, n.6 (1979)). We conclude 
that Sands has failed to allege facts to support his legal 
contention that his detention was unlawful because no 
set of conditions exist that would cure the constitu-
tional violations at FCI Lompoc. 
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Because Sands’s claims lie outside the historic core 
of habeas corpus, we conclude the district court 
properly found it lacked jurisdiction to hear Sands’s 
petition.15 

C. 

Finally, Petitioners contend that even if we lack ju-
risdiction over their habeas claims, we should still re-
mand to the district court with instructions to consider 
their habeas petitions as civil rights actions. In Nettles, 
we stated that a court may recharacterize a habeas pe-
tition if it “is amenable to conversion on its face, mean-
ing that it names the correct defendants and seeks the 
correct relief” and “so long as [the court] warns the pro 
se litigant of the consequences of the conversion and 
provides an opportunity for the litigant to withdraw or 
amend his or her complaint.” 830 F.3d at 936 (citation 
omitted). But this general principle—that habeas peti-
tions may be converted to civil-rights actions—pre-
dates the enactment of the PLRA, which significantly 
impacted a court’s ability to convert a habeas petition 
into a civil rights action. Id. at 935–36. And Petitioners 

 
15 Based on Sands’s presentation, we need not—and 

do not—attempt to circumscribe the reach of habeas re-
lief or relief on a civil rights action for federal prisoners. 
See Nettles, 830 F.3d at 931. Sands premised jurisdiction 
on the reach of § 2241 and on the contention that his “no 
set of conditions” claim was within the core of habeas 
corpus. By rejecting Sands’s claims, we do not suggest 
the proper resolution of other habeas claims for other 
federal prisoners. 
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point to no case— and we have found none—where 
such conversion is required, rather than discretionary. 

Moreover, Petitioners do not even attempt to ex-
plain why the respective habeas petitions are amenable 
to conversion. Instead, they argue that the district court 
should have considered “the pros and cons of conversion 
as required by Nettles.” But Nettles merely states that 
the district court may conduct this exercise, and only 
where the petition is amenable to conversion on its 
face, a showing which neither Pinson nor Sands make 
here. Id. at 936 (“If the complaint is amenable to con-
version on its face . . . the court may recharacterize the 
petition” after warning and providing for an oppor-
tunity to withdraw (emphasis added) (citation omit-
ted)). 

And the petitions are facially not amenable to con-
version. Sands does not seek money damages as al-
lowed by Bivens or equitable relief under either the 
PLRA or federal courts’ general authority to issue eq-
uitable relief for violation of federal law. Even if Pin-
son’s claims were not moot, she similarly does not seek 
money damages, and while she seeks equitable relief, 
she seeks it from the director of the BOP, who is not 
the proper defendant for claims of violations at an in-
dividual prison. 

Petitioners’ arguments to the contrary are either 
mistaken or inapposite. They contend, for example, 
that “Nettles makes clear that habeas petitions should 
not be automatically dismissed because a pro se liti-
gant mistakenly asserts her claims through the wrong 
procedural vehicle.” But that is not the holding in Net-
tles, and it ignores the critical fact that conversion is 
only potentially appropriate if facially available. Peti-
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tioners then argue that the government “wrongly pre-
sumes that conversion would have been impossible or 
otherwise detrimental” because the PLRA’s “three-
strikes” rule and its exhaustion requirement may not 
apply. But the mere “possibility” that these limitations 
might not have impacted Pinson’s and Sands’s peti-
tions does not mean the district court was obligated to 
convert their petitions to civil rights actions. In fact, 
the possibility that the limitations could have im-
pacted these petitions indicates that conversion was 
either not facially available or would not benefit Pin-
son and Sands. And the argument that “[a]ny other po-
tential mistakes or oversights in the pro se pleadings 
could have been easily cured through amendment” di-
rectly contradicts any implication that the petitions 
were facially eligible for conversion. 

We therefore conclude the district court was not re-
quired to convert Pinson’s and Sands’s habeas petitions 
into civil rights actions, and we decline the invitation 
to remand to the district court to perform this conver-
sion in the first instance. 

IV. 

Accordingly, we affirm the judgments from the 
district court dismissing Pinson’s and Sands’s habeas 
petitions for lack of jurisdiction. 

AFFIRMED. 
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APPENDIX B 

United States District Court 
Central District of California 

 
BRUCE R. SANDS, JR. 
                Petitioner, 
v. 
 
PATRICIA V.  
BRADLEY, 
                 Respondent. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  
CV 21-1114-
JVC(JEM) 
 
[Case No.  
CR 13-00489-GW] 
 
ORDER ACCEPTING 
FINDINGS AND 
RECOMMENDA-
TIONS OF UNITED 
STATES MAGIS-
TRATE JUDGE 

 
Pursuant to 28 U.S.C. Section 636, the Court has 

reviewed the pleadings, the records on file, and the Re-
port and Recommendation of the United States Magis-
trate Judge. Petitioner has filed Objections, and the 
Court has conducted a de novo review of those portions 
of the Report and Recommendation to which Petitioner 
has objected. The Court accepts the findings and rec-
ommendations of the Magistrate Judge. 

IT IS ORDERED that: (1) Respondent’s Motion to 
Dismiss the Petition is granted; and (2) Judgment 
shall be entered dismissing the action with prejudice. 

 
/s/ James V. Selna   
JAMES V. SELNA 
UNITED STATES DISTRICT JUDGE 
Dated July 6, 2021  
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APPENDIX C 

United States District Court 
Central District of California 

 
BRUCE R. SANDS, JR. 
                Petitioner, 
v. 
 
PATRICIA V.  
BRADLEY, 
                 Respondent. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  
CV 21-1114-
JVC(JEM) 
 
[Case No.  
CR 13-00489-GW] 
 
REPORT AND REC-
OMMENDATION OF 
UNITED STATES 
MAGISTRATE 
JUDGE 

 
The Court submits this Report and Recommenda-

tion to the Honorable James V. Selna, United States Dis-
trict Judge, pursuant to 28 U.S.C. Section 636 and General 
Order 05-07 of the United States District Court for the Cen-
tral District of California. 

PROCEEDINGS 

On January 29, 2021, Bruce R. Sands, Jr. (“Peti-
tioner”), a federal prisoner proceeding pro se, filed a Peti-
tion for Writ of Habeas Corpus pursuant to 28 U.S.C. 
§ 2241 (“Petition” or “Pet.”). 

On March 24, 2021, Respondent filed a Motion to 
Dismiss the Petition. On April 30, 2021, Petitioner filed an 
Opposition. Respondent did not file a Reply. 

The Motion to Dismiss is ready for decision. For the 
reasons set forth below, the Court recommends that the 
Motion to Dismiss be granted. 



38a 
 

 

 

BACKGROUND 

Petitioner is presently housed at the Federal Cor-
rectional Institution at Lompoc (“FCI Lompoc”), which 
is within the Central District of California. (Pet. at 1.)1 
He is serving a sentence that was imposed in this dis-
trict by Judge George H. Wu in the matter of United 
States v. Sands, Case No. CR 13-0489-GW. (Motion to 
Dismiss at 1-2.)2 

Petitioner requests that the Court grant him imme-
diate release from the custody of the Bureau of Prisons 
(“BOP”) based on the alleged “deliberately indifferent 
failure” to provide him with needed medical care or 
take various steps to mitigate risks related to the 
COVID-19 pandemic. (Pet. at 2-5.) He alleges that “no 
set of conditions under the present circumstances 
could be constitutional.” (Id. at 2.) Petitioner cites the 
COVID-19 outbreak at FCI Lompoc, describes some 
risks to him and to the prison population as a whole 
from the virus, and outlines various alleged limita-
tions on the BOP’s ability to take certain precautions, 
including social distancing and reduction of the prison 
population. (Id. at 3-4, 6.) He argues that the condi-
tions at FCI Lompoc violate his Eighth Amendment 
rights. (Id.) 

 
1 The Court refers to the pages of the Petition as 

numbered by the CM/ECF system. 

2 A more complete description of Petitioner’s con-
viction and sentence is set forth in Respondent’s Mo-
tion to Dismiss. 
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DISCUSSION 

I. A Section 2241 Petition May Not Chal-
lenge the Conditions of Confinement  

Although a Section 2241 petition may be utilized by 
a federal inmate to challenge the manner, location, or 
conditions of a sentence’s execution, it is not the proper 
vehicle to challenge the conditions of confinement. See 
Hernandez v. Campbell, 204 F.3d 861, 864 (9th Cir. 
2000); see also Tucker v. Carlson, 925 F.2d 330, 331 
(9th Cir. 1991); Smith v. Von  Blanckensee, Case No. 
CV 20-04642-JVS (JEM), 2020 WL 4370954, at *1-2 
(C.D. Cal. July 2, 2020) (dismissing Section 2241 peti-
tion brought by prisoners at FCI Lompoc challenging 
conditions of confinement imposed during COVID-19 
pandemic due to lack of jurisdiction); Bolden v. Ponce, 
Case No. CV 20-3870-JFW (MAA), 2020 WL 2097751, 
at *1-2 & n.1 (C.D. Cal. May 1, 2020) (finding Section 
2241 is not the proper vehicle to challenge conditions 
of confinement at FCI Terminal Island). 

Petitioner seeks release based on the BOP’s alleged 
inability to take certain precautions at FCI Lompoc 
similar to those at issue in Smith (also involving con-
ditions at FCI Lompoc) and Bolden (involving condi-
tions at FCI Terminal Island). Compare Smith, 2020 
WL 4370954, at *3 (alleging that FCI Lompoc “has 
failed in many ways [including] its initial handling of 
the exposure, which helped cause such a high rate of 
infection”), and Bolden, 2020 WL 2097751, at *1 (“Pe-
titioner asserts that his continued incarceration vio-
lates the Eighth Amendment because Terminal Island 
has instituted insufficient social distancing measures”) 
with Pet. at 3-4, 6 (alleging that FCC Lompoc has 
failed to institute sufficient social distancing measures 
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and has not sufficiently reduced the inmate popula-
tion). As in Smith and Bolden, to the extent that Peti-
tioner’s allegations here sound in civil rights, not in 
habeas, the Court declines to exercise its discretion “to 
construe the Petition as a civil rights complaint.” Bol-
den, 2020 WL 2097751, at *2 & n.1; accord Smith, 2020 
WL 4370954, at *3. 

To the extent that Petitioner argues his continued 
incarceration violates his Eighth Amendment rights 
and seeks a sentence of time served due to the condi-
tions of confinement implemented during the COVID-
19 pandemic (Pet. at 6-7), his “request for relief ex-
ceeds the Court’s jurisdiction under Section 2241” and 
must be dismissed. Bolden, 2020 WL 2097751, at *1; 
accord Smith, 2020 WL 4370954, at *3. 

II. The Court Lacks the Authority to 
Grant Compassionate Release  

Although the Petition is labeled as a petition for 
writ of habeas corpus under 28 U.S.C. § 2241, to the 
extent that it is actually a disguised motion for com-
passionate release, it is not properly before this Court. 
Under 18 U.S.C. § 3582(c)(1)(A), all motions for sen-
tencing reductions, including motions for compassion-
ate release, must be filed in the sentencing court. See 
United States v. Ono, 72 F.3d 101, 102 (9th Cir. 1995) 
(a motion under Section 3582(c) “is undoubtedly a step 
in the criminal case” that “requires the [sentencing] 
court to reexamine the original sentence” (quotation 
marks omitted)); see also United States v. Rala, 954 
F.3d 594, 595 (3d Cir. 2020) (“Section 3582's text re-
quires those motions to be addressed to the sentencing 
court, a point several Circuits have noted . . . .”); Ro-
driguez-Aguirre v. Hudgins, 739 F. App'x 489, 491 n.2 
(10th Cir. 2018) (“[T]he district court lacked authority 
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to entertain [petitioner's] request for relief under 18 
U.S.C. § 3582(c)(1)(A) because he filed his request in 
the district in which he is currently confined rather 
than in the district that imposed his sentence.”); 
United States v. Brown, 817 F.3d 486, 488-89 (6th Cir. 
2016) (“Because its purpose is to ask the sentencing 
court to reduce a sentence . . . , a § 3582(c) motion is 
part of the defendant’s criminal proceeding.” (altera-
tions and internal quotation marks omitted) (collect-
ing cases)); Bolden, 2020 WL 2097751, at *2 (district 
court lacks authority to grant release under § 
3582(c)(1)(A) based on conditions caused by COVID-19 
pandemic because petition was not filed in sentencing 
court); Thody v. Swain, No. CV 19-09641-PA (DFM), 
2019 WL 7842560, at *2 (C.D. Cal. Nov. 26, 2019) 
(“[B]y its plain language, 18 U.S.C. § 3582(c)(1)(A) re-
quires Petitioner to move for reduction in the sentenc-
ing court.”); Mohrbacher v. Ponce, No. CV 18-00513-
DMG (GJS), 2019 WL 161727, at *1 & n.1 (C.D. Cal. 
Jan. 10, 2019) (same). 

As set forth above, Petitioner was sentenced in this 
district by Judge Wu in the matter of United States v. 
Sands, Case No. CR 13-00489-GW. If Petitioner seeks 
compassionate release under Section 3582(c), he must 
submit a motion to the sentencing court. Indeed, Peti-
tioner already has filed two separate compassionate 
release motions with Judge Wu, both of which were de-
nied.3 (CR Dkt. Nos. 135, 145.) 

 
3 Respondent also argues that a motion for compas-

sionate release fails on the merits.  Although Respond-
ent’s arguments are persuasive, they will not be ad-
dressed further because any motion for compassionate 
release is not properly before this Court. 
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RECOMMENDATION 

THE COURT, THEREFORE, RECOMMENDS 
that the District Court issue an Order:  
(1) accepting this Report and Recommendation; (2) 
granting Respondent’s Motion to Dismiss; and (3) di-
recting that Judgment be entered dismissing this ac-
tion with prejudice. 

 
D A T E D :  J u n e  2 ,  2 0 2 1   
 
/ s /  J o h n  E .  M c D e r m o t t   
JOHN E. MCDERMOTT 
UNITED STATES MAGISTRATE JUDGE 
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APPENDIX D 

 
FEE DUE 

Bruce R. Sands, Jr. 
NAME 
65272-112 
PRISON IDENTIFICATION/BOOKING NO. 
FCI Lompoc (3600 Guard Rd., Lompoc, CA 93436-2705) 
ADDRESS OR PLACE OF CONFINEMENT 
  
Note: If represented by an attorney, provide name, ad-
dress & telephone number. It is your responsibility to 
note the Clerk of Court in writing of any change of ad-
dress. 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
Bruce R. Sands, Jr. 
FULL NAME (Include name 
under which you were con-
victed) 

                           Petitioner, 
v. 
 
Patricia V. Bradley,  
Warden FOC Lompoc 
NAME OF WARDEN, (or 
other authorized person hav-
ing custody of petitioner) 

                         Respondent. 

CASE NUMBER 
2:21-cv-01114-JVS-JEM 
To be supplied by the Clerk of 
the United States District 
Court 
 

CR 2:13-cr-00489-GW 
Criminal case under which 
sentence was imposed. 
 

PETITION FOR WRIT 
OF HABEAS CORPUS 
BY A PERSON IN FED-
ERAL CUSTODY 
(28 U.S.C. § 2241 
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INSTRUCTIONS – READ CAREFULLY 
 

This petition shall be legibly handwritten or typewritten, 
signed by the petitioner, under penalty of perjury. You must 
set forth CONCISELY the answer to each question in the 
proper space on the form. Any false statement of a material 
fact may serve as the basis for prosecution and conviction for 
perjury. 

You must not attach separate pages to this petition 
except that ONE separate additional page is permit-
ted in answering Question No.9. 

Upon receipt of a fee of $5.00 your petition will be filed 
if it is in proper order. 

If you are seeking leave to proceed in forma pauperis 
(without paying the $5.00 filing fee and other court costs), 
then you must also execute the declaration on the last 
page, setting forth information which establishes your in-
ability to pay the fees and costs of the proceedings or to 
give security therefor. If you wish to proceed in forma pau-
peris, you must have an authorized officer at the penal in-
stitution complete the certificate as to the amount of 
money and securities on deposit to your credit in any ac-
count in the institution. If your prison account exceeds 
$25.00, you must pay the filing fee as required by the rule 
of the district court. 

When the petition is completed, the original and 3 
copies, must be mailed to the Clerk of the United 
States District Court for the Central District of Cali-
fornia, United States Courthouse, 312 North Spring 
Street, Los Angeles, California 90012, ATTENTION: 
Intake/Docket Section. 

Only one sentence, conviction or parole matter 
may be challenged in a single petition. If you chal-
lenge more than one, you must do so by separate peti-
tions.  
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PLEASE COMPLETE THE FOLLOWING: (Check 
appropriate number) 

This petition concerns: 

1.  a conviction. 
2.   a sentence. 
3.  jail or prison conditions. 
4.  prison discipline. 
5.  a parole problem. 
6.  Other -- Fact or duration of confinement on the basis 
that no set of conditions under the present circumstances  
could be constitutional.  
RELIEF REQUESTED: Immediate release from custody. 

PETITION 

1. Place of detention Federal Correctional Institu-
tion ("FCI") Lompoc, at FCC Lompoc ("Com-
plex") 

2. Name and location of court which imposed sen-
tence  United States District Court, Central 
District of California 

3. The indictment number or numbers (if known) 
upon which, and the offense or offenses for 
which, sentence was imposed: 
a.  Mail Fraud, Wire Fraud, and Transactional 

Money Laundering (Indictment Number Un-
known).  

b. _________________________________ 
c. _________________________________ 

4. The date upon which sentence was imposed and 
the terms of the sentence: 
a. 07/18/2018; 135 months' confinement; 3 

years supervised release; restitution; spe-
cial assessment.  

b. ____________________________________________ 
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c. ____________________________________________ 
5. Check whether a finding of guilty was made: 

a.  After a plea of guilty 
b.  After a plea of not guilty 
c.  After a plea of nolo contendere 

6. If you were found guilty after a plea of not guilty, 
check whether that finding was made by: 
a.  a jury 
b.  a judge without a jury 

7. Did you appeal from the judgment of conviction 
or the imposition of sentence?  Yes  No  

8. If you did appeal, give the following information 
for each appeal: 

CAUTION: If you are attacking a sentence im-
posed under a federal judgment, you 
must first file a direct appeal or motion 
under 28 U.S.C. §2255 in the federal 
court which entered the judgment. 

1) Name of court ____________________  
2) Result ____________________________ 
3) Date of result _____________________ 
4) Citation or number of opinion ________ 
5) Grounds raised (list each): 

a. _______________   
b. ________________  
c. ________________ 

1) Name of court _____________ 
2) Result ___________________ 
3) Date of result _____________ 
4) Citation or number of opinion ___________ 
5) Grounds raised (list each): 

a. ___________________  
b. ___________________ 
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c. ___________________ 
d. ___________________ 

 
9. State CONCISELY every ground on which you 

claim that you are being held unlawfully. Sum-
marize briefly the facts supporting each 
ground. If necessary, attach a SINGLE page 
only behind this page. 

CAUTION: If you fail to set forth all grounds in 
this petition, you may be barred from 
presenting additional grounds at a 
later date. You must state facts, not 
conclusions in support of your 
grounds. A rule of thumb to follow is 
- who did exactly what to violate your 
rights at what time and place. 

a. Ground one: FCC Lompoc's deliberately indif-
ferent failure to provide me with needed medi-
cal care, resulting in serious organ damage and 
risking my future health, violating the Eighth 
Amendment. 
 
Supporting FACTS (tell your story BRIEFLY 
without citing cases or law): FCI Lompoc medi-
cal staff repeatedly examined me for over 3 
years after my intake, and they consistently 
documented my Stage 2 Hypertension and obe-
sity beginning on 03/13/2017. But I was neither 
informed of nor treated for such conditions un-
til after I developed symptoms of serious organ 
damage in May, 2020. I was then scheduled to 
see a doctor on 07/14/2020 to analyze and treat 
my resulting Myocardial Ischemia and Cardiac 
Arrhythmia. But I have yet to be treated for 
the serious organ damage caused by the
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 (cont. on CONTINUATION PAGE) 
 

b. Ground two: FCC Lompoc's deliberately indif-
ferent failure to implement BOP policies and 
CDC guidelines, risking serious damage to my 
future health from COVID-19, violating the 
Eighth Amendment. 
 
Supporting FACTS (tell your story BRIEFLY 
without citing cases or law):  The CDC issued 
expert guidance to Prison Administrators to 
implement certain practices to prevent the in-
troduction and spread of COVID-19 in prisons 
to protect the health and safety of the inmates 
in their care and custody. The BOP is relying 
on that expert guidance to inform its policies 
and practices in response to COVID-19 in order 
to protect the health and safety of the inmates 
in its care and custody, especially those in-
mates who, like me, are particularly vulnera-
ble to severe illness or death from (cont. on 
CONTINUATION PAGE)  
 

c. Ground three:  FCC Lompoc's deliberately in-
different failure to immediately reduce the in-
mate population, risking serious damage to my 
future health from COVID-19, violating Eighth 
Amendment. 
 
Supporting FACTS (tell your story BRIEFLY 
without citing cases or law): The CDC an-
nounced that social distancing is a cornerstone 
of reducing the spread of COVID-19, and that 
other measures, such as face mask wearing, 
are not a substitute for social distancing. The 
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BOP set forth policies emphasizing the need 
for prisons to implement social distancing 
measures. The CARES Act was then enacted, 
and Attorney General Barr ordered the BOP to 
immediately maximize transfers of inmates out 
of prison under both its pre- and post-CARES 
Act authorities to effectuate social distancing. 
By (cont. on CONTINUATION PAGE) 

d. Ground four: FCC Lompoc's deliberately indif-
ferent failure to isolate and repeatedly test me 
after my indeterminate COVID-19 test result, 
risking damage to my health, violating the 
Eighth Amendment.  
 
Supporting FACTS (tell your story BRIEFLY 
without citing cases or law): FCC Lompoc 
tested every inmate at FCI Lompoc, including 
me, for COVID-19 during the week of 
05/04/2020. I was not informed of my test re-
sult, so I later requested a printout of it. My re-
sult was "indeterminate," and the result 
printout instructed FCI Lompoc to isolate and 
repeatedly test me. At no time was I isolated 
from other inmates, who were COVID-19-posi-
tive, and I was only retested one time, which 
yielded a "negative" result. 

10. Have you filed previous petitions for habeas 
corpus, motions under Section 2255 of Title 28, 
United States Code, or any other applications, 
petitions or motions with respect to this convic-
tion?  Yes  No 

11. If your answer to Question No. 10 was yes, give 
the following information: 
a. (1) Name of Court ______________ 

(2) Nature of proceeding _________ 
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(3) Grounds raised ______________  
(4) Result ______________________ 
(5) Date of Result_______________ 
(6) Citation or number of any written opin-
ions or orders entered pursuant to each dis-
position. 

b. (1) Name of Court_______________ 
(2) Nature of Proceeding__________  
(3) Grounds raise________________ 
(4) Result_______________________ 
(5) Date of Result________________ 
(6) Citation or number of any written opin-
ions or orders entered pursuant to each dis-
position.  

12. If you did not file a motion under Section 2255 
of Title 28, United States Code, or if you filed 
such a motion and it was denied, state why 
your remedy by way of such motion is inade-
quate or ineffective to test the legality of your 
detention: 
 
Habeas claims pursuant to 28 U.S.C. § 2241 
are the proper procedural vehicle for prisoners 
to challenge the fact or duration of confinement 
and seeking immediate release or a speedier 
release from custody. 

13. 13.  Are you presently represented by counsel?    
 Yes   No 
 
If so, provide name, address and telephone 
number ____________________ 
Case Name and Court ____________________ 
 

14. If you are seeking leave to proceed in forma 
pauperis, have you completed the declaration 
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setting forth the required information? Yes  
No – I’m not seeking leave to proceed in 
forma paupris. 

 
WHEREFORE, petitioner prays that the court grant 
petitioner relief to which he may be entitled in this 
proceeding. 

___________________________ 

Signature of Attorney (if any) 

I declare (or certify, verify, or state) under penalty of 
perjury that the foregoing is true and correct. 

Executed on January 26, 2021 

/s/ Bruce R. Sands       

Signature of Petitioner 
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PETITION FOR WRIT OF HABEAS CORPUS 

BY A PERSON IN FEDERAL CUSTODY (28 U.S.C. § 
2241) 

(CONTINUATION PAGE) 

(Question No. 9 -- CONTINUED) 

(a. Ground one, Supporting FACTS -- CONTIN-
UED) 

staff's medical neglect, nor has staff performed the 
follow-up examination I requested on 07/10/2020 
due to my concerns over my family history of Con-
genital Heart Disease. Moreover, the staff's refusal 
to timely diagnose and attempt to treat my preex-
isting medical conditions, despite their awareness 
of such conditions at the time they documented the 
results of my examinations over the years, has re-
sulted in my developing not only Myocardial Ische-
mia and Cardiac Arrhythmia, but also Hyper-
lipidemia, Edema, and Potential Diabetes, further 
increasing my risk of severe illness or death both 
generally and specifically from COVID-19, accord-
ing to the CDC. 

(b. Ground two, Supporting FACTS -- CON-
TINUTED) 

COVID-19 due to their preexisting medical condi-
tions, according to the CDC. After the CDC and the 
BOP issued their respective guidelines, policies, 
and practices to every prison, however, FCC 
Lompoc and its staff failed to implement such prac-
tices by, among other things, (1) not screening staff 
for all COVID-19 symptoms prior to their entry, 
about which staff complained, and allowing staff 
members to enter the Complex after their refusal to 
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report the symptoms they actually were experienc-
ing -- symptoms which were actually being screened 
for; (2) allowing staff, some of whom were sick and 
symptomatic, to move between facilities and inmate 
housing units at the Complex, and to closely inter-
act with inmates therein for prolonged periods of 
time; (3) forcing inmates to remain locked in their 
overcrowded and poorly-ventilated housing units 
for prolonged periods of time, where they are within 
far less than 6 feet of each other at all times; (4) not 
providing face masks to inmates prior to the spread 
of COVID-19 at the Complex, and allowing staff 
members, some of whom were symptomatic, to not 
wear face masks while they were closely interacting 
with inmates for prolonged periods of time; (5) not 
offering the flu vaccine to inmates; (6) not screening 
inmate essential workers from different housing 
units for all COVID-19 symptoms on a daily basis 
prior to their working together in close-contact with 
each other for prolonged periods of time, especially 
after each unit was individually quarantined; (7) 
not providing inmates with paper towels and an ef-
fective disinfectant to sanitize their living areas; (8) 
not giving inmates access to hand sanitizer in their 
housing units, where they are forced to stay nearly 
all day, every day; (9) not providing inmates with 
hand soap in their bathrooms on a regular basis; (10) 
forcing medically vulnerable inmates to remain 
quarantined as a "cohort" with hundreds of other 
inmates who either were close-contacts of suspected 
or confirmed COVID-19-positive inmates, or were 
symptomatic inmates, instead of individually quar-
antining them; (11) not screening quarantined in-
mates twice per day for all COVID-19 symptoms; 
(12) not immediately removing every symptomatic 
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inmate from their housing unit, nor placing them in 
medical isolation by themselves; and (13) not medi-
cally isolating confirmed COVID-19-positive in-
mates from others who are either suspected, close-
contact, or confirmed COVID-19-negative inmates. 

(c. Ground three, Supporting FACTS -- CONTIN-
UED) 

mid-May, 2020, however, FCC Lompoc released 
only 8 inmates (out of the roughly 2,600 inmates 
housed there at the time) pursuant to the CARES 
Act and the Attorney General's orders. And, contin-
uing through today's day, FCC Lompoc has not only 
maintained its population above its designated ca-
pacity, but it has also been receiving new inmates, 
adding to the inmate population and consequently 
disallowing for meaningful social distancing among 
inmates. Moreover, I have not been released from 
confinement in any capacity to protect my health 
and safety despite my documented preexisting 
medical conditions which increase my risk of severe 
illness or death from COVID-19, according to the 
CDC. 

e. Ground five: FCC Lompoc's deliberately indifferent 
failure to remove me from my dorm full of COVID-
19-positive inmates after my negative test result, 
risking serious damage to my future health, violat-
ing the Eighth Amendment. 

Supporting FACTS: After all inmates at FCI Lompoc 
were tested for COVID-19 during the week of 
05/04/2020, inmates there were to be reassigned 
housing based on whether their respective test re-
sults were either positive or negative. Only positive 
inmates (about 77% of the 1,100-plus inmates at FCI 
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Lompoc at the time) were to remain at FCI Lompoc, 
while negative inmates were to be moved to a hous-
ing unit at USP Lompoc for quarantine and segre-
gation. After I was retested the one and only time on 
05/13/2020 and found to be "negative" for COVID-
19, I was forced to remain in my overcrowded and 
poorly-ventilated dorm full of hundreds of COVID-
19-positive inmates, despite both my documented 
preexisting medical conditions which increase my 
risk of severe illness or death from COVID-19, ac-
cording to the CDC, and my inability to meaning-
fully practice social distancing in order to attempt to 
protect my own health and safety. Moreover, I re-
main in the same housing unit, under the same cir-
cumstances, while FCI Lompoc permits inmates 
who have again tested positive for COVID-19 to re-
main therein and without implementing any 
measures that will effectively protect my health and 
safety. 
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