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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-1139 September Term, 2022
FiLED ON: MAy 25, 2023

CONCERNED HOUSEHOLD ELECTRICITY CONSUMERS
COUNCIL, ET AL.,
PETITIONERS

V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

AMERICAN LUNG ASSOCIATION, ET AL.,
INTERVENORS

Consolidated with 22-1140

On Petitions for Review of a Final Action
of the Environmental Protection Agency

Before: HENDERSON, KaTsAs, and PAN, Circuit
Judges.

JUDGMENT

These consolidated cases were considered on the
record from the Environmental Protection Agency
and on the briefs and arguments of the parties. The
Court has accorded the issues full consideration and
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determined that they do not warrant a published opin-
ion. See D.C. Cir. R. 36(d). For the reasons stated below,
it is:

ORDERED that the petitions for review filed by

the Concerned Household Electricity Consumers Coun-
cil and the FAIR Energy Foundation are DISMISSED.

& & &

The Concerned Household Electricity Consumers
Council (“CHECC”) and the FAIR Energy Foundation
(“FAIR”) unsuccessfully petitioned the Environmental
Protection Agency (“EPA”) to reconsider its 2009 find-
ing that greenhouse gas emissions from motor vehicles
contribute to climate change and thus endanger public
health and welfare. CHECC and FAIR now ask this
court to review the EPA’s decision not to reconsider the
2009 finding. See CHECC Am. Pet. for Rev. (June 28,
2022); FAIR Am. Pet. for Rev. (June 29, 2022); see also
42 U.S.C. § 7607(b)(1) (providing for direct review in
the D.C. Circuit). We dismiss both cases for lack of
standing.

Section 202 of the Clean Air Act requires the EPA
to regulate “any air pollutant from any class or classes
of new motor vehicles or new motor vehicle engines,
which in [its] judgment cause, or contribute to, air pol-
lution which may reasonably be anticipated to endan-
ger public health or welfare.” 42 U.S.C. § 7521(a)(1). In
2009, the EPA found that greenhouse gases from motor
vehicles meet that statutory standard for regulation.
See Endangerment and Cause or Contribute Findings
for Greenhouse Gases Under Section 202(a) of the
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Clean Air Act, 74 Fed. Reg. 66,496, 66,497-99 (Dec. 15,
2009) (the “Endangerment Finding”); see also Massa-
chusetts v. EPA, 549 U.S. 497, 528-32 (2007) (holding
that the Clean Air Act authorizes the EPA to regulate
greenhouse gas emissions). In the face of numerous
challenges from states and industry groups, we upheld
the Endangerment Finding and the EPA’s denials of
various petitions for reconsideration of that Finding.
See Coal. for Responsible Regul., Inc. v. EPA, 684 F.3d
102, 116-26 (D.C. Cir. 2012) (per curiam), rev’d in part
on other grounds sub nom. Util. Air Regul. Grp. v. EPA,
573 U.S. 302 (2014).

CHECC and FAIR filed new petitions for recon-
sideration of the Endangerment Finding in 2017 and
2019, respectively. In the alternative, they asked the
EPA to conduct a new rulemaking under § 553(e) of the
Administrative Procedure Act to issue “a new ‘Non-
Endangerment Finding.”” See CHECC 2017 Pet. 1, 4;
FAIR 2019 Pet. 3—4, 6; see also 5 U.S.C. § 553(e); 42
U.S.C. § 7607(d)(7)(B). The petitions argue that “[s]ci-
entific research since the adoption of the Endanger-
ment Finding has invalidated” the EPA’s earlier
conclusions regarding the link between greenhouse
gas emissions and climate change. CHECC 2017 Pet.
1; see also FAIR 2019 Pet. 2. The EPA issued its final
denial of the petitions for reconsideration in April 2022.
See Endangerment and Cause or Contribute Findings
for Greenhouse Gases Under Section 202(a) of the
Clean Air Act; Final Action on Petitions, 87 Fed. Reg.
25,412 (April 29, 2022). In denying the petitions, the
EPA determined that the arguments and evidence that
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CHECC and FAIR proffered to challenge the Endan-
germent Finding were “inadequate, erroneous, and de-
ficient.” See EPA’s Denial of Petitions Relating to the
Endangerment and Cause or Contribute Findings for
Greenhouse Gases Under Section 202(a) of the Clean
Air Act, at 1 (April 29, 2022), https://www.regulations.
gov/document/EPA-HQ-OAR-2022-0129-0053.

Article III of the Constitution “limits the jurisdic-
tion of federal courts to ‘Cases’ and ‘Controversies.””
Lujan v. Defs. of Wildlife, 504 U.S. 555, 559 (1992). Pe-
titioners seeking relief from this court must therefore
show that they meet “the irreducible constitutional
minimum of standing,” which requires (1) “an injury in
fact ... which is (a) concrete and particularized; and
(b) actual or imminent, not conjectural or hypothet-
ical”; (2) “a causal connection between the injury and
the conduct complained of”; and (3) proof that it is
“likely, as opposed to merely speculative, that the in-
jury will be redressed by a favorable decision.” Id. at
560-61 (cleaned up).

Petitioners fail to meet their burden to establish
standing because they provide no evidence that they
or any of their members have been injured by the En-
dangerment Finding. It is well established that “a pe-
titioner whose standing is not self[-]Jevident should
establish its standing by the submission of its argu-
ments and any affidavits or other evidence appurte-
nant thereto ... with the petitioner’s opening brief.”
Sierra Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002).
“[TThe petitioner may carry its burden of production by
citing any record evidence relevant to its claim of
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standing and, if necessary, appending to its filing addi-
tional affidavits or other evidence sufficient to support
its claim.” Id. at 900-01; see also Twin Rivers Paper Co.
v. SEC, 934 F.3d 607, 613 (D.C. Cir. 2019) (collecting
cases and noting that “[w]e have reiterated these prin-
ciples many times”); D.C. Cir. R. 28(a)(7) (codifying this
requirement in our local rules).

Here, it is not self-evident from the administrative
record that the Endangerment Finding injures peti-
tioners. Neither CHECC nor FAIR is “directly regu-
lated by the challenged rule.” Am. Fuel & Petrochem.
Mfrs. v. EPA, 3 F.4th 373, 379 (D.C. Cir. 2021) (citing
Sierra Club, 292 F.3d at 900). Yet petitioners submit-
ted no affidavits or other evidence to establish stand-
ing, instead merely arguing in their briefs that the
Endangerment Finding has injured them or their
members. See Pet’rs’ Br. 31-35. Of course, arguments
in “briefs ‘are not evidence.”” Twin Rivers, 934 F.3d at
613 (quoting Sierra Club, 292 F.3d at 901). Under our
precedents and Circuit Rule 28(a)(7), petitioners’ fail-
ure to provide evidence of any injury from the Endan-
germent Finding is a sufficient ground to dismiss these
cases for lack of standing. See, e.g., Transp. Div. of Int’l
Ass’n of Sheet Metal, Air, Rail & Transp. Workers v. Fed.
R.R. Admin., 40 F.4th 646, 660-61 (D.C. Cir. 2022)
(holding that petitioners lacked standing because they
“neither identified record evidence nor submitted new
evidence to this court showing that they have members
who” were affected by the challenged agency action);
Util. Workers Union of Am. Loc. 464 v. FERC, 896 F.3d
573, 578 (D.C. Cir. 2018) (holding that petitioners who
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“made only conclusory assertions” but “offer[ed] no new
affidavits” of cognizable injury lacked standing); Am.
Chemistry Council v. Dep’t of Transp., 468 F.3d 810, 819
(D.C. Cir. 2006) (dismissing petition for review where
“petitioners submitted no affidavits or other forms of
evidence” of cognizable injury); City of Waukesha v.
EPA, 320 F.3d 228, 237 (D.C. Cir. 2003) (holding that
advocacy group that “provided no affidavit that estab-
lishes with specificity and concreteness any particular
member . . . that is likely to suffer increased drinking
water costs” had failed to establish standing).

In any event, petitioners’ theories of standing are
fatally flawed. CHECC’s claim of representational stand-
ing fails because CHECC’s arguments do not demon-
strate that “at least one of its members [has] standing
to bring the petition in his or her own right.” Cmtys.
Against Runway Expansion, Inc. v. FAA, 355 F.3d 678,
684 (D.C. Cir. 2004) (citing Hunt v. Wash. State Apple
Advert. Comm’n, 432 U.S. 333, 343 (1977)). CHECC
says only that its members are each “a U.S. citizen and
a member of a household that pays electricity bills” and
that the Endangerment Finding will lead to regula-
tions that increase the households’ electricity rates.
Pet’rs’ Br. 31. But CHECC draws no connection be-
tween the Endangerment Finding (which compels the
regulation of motor vehicle emissions under § 202(a) of
the Clean Air Act) and the price of residential electric-
ity. Indeed, CHECC’s brief does not identify a single
regulation based on the Endangerment Finding that
has affected its members. Because CHECC has failed
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to establish that the Endangerment Finding injured
any of its members, it lacks representational standing.

Next, FAIR and CHECC both claim organizational
standing — that is, standing to sue in their own rights,
rather than on behalf of their members. To evaluate
this argument, “we ask, first, whether the agency’s ac-
tion or omission to act ‘injured the organization’s inter-
est’ and, second, whether the organization ‘used its
resources to counteract that harm.”” PETA v. USDA,
797 F.3d 1087, 1094 (D.C. Cir. 2015) (alteration omit-
ted) (quoting Equal Rts. Ctr. v. Post Props., Inc., 633
F.3d 1136, 1140 (D.C. Cir. 2011)); see also Havens Re-
alty Corp. v. Coleman, 455 U.S. 363, 379 (1982) (ex-
plaining that an organization must assert “more than
simply a setback to the organization’s abstract social
interests”). CHECC’s organizational standing argu-
ment founders at the outset because it never states
what its mission is, much less how the Endangerment
Finding affects that mission or causes CHECC to ex-
pend resources. See Pet’rs’ Br. 34. For its part, FAIR
explains that it “seeks to educate policy makers and
the public that abundant energy is the core driver of
global prosperity and that free-market energy policies
and energy abundance will produce prosperity, secu-
rity[,] and human flourishing around the world.” Id. at
33—-34. But FAIR gives no hint about how it “used its
resources to counteract [any alleged] harm” from the
Endangerment Finding. PETA, 797 F.3d at 1094 (cita-
tion omitted). Accordingly, FAIR has asserted “simply a
setback to the organization’s abstract social interests,”
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which is insufficient to establish standing. Havens Re-
alty, 455 U.S. at 379.

Petitioners’ reply brief raises additional argu-
ments in favor of standing. See Pet’rs’ Reply Br. 3-8.
Because those contentions did not appear in petition-
ers’ opening brief, they are forfeited. See Scenic Am.,
Inc. v. Dep’t of Transp., 836 F.3d 42, 53 n.4 (D.C. Cir.
2016) (explaining that parties may forfeit arguments
that we have jurisdiction); Sierra Club, 292 F.3d at 900
(requiring petitioners to demonstrate standing in their
“opening brief”). In any case, we have reviewed the ad-
ditional arguments and have determined that they are
without merit.

For the foregoing reasons, we dismiss the petitions
for review for lack of jurisdiction.

Pursuant to D.C. Circuit Rule 36, this disposition
will not be published. The Clerk is directed to withhold
issuance of the mandate until seven days after resolu-
tion of any timely petition for rehearing or petition for
rehearing en banc. See Fed. R. App. P. 41(b); D.C. Cir. R.
41(a)(1).

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk




App. 9

EPA’s Denial of Petitions Relating to the Endan-
germent and Cause or Contribute Findings for
Greenhouse Gases Under Section 202(a) of the
Clean Air Act

(Filed Apr. 29, 2022)

The Environmental Protection Agency (EPA) is deny-
ing four petitions received between 2017 and 2019 re-
garding the Endangerment and Cause or Contribute
Findings for Greenhouse Gases under Section 202(a)
of the Clean Air Act. This decision document sets forth
the basis for this action. The Findings were signed by
the Administrator on December 7, 2009. On January
19, 2021, the EPA denied all four petitions with a very
brief discussion. On March 23, 2021, the EPA withdrew
that denial of the petitions as the response did not pro-
vide adequate justification and indicated the intent to
reassess the petitions and issue a new decision. EPA
has carefully reviewed all of the petitions, including
any supporting information submitted by petitioners,
and reviewed both the scientific record and the Ad-
ministrator’s decision process underlying the 2009
Endangerment Finding in light of these petitions.
EPA’s analysis of the petitions concludes that the peti-
tioners have provided inadequate, erroneous, and defi-
cient arguments and evidence for their assertions that
the underlying science supporting the 2009 Endanger-
ment Finding is flawed, misinterpreted, or inappropri-
ately applied by EPA. Thus, EPA concludes that these
assertions do not warrant reconsideration of, or initi-
ating rulemaking to revisit, the 2009 Endangerment
Finding. Similarly, after reviewing the petitioners’
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assertions about flaws in the process or approach that
was used to develop the 2009 Endangerment Finding,
EPA disagrees that reconsideration or reopening of the
2009 Endangerment Finding is warranted on those
grounds. The science supporting the Administrator’s
finding that elevated concentrations of greenhouse
gases in the atmosphere may reasonably be antici-
pated to endanger the public health and welfare of cur-
rent and future U.S. generations is robust, voluminous,
and compelling, and has been strongly affirmed by re-
cent scientific assessments of the National Academies,
the US Global Change Research Program, and the
Intergovernmental Panel on Climate Change. In ad-
dition, petitioners’ claims regarding both science and
process are similar in nature and scope to those pre-
viously addressed by EPA in responding to public
comments on the proposed Endangerment Finding, in
denying prior petitions for reconsideration of the 2009
Endangerment Finding, and during judicial review of
the 2009 Endangerment Finding, which were resolved
in the 2012 decision of the U.S. Court of Appeals for the
District of Columbia Circuit upholding the 2009 En-
dangerment Finding.
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Introduction

EPA is denying four petitions regarding the Endanger-
ment and Cause or Contribute Findings for Green-
house Gases under Section 202(a) of the Clean Air Act
(“2009 Endangerment Finding”) (74 Fed. Reg. 66496,
December 15, 2009), which are styled respectively as:

Petition for Reconsideration of “Endanger-
ment and Cause or Contribute Findings for
Greenhouse Gases Under Section 202(A) of
the Clean Air Act,” submitted on behalf of the
Concerned Household Electricity Consumers
Council (CHECC) and seven individuals via a
letter dated February 1, 2017,

Petition for Rulemaking on the Issue of Green-
house Gases and Public Health and Welfare,
submitted on behalf of the Competitive Enter-
prise Institute, the Science and Environmental
Policy Project, and four individual members of
the latter’s Board of Directors (CEI) in Febru-
ary of 2017,
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e Petition to Reopen and Reconsider “Endan-
germent and Cause or Contribute Findings
for Greenhouse Gases Under Section 202(a) of
the Clean Air Act,” filed by the FAIR Energy
Foundation (FAIR), received in May of 2019;
and

e Petition to Reconsider Endangerment and
Cause or Contribute Findings for Greenhouse
Gases under Section 202(a) of the Clean Air
Act, 74 Fed. Reg. 66496 (December 15, 2009)
Docket No. EPA-HQ-OAR-2009-0171; FRL-9091-
8; RIN 2060-ZA14 (“Endangerment Finding”)
submitted by the Texas Public Policy Founda-
tion on behalf of Liberty Packing Company
LLC, Nuckles Oil Co., Inc. dba Merit Oil Com-
pany, Norman R. “Skip” Brown, Dalton Truck-
ing Company, Inc., Loggers Association of
Northern California, Construction Industry
Air Quality Coalition, and Robinson Indus-
tries, Inc (TPP), dated May 1, 2017.

Between 2017 and 2019, EPA received these four peti-
tions, which ask the Agency either to reconsider or to
initiate rulemaking in connection with the 2009 En-
dangerment Finding. Some petitioners also made sup-

plemental submissions after submitting their original
petition.! On January 19, 2021, the EPA denied all four

! CHECC submitted seven supplements to the original peti-
tion between May 2017 and June 2021. Five of the supplements
provide additional arguments, and the other two include lists of
88 signatories who expressed support for reconsideration of the
2009 Endangerment Finding and offered to assist in preparing a
new Endangerment Finding assessment. Eight exhibits were sub-
mitted with the TPP petition.
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petitions with a very brief discussion. On March 23,
2021, the EPA withdrew that denial of the petitions as
the response did not provide adequate justification and
indicated the intent to reassess the petitions and issue
a new decision. In the intervening time, EPA has
carefully considered all four petitions, including the
arguments presented therein and the supplemental
submissions and any information provided by the pe-
titioners as supporting evidence of their claims (collec-
tively “petitions”). EPA has evaluated the merit of the
petitioners’ arguments in the context of the larger body
of scientific and other relevant information available
to the Agency, such as information in the record for the
2009 [3] Endangerment Finding. This response (here-
after “Denial” or “Decision”) provides EPA’s scientific
and legal justification for denying these four petitions.

In general terms, some of these petitions argue that
recent revelations show that the science supporting EPA’s
2009 Endangerment Finding was flawed or questiona-
ble, and that EPA should therefore reconsider, reopen,
or revise the 2009 Endangerment Finding. Other peti-
tions raise process concerns regarding the approach
used in developing the 2009 Endangerment Finding
and supporting documents. After a comprehensive,
careful review and analysis of the petitions, EPA has
determined that the petitioners’ arguments and evi-
dence are inadequate, erroneous, and do not show that
the underlying science supporting the 2009 Endanger-
ment Finding is flawed, misinterpreted by EPA, or in-
appropriately applied by EPA. Rather, the science
supporting the Administrator’s finding that elevated
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concentrations of greenhouse gases in the atmosphere
may reasonably be anticipated to endanger the public
health and welfare of current and future U.S. gener-
ations is robust, voluminous, and compelling. This
conclusion has been strongly affirmed by recent scien-
tific assessments of the National Academies, the US
Global Change Research Program, and the Intergov-
ernmental Panel on Climate Change. As explained fur-
ther below, EPA concludes that these assertions do not
warrant reconsideration or initiating rulemaking to
reopen the 2009 Endangerment Finding. Similarly, af-
ter reviewing the petitioners’ assertions about flaws in
the process or approach that was used to develop the
2009 Endangerment Finding, EPA disagrees that re-
consideration, reopening or revision of the Finding is
warranted on those grounds.

The petitioners’ arguments and claims are similar in
nature and scope to those addressed in the previous
Response to Comments for the 2009 Endangerment
Finding (“RTC”), as well as the 2010 Response to Peti-
tions for Reconsideration (“RTP”), and the 2012 deci-
sion by the United States Court of Appeals for the
District of Columbia Circuit (“D.C. Circuit”), which
upheld the 2009 Endangerment Finding against nu-
merous challenges, ultimately concluding that it “is
consistent with Massachusetts v. EPA and the text and
structure of the CAA, and is adequately supported by
the administrative record.” Coalition for Responsible
Regulation, Inc. v. EPA, 684 F.3d 102, 117 (D.C. Cir.
2012) (per curiam) (subsequent history omitted). In
that decision, the court denied all the petitions for
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review of the 2009 Endangerment and Cause or Con-
tribute Findings. Id. at 113-114. Much like comments
and petitions previously considered and addressed by
EPA, the petitioners rely on faulty statistical argu-
ments, studies that have not gone through peer review,
mischaracterizations of the science upon which EPA
relied in developing the 2009 Endangerment Finding,
and cherry-picked trends for individual metrics over
short time periods and in small geographic regions,
while ignoring the larger breadth of the climate science
literature.

As discussed in detail throughout this Decision, peti-
tioners’ claims and the information they submit do not
change or undermine our understanding of how an-
thropogenic emissions of greenhouse gases cause cli-
mate change and how human-induced climate change
generates risks and impacts to public health and wel-
fare, which provides the basis for the 2009 Endanger-
ment Finding. This understanding has been decades in
the making and has become more clear over time with
the accumulation of evidence. The information pro-
vided by petitioners does not undermine any of the
scientific conclusions that underlie the 2009 Endan-
germent Finding, nor do [4] the petitions lower the de-
grees of confidence associated with each of these major
scientific conclusions.

More specifically, the petitions and the evidence they
present do not persuade EPA that there is any reason
to question the judgments and ultimate determination
made in the 2009 Endangerment Finding based on the
record available at that time. Moreover, as the EPA has
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explained in subsequent actions, information that has
become available since 2009 “strengthen[s] and fur-
ther support[s] the judgment that GHGs in the at-
mosphere may reasonably be anticipated to endanger
the public health and welfare of current and future
generations.” 81 Fed. Reg. 54424 (Aug. 15, 2016). Fur-
thermore, none of the information presented in the pe-
titions demonstrates that revisiting the agency’s prior
understanding of the following key areas of green-
house gas and climate change science is warranted: (1)
That current and historic anthropogenic emissions of
greenhouse gases are causing concentrations of green-
house gases in our atmosphere to rise to elevated lev-
els essentially unprecedented in human history; (2)
that the accumulation of greenhouse gases in our at-
mosphere is exerting a warming effect on the global
climate; (3) that warming of the climate system is un-
equivocal, as is evident from multiple types of obser-
vations, including increasing average global surface
temperatures, rising ocean temperatures and sea lev-
els, and shrinking Arctic sea ice, and that the observed
rate of climate change stands out as significant com-
pared to recent historical rates of climate change; (4)
that there is compelling evidence that anthropogenic
emissions of greenhouse gases are the primary driver
of recent observed increases in average global temper-
ature; (5) that without substantial efforts to reduce
emissions, greenhouse gas concentrations are expected
to continue to climb, leading to greater rates of future
climate change relative to historic rates; and (6) that
the threat to public health will likely mount over time
as greenhouse gases continue to accumulate in the
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atmosphere and result in ever greater rates of climate
change (74 Fed. Reg. 66517-66518, 66524).

The 2009 Endangerment Finding was based on a close
and comprehensive scrutiny of the science, as reflected
in the major science assessments, and thus decisions
about whether to reopen these Findings should not be
based on a small number of reports, most of which were
not peer reviewed, and that do not conform to sound
scientific principles. In this regard, the petitioners’ ar-
guments regarding the scientific underpinnings of the
2009 Endangerment Finding amount to a request that
EPA ignore the deep body of science that has been built
up over several decades, and reopen, reconsider, or re-
vise the 2009 Endangerment Finding based not on a
careful and comprehensive analysis of the science and
literature, but instead on what amount to assertions
and leaps in logic based on inadequate, cherry-picked
evidence that does not meet important standards for
quality and peer review. In addition, while some peti-
tions raise process concerns regarding the approach
used in developing the 2009 Endangerment Finding
and supporting documents, none of the petitions per-
suasively demonstrate that additional procedures are
warranted or would be appropriate at this point. Be-
cause the petitions do not provide any substantial sup-
port for the argument that the 2009 Endangerment
Finding should be reconsidered, reopened, or revised,
as described more fully below, EPA is denying these pe-
titions.



App. 18

[5] II. Background on the Endangerment
and Cause or Contribute Findings for

Greenhouse Gases Under Section 202(a)
of the Clean Air Act

In Massachusetts v. EPA, 549 U.S. 497 (2007), a case
arising from EPA’s denial of a petition for rulemaking
to regulate GHGs under CAA section 202(a), the Su-
preme Court held that GHGs are air pollutants within
the meaning of the CAA and thus can be regulated un-
der the CAA. Id. at 532.The Court further concluded
that in responding to the petition the Administrator
needed to determine whether emissions of GHGs from
new motor vehicles cause or contribute to air pollution
which may reasonably be anticipated to endanger pub-
lic health or welfare, or whether the science is too un-
certain to make a reasoned decision. Id. at 532-533.
The Court explained that EPA could not avoid its ob-
ligations under section 202(a) “by noting the uncer-
tainty surrounding various features of climate change
and concluding that it would therefore be better not to
regulate at this time,” while clarifying that if “the sci-
entific uncertainty is so profound that it precludes
EPA from making a reasoned judgment as to whether
greenhouse gases contribute to global warming, EPA
must say so.” Id. at 534. The Court further explained
that in making these scientific findings and describing
its reasons for action or inaction, the agency was bound
by the provisions of section 202(a) of the CAA and that
EPA’s decision must relate to whether an air pollutant
“causes, or contributes to, air pollution which may
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reasonably be anticipated to endanger public health or
welfare.” Id. at 532-533.

Following that decision, the EPA published an Ad-
vance Notice of Proposed Rulemaking (ANPRM) on
July 30, 2008 presenting information relevant to po-
tentially regulating GHGs under the Act and soliciting
public comment on how to respond to the Court’s rul-
ing and the potential ramifications of the Agency’s de-
cision to regulate GHGs under the CAA (73 Fed. Reg.
44354, 44468-73).2

On April 24, 2009, the EPA proposed endangerment
and cause or contribute findings for six well-mixed
greenhouse gases under section 202(a) of the Clean Air
Act, which were addressed collectively as a single air
pollutant. 74 Fed. Reg. 18886 (April 24, 2009).* EPA
held a 60-day public comment period, which ended
June 23, 2009, and received over 380,000 public com-
ments. After careful review and consideration of these
comments, the EPA published final Endangerment
and Cause or Contribute Findings under section 202(a)
of the Clean Air Act on [6] December 15, 2009 (74 Fed.

2 The Supreme Court decision can be found here: https:/
www.supremecourt.gov/opinions/06pdf/05-1120.pdf.

3 The 2008 ANPRM, which described and solicited comment
on numerous petitions the Agency had received to regulate GHG

emissions from both stationary and mobile sources, can be found
here: https:/’www.gpo.gov/fdsys/pkg/FR-2008-07-30/pdf/E8-16432.pdf.

4 The proposed finding can be found here: https://www.gpo.
gov/fdsys/pkg/FR-2009-04-24/pdf/E9-9339.pdf. The EPA held a 60-
day public comment period which ended June 23, 2009 and two
public hearings, and received over 380,000 comments.
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Reg. 66496):> An extensive 11-volume Response to
Comments document accompanied the final agency ac-
tion.

e Endangerment Finding: The Administrator
found that the then current and projected
concentrations of the combined mix in the at-
mosphere of the six well-mixed GHGs—COs.,
methane, nitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride—
endanger the public health and welfare of cur-
rent and future generations.

e (Cause or Contribute Finding: The Adminis-
trator found that the combined emissions of
the six well-mixed GHGs from new motor ve-
hicles and new motor vehicle engines contrib-
ute to the GHG pollution which threatens
public health and welfare.

These findings did not themselves impose any require-
ments on industry or other entities.® Following publi-
cation of the final 2009 Endangerment Finding, EPA

5 The Finding and 11 response to comment volumes, covering
a broad range of scientific, technical, review process and admin-
istrative issues, and other matters raised by the public, can be
found here: https://www.gpo.gov/fdsys/pkg/FR-2009-12-15/pdf/E9-
29537 .pdf, https://www.epa.gov/ghgemissions/appendices-and-pdf-
versions-epas-response-public-commentsproposed-endangerment-and.

6 These findings did compel the EPA to promulgate GHG
emission standards for new motor vehicles under section 202(a),
and the Agency has issued several such emissions standards since
May of 2010, when it, in collaboration with the National Highway
Traffic Safety Administration, finalized the first GHG emission
standards for light-duty vehicles (2012-2016 model years). 75
Fed. Reg. 25324 (May 7, 2010).
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received 10 petitions to reconsider the Finding. After
careful review and consideration of the arguments and
evidence submitted, the EPA denied these 10 petitions
for reconsideration on July 29, 2010.7

On June 26, 2012, the D.C. Circuit in Coalition for Re-
sponsible Regulation, Inc. v. EPA denied all the peti-
tions for review of the 2009 Endangerment and Cause
or Contribute Findings. 684 F.3d 102 (D.C. Cir. 2012)
(per curiam), reh’g denied 2012 U.S. App. LEXIS 26313,
26315, 25997 (D.C. Cir. 2012). Petitions for certiorari
were filed in the Supreme Court, and on October 15,
2013, the Supreme Court granted six of those petitions
but “agreed to decide only one question: ‘Whether EPA
permissibly determined that its regulation of green-
house gas emissions from new motor vehicles triggered
permitting requirements under the Clean Air Act for
stationary sources that emit greenhouse gases.”” Util-
ity Air Reg. Group v. EPA, 134 S. Ct. 2427, 2438 (2014);
see also Virginia v. EPA, 134 S. Ct. 418 (2013), Pac. Le-
gal Found. v. EPA, 134 S. Ct. 418 (2013), and Coalition
for Responsible Regulation, Inc. v. EPA, 134 S. Ct. 468
(2013) (all denying cert.). Thus, in granting further re-
view on that single issue, the Supreme Court did not
disturb the D.C. Circuit’s holding that affirmed the
2009 Endangerment Finding. A fuller summary of the
background of the 2009 Endangerment Finding can be

" The 10 petitions for reconsideration of the 2009 Finding
and the Agency denial can be found here: https:/www.epa.gov/
climate-change/denial-petitions-reconsideration-endangerment-
and-cause-orcontribute-findings
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found at 81 Fed. Reg. 54422, 54425-26, 54434-35 (Au-
gust 15, 2016).

[7] For additional context, we note that on August 15,
2016, the EPA issued similar findings under a different
provision of the Clean Air Act. Specifically, EPA final-
ized the “Finding that Greenhouse Gas Emissions
from Aircraft Cause or Contribute to Air Pollution that
May Reasonably Be Anticipated to Endanger Public
Health and Welfare.” 81 Fed. Reg. 54422.8 That action
included two findings under section 231(a)(2)(A) of the
CAA. These findings were that: (1) Elevated concentra-
tions of the six well-mixed GHGs in the atmosphere—
COs, methane, nitrous oxide, hydrofluorocarbons, per-
fluorocarbons, and sulfur hexafluoride—endanger the
public health and welfare of current and future gener-
ations within the meaning of CAA section 231(a)(2)(A)
(the endangerment finding), and (2) emissions of the
aggregate group of those same six GHGs from certain
classes of engines used in certain aircraft are contrib-
uting to the air pollution—the mix of those GHGs in
the atmosphere—that endangers public health and
welfare under CAA section 231(a)(2)(A) (the cause or
contribute finding, or contribution finding).® The EPA

8 Available at https://www.gpo.gov/fdsys/pkg/FR-2016-08-15/
pdf/2016-18399.pdf

® Prior to finalization, EPA informed the Science Advisory
Board (SAB) of this action and provided it an opportunity to re-
view this approach to the underlying technical and scientific in-
formation supporting the action. A copy of the Science Advisory
Board’s letter to EPA that memorializes its decision not to under-
take such a review can be found in the docket for the 2016 Find-
ings under Section 23 1 (a)(2)(A): EPA-HQ-OAR-2014-0828.
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explained that it was “following the same approach to-
ward technical and scientific information in this find-
ing under section 231(a)(2)(A) as it used in the 2009
Endangerment Finding.” 81 Fed. Reg. 54440. Thus, in
the context of the 2016 Findings, EPA reviewed a num-
ber of new major peer-reviewed scientific assessments
that had been released since 2009, finding that “these
new assessments are largely consistent with, and in
many cases strengthen and add to, the already compel-
ling and comprehensive scientific evidence detailing
the role of the six well-mixed GHGs in driving climate
change, explained in the 2009 Endangerment Find-
ing.” 81 Fed. Reg. 54442; see also id. at 54434.

III. Legal Framework for Review of Petitions

The four administrative petitions addressed in this de-
nial are variously framed as petitions for reconsidera-
tion or petitions for rulemaking regarding the 2009
Endangerment Finding. The petitions also variously
invoke different legal authorities, including section
307(d)(7)(B) of the CAA, the Administrative Procedure
Act at 5 U.S.C. 553(e) (APA), and the First Amendment
of the U.S. Constitution. For purposes of providing a
complete response, EPA is evaluating all of these peti-
tions as petitions for rulemaking under the APA and

10 EPA is not separately addressing the claims founded in the
First Amendment to the Constitution as the APA’s petition provi-
sion in 5 U.S.C. 553(e) was designed as a specific statutory mech-
anism by which the public may exercise its First Amendment
right to petition the government. See U.S. Congress, Senate, Ad-
ministrative Procedure Act: Legislative History, 79th Cong., 2nd
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evaluating those petitions that invoke CAA section
307(d)(7)(B) also as petitions for reconsideration under
that section. Given the ambiguities and inconsisten-
cies in the petitioners’ legal claims, EPA reserves its
right to argue on judicial review that each petitioner
has failed to adequately invoke the proper legal au-
thority for its petition.

[8] To the extent that the petitioners seek reconsidera-
tion of the 2009 Endangerment Finding under section
307(d)(7)(B) of the CAA, they fail to meet the statutory
criteria for such petitions. Section 307(d)(7)(B) strictly
limits petitions for reconsideration both in time and
scope. It states that:

Only an objection to a rule or procedure which
was raised with reasonable specificity during
the period for public comment (including any
public hearing) may be raised during judicial
review. If the person raising an objection can
demonstrate to the Administrator that it was
impracticable to raise such objection within
such time or if the grounds for such objection
arose after the period for public comment (but
within the time specified for judicial review)
and if such objection is of central relevance to
the outcome of the rule, the Administrator
shall convene a proceeding for reconsidera-
tion of the rule and provide the same proce-
dural rights as would have been afforded had
the information been available at the time
the rule was proposed. If the Administrator

sess., July 26, 1946, S. Doc. 79-248 (Washington: GPO, 1946), at
359.
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refuses to convene such a proceeding, such
person may seek review of such refusal in the
United States court of appeals for the appro-
priate circuit (as provided in subsection (b)).1!

Thus, EPA is required to convene a reconsideration
proceeding under CAA section 307(d)(7)(B) only if a pe-
titioner can demonstrate to EPA: (1)(a) That it was im-
practicable to raise the objection during the comment
period, or (1)(b) that the grounds for such objection
arose after the comment period but “within the time
specified for judicial review” and (2) that the objection
is “of central relevance to the outcome of the rule.” Sec-
tion 307(d)(7)(B) does not mandate that EPA recon-
sider issues that actually were raised, or could have
been raised, during the period for public comment on
the proposed 2009 Endangerment Finding. Addition-
ally, grounds for objection that arose more than 60
days after publication of the final rule!? in the Federal

1 As explained below, this is a nationally applicable action,
or in the alternative, to the extent a court might find this action
to be locally or regionally applicable, the Administrator is exer-
cising the complete discretion afforded to him under the CAA to
make and publish a finding that it is based on a determination of
“nationwide scope or effect” within the meaning of CAA section
307(b)(1). Accordingly, any petition for judicial review of this ac-
tion must be filed in the United States Court of Appeals for the
District of Columbia.

12 Under CAA section 307(d)(2), the term “rule” as used in
section 307(d) of the CAA includes “any action to which [section
307(d)] applies.” The 2009 Endangerment Finding was an “ac-
tion” to which section 307(d) applied. 74 Fed. Reg. at 18889 and
n. 4 (April 24, 2009) (citing CAA section 307(d)(1)(K) and (V)) and
74 Fed. Reg. 66496, 66504-66505 (Dec. 15, 2009).
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Register are not a proper basis for a petition for recon-
sideration under section 307(d)(7)(B).*?

The petitions fail to satisfy the criteria in CAA section
307(d)(7)(B) for mandatory reconsideration proceed-
ings. First, petitioners fail to demonstrate either (a)
that it was impracticable to raise their objections dur-
ing the comment period or (b) that the grounds for such
[9] objection arose after the comment period but
“within the time specified for judicial review.”* Many
of the petitioners’ claims regarding the scientific basis
for the 2009 Endangerment Finding are similar in na-
ture and scope to those previously addressed by EPA
in responding to public comments, and petitioners fail
to demonstrate that it was impracticable to raise
these objections during the period for public com-
ment on the proposed 2009 Endangerment Finding.
For example, some petitioners point to post-comment
period information to argue that CO; is not causing

13- See Alon Refining Krotz Springs Inc. v. EPA, 936 F.3d 628,
647-648 (D.C. Cir. 2019) (holding that the “time specified for judi-
cial review” referenced in 307(d)(7)(B) encompasses only the ini-
tial 60-day window under section 307(b)(1) and does not extend to
subsequent 60-day periods from after-arising grounds).

14 Some of the petitions claim that EPA must convene a
proceeding for reconsideration upon a showing that (1) the infor-
mation arose after the period for public comment on the Endan-
germent Finding and (2) the objection is of central relevance to
the outcome of the rule. (CHECC, p. 2; see also FAIR at pp. 3-4).
These claims, however, fail to accurately describe the first crite-
rion in CAA 307(d)(7)(B), which requires a showing either that it
was impracticable to raise the objection during the comment pe-
riod or that the grounds for such objection arose after the com-
ment period but within the initial window for judicial review
under section 307(b)(1). See Alon, 936 F.3d at 647-648.
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climate problems because there is no statistically sig-
nificant difference between temperatures in 1998 and
2016, although atmospheric concentrations of CO; dif-
fered between these two years by 10%. But numerous
commenters raised substantively similar arguments
during the comment period on the 2009 Endanger-
ment Finding, “posit[ing] the lack of correlation be-
tween global surface and satellite-derived temperature
trends and GHG changes calls into question any
cause and effect relationship” and specifically “not[ing]
global GHG emissions have dramatically risen since
2000 and yet there has not been a concomitant in-
crease in global temperature.”’® Thus, despite the post-
comment period information that petitioners now cite
to, the “objection” identified in their petitions is sub-
stantively similar to the objection raised during the
comment period on the 2009 Endangerment Finding—
i.e., the claim that an asserted lack of a statistical re-
lationship between temperature data and CO; concen-
trations over a selected time frame show that CO; is
not causing climate problems. Petitioners fail to per-
suasively explain how their objection pertaining to the
climate impact of CO; differs in any material respect
from the substantively similar objection raised in
2009, or why they could not raise the same objection in
2009 based on the temperature data and COs concen-
trations available at that time. As another example,
some petitioners point to analyses in reports from 2016

15 Comment (3-4) in the Response to Comments for the 2009
Endangerment Finding. These issues were thoroughly addressed
in the record for the 2009 Endangerment Finding. See, e.g., RTC
(3-4).
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and 2017 with the intent of showing that the cycles of
ENSO (ElI Nino Southern Oscillation) events are the
key driver behind the observed global warming
trend. However, several commenters raised nearly
identical objections during the public comment period
on the 2009 Endangerment Finding, arguing that “that
modes of interannual variation in oceanic temperature
and circulation such as the Pacific Decadal Oscillation
(PDO), the El Nifio-Southern Oscillation (ENSO), and
the Atlantic Multidecadal Oscillation (AMO) could be
the proximate cause of most or all recent climate
changes.”'® Similarly, all of the procedural concerns
raised in the petitions, including the claim that EPA
should have submitted the proposed 2009 Endanger-
ment Finding to the Science Advisory Board, could
have been raised during the public comment period on
the proposed 2009 Endangerment Finding.'” Nor do pe-
titioners argue that that the 2009 Endangerment Find-
ing was [10] not a logical outgrowth of the proposal.'®

16 Comment (3-25) in the Response to Comments for the 2009
Endangerment Finding. These issues were also thoroughly ad-
dressed in the record for the 2009 Endangerment Finding. See,
e.g., RTC (3-25).

7 We note that any petition for reconsideration or rulemak-
ing that is predicated on an alleged procedural defect in the prom-
ulgation of an existing rule is a direct challenge to the original
promulgation of that rule, which is time-barred if it falls outside
the period in which judicial review of the promulgated rule is per-
mitted. See American Road & Transportation Builders Ass’n v.
EPA, 588 F.3d 1109, 1112 (D.C. Cir. 2009) (citing NLRB Union v.
FLRA, 834 F.2d 191, 196 (D.C. Cir. 1987)) and Alon, 936 F.3d at
643 (same).

18 See Alon, 936 F.3d at 648 (noting court’s prior construction
of impracticability prong to cover instances when the final rule



App. 29

Thus, petitioners fail to establish that it was impracti-
cable to raise these objections at that time.

In addition, the petitioners fail to demonstrate that the
grounds for their objections arose after the comment
period but “within the time specified for judicial re-
view” within the meaning of CAA section 307(d)(7)(B),
i.e., within 60 days after publication of the 2009 En-
dangerment Finding in the Federal Register. The 60-
day period for judicial review of the 2009 Endanger-
ment Finding ended on February 16, 2010. 74 Fed. Reg.
66496 (December 15, 2009). It appears that the post-
comment period information cited by the petitioners
became available well after that date. For example, the
CHECC petition states that the “matters in this Peti-
tion could not have been raised during the comment
period on the Endangerment Finding because the
Research Report on which this Petition principally
relies was first published on September 21, 2016,
close to seven years after the Endangerment Find-
ing.”’® Other petitions similarly rely on documents that
became available long after February 16, 2010.2° These

was not a logical outgrowth of the proposed rule, which “involve
problems during the period for public comment on or petitioning
for review of the regulation itself—not problems that arise when
circumstances change years or decades later”).

% CHECC petition, p. 2.

20 The FAIR petition, for example, states that it is drawing
from the Wallace Report, which was first published in September
2016 and supplemented in 2017, and cites work which appears to
have become available between in 2013 and 2019. See FAIR peti-
tion at pp. 2-5. CEI’s petition relies on information and documents
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documents fail to constitute grounds arising after
the comment period but within the time specified
for judicial review and, thus, are not a proper basis
for a petition for reconsideration under CAA section
307(d)(7)(B).2

Second, petitioners fail to demonstrate that any of
their objections “[are] of central relevance to the out-
come of the rule.” Courts reviewing EPA’s bases for
denying petitions for mandatory reconsideration have
held that an objection is of central relevance to the out-
come of the rule only if it provides substantial support
for the argument that the regulation should be revised.
See, e.g., Coalition for Responsible Regulation, 684 F.3d
at 125. Based on EPA’s conclusion that none of the ob-
jections raised in the petitions have merit, as discussed
in greater detail below, EPA finds that none of them
provide substantial support for the argument that the
2009 Endangerment Finding should be revised and
thus none are of central relevance to the outcome of the
2009 Endangerment Finding within the meaning of
CAA section 307(d)(7)(B).

In sum, the petitions for reconsideration of the 2009
Endangerment Finding do not meet the statutory cri-
teria for mandatory reconsideration set forth in CAA
section 307(d)(7)(B). This conclusion alone supports de-
nial of these petitions, insofar as they seek reconsider-
ation under section 307(d)(7)(B). However, as many of

that appear to have become available between 2013 and 2017. See
CEI petition at pp. 3-5.

21 See Alon, 936 F.3d at 647-648.
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the petitions are framed as petitions for rulemaking,
either in the alternative or in the first instance, for pur-
poses of this decision, EPA is also evaluating all of the
petitions as APA petitions for rulemaking to reopen or
revise the 2009 [11] Endangerment Finding.?? This
evaluation provides a consolidated response to all four
petitions, however they are styled. For the reasons de-
scribed herein, we are denying all requests that EPA
reconsider or initiate rulemaking to reopen or revise
the 2009 Endangerment Finding.

IV. Background on Continued Advances in
Climate Science

To provide additional context for EPA’s consideration
of the claims raised in the petitions and its reasonable
decision not to reopen, revise, or reconsider the 2009
Endangerment Finding based on the petitions, EPA is
providing additional background on the continued ad-
vances in climate science. Since the 2009 Endanger-
ment Finding, evidence regarding climatic changes has
continued to accumulate, with new records being set
for several climate indicators such as global average
surface temperatures, greenhouse gas concentrations,
and sea level rise. Additionally, major scientific assess-
ments continue to be released that strengthen our un-
derstanding of the climate system and the impacts
that greenhouse gases have on public health and wel-
fare for both current and future generations. These

22 Section 4(d) the APA (5 U.S.C. 553(e)) provides that “[e]ach
agency shall give an interested person the right to petition for the
issuance, amendment, or repeal of a rule.”



App. 32

updated observations and projections document the
rapid rate of climate change both globally and in the
United States. These recent assessments include:

e [USGCRP’s 2016 Climate and Health Assess-
ment?® and 2017-2018 Fourth National Cli-
mate Assessment?4??

23 USGCRP, 2016: The Impacts of Climate Change on Hu-
man Health in the United States: A Scientific Assessment. Crim-
mins, A., J. Balbus, J.L.. Gamble, C.B. Beard, J.E. Bell, D. Dodgen,
R.J. Eisen, N. Fann, M.D. Hawkins, S.C. Herring, L. Jantarasami,
D.M. Mills, S. Saha, M.C. Sarofim, J. Trtanj, and L. Ziska, Eds.
U.S. Global Change Research Program, Washington, DC, 312 pp.

24 USGCRP, 2017: Climate Science Special Report: Fourth
National Climate Assessment, Volume I [Wuebbles, D.J., D.W.
Fahey, K.A. Hibbard, D.J. Dokken, B.C. Stewart, and T.K. May-
cock (eds.)]. U.S. Global Change Research Program, Washington,
DC, USA, 470 pp, doi: 10.7930/J0J964J6.

% USGCRP, 2018: Impacts, Risks, and Adaptation in the
United States: Fourth National Climate Assessment, Volume II
[Reidmiller, D.R., C.W. Avery, D.R. Easterling, K.E. Kunkel,
K.L.M. Lewis, T.K. Maycock, and B.C. Stewart (eds.)]. U.S. Global
Change Research Program, Washington, DC, USA, 1515 pp. doi:
10.7930/NCA4.2018.
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[12] ¢ TIPCC’s 2018 Global Warming of 1.5°C?,
2019 Climate Change and Land?, and 2019
Ocean and Cryosphere in a Changing Cli-
mate?® assessments, as well as the three

% TPCC, 2018: Global Warming of 1.5°C. An IPCC Special
Report on the impacts of global warming of 1.5°C above pre-
industrial levels and related global greenhouse gas emission
pathways, in the context of strengthening the global response to
the threat of climate change, sustainable development, and ef-
forts to eradicate poverty [Masson-Delmotte, V., P. Zhai, H.-O.
Portner, D. Roberts, J. Skea, P.R. Shukla, A. Pirani, W. Moufouma-
Okia, C. Péan, R. Pidcock, S. Connors, J.B.R. Matthews, Y. Chen,
X. Zhou, M.I. Gomis, E. Lonnoy, T. Maycock, M. Tignor, and T.
Waterfield (eds.)].

27 TPCC, 2019: Climate Change and Land: an IPCC special
report on climate change, desertification, land degradation, sus-
tainable land management, food security, and greenhouse gas
fluxes in terrestrial ecosystems [P.R. Shukla, J. Skea, E. Calvo
Buendia, V. Masson-Delmotte, H.-O. Portner, D. C. Roberts, P. Zhai,
R. Slade, S. Connors, R. van Diemen, M. Ferrat, E. Haughey, S.
Luz, S. Neogi, M. Pathak, J. Petzold, J. Portugal Pereira, P. Vyas,
E. Huntley, K. Kissick, M. Belkacemi, J. Malley, (eds.)].

2 TPCC, 2019: IPCC Special Report on the Ocean and Cry-
osphere in a Changing Climate [H.-O. Portner, D.C. Roberts, V.
Masson-Delmotte, P. Zhai, M. Tignor, E. Poloczanska, K. Mintenbeck,
A. Alegria, M. Nicolai, A. Okem, J. Petzold, B. Rama, N.M. Weyer
(eds.)].
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volumes of the 2021 IPCC Sixth Assessment
Report (AR6).29:30:31

e The NAS 2016 Attribution of Extreme Weather
Events in the Context of Climate Change®2,
2017 Valuing Climate Damages: Updating
Estimation of the Social Cost of Carbon

% TPCC, 2021: Summary for Policymakers. In: Climate
Change 2021: The Physical Science Basis. Contribution of Work-
ing Group I to the Sixth Assessment Report of the Intergovern-
mental Panel on Climate Change [Masson-Delmotte, V., P. Zhai,
A. Pirani, S. L. Connors, C. Péan, S. Berger, N. Caud, Y. Chen, L.
Goldfarb, M. I. Gomis, M. Huang, K. Leitzell, E. Lonnoy, J.B.R.
Matthews, T. K. Maycock, T. Waterfield, O. Yelekgi, R. Yu and B.
Zhou (eds.)]. Cambridge University Press. In Press.

30 TPCC, 2022: Summary for Policymakers [H.-O. Portner,
D.C. Roberts, E.S. Poloczanska, K. Mintenbeck, M. Tignor, A.
Alegria, M. Craig, S. Langsdorf, S. Loschke, V. Méller, A. Okem
(eds.)]. In: Climate Change 2022: Impacts, Adaptation, and Vul-
nerability. Contribution of Working Group II to the Sixth Assess-
ment Report of the Intergovernmental Panel on Climate Change
[H.-O. Portner, D.C. Roberts, M. Tignor, E.S. Poloczanska, K.
Mintenbeck, A. Alegria, M. Craig, S. Langsdorf, S. Loschke, V.
Moller, A. Okem, B. Rama (eds.)]. Cambridge University Press.
In Press.

31 TPCC, 2022: Summary for Policymakers. In: Climate Change
2022: Mitigation of Climate Change. Contribution of Working
Group III to the Sixth Assessment Report of the Intergovernmen-
tal Panel on Climate Change [P.R. Shukla, J. Skea, R. Slade, A.
Al Khourdajie, R. van Diemen, D. McCollum, M. Pathak, S. Some,
P. Vyas, R. Fradera, M. Belkacemi, A. Hasija, G. Lisboa, S. Luz,
J. Malley, (eds.)]. Cambridge University Press, Cambridge, UK
and New York, NY, USA. doi: 10.1017/9781009157926.001

32 National Academies of Sciences, Engineering, and Medi-
cine. 2016. Attribution of Extreme Weather Events in the Context
of Climate Change. Washington, DC: The National Academies
Press. https://dio.org/10.17226/21852.
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Dioxide?3, and 2019 Climate Change and Eco-
systems3* assessments

[13] « NOAA’s annual State of the Climate re-
ports published by the Bulletin of the Ameri-
can Meteorological Society®’, most recently in
August of 2021

These assessments document the recent climatic
changes, and attribute these changes to the human-in-
duced buildup of greenhouse gases in our atmosphere.
These recent assessments conclude that current at-
mospheric concentrations of greenhouse gases con-
tinue to be at elevated and essentially unprecedented
levels, primarily as a result of both historic and current
anthropogenic emissions. For example, annual average
atmospheric concentrations of one of these greenhouse
gases, carbon dioxide, measured at Mauna Loa in Ha-
wai’li and at other sites around the world reached 416
parts per million in 2021, and has continued to rise.
Global average temperature has increased by about
1.1 °C (2.0 °F) from the 1850-1900 half-century to the
decade of 2011-2020 (IPCC 2021). The years 2014—
2020 were the seven warmest years in the 1880 — 2020

3 National Academies of Sciences, Engineering, and Medi-
cine. 2017. Valuing Climate Damages: Updating Estimation of
the Social Cost of Carbon Dioxide. Washington, DC: The National
Academies Press. https://doi.org/10.17226/24651.

34 National Academies of Sciences, Engineering, and Medi-
cine. 2019. Climate Change and Ecosystems. Washington, DC:
The National Academies Press. https:/doi.org/10.17226/25504.

% Blunden, J. and T. Boyer, Eds., 2020: “State of the Climate
in 2020”. Bull. Amer. Meteor. Soc.,102 (8), Si—S475, do0i:10.1175/
2021BAMSStateoftheClimate. 1.
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record, contributing to the warmest decade on record
with a decadal temperature of 0.82 °C (1.48 ° F) above
the 20th century.?%3” Global average sea level has risen
by about 7-8 inches (about 16-21 ¢cm) from 1900-2015,
with almost half of this rise occurring since 1993. The
rate of sea level rise over the 20th century was higher
than in any other century in at least the last 2,800
years®. Arctic sea ice extent continues to decline in all
months of the year; the strongest reductions in Sep-
tember (very likely almost a 13% decrease per decade
between 1979 and 2018) are unprecedented in at least
1,000 years®.

Consistent with the robust and extensive scientific rec-
ord that informed the 2009 Endangerment Finding
and the 2010 denial of petitions for reconsideration,

36 NOAA National Centers for Environmental Information,
State of the Climate: Global Climate Report for Annual 2020, pub-
lished online January 2021, retrieved on February 10, 2021 from
https://www.ncdc.noaa.gov/sotc/global/202013.

37 Blunden, J. and T. Boyer, Eds., 2020: “State of the Climate
in 2020”. Bull. Amer. Meteor. Soc.,102 (8), Si—S475, do0i:10.1175/
2021BAMSStateoftheClimate. 1.

3% USGCRP, 2018: Impacts, Risks, and Adaptation in the
United States: Fourth National Climate Assessment, Volume II
[Reidmiller, D.R., C.W. Avery, D.R. Easterling, K.E. Kunkel,
K.L.M. Lewis, T.K. Maycock, and B.C. Stewart (eds.)]. U.S. Global
Change Research Program, Washington, DC, USA, 1515 pp. doi:
10.7930/NCA4.2018.

3 TPCC, 2019: IPCC Special Report on the Ocean and Cry-
osphere in a Changing Climate [H.-O. Portner, D.C. Roberts, V.
Masson-Delmotte, P. Zhai, M. Tignor, E. Poloczanska, K.
Mintenbeck, A. Alegria, M. Nicolai, A. Okem, J. Petzold, B. Rama,
N.M. Weyer (eds.)].
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these more recent scientific assessments continue to
document observed changes in the climate of the planet
and of the United States, and present clear support re-
garding the current and future dangers of climate
change. Importantly, these assessments evaluate the
findings of numerous individual peer-reviewed studies
in order to draw more general and overarching conclu-
sions about the state of science. These assessments
synthesize thousands of individual studies and convey
the consensus conclusions of the scientific community
on what the body of scientific literature tells us. No
other source of information on climate change pro-
vides such a comprehensive and in-depth analysis
across such a large body of scientific studies and ad-
heres to such a high and exacting [14] standard of
peer review involving multiple rounds of expert, pub-
lic, and governmental review. Therefore, the robust
and comprehensive nature of these recent assess-
ments, along with the strengthened understanding of
the climate system that they provide, provide addi-
tional context for EPA’s consideration of petitioners’
claims and support the reasonableness of EPA’s deci-
sion not to reopen, reconsider or revise the 2009 En-
dangerment Finding based on the assertions in the
petitions.
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V. Arguments Raised by Petitions Relating to
the Endangerment and Cause or Contrib-
ute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act

a. Petition arguments & Agency Responses

CHECC, CEI, and FAIR raised a number of similar is-
sues and relied on many of the same sources. Here we
address each of their key arguments.

i. Petitioners’ use of Research Reports by
Wallace et al.:

CHECC, CEI, and FAIR based the bulk of their argu-
ments on a set of reports by Wallace et al. The first such
report cited was “On the Existence of a “Tropical Hot
Spot’ & the Validity of EPA’s CO2 Endangerment
Finding, Abridged Research Report” by Wallace et al.
CHECC claims that this original report was peer-re-
viewed and published on September 21, 2016. (See
https://thsresearch.files.wordpress.com/2016/09/ef-cpp-
sc-2016-data-ths-paper-ex-sum090516v2.pdf (“Wallace
Report”)). Several related reports were also provided—
e.g., the supplements submitted by CHECC provided
an updated April 2017 version of the Wallace Report
(see https:/thsresearch.files.wordpress.com/2017/04/ef-
data-research-report-secondeditionfinal041717-1.pdf),
a new report by the same authors from June of 2017,
“On the Validity of NOAA, NASA and Hadley CRU
Global Average Surface Temperature Data & The Va-
lidity of EPA’s CO2 Endangerment Finding, Abridged
Research Report” (see https:thsresearch.files.wordpress.
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com/2017/05/ef-gast-data-research-report-062817.pdf),
and another report by Wallace et al. from 2018, titled
“Comment on ‘Examination of space-based bulk at-
mospheric temperatures used in climate research’ by
Christy et al.” (https:/thsresearch.files.word-

press.com/2018/03/ef-data-comment-on-christy-et-al-
paper-final042818v4.pdf).

RESPONGSE:

[15] The specific claims raised in the various reports by
Wallace et al. are discussed elsewhere in this Denial.
Here we note that despite the claims by CHECC that
the Wallace et al. reports were peer reviewed, the peti-
tioners have presented no evidence that any of these
reports were ever submitted to a peer-reviewed aca-
demic journal or any other formal peer review process
subject to standard processes to ensure objectivity, in-
dependence, transparency, and/or scientific integrity.
For example, there is no evidence that the report was
assigned to an independent editor who selected inde-
pendent reviewers with expertise in the appropriate
scientific domains who then provided an evaluation of
the report to the editor, after which the report would
be revised by the authors until the editor is satisfied
that credible concerns from the reviewers have been
addressed, after which the editor authorizes publica-
tion. Generally, peer review is considered a minimum
threshold for dissemination of scientific information,
though peer-reviewed literature can occasionally be
“complemented by other sources (such as gray litera-
ture) where appropriate” (NCA, 2018). According to
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EPA’s Peer Review Handbook, “Peer review is con-
ducted to ensure that activities are technically defen-
sible, competently performed, properly documented
and consistent with established quality criteria.”®

However, as noted in the 2009 Endangerment Finding,
even peer-reviewed publications are still granted less
weight than assessment reports, because, among other
reasons, “assessment reports undergo a rigorous and
exacting standard of peer review by the expert commu-
nity, as well as rigorous levels of U.S. government re-
view and acceptance. Individual studies that appear in
scientific journals, even if peer reviewed, do not go
through as many review stages, nor are they reviewed
and comment on by as many scientists” (74 Fed. Reg.
66511).

We have carefully reviewed the content described in
the Wallace et al. reports, as well as the petition claims
that rely on these reports, and respond to the key find-
ings or assertions in responses below. Consistent with
the process used in the development of the 2009 En-
dangerment Finding, non-peer reviewed reports are af-
forded less weight when evaluating strength and value
of the information they provide. See RTC (1-1), (de-
scribing EPA’s approach to categorizing literature it
had received depending on whether or not it was peer-
reviewed, and, if so whether it was referenced in the

40 EPA Peer Review Handbook, 2015, page 20, https./www.epa.

gov/sites/default/files/2020-08/documents/epa peer review handbook
4th edition.pdf, accessed 2/17/22.
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assessment literature, as well as its approach of ac-
cording less weight to non-peer reviewed literature).

ii, Petitioners’ claims regarding the “three
lines of evidence”

CHECC, CEI, and FAIR all claim to have “invalidated
each of EPA’s three lines of evidence” (CHECC, p. 1).
CHECC claims that scientific research since the 2009
Endangerment Finding has invalidated these lines of
evidence, and claims that these lines of evidence pro-
vide “the basis for the Finding that human GHG emis-
sions endanger human health and welfare” (CHECC,
p. 8). In particular, both CHECC and CEI refer to the
2016 Wallace Report in order to state that “the invali-
dation of the Endangerment Finding is conclusive”
(CHECC, p. 1). CEI similarly claims [16] that “in the
seven years since the Endangerment Finding was is-
sued, new evidence and research has cast serious doubt
on the validity of its three lines of evidence” (CEI, p. 2).

RESPONSE:
The Endangerment Finding states (74 Fed. Reg. 66518):

The attribution of observed climate change to
anthropogenic activities is based on multiple
lines of evidence. The first line of evidence
arises from our basic physical understanding
of the effects of changing concentrations of
greenhouse gases, natural factors, and other
human impacts on the climate system. The
second line of evidence arises from indirect,
historical estimates of past climate changes
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that suggest that the changes in global sur-
face temperature over the last several decades
are unusual. The third line of evidence arises
from the use of computer-based climate mod-
els to simulate the likely patterns of response
of the climate system to different forcing mech-
anisms (both natural and anthropogenic).

As stated in this passage, these three “lines of evi-
dence” were used for attributing recent warming to
anthropogenic and natural factors in the 2009 Endan-
germent Finding. None of the petitioners have sub-
mitted sufficient evidence rebutting these lines of
evidence to support reconsidering or revising the 2009
Endangerment Finding.

While attribution of historical warming to elevated
concentrations of greenhouse gases is important, the
Agency never characterized these lines of evidence as
the “basis” for the 2009 Endangerment Finding. As the
Endangerment Finding states (74 Fed. Reg. 66497):

The Administrator reached her determination
by considering both observed and projected ef-
fects of greenhouse gases in the atmosphere,
their effect on climate, and the public health
and welfare risks and impacts associated with
such climate change.

Therefore, the Administrator considered the entirety of
the evidence regarding both historical and projected
climate change, not just the three lines of evidence
regarding attribution. Thus, even in the absence of
definite historical attribution, there is independent
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scientific evidence regarding projected climate impacts
that also supports the finding of endangerment.

While several petitioners claim that information that
has become available since the 2009 Endangerment
Finding discredit these three lines of evidence, that
claim conflicts with conclusions in the major scientific
assessments. The most recent major scientific assess-
ments of the IPCC (the Sixth Assessment Report, or
ARG6) and the USGCRP (the 4th National Climate As-
sessment) have only increased their confidence in the
attribution of recent warming relative to the assess-
ments prior to 2009. The IPCC AR6 stated in August
of 2021 that “It is unequivocal that human influence
has warmed the atmosphere, ocean and land” (IPCC
AR6 Summary for Policymakers or SPM p. SPM-5).
This statement was based on the synthesis of many
scientific publications and went through a substantive
and rigorous review process. In particular, improve-
ments in climate models, observations of both climate
drivers (such as solar variability) [17] and climate in-
dicators (such as ocean heat), and statistical methods
allowed the AR6 assessment to more confidently at-
tribute to human influence not only recent changes in
global temperature but also a number of other climate
variables. See also section IV above (“Background on
Continued Advances in Climate Science”) which dis-
cusses the assessments that have been released in the
past 6 years and how these assessments continue to
document observed climate changes and improve pro-
jections of future changes.
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In addition, it is important to place the Wallace et al.
report in context with the information EPA used as the
basis for the 2009 Endangerment Finding. As de-
scribed in the 2009 Endangerment Finding (74 Fed.
Reg. at 66510), the Administrator relied on the major
assessments of the USGCRP, IPCC, and NRC as the
primary scientific and technical basis of her endanger-
ment decision for a number of reasons. Among these
reasons is that “the assessments evaluate the findings
of numerous individual peer-reviewed studies in order
to draw more general and overarching conclusions
about the state of science. The USGCRP, IPCC, and
NRC assessments synthesize literally thousands of in-
dividual studies and convey the consensus conclusions
on what the body of scientific literature tells us” (74
Fed. Reg. at 66510). The 2009 Endangerment Finding
continues in explaining that: “No other source of infor-
mation provides such a comprehensive and in-depth
analysis across such a large body of scientific studies,
adheres to such a high and exacting standard of peer
review, and synthesizes the resulting consensus view
of a large body of scientific experts across the world.
For these reasons, the Administrator is placing pri-
mary and significant weight on these assessment re-
ports in making her decision on endangerment” (74
Fed. Reg. at 66511).

Response (1-2) of the Response to Comments document
from the 2009 Endangerment Finding further explains
that:

These assessment reports look at the range of
the scientific literature without “cherry-picking”
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and it is EPA’s conclusion that by placing
primary reliance on the major assessment
reports, we have ensured that the determina-
tions are based on reports that have consid-
ered and weighed all views. EPA relied on the
major peer-reviewed assessment reports in
developing the TSD precisely to avoid an
over-reliance on and narrow consideration of
individual studies and to ensure that the Ad-
ministrator’s decision would be based on a
comprehensive assessment of the scientific
literature. EPA has determined that the ap-
proach taken provided the high level of trans-
parency and consistency outlined by EPA’s
Guidelines for Ensuring and Maximizing the
Quality, Objectivity, Utility and Integrity of In-
formation Disseminated by the Environmen-
tal Protection Agency*.

The Wallace et al. report represents a single study con-
ducted by a limited number of authors, provides no ev-
idence of adequate peer review, and contains technical
arguments that do not represent the best available sci-
entific information (as explained in detail below), the
Agency has [18] determined that this report does not
provide sufficient evidence to support reconsidering or
revising the 2009 Endangerment Finding.

41 U.S. EPA (2002). Guidelines for Ensuring and Maximizing
the Quality, Objectivity, Utility, and Integrity, of Information
Disseminated by the Environmental Protection Agency. Washing-
ton, DC: U.S. Environmental Protection Agency. EPA/260/R-02/008.
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iii. Petitioners’ argument that warming is
fully explained by natural factors

CHECC and CEI state that the results in the 2016
Wallace Report,based on 13 datasets, “clearly demon-
strate—13 times in fact—that once just the ENSO [El
Nino/La Nina] impacts on temperature data are ac-
counted for, there is no ‘record setting’ warming to be
concerned about. In fact, there is no ENSO-Adjusted
Warming at all” (CHECC, p. 10). FAIR (and CHECC in
a supplement) also cite the updated April 2017 version
of the Wallace Report, which reiterates the claim that
natural factors explain all the observed warming, but
adds consideration of another dataset (taking the total
to 14 different datasets). FAIR claims that this analy-
sis of 14 temperature records by Wallace is the “most
thorough and sophisticated econometric and regres-
sion analysis” on that temperature data “ever done by
mankind” (FAIR, p. 9) and shows that there is no sta-
tistically significant correlation between CO2 concen-
trations and temperature trends. They further assert
that once ENSO is accounted for, there is no warming
at all. The 2016 and 2017 Wallace et al. reports used
the multivariate ENSO index (MEI), a cumulative
MEI metric starting in 1950, and a step function in
1977 for their statistical analysis.

A sixth supplement submitted by CHECC in 2019 pro-
vided another report by Wallace et al. from 2018, titled
“Comment on ‘Examination of space-based bulk at-
mospheric temperatures used in climate research’ by
Christy et al.”. This report also considers University of
Alabama Huntsville (UAH) data, and after using
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statistical methods to account for the author’s esti-
mates of natural influences, similarly finds that there
was no residual warming left to be attributed to COs.,
though in this case the authors use a cumulate total
solar irradiance metric, the MEI (but not cumulative),
a step change in 1995, and volcanic activity in order to
fit satellite temperatures since 1979.

RESPONSE:

The petitioners cite the Wallace et al. 2016 and 2017
reports’ statistical regression of various factors against
global temperature trends with the intent of showing
that the cycles of ENSO (E1 Nino Southern Oscillation)
events are the key driver behind the observed global
warming trend. While such a regression can have some
value when performed carefully with a detailed under-
standing of the climate system, no single statistical
technique can substitute for the three key lines of evi-
dence highlighted by the EPA in the 2009 Endanger-
ment Finding in describing the attribution of observed
climate change to anthropogenic activities, namely: the
basic physical understanding of the climate system;
the evidence that recent changes in global surface tem-
peratures are unusual in the historical context; and
the use of computer-based climate models grounded in
physical understanding to simulate likely patterns of
response of the climate system [19] to both anthropo-
genic and natural factors. See 74 Fed. Reg. 66523. We
responded to related arguments in Response 3-25 of
the Response to Comments for the 2009 Endanger-
ment Finding:
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Claims that ENSO, [Pacific Decadal Oscilla-
tion], [Atlantic Multidecadal Oscillation] and
other known modes of internal climate varia-
bility can explain all or most of the changes
in climate that have occurred over the past
century are inconsistent with the assessment
literature, and commenters did not provide
compelling evidence that the assessment lit-
erature has reached fundamentally flawed
conclusions.

The Wallace et al. analysis does not present infor-
mation that would warrant reconsidering or revising
EPA’s conclusion. In particular, Wallace et al. uses
flawed assumptions, such as reliance on a variable
called the “cumulative MEI”. The MEI is a metric re-
lated to ENSO: a positive MEI indicates El Nino con-
ditions, a negative MEI indicates La Nina. The use of
the cumulative MEI by Wallace et al. does not incorpo-
rate a physical understanding of the climate system:
while a positive MEI in a given year is correlated with
elevated global air temperatures, Wallace et al. do not
take into account the redistribution of heat from the
ocean to the atmosphere (Cheng et al. 2019)*2. By fit-
ting individual econometric equations to each of 13
(or 14) different observed datasets, there is no consid-
eration of thermodynamic laws concerning conserva-
tion of energy. This is in contrast to climate models,
which “are based on fundamental laws of nature (e.g.,
energy, mass and momentum conservation)” (IPCC

4 Cheng et al. Evolution of Ocean Heat Content Related to
ENSO, Journal of Climate, 2019, https://doi.org/10.1175/JCLI-D-
18-0607.1
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AR5, Chapter 9). The cumulative MEI is somewhat cor-
related with surface temperature trends from 1950 to
present (the time period examined by Wallace et al.),
but had Wallace et al. considered an extended dataset
that starts in 1871, they would have found that the
cumulative MEI does not bear any resemblance to
temperature trends from 1871 through 1950.# This in-
dicates that the correlation over the period considered
by Wallace et al. is spurious. If the cumulative MEI
were truly the key driver behind temperature trends,
that correlation should be observed in other time peri-
ods, not just the one selected for presentation in the
Wallace et al. report.

The Wallace et al. 2018 report introduced in the sixth
supplement from CHECC introduces a completely dif-
ferent set of parameters (a cumulative solar index ra-
ther than the cumulate MEI index, a step change in
1995 instead of 1977, and adding another parameter to
explain the warmth of the years 1998 and 2016) with-
out adequately justifying why these parameters are
appropriate for this analysis. What this kind of regres-
sion approach shows is not that natural factors can ex-
plain warming (as the authors do no kind of energy
balance or other physically based analysis of the sys-
tem which would be important to address that issue)
but rather that it is not difficult to fit one time series
as a function of the sum of multiple other time series

4 The extended MEI datasets is available at https://psl.noaa.
gov/enso/mei.ext/. The calculations showing the behavior of the
cumulative MEI based on this extended dataset are included in
the docket, in the file mei.analysis.3.23.22.xIsx.
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when arbitrary coefficients are allowed. Furthermore,
while the authors acknowledge that radiative forcings
resulting from volcanic eruptions and changes in solar
intensity can have influence on the climate system,
they do not explain why they believe radiative forcing
changes due to changes in greenhouse gas concentra-
tions have no effect. A comprehensive approach should
consider all substantial contributions to changes in ra-
diative forcing—e.g., volcanic, solar, [20] greenhouse
gases, aerosol emissions (e.g., sulfates, nitrates, and
black and organic carbon), snow albedo effects from
black carbon deposition, and land-use albedo changes—
when attempting to attribute climate changes.

Contrary to the claims of petitioners that these are the
most sophisticated econometric analyses ever done,
Wallace et al. fail to perform even basic statistical
tests. It appears that Wallace et al. just add and sub-
tract parameters in their regression and use R squared
and t statistics to determine which fit is better. There
are statistical tests that the petitioners have not used
that are standard when trying to choose amongst dif-
ferent explanatory equations. For example, the Akaike
Information Criteria (Akaike, 1974*) is a standard test
that is used to avoid overfitting (e.g., adding parame-
ters to a regression can sometimes lead to overfitting,
where the R squared or t statistic may improve but
models with fewer parameters are actually considered
to be superior). Another example is that Wallace et al.

4 H. Akaike, “A new look at the statistical model identifica-
tion,” in IEEE Transactions on Automatic Control, vol. 19, no. 6,
pp. 716-723, December 1974, doi: 10.1109/TAC.1974.1100705.
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use step functions in either 1977 (in their 2016 report)
or in 1995 (in their 2018 report)—but they never per-
form a formal breakpoint detection test, which is a
basic statistical requirement for that kind of assump-
tion (e.g., Tomé and Miranda, 2004*°). These errors
would likely have been raised had the Wallace et al.
report been subject to an objective, independent, and
transparent peer review by scientists with the appro-
priate expertise.

Because of this incomplete statistical work and poor
choices of parameters, the attribution of historical tem-
perature changes by Wallace et al. is substantially in-
ferior to the attribution approaches used by the major
scientific assessments, and therefore does not provide
grounds for revisiting the 2009 Endangerment Find-
ing.

iv. Petitioners’ arguments regarding the
“Tropical Hot Spot”

CHECC argues that climate models have been invali-
dated by what the petitioner describes as a failure to
match the pattern of tropospheric warming, in partic-
ular the lack of what the petitioner describes as a
“Tropical Hot Spot”. CHECC also claims that when
EPA discussed the first line of evidence for attribution
of historical climate change, “EPA is referring to its
‘ereenhouse gas fingerprint’ or ‘tropical hot spot’ (‘Hot

4 Tomé and Miranda, Piecewise linear fitting and trend chang-
ing points of climate parameters, Geophysical Research Letters,
2004, https://doi.org/10.1029/2003G1.019100.
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Spot’) theory, which is that in the tropics, the upper
troposphere is warming faster than the lower tropo-
sphere and the lower is warming faster than the sur-
face” (CHECC, p. 8). FAIR similarly claims that an
amplification of warming in the troposphere over the
tropical latitudes, labeled the “tropical hot spot”, “is so
fundamental to the theory of anthropogenic global
warming that is has been labelled the ‘human finger-
print’ by which anthropogenic global warming can be
identified” (FAIR, p. 8). FAIR also claims that “IPCC’s
Fourth Assessment Report (AR4) states that the Trop-
ical Hot Spot is ‘an integral feature of the physical un-
derstanding of the climate’s greenhouse warming
mechanism.”” (FAIR, p. 9). They claim that this tropical
hot spot does not appear in any of the 13 most im-
portant [21] temperature records, whether from satel-
lites or weather balloons or ground-based weather
stations.

FAIR also relies on the tropical hot spot to argue that
climate models are not solid science. FAIR cites a
graph produced by Dr. John Christy that was pre-
sented to the US House Committee on Science, Space,
and Technology, which shows a divergence in tropical
mid-tropospheric temperature trends as assessed by
climate models relative to observations from satellites,
balloons, and reanalyses. FAIR argues that climate
models don’t involve falsifiable hypotheses, have di-
verged from the temperature records (in particular, the
petitioner claims that the models do not show that
warming has stopped for the past 20 years), and that
models don’t account for oceanic or solar cycles. FAIR
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states that these issues invalidate the line of evidence
regarding the use of climate models to attribute recent
warming to human causes.

RESPONSE:

Regarding the claims concerning a tropical hot spot,
the 2009 Endangerment Finding did not refer to the
“tropical hot spot” (so called because climate models
tend to show higher rates of warming aloft in the trop-
ics as a result of global warming) as part of the first
line of evidence for attributing historical climate
change to anthropogenic influences. The term “tropical
hot spot” never appears in either the 2009 Endanger-
ment Finding nor the 2009 Technical Support Docu-
ment (“I'SD”). There is also no indication that the
IPCC ever used the quote FAIR attributed to them re-
garding the “Tropical Hot Spot” being “an integral fea-
ture of the physical understanding of the climate’s
greenhouse warming mechanism”. In the footnote as-
sociated with that quote, FAIR references Section
9.2.2.1 of the IPCC, but the word “integral” only ap-
pears once in the entirety of Chapter 9, and in that case
in reference to its mathematical meaning, and the
phrase “tropical hot spot” does not appear at all in
Chapter 9, or in the Technical Summary of the entire
IPCC AR4 Working Group I report: it seems likely
that FAIR was actually quoting the CHECC petition
(CHECC, p. 11) rather than the IPCC. In the same foot-
note, FAIR quotes the IPCC stating that “Greenhouse
gas forcing is expected to produce warming in the trop-
osphere” (FAIR p. 9, IPCC AR4 WGI p. 674) as if this
supports FAIR’s contention that the IPCC found the
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“tropical hot spot” to be an integral feature, but includ-
ing a larger fraction of quote makes it clear that the
IPCC is contrasting the entire troposphere with the
stratosphere, not just the tropical mid-troposphere:
“Greenhouse gas forcing is expected to produce
warming in the troposphere, cooling in the strato-
sphere . ..” (IPCC AR4 WGI p. 674). The IPCC makes
this clear in that same chapter when it states that,
“Models and observations also both show warming in
the lower part of the atmosphere (the troposphere) and
cooling higher up in the stratosphere. This is another
‘fingerprint’ of change that reveals the effect of human
influence on the climate.” (IPCC AR4 WGI p. 702-3)
The “tropical hot spot” was never labeled as a key fin-
gerprint of anthropogenic warming in either the 2009
Endangerment Finding or by the IPCC, contrary to as-
sertions by the petitioners.

While the petitioners mis-characterize how the IPCC
and the 2009 Endangerment Finding discuss the “trop-
ical hot spot”, the EPA has addressed the issue of
model agreement with [22] observed vertical tempera-
ture structure, including in the tropics, in the following
places in the record for the 2009 Endangerment Find-
ing: Section 5 of the 2009 TSD; Response 3-7 of the
Response to Comments document for the 2009 Endan-
germent Finding; and Volume 1.2 of the 2010 Response
to Petitions document. EPA also rejected the assertion
that observed vertical temperature structure in the
tropics is inconsistent with modeled trends in the
administrative record for the 2009 Endangerment
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Finding. Response 3-7, after a detailed discussion,
states in summary:

The TSD summarizes this issue and cites the
conclusions of the latest major assessments. It
states: “an important inconsistency™“® may
have been identified in the tropics. In the trop-
ics, most observational data sets show more
warming at the surface than in the tropo-
sphere, while almost all model simulations
have larger warming aloft than at the surface
(Karl et al., 2006). Karl et al. (2009) claim that
when uncertainties in models and observa-
tions are properly accounted for, newer obser-
vational data sets are in agreement with
climate model results.” EPA concludes that

46 The full paragraph from the TSD (p. 50), puts the incon-
sistency for the tropics in context of all the other places on the
planet where the anthropogenic signal has been identified: “Not
only has an anthropogenic signal been detected for the surface
temperatures, but evidence has also accumulated of an anthropo-
genic influence through the vertical profile of the atmosphere.
Fingerprint studies have identified GHG and sulfate aerosol sig-
nals in observed surface temperature records, a stratospheric
ozone depletion signal in stratospheric temperatures, and the
combined effects of these forcing agents in the vertical structure
of atmospheric temperature changes (Karl et al., 2006). Karl et
al. (2009) state that more recent studies have also found human
fingerprints in the patterns of change in Arctic and Antarctic tem-
peratures. However, an important inconsistency may have been
identified in the tropics. In the tropics, most observational data
sets show more warming at the surface than in the troposphere,
while almost all model simulations have larger warming aloft
than at the surface (Karl et al., 2006). Karl et al. (2009) state that
when uncertainties in models and observations are properly ac-
counted for, newer observational data sets are in agreement with
climate model results.”
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the TSD’s summary of the current state of the
science on tropical tropospheric warming as
reflected in the underlying assessment litera-
ture is accurate.

Furthermore, as cautioned in the TSD (as well as in
the RTC), trends on smaller spatial and shorter tem-
poral scales are more difficult to attribute. With re-
spect to spatial scale, EPA has explained that “as
spatial scales considered become smaller, the uncer-
tainty becomes larger because internal climate varia-
bility is typically larger than the expected responses to
forcing on these scales.” (TSD, p. 52 and RTC 4-15). The
petitioners’ claims about the lack of a “tropical hotspot”
are focused on just the mid-tropospheric atmosphere
above the tropical latitudes. While this is still an area
of ongoing research in terms of better constraining the
observational trends in the tropical mid-troposphere
and explaining the factors contributing to any differ-
ences seen between models and those observations, re-
cent research (Po-Chedley et al., 2021%7) continues to
find that “that multidecadal variability can explain
current model-observational differences in the rate of
tropical tropospheric warming” consistent with the
previous studies cited by EPA on this subject. In addi-
tion, two recent papers using different methodologies
have suggested that estimations of tropical mid-tropo-
spheric warming based on existing satellite and bal-
loon studies [23] may be underestimated: Zou et al.

47 Po-Chedley et al., PNAS 2021, https://www.pnas.org/doi/
full/10.1073/pnas.2020962118
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(2021*®) relies only on satellites in stable orbits since
2002 to estimate the warming rate and finds it greater
than previous studies over that time period; Steiner et
al. (2020%°) use a radio occultation methodology start-
ing in 2001 and similarly find a higher rate of warm-
ing. Finally, a paper by Santer et al. (20215°) compares
multiple observational datasets with climate model
results and theoretical projections of how warming
should change with altitude and finds that the most
plausible interpretation is that observations have his-
torically underestimated tropospheric warming.

Given the above, it is unwarranted to claim that cli-
mate models are invalid and unreliable due to the pos-
sible discrepancy between observations and models for
mid-tropospheric tropical temperature trends. In re-
sponse to previous critiques of climate models, Re-
sponse to Comments document Volume 4.1 (2009) and
the Response to Petitions Volume 1 (2010) cited Karl et
al. (2009°!), which stated that “despite remaining im-
perfections, the current generation of climate models

48 Zou, Xu, Hao, and Fu, Post-Millennium Atmospheric Tem-
perature Trends Observed From Satellites in Stable Orbits,
Geophysical Research Letters, 2021. https://doi.org/10.1029/2021
GL093291

49 Steiner et al., Observed Temperature Changes in the Trop-
osphere and Stratosphere from 1979 to 2018, Journal of Climate,
2020, https://doi.org/10.1175/JCLI-D-19-0998.1.

%0 Santer et al., Using Climate Model Simulations to Con-
strain Observations, Journal of Climate, 2021, https://doi.org/10.
1175/JCLI-D-20-0768.1.

51 Karl, T., J. Melillo, and T. Peterson (eds.) (2009). Global
Climate Change Impacts in the United States. Cambridge Uni-
versity Press, Cambridge, United Kingdom.
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accurately portrays many important aspects of today’s
weather patterns and climate. Models are constantly
being improved and are routinely tested against many
observations of Earth’s climate system.” (RTC, Re-
sponse 4-1). This assessment of the value of models de-
spite their imperfections continues to hold true. The
2021 TPCC AR6 Technical Summary determined that
models have only improved over time, “Developments
in the latest generation CMIP6 climate and Earth sys-
tem models, including new and better representation
of physical, chemical and biological processes, as well
as higher resolution, have improved the simulation of
the recent mean climate of most large-scale indicators
of climate change” (IPCC AR6 TS-16).

Therefore, petitioners’ claims regarding tropical mid-
tropospheric temperature trends do not provide sup-
port for reconsidering or revisiting the 2009 Endanger-
ment Finding.

v. Petitioners’ arguments regarding Cli-
mate Sensitivity

The CEI petition claims that balloon and satellite data
demonstrate that the atmosphere is far less sensitive
to carbon dioxide forcing than predicted by the climate
models. The petitioner cites the February 2, 2016 con-
gressional testimony of Dr. John R. Christy, Director of
the Earth System Science Center at the University of
Alabama, as evidence that “the continued accumula-
tion of both satellite and balloon data has thrown in-
creasing doubt over [ ... ] the theory of how climate
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changes occur, and the associated impact of extra green-
house gases.” The petitioners claim that EPA “largely
ignored the two most precise methods for measuring
atmospheric temperature, [24] satellites and weather
balloons” (CEI, p. 4). According to CEI, satellite and
balloon data “correlate extremely well with one an-
other despite their being collected through distinctly
different methods,” (CEI, p. 5) making their results
more reliable. Based on Christy’s testimony, the peti-
tioner alleges that the climate models are not to be
trusted because they do not accurately reflect past at-
mospheric conditions. FAIR presented a similar claim,
stating that William Happer and others have shown
that the sensitivity of climate to increases in green-
house gas concentrations is lower than the IPCC “best
estimate” of 3 degrees warming for a doubling of car-
bon dioxide, with FAIR claiming that Happer “opines
the best estimate would be 1 degree C” (FAIR, p. 27),
citing a 2019 interview by Happer.

In a related argument, the CEI petition claims that
EPA’s GHG regulations will have no discernible cli-
mate impact. The petitioner claims that “a total elimi-
nation of U.S. emissions would have a near zero impact
on global climate, [ . . .] given the satellite and balloon
data findings regarding atmospheric sensitivity” (CEI,
p- 5), quoting Christy as calculating an impact in 50
years of eliminating U.S. emissions at “0.05 to 0.08 de-
grees C” (CEL p.5).

The petitioner therefore argues that “Given this im-
possibility of treating the ‘illness’ supposedly identified
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by EPA’s Finding, the basis for making the Finding in
the first place needs reconsideration.” (CEI, p.5-6).

RESPONSE:

The latest IPCC assessment stated that “Improved
knowledge of climate processes, paleoclimate evidence
and the response of the climate system to increasing
radiative forcing gives a best estimate of equilibrium
climate sensitivity of 3°C” (IPCC AR6, SPM-13), “with
a likely range of 2.5°C to 4°C”. This is comparable to
the 2007 IPCC AR4 assessment conclusion of “It is
likely to be in the range 2°C to 4.5°C with a best esti-
mate of about 3°C” (IPCC AR4, SPM-12), which was
the most recent IPCC assessment at the time the 2009
Endangerment Finding. These assessments use the
full range of available information such as paleocli-
mate evidence, theoretical understanding, ocean heat
content, surface temperature records dating back to
the 19th century, and other sources of information, in
contrast to the approach promoted by the petitioners
which is to look only at the single comparison of cli-
mate model output with temperatures in a single re-
gion of the atmosphere measured by a limited range of
methods. In contrast, in the interview by Happer he
states that the direct effects of doubling carbon dioxide
would be 1 degree C, and then states that the IPCC is
incorrect in assuming that there would be any ampli-
fication of that warming due to changes in clouds and
water vapor. However, Happer presents no evidence
supporting his assertion that the IPCC is incorrect: in
particular, he shows no reason to expect that in a
warmer world, water vapor concentrations would not
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increase. Therefore, this claim that climate sensitivity
is low is not consistent with the findings of the assess-
ment literature, and does not provide support for reopen-
ing or reconsidering the 2009 Endangerment Finding.

Regarding the claim that EPA “largely ignored” satel-
lite and radiosonde/balloon temperature data, the 2009
Endangerment Finding and TSD discussed both, as
well as the larger context of atmospheric and oceanic
measurements. For example, the 2009 Endangerment
Finding described [25] satellite measured temperature
trends (“Satellite measurements of the troposphere
also indicate warming over the last 30 years at a rate
of 0.20 to 0.27 °F (0.11 °C to 0.15 °C) per decade”, 74
Fed. Reg. at 66522), and the Endangerment TSD con-
tains a page long discussion of temperatures measured
by satellite and radiosondes (TSD, pp. 30-31), and the
Response to Comments on the 2009 Endangerment
Finding includes many responses to comments about
satellite data (e.g., RTC responses 2-41, 2-47, 2-48, 2-
49, 2-50, 2-51). Moreover, the claim that satellites are
a more precise measure of global temperatures than
observations obtained through other means is not sup-
ported by the evidence. For example, the above re-
sponse on the “tropical hot spot” includes a discussion
of possible underestimation of tropospheric tempera-
ture trends based on satellite observations. Further-
more, it is also relevant that the estimate of warming
trends from the satellite data differs by as much as
50% depending on which research group analyzes the
data because of choices about how to combine data
from different satellites, account for orbital decay, and
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other challenges—a much larger difference than the
difference between estimates of warming based on sur-
face measurements among different research groups.
In any case, the 2009 Endangerment Finding drew
from assessments which considered the entirety of avail-
able data (e.g., surface temperature datasets, satellite
data, balloon data, ocean heat data, and indicators
such as sea ice retreat and glacial melt), appropriately
considered the strengths and weaknesses of each data
source, and determined which conclusions could be
made based on that entire body of evidence.

EPA also disagrees with the claim that EPA should re-
consider the 2009 Endangerment Finding because
EPA’s GHG regulations will have no discernible cli-
mate impact. First, this claim derives from the peti-
tioners’ mistaken assertions that climate sensitivity is
low, which EPA has addressed earlier in this response.
In addition, EPA explained in the 2009 Endangerment
Finding that the action was “a stand-alone set of find-
ings regarding endangerment and cause or contribute
for greenhouse gases under CAA section 202(a), and
does not contain any regulatory requirements.” 74 Fed.
Reg. at 66515. Accordingly, EPA did not assess the
impacts of any future regulation as part of the 2009
Findings. Rather, EPA clarified that future proposed
regulations would be evaluated as part the separate
proceedings for those actions. Id. EPA further ex-
plained that the CAA did not require consideration of
the eventual impacts of implementing the statute if it
made an endangerment finding as part of the endan-
germent finding itself. Id. at 66515-16. Rather, the
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decision must be based on the science and on the stat-
utory standard of whether the emission of the relevant
“air pollutant from any class or classes of new motor
vehicles or new motor vehicle engines, ... cause, or
contribute to, air pollution which may reasonably be
anticipated to endanger public health or welfare.”
CAA section 202(a)(1). Indeed, the Supreme Court
had emphasized that EPA could not rely on policy con-
siderations “which have nothing to do with whether
greenhouse gas emissions contribute to climate change”
as a reason for declining to make the “scientific judg-
ment” contemplated by the CAA. Massachusetts, 549
U.S. at 533-34.

Moreover, EPA does not agree that its GHG regula-
tions will have no discernible climate impact. While
this question is not relevant to the endangerment in-
quiry, the Agency considered the impacts of its regula-
tions in establishing emissions standards. In the cause
or contribute inquiry for the 2009 Findings, EPA found
that motor vehicle emissions contribute to the elevated
[26] greenhouse gas concentrations and, in issuing the
first motor vehicle GHG emissions standards, EPA
found that the standards “would result in meaningful
mitigation of greenhouse gas emissions,” including es-
timations that those standards “would result in a re-
duction of about 960 million metric tons of CO-e
emissions over the lifetime of the model year 2012-
2016 vehicles affected by the new standards.” Coalition
for Responsible Regulation, 684 F.3d at 128. See also
Massachusetts, 549 U.S. at 525-26 (“While it may be
true that regulating motor-vehicle emissions will not
by itself reverse global warming, it by no means follows
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that we lack jurisdiction to decide whether EPA has a
duty to take steps to slow or reduce it. . . . Nor is it dis-
positive that developing countries such as China and
India are poised to increase greenhouse gas emissions
substantially over the next century: A reduction in do-
mestic emissions would slow the pace of global emis-
sions increases, no matter what happens elsewhere.”).

Accordingly, EPA is not reopening or reconsidering the
2009 Endangerment Finding based on these claims.

vi. Petitioners’ arguments regarding tam-
pering with the temperature datasets

CHECC claims that Wallace et al. has uncovered ev-
idence of temperature data tampering and manipu-
lation. The second supplement, submitted by the
petitioner in July of 2017, provided a new Wallace Re-
port from June of 2017, “On the Validity of NOAA,
NASA and Hadley CRU Global Average Surface Tem-
perature Data & The Validity of EPA’s CO2 Endanger-
ment Finding, Abridged Research Report” (see https:
thsresearch.files.wordpress.com/2017/05/ef-gastdata-
research-report-062817.pdf). The petitioner claims
that this new report by Wallace et al., which set out to
analyze the credibility of the global average surface
temperature datasets from NOAA, NASA and Hadley
CRU, demonstrates that these datasets have been ad-
justed by removing cyclical temperature patterns and
are therefore invalid. The petitioner quotes Wallace et
al. as stating, “It was found that each new version of
GAST has nearly always exhibited a steeper warming
trend over its entire history.”
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RESPONSE:

The accusation by petitioners that NOAA, NASA, and
the Hadley Climatic Research Unit all make inappro-
priate adjustments is very similar to accusations made
in the 2010 Petitions for Reconsideration, which were
fully responded to by the Agency at that time. For ex-
ample, CEI claimed in 2010 that every adjustment “re-
sulted in temperature trends that appeared to increase
faster than they did in reality.” (RTP Comment 1-64).
However, even the source that CEI relied upon at the
time (D’Aleo and Watts, 2010) stated the source upon
which they in turn had relied “showed that 20% of the
historical record was modified 16 times in the 2% years
ending in 2007. 1998 and 1934 ping pong regularly be-
tween first and second warmest year” and “note[d] that
the overall trend in changes between now and Sep. 24,
2005 is very close to zero” (RTP Response 1-64), which
is not consistent with the claim that every adjustment
leads to an increase in trends. Moreover, from 2010-
2012 a 4th independent organization, the Berkeley
Earth (berkeleyearth.org), also analyzed the surface
temperature data specifically to address concerns that
had been raised such as “potential biases from data se-
lection, data adjustment, poor station [27] quality, and
the urban heat island effect” (https:/berkeleyearth.
org/methodology/) and the estimates of historical tem-
perature produced by this group were “quite similar to
records from Hadley’s HadCRUT4, NASA’s GISTEMP,
NOAA’s GlobalTemp, and Cowtan and Way” (Rohde
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and Hausfather, 2020%2). Further, all of the adjustment
procedures are documented in the peer reviewed liter-
ature. In fact, as discussed in the Response to Petitions
(RTP, Volume 1, pp. 101-102), Clear Climate Code was
able to replicate the NASA GISTEMP code in python,
and made that code publicly available. The original
GISTEMP code itself is also available (https:/data.
giss.nasa.gov/gistemp/sources v4/). There is no indica-
tion that the petitioners have reviewed the publicly
available code and the petitions have not identified any
evidence of inappropriate adjustment techniques in
that code. Nor have the petitioners or Wallace refer-
enced any of the many publications which describe
changes and improvements between one dataset ver-
sion and the next (e.g. Morice et al. 202153).

Meanwhile, the Wallace report accusations regarding
the removal of cyclical temperature pattern appears
to rely solely on isolating a few individual regions—
several cities and states in the US, one city in Green-
land, and one analysis of the Arctic region—and then
asserting (without using any statistical methodolo-
gies) that a cyclical pattern exists in the temperature
records from those regions. The Wallace report then
claims that there should therefore be a similar cycli-
cal pattern in the global temperature dataset without

52 Rohde, R. A., & Hausfather, Z. (2020). The Berkeley Earth
land/ocean temperature record. Earth System Science Data Dis-
cussions. https://doi.org/10.5194/essd-2019-259

5 Morice et al., An Updated Assessment of Near-Surface
Temperature Change From 1850: The HadCRUT5 Data Set, 2020,
https://doi.org/10.1029/2019JD032361
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discussing the fact that the regions analyzed comprise
a very small percent of the total global surface area.
Again, neither Wallace et al. nor the petitioners refer-
ence either the publicly available code or any of the
many papers describing how data are processed in or-
der to generate global surface temperature trends,
which is a basic step to take before making accusations
of improper data tampering.

These critiques from a report that has not been peer
reviewed do not provide credible evidence that four
major climate science organizations with an exten-
sive record of peer-reviewed literature are all inde-
pendently and inappropriately adjusting their surface
temperature datasets, nor do these critiques identify
any errors in the actual code or adjustment procedures.
Therefore, this claim does not provide support for re-
opening or reconsidering the 2009 Endangerment
Finding.

vii. Petitioners’ arguments regarding “alarm-
ist claims”

CHECC: A fifth supplement was submitted by the pe-
titioner in February of 2018. This supplement included
10 brief rebuttals to what the petitioner characterizes
as “typical climate alarmists’ claims” (CHECC, fifth
supplement, p. 4). The petitioner further states that
this information “invalidates oft-repeated alarmist claims
that human emissions of GHGs will cause calamitous
changes in other state variables of the climate system
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such as sea level rise, ocean acidification, and extreme
events.” (CHECC, fifth supplement, p. 2)

[28] RESPONSE:

CHECC does not connect these claims to language in
the 2009 Endangerment Finding, or, indeed, in any
of the scientific assessment literature that was cited
in that Finding. For example, their third purported
“alarmist claim” is that “global warming is causing
more and stronger tornadoes” (CHECC, fifth supple-
ment, p. 7). However, the Endangerment Finding does
not mention tornadoes, and the three mentions of tor-
nadoes in the TSD are: that there are “significant un-
certainties in long-term trends”; quoting Kunkel et al.
(2008) to say that “[t]here is no evidence for a change
in the severity of tornadoes . . . ”; and citing the IPCC
to state that there is “insufficient evidence to deter-
mine whether trends exist in small-scale phenomena
such as thunderstorms, tornadoes, hail, lightning, and
dust-storms” (T'SD, p. 44-46). Accordingly, this list of
claims is not relevant to the 2009 Endangerment Find-
ing and does provide any support for reconsidering or
revising the Finding.

viil. Petitioners’ claims regarding future
cooling of the climate

CHECC and FAIR both made claims that the planet is
about to cool. CHECC in their sixth supplement stated
that “based on a well-known solar activity forecast (Ab-
dussamatov 2015) and specific assumptions on the
other natural explanatory variables (i.e., volcanic and



App. 69

oceanic/ENSO activity), Wallace 2018 also provides a
long-term forecast that UAH TLT (i.e., lower tropo-
spheric) temperatures are very likely to exhibit a de-
clining trend over the period through 2026 at the least”
(CHECC, sixth supplement, p. 2). FAIR made a similar
argument that cooling is imminent, citing a number of
news articles and blog posts from 2013 that recent
trends in sunspots indicate an imminent global cooling
(for example, from the Voice of Russia, that “According
to scientists from the Pulkovo Observatory in St. Pe-
tersburg, solar activity is waning, so the average yearly
temperature will begin to decline as well”, FAIR p. 14).

RESPONSE:

The claims from CHECC and FAIR that temperatures
are about to decline are not scientifically supported.
Not only has there been no evidence yet of a tempera-
ture decline after 2016 (2020 was effectively tied with
2016 for the hottest year on record®, and 2021 was tied

54 See, e.g., https://www.noaa.gov/news/2020-was-earth-s-2nd-
hottest-yearjust-behind-2016 (noting conclusion from NOAA analy-
sis that the “average land and ocean surface temperature across
the globe in 2020 was 1.76 degrees F (0.98 of a degree C) above
average—just 0.04 of a degree F (0.02 of a degree C) cooler than
the 2016 record” and that the “world’s seven-warmest years have
all occurred since 2014”) (last accessed Dec. 17, 2021). See also
https://www.nasa.gov/press-release/2020-tied-for-warmest-yearon-
record-nasa-analysis-shows (noting conclusion from an separate
analysis by NASA that “Earth’s global average surface tempera-
ture in 2020 tied with 2016 as the warmest year on record” and
that the “last seven years have been the warmest seven years on
record, typifying the ongoing and dramatic warming trend”) (last
accessed Dec. 17, 2021).




App. 70

with 2018 as [29] the sixth warmest year on record®),
but this prediction of future cooling is one that EPA has
responded to previously. For example, in response 3-26
of the 2009 Endangerment Finding RTC, EPA stated:

The predictions of imminent cooling based on
cycle analysis are not consistent with the as-
sessment literature. These studies do not pre-
sent any evidence for any negative external
radiative forcings that could be of the magni-
tude of the positive forcing from increases in
GHG concentrations. IPCC has shown that it
is possible to explain previous temperature
trends based on reconstructions of historical
solar, volcanic, GHG, and orbital forcings, but
the methods used to explain the previous
changes cannot explain recent warming with-
out the contribution of changes in GHG con-
centrations due to anthropogenic emissions.
Specifically, historical reconstructions of solar
and volcanic forcing have been used as inputs
to model simulations; these simulations ex-
plain much of the last 1,000 years of temper-
ature change, but the recent warming cannot
be explained by the same natural forces that
explained previous temperature changes (Jan-
sen et al., 2007). Similarly, when forced by
changes in solar forcing due to orbital param-
eters, coupled climate models and Earth Sys-
tem Models of Intermediate Complexity were
both able to capture reconstructructed [sic]

% See, e.g., https://www.nasa.gov/press-release/2021-tied-for-

6th-warmest-year-in-continued-trend-nasa-analysis-shows (last
accessed March 11th, 2022).




App. 71

regional temperature and precipitation changes
(Jansen et al., 2007).

Like all these previous claims, the new claim from Wal-
lace (2018) suffers serious flaws. First, as discussed
above in the response to the claims that Wallace et al.
could explain historical warming based on natural fac-
tors, this regression analysis by Wallace et al. is based
on incorrect assumptions. Second, the solar activity
forecast by Abdussamatov®® is not based on sound sci-
ence: it appears that the forecast is based on extrapo-
lating a short-term trend without good physical basis.
This forecast projected a decrease of 2 W/m? between
the 1980s and 2020, with most of the decline happen-
ing between 2015 and 2020. In contrast, the IPCC AR6
assessment found that “T'SI [total solar irradiance]
did not change significantly between 1986 and 2019”
(IPCC ARG6 p. 2-13, 2021). Therefore, this use of an in-
correct methodology applied to incorrect solar fore-
casts, and which is inconsistent with the available
observational data, does not provide support for re-
opening or reconsidering the 2009 Endangerment
Finding.

[30] ix. Petitioners’ claims that the social
cost of carbon dioxide should be negative

In a seventh supplement submitted in 2021, CHECC
argued that the social cost of CO; should be negative

% Abdussamatov, H, Current Long-term negative average
annual energy balance of the earth leads to the new little ice age,
Thermal Science, 2015, DOI1:10.2298/TSCI1140902018A
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because global average surface temperatures are fab-
ricated, climate models are flawed, and the equilibrium
climate sensitivity to CO. is zero. The petitioner claims
that if there is no reliable surface temperature data
set, if climate models are flawed (compared to the sta-
tistical analyses of Wallace et al.), and if climate sensi-
tivity is zero (because there’s no empirically validated
theory showing that CO; has influenced temperature),
then EPA’s conclusions that CO; causes any harms
such as sea level rise, more intense storms, or any fol-
lowing causal argument are all wrong, and that CO, is
actually a beneficial gas. This supplement further ar-
gues that the social cost of each trace GHG other than
COq should also be negative and that these are also
beneficial gases.

RESPONSE:

Importantly, the social cost of carbon played no role in
the 2009 Endangerment Finding, so arguments about
the social cost of carbon are not relevant to the 2009
Endangerment Finding. EPA’s conclusions in the 2009
Endangerment Finding about the harms from elevated
concentrations of greenhouse gases were not based on
any consideration of the social cost of carbon, but ra-
ther on the Administrator’s consideration of the full
scientific record before her, including information on
the observed and projected effects of greenhouse gases
in the atmosphere, their effect on climate, and the
public health and welfare risks and impacts associ-
ated with such climate change. See, e.g., 74 Fed. Reg.
66497. As described in section IV above (“Background
on Continued Advances in Climate Science”) those
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conclusions have only been strengthened by later ma-
jor scientific assessments. Similarly, the social cost of
the other well-mixed greenhouse gases included in the
definition of the air pollution and air pollutant evalu-
ated in the 2009 Endangerment Finding had no impact
on the inclusion of those gases in the Findings. See, e.g.,
74 Fed. Reg. 66516-66523 (explaining the rationale for
including the six well-mixed gases in the air pollution
addressed in the 2009 Endangerment Finding based
on their common attributes); see also id. at 66536-
66537 (explaining the rationale for including the six
well-mixed gases in the air pollutant addressed in the
cause or contribute portion of the 2009 Finding). How-
ever, even if the social cost of carbon were relevant to
the 2009 Endangerment Finding—which it is not—pe-
titioners’ individual arguments about the reliability of
global surface temperature data (including in light of
the data adjustment procedures), climate models, and
climate sensitivity are not well-founded, as explained
above.

x. Petitioners’ claims that the carbon diox-
ide is beneficial

Similarly, FAIR argues that Massachusetts v. EPA was
wrongly decided by the U.S. Supreme Court because
carbon dioxide cannot be considered “pollution.” FAIR
justifies this claim by stating that carbon dioxide is “a
naturally occurring gas that makes up only .04 per-
cent, or 400 parts per million, of the atmosphere. Only
about 3 percent of that tiny amount is generated by
human activities” (FAIR, p. 22). FAIR further claims
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that “[w]ithout Carbon Dioxide in the [31] atmosphere,
plants would die” and that “the historical increase in
the atmosphere’s CO; concentration has stimulated
vegetative and agricultural productivity” leading to
benefits for humans (FAIR, pp. 22-23). FAIR also ar-
gues that “the effect of C02 [sic] in causing warming
declines logarithmically asymptotically to zero, as CO»
concentration increases” (FAIR, p. 25). FAIR also ar-
gues that CO; has been at much higher concentrations
in the geologic past, that the 300 ppm preindustrial
level of CO; was near the 200 to 250 ppm minimum
necessary for plant survival, and that changes in CO.
precede changes in temperature. CEI also claims that
atmospheric carbon levels have been 15 times greater
in the past, “without known adverse effects.”

RESPONSE:

FAIR’s assertions are based on several incorrect as-
sumptions. First, although issues related to beneficial
effects and historic concentrations of carbon dioxide
were addressed at length in the record for the 2009
Endangerment Finding, FAIR’s assertions misunder-
stand the core bases of the 2009 Endangerment Find-
ing, for example by failing to recognize that the 2009
Endangerment Finding is directed at “elevated concen-
trations” of GHGs in the atmosphere. See e.g. 74 Fed.
Reg. 66497, see also, e.g., RTC 9-7 and RTP 3-8 (ad-
dressing similar arguments). In addition, the IPCC
ARG6 assessment determined that it is “unequivocal
that the increase of CO;, CH4, and N2O in the at-
mosphere over the industrial era is the result of hu-
man activities” (IPCC AR6, 2021): the increase due to
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humans for CO2 is 47% (IPCC ARG6, 2021), not the 3%
claimed by FAIR. While FAIR is correct that the rela-
tionship of CO2 concentrations and radiative forcing
(or the “effect of CO2 in causing warming”) is logarith-
mic, FAIR is incorrect that this implies an asymptote:
in fact, a logarithmic relationship implies a constant
increase for every doubling of the concentration of
the gas, without any asymptote®”. Whether CO2 was
higher in the geologic past (e.g., more than 2 million
years ago) is irrelevant to the question of endanger-
ment, as the climate of the planet was dramatically dif-
ferent in that era, and humans had not yet evolved.
Further, this argument was addressed in the Response
to Comments for the 2009 Endangerment Finding:
“Although GHG concentrations in the distant past
have substantially exceeded current levels, the exist-
ence of high GHG concentrations in the very distant
past does not demonstrate that there are not negative
consequences of high concentrations in the present, as
addressed in the assessment literature” (RTC 3-54); see
also RTC 9-7 (noting that “while CO2 concentrations
may be low compared to the average of the past billion
years, EPA finds it is much more relevant that CO2
concentrations are very likely higher than anything
seen in the past million years.”). Ice cores show that
CO2 concentrations were as low as 180 ppm during

57 This is part of the basic definition of a logarithm. E.g.,
“Does the graph of a general logarithmic function have a horizon-
tal asymptote? ... No. A horizontal asymptote would suggest a
limit on the range, and the range of any logarithmic function
in general form is all real numbers” from https:/opentextbc.ca/

precalculusopenstax/chapter/graphs-of-logarithmic-functions/.
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glacial maxima several times over the past million
years (IPCC AR5 Chapter 5, p. 391), and plants sur-
vived those periods: given today’s concentrations of 416
ppm, there is no concern that CO2 concentrations
could drop below the minimum necessary for plant sur-
vival.

[32] In addition, we note that where relevant EPA rea-
sonably considered the potential beneficial impacts of
GHGs in the 2009 Endangerment Finding and the
supporting record, as well as the associated risks and
related uncertainties. See, e.g., 74 Fed. Reg. 66524 (de-
scribing EPA’s consideration of both beneficial and
adverse effects). To provide just one example, EPA’s
discussion of food production and agriculture acknowl-
edged evidence that increased CO2 and temperature
would likely cause the life cycle of grain and oilseed
crops to progress more rapidly. See id. at 66531. How-
ever, EPA also noted that such beneficial influences
needed to be considered in light of various other effects,
such as potential effects on pest and weed growth and
disease. Id. In addition, EPA noted that “higher tem-
perature increases, changing precipitation patterns
and variability, and any increases in ground-level
ozone induced by higher temperatures, can work to
counteract any direct stimulatory carbon dioxide ef-
fect, as well as lead to their own adverse impacts.” Id.
Taking both near- and long-term trends into account,
the Administrator concluded that “the body of evidence
points towards increasing risk of net adverse impacts
on U.S. food production and agriculture, with the po-
tential for significant disruptions and crop failure in



App. 77

the future.” Id. at 66531-66532. This type of nuanced
consideration, based on an extensive and well-support
scientific record, stands in stark contrast to the peti-
tions’ oversimplified assertions. Moreover, impacts on
ecosystems and agriculture are only a small part of the
total impact of elevated GHG concentrations, and the
Administrator considered the entirety of the impacts
of GHGs when making her conclusions.

Furthermore, EPA does not agree with the claim that
Massachusetts v. EPA was wrongly decided because
greenhouse gases should not be considered air pollu-
tion. To the contrary, as described in the 2009 Endan-
germent Finding, EPA interprets the definition of the
term “air pollutant” in section 302(g) of the CAA to in-
clude greenhouse gases. See, e.g., 74 Fed. Reg. at 66510.
EPA also fully explained in the 2009 Endangerment
Finding why it considers the six well-mixed green-
house gases air pollution, as that term is used in sec-
tion 202(a) of the CAA. See, e.g., 74 Fed. Reg. at 66516-
66517 (summarizing reasons for defining the air pollu-
tion addressed by the 2009 Endangerment Finding as
the combination of six well-mixed greenhouse gases);
see also 74 Fed. Reg. at 66536-66537 (describing ra-
tionale for defining the air pollutant as the combina-
tion of the same six well-mixed gases).

For these reasons, the arguments by petitioners that
CO2 is harmless—or even net beneficial—do not counter
the extensive and well-supported record that sup-
ported the 2009 Endangerment Finding and the later
evidence that has only strengthened those conclusions.
Accordingly, EPA concludes that none of these claims
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warrant reopening or reconsidering the 2009 Endan-
germent Finding.

xi. Petitioners’ claim that a lack of warm-
ing between 1998 and 2016 is evidence
that CO2 has no impact

The CEI petition claims that there has been no sta-
tistically significant atmospheric warming despite a
continued increase in carbon dioxide levels. The peti-
tioner asserts that the two warmest years on record,
and their corresponding atmospheric carbon dioxide
concentrations, in parts per million (ppm), are 1998
(367.13 ppm) and 2016 (404.48 ppm). They argue that
while the difference in atmospheric carbon dioxide con-
centrations between these two years was 10%, the dif-
ference in temperature was only 0.02 degrees Celsius.
They calculate that this temperature [33] difference is
not statistically significant at the 95% confidence level.
CEI states that the 18 year period between 1998 and
2016 is twice as long as the seven to ten years that
were discussed in the 2009 Endangerment Finding as
not showing a strong trend in temperatures, and that
therefore this period cannot be dismissed as a “limited
analysis”. The petition further surmises that this lack
of a strong warming trend over that period of time
“draws into serious question EPA’s contention that
we have an adequate ‘physical understanding of the
effects of changing concentrations of GHGs . .. on the
climate system.””
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FAIR made a similar claim that satellite data showed
no warming between February of 1997 and October of
2015. The petitioners state that this lack of warming
disproves the line of evidence regarding the unusual
nature of the warming over the last several decades.

RESPONSE:

The petitioners’ argument that the climatic effect of
CO:q is disproved by the lack of a statistically signifi-
cant difference between the temperatures in 1998 and
2016 is both incorrect and a rehash of prior arguments
that were already addressed. Similar logic was already
addressed in the 2009 Response to Comments docu-
ment. Furthermore, the statistical analysis from the
petitioners lacks rigor, and does not consider the en-
tirety of the data. Moreover, the additional years of
temperature observations after the release of the 2009
Endangerment Finding support the Finding rather
than undermine it. Therefore, this argument from the
petitioners is not grounds to reopen or reconsider the
2009 Endangerment Finding.

First, Response 3-4 from the 2009 Response to Com-
ments examines the argument that CO; and tempera-
ture are not linked if temperatures do not rise over a
short period where CO; emissions are rising, stating
that “Climate over the 21st century can and likely
will produce periods of a decade or two where the
globally averaged surface air temperature shows no
trend or even slight cooling in the presence of longer-
term warming.” None of the data that the petitioners



App. 80

present is inconsistent with the conclusions from this
response.

Second, by focusing only on whether 1998 and 2016 are
not distinguishable statistically, or whether the trend
from 1998 to 2016 is statistically significant, the peti-
tioners are not properly considering how the variabil-
ity inherent in climate trends interacts with statistical
significance tests. Because there is year to year varia-
bility due to factors such as ENSO events, the uncer-
tainty in trend calculations for short time periods
can be large. This is particularly true for satellite data,
as tropospheric temperatures are more sensitive to
ENSO events than surface temperatures. Therefore, a
lack of statistical significance is not meaningful for
short term trends in this context. Similarly, simply
looking only at whether there is a statistically signifi-
cant difference in temperature between two single
years is not an adequate basis for determining the
trend over the intervening period, as it does not con-
sider any information for the intervening years.

[34] This can be seen when temperature trends at the
time of the 2009 Endangerment Finding are compared
to temperature trends including recent data: the 2009
TSD cited temperature trends from 1980 to 2008 of
0.16-0.17 degrees C/decade (TSD, p. 29, for the NOAA,
NASA, and HadCRUT temperature datasets). The
IPCC AR6 has updated temperature trends from 1980
through 2020: these trends range from 0.18-0.20 de-
grees C/decade (IPCC ARS6, p. 2-46, for seven differ-
ent temperature datasets). For satellite temperatures
measuring tropospheric temperatures, the 2009 TSD
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cited estimates for temperature trends from 1979 to
2008 ranging from 0.12 to 0.19 degrees C/decade (TSD,
p. 30), and the IPCC now estimates trends for 1980 to
2019 of 0.13 to 0.23 degrees C/decade (IPCC ARG, p. 2-
49, six lower troposphere datasets). Therefore, the
most recent data indicates that the rate of warming is
increasing, contrary to the petitioners’ arguments.

In addition, this issue was addressed by the Fourth Na-
tional Climate Assessment (NCA4, 2018), which noted
that while the rate of surface temperature warming
may have slowed temporarily in the early years of the
21st century, ocean heat content continued to rise un-
abated.’® Because the oceans have a much larger ther-
mal mass than the atmosphere, small fluctuations in
ocean heat due to changes in currents (such as ENSO)
can lead to larger fluctuations in atmospheric temper-
ature, such that a reduction in atmospheric warming
may not “represent a slowdown in warming of the cli-
mate system but rather is an energy redistribution
within the oceans” (Yan et al. 2016%°). The continued
increase in ocean heat content over the period after
1998 indicates that this is the case: while atmospheric

% Wuebbles, D. J., D. R. Easterling, K. Hayhoe, T. Knutson,
R. E. Kopp, J. P. Kossin, K. E. Kunkel, A. N. LeGrande, C. Mears,
W. V. Sweet, P. C. Taylor, R. S. Vose, and M. F. Wehner, 2017:
Our Globally Changing Climate. Climate Science Special Report:
Fourth National Climate Assessment, Volume I. Wuebbles, D. J.,
D. W. Fahey, K. A. Hibbard, D. J. Dokken, B. C. Stewart, and T.
K. Maycock, Eds., U.S. Global Change Research Program, Wash-
ington, DC, USA, 35-72. do0i:10.7930/J08S4N35. Box 1.1.

% Yan, X.-H. et al. The global warming hiatus: slowdown or
redistribution? Earths Futur. 4, 472—482 (2016)
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temperatures may have fluctuated, there was no slow-
down in total warming of the Earth system. The NCA4
went on to state that:

For short periods of time, from a few years to
a decade or so, the increase in global temper-
ature can be temporarily slowed or even re-
versed by natural variability (see Box 2.1).
Over the past decade, such a slowdown led to
numerous assertions that global warming had
stopped. No temperature records, however,
show that long-term global warming has ceased
or even substantially slowed over the past
decade (NCA4, p. 76)

This is another example of petitioners cherry-picking
narrow temporal windows from specific long-term da-
tasets to attempt to support their assertions, without
accounting for more complete information (longer time
periods, larger geographic regions, and more tempera-
ture metrics). Therefore, this claim does not provide
support for reopening or reconsidering the 2009 En-
dangerment Finding.

xii. Petitioners’ claim that recent warming
is far from unusual

[35] The CEI petition claims that recent changes in
global temperature are far from unusual. The petitioner
states that a “more recent, comprehensive review of
the scientific literature” than the 2009 Endangerment
Finding comes to the conclusion that recent fluctua-
tions in temperature are “within the bounds of natural
variability.”
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RESPONSE:

EPA addressed several claims debating whether re-
cent temperatures are unusual in the 2010 Response
to Petitions (Vol. 1, p. 8):

Placing the paleoclimate work into the broader
climate science context, the TSD cites the U.S.
Global Change Research Program (USGCRP)
statement that “The second line of evidence
arises from indirect, historical estimates of
past climate changes that suggest that the
changes in global surface temperature over
the last several decades are unusual (Karl et
al, 2009).” The phrase in Karl et al. regarding
“indirect historical estimates” refers to the
paleoclimate reconstructions based on prox-
ies. Following Karl’s statement, the unusual
nature of the current warming in the context
of the past 1,000 years contributes to one of
the lines of evidence supporting the attribu-
tion of current warming to human activities.
Note that “unusual” does not mean unprece-
dented, and past warming must be considered
in the light of what we know about past cli-
matic forcings such as solar and volcanic ac-
tivity. Additionally, in the IPCC chapter on
attribution, Hegerl et al. (2007) states that
“lalnalyses of palaeoclimate data have in-
creased confidence in the role of external in-
fluences on climate.” Hegerl et al. are stating
that paleoclimate information improves our
understanding of the difference between how
the climate responds to external changes, such
as changes in solar radiation, orbital character-
istics, GHG concentrations, or atmospheric
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loadings of aerosols (such as from volcanic
eruptions), compared to internal changes such
as el Nifio events.

The EPA also responded to numerous similar com-
ments regarding temperatures over the past 1000
years: see Reponses 2-62 through 2-69 of the 2009 Re-
sponse to Comments document. In the 2009 Endanger-
ment Finding itself, EPA responded to these comments
(74 Fed. Reg. 66523):

A number of commenters argue that the
warmth of the late 20th century is not unu-
sual relative to the past 1,000 years. They
maintain temperatures were comparably warm
during the Medieval Warm Period (MWP) cen-
tered around 1000 A.D. We agree there was a
Medieval Warm Period in many regions but
find the evidence is insufficient to assess
whether it was globally coherent. Our review
of the available evidence suggests that North-
ern Hemisphere temperatures in the MWP
were probably between 0.1 °C and 0.2 °C be-
low the 1961-1990 mean and significantly be-
low the level shown by instrumental data
after 1980. However, we note significant un-
certainty in the temperature record prior to
1600 A.D.

Improved paleoclimate data has only increased the
confidence of scientists in the unusual nature of
the current climate, with the IPCC AR6 assessment
finding that global surface temperature has increased
faster since 1970 than in any other 50-year period
over at least the last 2000 years (high confidence).
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Temperatures during the most recent decade (2011—
2020) exceed those of the [36] most recent multi-cen-
tury warm period, around 6500 years ago [0.2°C to 1
°C relative to 1850-1900] (medium confidence). Prior
to that, the next most recent warm period was about
125,000 years ago when the multi-century tempera-
ture [0.5°C to 1.5°C relative to 1850-1900] overlaps
the observations of the most recent decade (medium
confidence).

Separately, the CEI argument that recent temperature
changes are within the bounds of natural variability
has been addressed in the 2009 Response to Comments
(Response 3-6):

As stated in an earlier response, elevated GHGs
are not the only determinant of changes in
temperature at the surface and in the tropo-
sphere, though most of the observed increase
in global temperatures since the mid-20th
century has been attributed to the observed
increase in GHG concentrations. Elevated
GHGs act in addition to aerosols, land albedo
changes, volcanoes, solar changes, and inter-
nal variability. A review of the literature
shows that there are scientifically compelling
explanations for the pattern of global temper-
ature change over the past century. The infor-
mation on attribution assessed by the IPCC,
USGCRP, and CCSP, as summarized in the
TSD, is consistent with the observed temper-
ature record and therefore does not call into
question the evidence supporting attribution
of most of the observed warming since 1950 to
increased GHG concentrations.
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The response also quoted the IPCC assessment (Hegerl
et al., 2007) as stating that, “many observed changes
in surface and free atmospheric temperature, ocean
temperature, and sea ice extent, and some large-scale
changes in the atmospheric circulation over the 20th
century are distinct from internal variability and con-
sistent with the expected response to anthropogenic
forcing.” Effectively, the timing and patterns of the re-
cent climatic changes, and lack of observed natural
drivers, eliminate the possibility that natural varia-
bility has significantly contributed. More recent as-
sessments have only strengthened the conclusion that
recent warming can be attributed to human influence
(e.g., the IPCC AR6 SPM at page SPM-6 stated, “It
is very likely that well-mixed GHGs were the main
driver of tropospheric warming since 1979”).

Therefore, the science regarding the unusual nature of
recent temperature change has only grown stronger
since the 2009 Endangerment Finding, and the argu-
ment by CEI that recent temperature change is not un-
usual does not support reconsidering or reopening the
Endangerment Finding.

xiii. Petitioners’ objection that EPA should
have submitted the 2009 Endangerment
Finding to the SAB

TPP states that EPA should reconsider the 2009 En-
dangerment Finding because EPA failed to comply

with a nondiscretionary statutory mandate in 42
U.S.C. §4365(c)(1) by failing to submit the 2009
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Endangerment Finding to the EPA Scientific Advisory
Board (SAB) for peer review. (TPP, p. 13). TPP argues
that EPA was required to submit the 2009 Endanger-
ment Finding to the SAB because it falls within the
definition of a “rule” in the Administrative Procedure
Act, citing 5 U.S.C. §551(4), and thus is a “regulation”
subject to the SAB submittal requirement in 42 U.S.C.
§4365(c)(1). TPP further asserts that EPA triggered
the SAB submittal requirement by providing the
2009 Endangerment Finding to the Office of Manage-
ment and Budget (OMB), pursuant to Executive Order
(E.O.) 12866. TPP argues that this failure to submit
was not [37] harmless error, pointing to adverse eco-
nomic impacts the 2009 Endangerment Finding alleg-
edly had. TPP further contends that if EPA had made
the 2009 Endangerment Finding available to the SAB,
the SAB would have identified various gaps that TPP
asserts were in the 2009 Endangerment Finding, such
as EPA’s alleged failure to address whether the Find-
ing or any of the related GHG rules would remove dan-
gers to human health or welfare, influenced EPA’s
evaluation of the science, and the review would have
led to “significant change” in the 2009 Endangerment
Finding. (TPP, pp. 4-5, 26-28, 30-31).°

TPP states that “the SAB submittal requirement
was raised during the public comment period on the

8 TPP’s petition contains a number of other assertions with
which EPA does not necessarily agree. However, to the extent
those issues are not directly relevant to resolving the substance
of TPP’s petition, EPA is not further addressing them in this De-
nial.
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proposed Endangerment Finding.” (TPP, p. 8). Addition-
ally, while acknowledging the D.C. Circuit’s decision in
Coalition for Responsible Regulation, Inc. v. EPA, 684
F.3d 102 (D.C. Cir. 2012), which addressed, inter alia,
challenges to the 2009 Endangerment Finding based
on EPA’s alleged failure to submit it to the SAB, TPP
argues that the court’s decision does not constrain EPA
from reconsidering the Finding. (TPP, p. 18-28). Fi-
nally, TPP argues that EPA has inherent discretion to
reconsider the 2009 Endangerment Finding, that EPA
“may determine as a matter of policy that the [2009
Endangerment Finding] should have been submitted
to [SABI],” and that EPA’s failure to do so “triggers re-
consideration of the [2009 Endangerment Finding].”
(TPP, pp. 28-29).

RESPONSE

Petitioner’s assertions regarding submission of the
2009 Endangerment Finding to the SAB rehash a pro-
cedural argument that was raised during judicial re-
view of the 2009 Endangerment Finding and resolved
in EPA’s favor. The D.C. Circuit upheld the 2009 En-
dangerment Finding after considering claims that EPA
had failed to satisfy the statutory mandate in 42 U.S.C.
4365(c)(1) to “make available” to the SAB “any pro-
posed criteria document, standard, limitation, or regu-
lation under the Clean Air Act” at the time it provides
the same “to any other Federal agency for formal re-
view and comment.” Coalition for Responsible Regula-
tion, 684 F.3d at 124. The court further held that “even
if EPA violated its mandate by failing to submit the
Endangerment Finding to the SAB, ... Petitioners
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have not shown that this error was of such central rel-
evance to the rule that there is a substantial likelihood
that the rule would have been significantly changed if
such errors had not been made.” Id. (citing standard in
CAA section 307(d)(8) for challenges to procedural de-
terminations).

EPA disagrees with the Petitioner’s claim that it was
required to submit the 2009 Endangerment Finding to
the SAB for review under 42 U.S.C. 4365(c)(1), as that
provision did not apply. EPA previously addressed this
procedural claim in detail, particularly in Response 3-
7 in Volume 3 of its 2010 Response to Petitions. As EPA
explained in that response, while 42 U.S.C. 4365(c)(1)
requires EPA to make “any proposed criteria docu-
ment, standard, limitation, or regulation” available to
SAB, the proposed 2009 Endangerment Finding was
not a proposed “criteria [38] document, standard, limi-
tation, or regulation” and thus did not fall within the
scope of that provision. EPA also explained in the rec-
ord for the 2009 Endangerment Finding that it was
“not a regulation promulgated under Section 202(a)
of the CAA, as they do not include any regulatory
text, and they do not impose any requirements on any
person other than EPA.” (RTC 11-7). Further, even as-
suming for the sake of argument that the 2009 Endan-
germent Finding falls within the APA’s definition of
“rule,” that would not change EPA’s conclusion that
EPA was not required to make the 2009 Endanger-
ment Finding available to the SAB. EPA does not in-
terpret 42 U.S.C. 4365(c)(1) to apply to documents that
are not regulations, and are not otherwise specified,
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but might fit within the APA’s expansive definition of
“rule.”

EPA also provided additional responses regarding the
issue of SAB submittal in the 2010 Response to Peti-
tions. See RTP, Response 3-7. For example, EPA ex-
plained in 2010 that the petitioners objecting to the
lack of SAB review had not provided substantial sup-
port for the argument that the 2009 Endangerment
Finding should be revised, particularly in light of the
strength and credibility of the scientific underpinnings
of the 2009 Endangerment Finding and the absence of
any information indicating that lack of SAB review un-
dermined that scientific basis. See RTP, Response 3-7.

TPP fails to identify any new information or changed
circumstances that necessitate reconsideration of EPA’s
prior conclusion that the SAB submittal requirement
in 42 U.S.C. 4365(c)(1) did not apply to the 2009 En-
dangerment Finding. In light of EPA’s extensive prior
explanations of its grounds for concluding that the
SAB submittal requirement did not apply to the 2009
Endangerment Finding, the D.C. Circuit’s decision in
Coalition for Responsible Regulation rejecting chal-
lenges to the 2009 Endangerment Finding on this ba-
sis, and TPP’s failure to identify any new information
or changed circumstances that warrant reevaluation of
EPA’s prior procedures, EPA does not see any basis in
TPP’s petition for reopening or reconsidering the 2009
Endangerment Finding.

TPP asserts that if EPA had submitted the 2009
Endangerment Finding to the SAB, it would have
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provided advice that could have led to changes in
EPA’s approach or analysis. However, EPA’s subse-
quent experience with the SAB refutes that asser-
tion. EPA did provide the SAB information on a later
GHG Endangerment Finding under title II of the
CAA, the proposed GHG Endangerment and Cause or
Contribute Findings under CAA section 231 for Air-
craft, which followed an approach that mirrored the
agency’s approach for the 2009 Endangerment Find-
ing.®? Consistent with the then-applicable SAB-
adopted process for determining whether to initiate re-
view of major planned actions identified in the Unified
Regulatory Agenda by EPA, an SAB Work Group was
charged with identifying actions for further considera-
tion by the Chartered SAB. See Memorandum Re:
Preparations for Chartered Science Advisory Board
(SAB) Discussions of EPA Planned Agency Actions and
their Supporting Science in the Fall 2014 Regulatory
Agenda, from James R. Mihelcic, Chair, SAB Work
Group on EPA Planned Actions for SAB Consideration
of the Underlying Science, to Members of the Char-
tered SAB and SAB Liaisons (April 28, 2015) (“Mi-
helcic Memo”). The work group recommended that the
2016 Aircraft Findings did “not merit further SAB con-
sideration,” explaining that EPA would rely on work
products, including reports prepared by other entities,
such as IPCC, USGCRP, and NRC, which “undergo ex-
tensive review and thus would not require any further
review by the SAB.” Mihelcic Memo, Att. C at p. C-20.
Further, the work group’s recommendation explained

61 81 Fed. Reg. 54,422 (August 15, 2016).
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that the
[39] “approach that EPA will take to making inferences
from these work products involves considerations for
which there is precedent in the endangerment finding
that was made in 2009 under Section 202 of the Clean
Air Act” and which had been subject to judicial review.
Id. at pp. C-20 to C-21. It also noted that the “action
clearly deals with issues that involve major environ-
mental risks.” Id. at p. C-21. These statements counter
TPP’s suggestion that if the 2009 Endangerment Find-
ing were made available to SAB, it would have identi-
fied gaps in EPA’s approach or advised changes. SAB
may—but is not required to—provide advice or com-
ments on documents or actions made available to it.
See 42 U.S.C. 4365(c)(2). SAB declined to review the
2016 Findings, “recogniz[ing] that the action will be
based on information that has been well-reviewed and
that will be based on inference approaches for which
there is precedent.” Letter from Dr. Peter S. Thorne, Re:
Science Advisory Board (SAB) Consideration of EPA
Planned Actions in the Fall 2014 Unified (Regulatory)
Agenda and their Supporting Science (June 16, 2015)
(EPA-SAB-15-009).

Finally, TPP’s claim that EPA has inherent authority
to reconsider the 2009 Endangerment Finding, coupled
with its claim that EPA’s “failure to do so triggers re-
consideration of the finding,” appears to conflate EPA’s
discretionary authorities with its nondiscretionary du-
ties under the CAA. To the extent EPA has discretion
to reconsider the procedures that led to its promulga-
tion of the 2009 Endangerment Finding, EPA declines



App. 93

to exercise that discretion here, for all of the reasons
discussed above, and this declination does not trigger
any mandatory duty to reconsider the 2009 Endan-
germent Finding. Accordingly, EPA is denying TPP’s
request that EPA reopen or reconsider the 2009 En-
dangerment Finding to make it available to the SAB
for review.

VI. Conclusion

For all of the reasons discussed above, EPA concludes
that these four petitions relating to the 2009 Endan-
germent Finding fail to identify any information or cir-
cumstances that warrant rulemaking under the APA.
We also find that, to the extent the petitioners seek re-
consideration of the 2009 Endangerment Finding un-
der section 307(d)(7)(B) of the CAA, they fail to meet
the statutory criteria for such petitions. Accordingly,
the petitions are denied.

The decision to deny the four petitions is a final agency
action for purposes of section 307(b)(1) of the CAA,
which governs judicial review of final actions by the
EPA. This action is not a rulemaking and is not subject
to the various statutory and other provisions applica-
ble to a rulemaking.

Section 307(b)(1) provides, in part, that petitions for
review must be filed in the United States Court of
Appeals for the District of Columbia Circuit (D.C. Cir-
cuit): (i) when the agency action consists of “nationally
applicable regulations promulgated, or final actions
taken, by the Administrator,” or (ii) when such action
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is locally or regionally applicable, but “such action is
based on a determination of nationwide scope or effect
and if in taking such action the Administrator finds
and publishes that such action is based on such a de-
termination.” For locally or regionally applicable final
actions, the CAA reserves to the EPA complete discre-
tion whether to invoke the exception in (ii).

[40] This final action is “nationally applicable” within
the meaning of CAA section 307(b)(1). In the alterna-
tive, to the extent a court finds this final action to be
locally or regionally applicable, the Administrator is
exercising the complete discretion afforded to him un-
der the CAA to make and publish a finding that this
action is based on a determination of “nationwide
scope or effect” within the meaning of CAA section
307(b)(1).52 This action relates to the 2009 Endanger-
ment Finding, which is nationally applicable. The 2009
Endangerment Finding concerns risks from green-
house gas pollution and contributions to such pollution
that occur across the nation, and the result of the de-
nial of these four petitions is that the existing nation-
ally applicable 2009 Endangerment Finding remains
in place and undisturbed. Further, both the 2009 En-
dangerment Finding and EPA’s previous denial of pe-
titions for reconsideration of that Finding were

62 In deciding whether to invoke the exception by making and
publishing a finding that this final action is based on a determi-
nation of nationwide scope or effect, the Administrator has also
taken into account a number of policy considerations, including
his judgment balancing the benefit of obtaining the D.C. Circuit’s
authoritative centralized review versus allowing development of
the issue in other contexts and the best use of Agency resources.
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previously reviewed by the D.C. Circuit, see Coal. for
Responsible Regul., Inc. v. EPA, 684 F.3d 102 (D.C. Cir.
2012) (per curiam) (subsequent history omitted). More-
over, the 2009 Endangerment Finding triggered EPA’s
statutory duty to promulgate motor vehicle standards
under section 202(a) of the CAA, for which judicial re-
view is also only available in the D.C. Circuit and
which have effects in more than one federal judicial
circuit.®® For these reasons, this final action is nation-
ally applicable or, alternatively, the Administrator is
hereby exercising the complete discretion afforded to
him by the CAA to make and publish a finding that
this action is based on a determination of “nationwide
scope or effect” within the meaning of CAA section
307(b)(1).

8 In the report on the 1977 Amendments that revised section
307(b)(1) of the CAA, Congress noted that the Administrator’s de-
termination that the “nationwide scope or effect” exception ap-
plies would be appropriate for any action that has a scope or effect
beyond a single judicial circuit. See H.R. Rep. No. 95-294 at 323,
324, reprinted in 1977 U.S.C.C.A.N. 1402-03.
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ORDER

Upon consideration of petitioners’ petition for re-
hearing en banc, and the absence of a request by any
member of the court for a vote, it is

ORDERED that the petition be denied.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk
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[1] SEVENTH SUPPLEMENT TO
PETITION FOR RECONSIDERATION OF
“ENDANGERMENT AND CAUSE OR
CONTRIBUTE FINDINGS FOR
GREENHOUSE GASES UNDER
SECTION 202(a) OF THE CLEAN AIR ACT”

Pursuant to Section 307(d) of the Clean Air Act, 42
U.S.C. § 7607(d) and 5 U.S.C. § 553(e), the Concerned
Household Electricity Consumers Council (“CHECC?”),
consisting of Joseph D’Aleo, Clement Dwyer, Jr., Rus-
sell C. Slanover, Scott M. Univer, James P. Wallace III,
Robin D. Weaver and Douglas S. Springer, hereby sub-
mit this seventh supplement to their January 20, 2017
Petition (“Petition”) to the U.S. Environmental Protec-
tion Agency (“EPA” or “the Agency”) to convene a pro-
ceeding for reconsideration of the “Endangerment and
Cause or Contribute Findings for Greenhouse Gases
Under Section 202(a) of the Clean Air Act” published
by the Agency on December 15, 2009 (74 F.R. 66496,
Dec. 15, 2009) (original EPA Docket No. Docket EPA-
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HQ-OAR-2009-171) (“the Endangerment Finding”), by
submitting the following:

On January 19, 2021, then-EPA Administrator Andrew
Wheeler denied the CHECC Petition.

Thereafter, on March 23, 2021, current EPA Adminis-
trator Michael S. Regan sent counsel for CHECC a let-
ter “withdrawing the denial of your petitions as this
response does not provide an adequate justification for
the denial. The EPA therefore intends to reassess the
petitions and to issue a new decision in due course.”

Since the Petition remains under consideration by the
Agency, CHECC submits this seventh supplement to
its Petition.

INTRODUCTION AND
SUMMARY OF ARGUMENT

There have been many recent assertions concerning
fraud in peer-reviewed and published work in sci-
ence—including climate. (See e.g.., GWPF Observatory,
7 May 2021). All work cited here is peer-reviewed, pub-
lished and purposely set up so as to be easily reproduc-
ible. No rebuttals have been received by the lead
authors on any of the work cited.

Here we summarize the arguments presented below.
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[2] Section A: The Social Cost of CO; (SC-CO,) is
Negative; CO:; is a Beneficial Gas.

1.

Global Average Surface Temperature (GAST)
data is a total fabrication.

Proof of GAST data fabrication invalidates
each of the Three Lines of Evidence in the
2009 GHG Endangerment Finding.

Climate models are fundamentally flawed
and cannot be used for attribution of global
warming to rising atmospheric CO/GHG con-
centration levels.

Climate models are fundamentally flawed
since the Equilibrium Climate Sensitivity of
COq is actually zero; thus, the current SCC
estimation/modeling systems, always involv-
ing such climate models linked to economic
models, are also fundamentally flawed.

Finally, each of the Alarmist Claims when
postulated as a separate falsifiable hypothesis
should also be rejected.

That SC-COs is less than 0 cannot be rejected.
Thus, CO: is a Beneficial Gas

Section B: The Social Cost of Each Trace GHG
Other than CO: is also Negative; therefore each
Trace GHG is a Beneficial Gas

1.

The Equilibrium Climate Sensitivity (ECS) of
each of the other GHGs currently subject to

future emissions reduction regulation, e.g.,
Methane, N:O, CFCs and HFCs has been
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calculated incorrectly for years and is actually
Zero.

2. Therefore, the social cost of each trace GHG
other than CO; is also negative; therefore,
each is also a beneficial gas.

[3] ARGUMENT

A. THE SociAL Cost oF CO; (SC-CO:;) 1s NEG-
ATIVE; CO; 1s A BENEFICIAL GAS

Social Cost of Greenhouse Gases calculations (e.g., SC-
COg) are used in the policy making process to estimate
the value to society of marginal reductions in green-
house gas emissions, or conversely, the social costs of
increasing such emissions. The current regulatory pro-
cess assumes as a validated claim that SC-CO. is
greater than 0, where the only open issue now is how
much bigger than zero.

This claim is invalidated if the hypothesis that SC-CO,
is less than 0 cannot be rejected; that is, that CO; is not
a pollutant but rather is a beneficial gas. Following is
a proof that such is the case.

1. GLOBAL AVERAGE SURFACE TEMPERA-
TURE (GAST) DATA IS A TOTAL FABRICA-
TION.

A peer-reviewed Climate Science Research Report en-
titled On the Validity of NOAA, NASA and Hadley
CRU Global Average Surface Temperature Data & The
Validity of EPA’s CO:; Endangerment Finding,
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Abridged Research Report was published in June 2017.
This research was done pro bono.

The objective of this research was to test the hypothe-
sis that these Global Average Surface Temperature
(GAST) data sets are sufficiently credible estimates of
global average surface temperatures such that they
can be relied upon for climate modeling and policy
analysis purposes. The relevance of this research is
that proof of the validity of EPA’s 2009 CO; Endanger-
ment Finding requires GAST data to be a valid repre-
sentation of reality.

In this research report, past changes to the previously
reported historical data are quantified. It was found
that each new version of GAST data has nearly always
exhibited a steeper warming linear trend over its more
than 100 year plus history. And, it was nearly always
accomplished by each [4] reporting entity systemati-
cally removing the previously existing cyclical temper-
ature pattern.

This was true for all three entities providing GAST
data measurement, NOAA, NASA and Hadley CRU. As
a result, this research sought to validate the current
estimates of GAST using the best available relevant
data.

The conclusive findings were that the three GAST data
sets are not a valid representation of reality. In fact,
the magnitude of their historical data adjustments
which removed their cyclical temperature patterns are
totally inconsistent with published and credible U.S.
and other temperature data.
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Thus, despite current claims of record setting warm-
ing, it is impossible to conclude from the NOAA, NASA
and Hadley CRU GAST data sets that recent years
have been the warmest ever.

Finally, since GAST data set validity is a necessary
condition for EPA’s CO; Endangerment Finding, it too
is invalidated by these research findings. This means
that EPA’s 2009 claim that CO; is a pollutant has been
decisively invalidated by this research. (See the June
2017 GAST Research Report: https://thsresearch.files.
wordpress.com/2017/05/ef-gastdata-research-report-
062817.pdf and https://thsresearch.files.wordpress.com/

2017/07/ef-gast-datasecondsupplementtopetitionfinal.pdf’)

While this research report provided ample evidence
that the current officially reported GAST data are
simply not credible, there is a far simpler proof of that
fact that can be understood more quickly and easily.
Over the period 1900-2000, there is virtually no credi-
ble surface temperature data available for at least 40%
of the surface of the Earth. This follows from the fact
that the Southern Hemisphere’s surface is over 80%
ocean (.50* .80 = .40), and essentially no credible tem-
perature data were captured monthly for these vast
oceans over this time period.

Hence, it never made any sense to even attempt to
compute a GAST data set including this time period
unless the purpose was to construct a temperature
data set that could be made to have virtually any pat-
tern over that time period that the institutions in-
volved desired to portray as reality. In truth, with
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literally no credible temperature data available for
well over 40% [5] of the Earth’s surface, these institu-
tions were only limited by what was credible to the out-
side world.

Thus far, not knowing these facts, most relevant par-
ties, e.g., regulators, environmentalists, and govern-
ment officials, have been far too accepting of the GAST
record as a valid global temperature database. Infor-
mation on these temperature data limitations, along
with citations to back it up, was published as an Ad-
dendum. (See: https://thsresearch.files.wordpress.com/
2019/05/ef-addendum-to-the-gastresearch-report-012919-

final-1. pdf)

It should be noted here that scientists in other key
countries have begun to seriously question the validity
of the GAST data. While many people, including most
climate researchers, believe it is a confirmed fact that
global surface mean temperatures have been rising
and setting records since Industrial Revolution, a Jap-
anese scientist in 2019 stated that it is “not backed
by demonstrable data,” further stating that the data
foundation underpinning global warming science is
“untrustworthy.” (See: https:/thsresearch.wordpress.com/

2019/06/21/mit-doctorate-climate-scientist-slams-gw-

claims-based-on-untrustworthy-falsified-datano-scientific-
value/)

Based on these facts, GAST data is a total fabrication.
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2. PROOF OF GAST DATA FABRICATION IN-
VALIDATES EACH OF THE THREE LINES OF
EVIDENCE IN 2009 GHG ENDANGERMENT
FINDING.

EPA’s Endangerment Finding appears at 74 C.F.R.,
page 66,495, et seq. At page 66,518 EPA sets forth the
three “lines of evidence” upon which the Agency says it
has attributed “observed climate change” to “anthropo-
genic activities,” thus providing the basis for the find-
ing that human GHG emissions endanger human
health and welfare. More information about the nature
of each of the three “lines of evidence” can be gleaned
from EPA’s further elaboration in the Endangerment
Finding itself and the associated Technical Support
Document.

[6] The first line of evidence, according to EPA, arises
from our basic physical understanding of the effects of
changing concentrations of greenhouse gases, natural
factors, and other human impacts on the climate sys-
tem. Intrinsic to the “basic physical understanding” in
the first “line of evidence” is the “greenhouse gas fin-
gerprint” or “Tropical Hot Spot” theory, which is that
in the tropics, the upper troposphere is warming faster
than the lower troposphere and the lower is warming
faster than the surface, all due to rising atmospheric
greenhouse gas concentrations blocking heat transfer
into outer space. By this mechanism, increasing green-
house gas concentration is assumed to increase global
surface temperatures.
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The second line of evidence arises from direct and in-
direct historical estimates of past temperatures show-
ing that the changes in global surface temperature
over the last several decades are unusual. More specif-
ically, the second “line of evidence” refers to EPA’s
claim that Global Average Surface Temperatures have
been rising in a dangerous fashion over the last fifty
years.

The third line of evidence arises from the use of com-
puter-based climate models to simulate the likely pat-
terns of response of the climate system to different
forcing mechanisms (both natural and anthropogenic).
Hence, the third “line of evidence” consists of EPA’s
reliance on climate models (not actually “evidence”)
where greenhouse gases are a key determinant of
global warming. EPA uses climate models for two pur-
poses: to “attribute” warming to human-caused GHG
emissions, and to set regulatory policy for such emis-
sions based on their modeled impact on global temper-
atures. See https://thsresearch.files.wordpress.com/
2017/04/ef-epapetitionforreconsiderationof-ef-final-1.
pdf, pages 8-9.

The assumption that Global Average Surface Temper-
ature Data is a valid representation of reality is critical
to all three lines of evidence in EPA’s GHG/CO; En-
dangerment Finding. This may be easily seen by re-
viewing in this context each line of evidence as defined
above. Stated simply, first, the Tropical Hot Spot (THS)
is claimed to be a fingerprint or signature of atmos-
pheric and Global Average Surface Temperatures
(GAST) warming [7] caused by increasing GHG/CO.
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concentrations.! If the GAST is invalid, no such proof
is possible.

Second, higher atmospheric CO; and other GHG con-
centrations are claimed to have been the primary
cause of the claimed record setting GAST over the past
50 years or so — when viewed in a past 120+ year con-
text. Validation of this second Line of Evidence obvi-
ously also requires valid GAST data.

Third, climate models are claimed by EPA to be valid
for policy analysis purposes, that is, their predictions
of the impact of rising CO; concentration levels on fu-
ture GAST levels are claimed to be credible. Thus,
GAST is the critical (dependent) variable in all the cli-
mate models that EPA has relied upon. These climate
models are also critical to the Social Cost of Carbon
(SCC) estimates used to justify a multitude of regula-
tions across U.S. Government agencies. But all cli-
mate models which are tuned to fit fabricated
GAST data have clearly been invalidated.

Note that these are the climate models and the asso-
ciated 2009 GHG Endangerment Finding that EPA
relied upon in its policy analysis supporting, for ex-
ample, its Clean Power Plan - which actually required
a new Stationary Source Endangerment Finding.

1 See http:/[icecap.us/images/uploads/ImportanceoftheHotSpot
093016.pdf
See also U.S. Climate Change Science Program, Synthesis and
Assessment Product 1.1, Temperature Trends in the Lower At-
mosphere - Understanding and Reconciling Differences, Chapter
1, p. 18-19, https://www.gfdl.noaa.gov/bibliography/related
files/vr0603.pdf
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Invalidation of the 2009 Endangerment Finding
invalidates all subsequent EPA Findings in that
they all rely on the validity of the 2009 Finding.

(See CHECC CPP ANPRM Replacement Comment FI-
NAL to EPA 022618, page 6)

To summarize, first, surface temperature records are
one of EPA’s three lines of evidence upon which it re-
lies to attribute observed warming to human GHG
emissions. Second, valid and reliable temperature rec-
ords of long duration are a logical prerequisite to form-
ing the “basic physical understanding” of climate, and
third, to developing and validating climate models.
(See, e.g., U.S. Climate Change Science Program, Syn-
thesis and Assessment Product 1.3,§ 1.3.2,p.9;§ 3.1.2,
pp. 53-54 describing logical [8] dependence of the phys-
ical understanding of climate, modeling and attribu-
tion on accurate temperature records.) It is therefore
inescapable that if the GAST products from NOAA,
NASA and Hadley CRU are invalid, then both the
“basic physical understanding” of climate and the cli-
mate models themselves will also be invalid. (See
https://thsresearch.files.wordpress.com/2017/07/ef-gast-

datasecondsupplementtopetitionfinal.pdf, page 2)
Clearly, if GAST data is not valid, neither is the

2009 GHG Endangerment Finding nor any sub-
sequent GHG Findings.
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3. THE CLIMATE MODELS ARE FUNDAMEN-
TALLY FLAWED AND CANNOT BE USED FOR
ATTRIBUTION OF GLOBAL WARMING TO
RISING ATMOSPHERIC CO2/GHG CONCEN-
TRATION LEVELS.

Argument 2 above alone invalidates all climate
models that are tuned to explain the (now proven to
be) fabricated GAST data — which is essentially all
models cited by IPCC. EPA’s climate model attribution
claim is that analysts cannot tune/fit their climate
models to GAST data without adding CO; as an ex-
planatory variable. But this is not a valid mathemati-
cal proof — even if the GAST data were a perfect
reflection of reality. (See https:/thsresearch.files.
wordpress.com/2017/05/ef-checc-suppl-pfr-of-ef050817-
final.pdf, pages 3-7)

To prove that changes in atmospheric CO; concentra-
tion levels have had a statistically significant positive
impact on the Earth’s atmospheric or surface temper-
atures, the proper mathematical methods must be
utilized by the analysts. Using such tools, new climate
research findings were published in April 2017 enti-
tled: On the Existence of a “Tropical Hot Spot” & The
Validity of EPA’s CO., Endangerment Finding
Abridged Research Report, Second EKEdition. (See
https://thsresearch.files.wordpress.com/2017/04/ef-da-
taresearch-report-second-editionfinal041717-1.pdf.
Pages 7-12 discuss proper structural analysis methods
in the climate context.)
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This peer-reviewed Climate Science Research Report
has proven that it is all but certain that EPA’s basic
claim that CO; is a pollutant is totally false. All re-
search was done pro bono.

[9] Using proper mathematical methods, this research
failed to find that the steadily rising atmospheric CO.
concentrations have had a statistically significant im-
pact on any of the 14 temperature data sets that were
analyzed. It should be noted here that every effort was
made to minimize complaints that this analysis was
performed on so-called “cherry picked temperature
time series.”

To avoid even the appearance of such activity, the au-
thors divided up responsibilities, where Dr. John
Christy of UAH was tasked to provide a tropical tem-
perature data set that he felt was most appropriate
and credible for testing the THS hypothesis. The struc-
tural analysis was done by Jim Wallace & Associates,
LLC, and when completed, cross-checked by others
with the required structural analysis skills. Moreover,
the authors have made it quite simple for other ana-
lysts to cross check this work in that the report con-
tains the summary output from literally all the quoted
structural analysis results and all of the data used in
the analysis can be obtained by reaching out to the au-
thors.

The tropospheric and surface temperature data meas-
urements that were analyzed were taken by many dif-
ferent entities using balloons, satellites, buoys and
various land-based techniques. Needless to say, if,
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regardless of data source, the analysis results are the
same, the analysis findings should be considered highly
credible. These research findings rigorously confirmed
the results of two previous papers. (See https:/thsresearch.
files.wordpress.com/2020/01/kiss paper 08 07 10 final
iptf rev jpfinalfooter.pdf and https:/thsresearch.files.
wordpress.com/2017/04/ef-epa-petitionforreconsideration
of-ef-final-1.pdf)

The Report’s analysis results invalidate EPA’s CO; En-
dangerment Finding, including the climate models
that EPA has claimed can be relied upon for policy
analysis purposes. These results amply demonstrate
that CO; is not a required explanatory variable. In-
stead, these research results clearly demonstrate that
once the solar, volcanic and oceanic activity, that is,
natural factor impacts on temperature data are ac-
counted for, there is no “record setting” warming to be
concerned about. In fact, there is no Natural Fac-
tor-Adjusted Warming at all.

[10] There is one more important point to make as to
why climate models are such a dismal failure in fit
and forecasting. Embedded in every climate model is
the Tropical Hot Spot theory which requires rising at-
mospheric CO; concentration to impact tropical at-
mospheric and surface temperatures in a specific,
statistically significant fashion. The results from this
research (see pages 46-48) are as follows:

Adjusting for just the Natural Factor impacts,
NOT ONE of the Nine (9) Tropical temperature
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time series analyzed above were consistent with
the EPA’s THS Hypothesis.

That is, adjusting for just the Natural Factor Im-
pacts over their entire history; all nine time series
of tropical temperature data analyzed above have
non-statistically significant trend slopes — which
invalidates the THS theory. Moreover, CO; did not
even come close to having a statistically signifi-
cant impact on a single one of these temperature
data sets. The generic model worked extremely
well in all 9 cases from an econometric structural
analysis standpoint. It delivered a highly credible
set of consistent research results that invalidate
the THS theory, and with it what EPA claims to be
the basic physical understanding of climate.

Note that this THS Invalidation process was carried
out totally independent of the GAST data fabrication
issue.

The authors of this report claim that there is no pub-
lished, peer-reviewed, statistically valid proof that
past increases in atmospheric CO; concentrations
have caused the officially reported rising, even claimed
record setting temperatures. And, EPA’s climate mod-
els fail to meet this Attribution Modeling/Structural
Analysis test.

More recently, in May 2018, a peer-reviewed “Comment
on ‘Examination of space-based bulk atmospheric tem-
peratures used in climate research’ by Christy et al.,”
Research Report, Third Edition was published and also
submitted to EPA. This report is available at EF DATA

Comment on Christy et al Paper Final 042818V4 and
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the EPA submission at https://thsresearch.files.
wordpress.com/2021/05/ef-6th-supplement-to-checc-
petition-for-reconsidertion-of-2009-endangerment-finding.
pdf.

[11] This research was carried out using as its temper-
ature data the UAH TLT 6.0 atmospheric temperature
data gathered via satellite. UAH data has been clearly
shown to be the very best data available.? This re-
search involved the use of the mathematical methods
specifically designed for structural analysis of time
series data. The results validated that increasing
atmospheric CO; concentrations did not have a statis-
tically significant impact on the UAH TLT 6.0 temper-
ature data set over the period 1979 to 2016.

In fact, this Research Report demonstrated that there
was a “Pause” in the UAH TLT temperature trend in-
creases over the 1995 to 2016 period. This is a time
period over which atmospheric CO; concentrations in-
creased by over 12.0%. However, once again, the entire
temperature data pattern was explained very well by
the natural factors of solar, volcanic and oceanic activ-

ity.
Furthermore, based on a well-known solar activity fore-
cast (Abdussamatov 2015%) and specific assumptions

2 See: https://www.tandfonline.com/doi/full/10.1080/01431161.
2018.1444293

3 See: http://www.doiserbia.nb.rs/(X(1)A(0911W9DmO0gEk

AAAANjcxNWQ2NGEtM2ExNy00MTkwLWISYTgtYTQ1N2QzM

zI1NzgxAg7CGrxyf6 S075rvyOgkboWe-c1))/img/doi/0354-9836/
2015/0354-98361500018A.pdf, page S282
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on the other natural explanatory variables (i.e., vol-
canic and oceanic activity), this research also provides
a long-term forecast, which so far is tracking well, that
UAH TLT temperatures are very likely to exhibit a de-
clining trend from 2016 through 2026 at the least.

Importantly, the Research Report also points out that,
even if the UAH temperature data had happened to
have had a statistically significant downward sloping
linear trend, it would not have guaranteed that CO,
had not had a statistically significant positive impact
on temperature. It simply would have required the use
of the proper mathematical tools to obtain the statisti-
cal results to have proved it. This mathematical fact is
why all of the focus on the magnitude of the slope of
linear temperature trends by most climate scientists
makes no sense to analysts experienced in mathemat-
ically proper structural analysis methods.

This report also states that in conclusion, 1) no scien-
tists have yet devised an empirically validated theory
proving that higher atmospheric CO; levels [12] have
led to higher global temperatures, and 2) if the causal
link between higher atmospheric CO; concentrations
and higher temperatures is broken, then EPA’s asser-
tions that higher CO; concentrations also cause sea-
level increases and more frequent and severe storms,
floods, and droughts and other deleterious effects on
human health and welfare are also disproved. Such
causality assertions by EPA require a validated theory
that higher atmospheric CO; concentrations cause in-
creases in temperatures.
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The merits of the structural analysis methods used in
this Research Report and its predecessors versus those
used to develop the climate models relied upon in
EPA’s CO; Endangerment Finding become more obvi-
ous every day, the explanation for which has been fur-
ther discussed in highly relevant Congressional
Testimony, quoted* below:

The advantage of the simple statistical treat-
ment [used herein] is that the complicated
processes such as clouds, ocean-atmosphere
interaction, aerosols, etc., are implicitly incor-
porated by the statistical relationships discov-
ered from the actual data. Climate models
attempt to calculate these highly non-linear
processes from imperfect parameterizations
(estimates) whereas the statistical model di-
rectly accounts for them since the bulk atmos-
pheric temperature is the response-variable
these processes impact. It is true that the
statistical model does not know what each
sub-process is or how each might interact
with other processes. But it also must be made
clear: it is an understatement to say that no
IPCC climate model accurately incorporates
all of the nonlinear processes that affect the
system. I simply point out that because the
model is constrained by the ultimate response
variable (bulk temperature), these highly
complex processes are included.

4 U.S. House Committee on Science, Space & Technology, 29
Mar 2017, Testimony of John R. Christy, pages 10-11, Professor
of Atmospheric Science, Alabama State Climatologist, University
of Alabama in Huntsville
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The fact that this statistical model explains
[as much as] 75-90 percent of the real annual
temperature variability, depending on da-
taset, using these influences (ENSO, volca-
noes, solar) is an indication the statistical
model is useful. . .. This result promotes the
conclusion that this approach achieves
greater scientific (and policy) [13] utility than
results from elaborate climate models which
on average fail to reproduce the real world’s

global average bulk temperature trend since
1979.

The enormous advantages of the mathematically
proper structural analysis methodology used in this re-
search and its predecessors over the methodology used
in developing the climate models relied upon in EPA’s
CO:; Endangerment Findings become more obvious
every day.

Clearly, the climate models are fundamentally flawed
and cannot be used for attribution of global warming
to rising atmospheric CO/GHG concentration levels.
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4. CLIMATE MODELS ARE FUNDAMENTALLY
FLAWED SINCE THE EQUILIBRIUM CLI-
MATE SENSITIVITY OF CQO: IS ACTUALLY
ZERO. THEREFORE, THE SCC ESTIMATION/
MODELING SYSTEMS, WHICH ALWAYS LINK
SUCH CLIMATE MODELS TO ECONOMIC
MODELS, ARE ALSO FUNDAMENTALLY
FLAWED.

The TSD (Technical Support Document: Social Cost of
Carbon for Regulatory Impact Analysis Under Execu-
tive Order 12866, Interagency Working Group on So-
cial Cost of Carbon, United States Government,
February 2010), at page 4, gives information on the key
assumptions from which the SCC estimates have been
derived.

From this document, it is clear that the SCC values
that have been derived from this process were criti-
cally dependent on a key parameter, the so-called Equi-
librium Climate Sensitivity (ECS). For this parameter
to be nonzero requires a proof that rising atmospheric
CO; concentration have had a statistically significant
impact on global temperatures. (See https:/archive.

ipcc.ch/publications and data/ar4/wgl/en/ch8s8-6-2.html)

However, from Arguments 1-3 above, no scientists have
yet devised an empirically validated theory proving
that rising atmospheric CO; levels have had a statisti-
cally significant impact on global temperatures.
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[14] Hence, for CO;, the Best Estimate of Equilibrium
Climate Sensitivity (ECS) is zero.5 Of course, this will
mean that all SCC estimation/modeling systems would
have to forecast no economic impact from continued in-
creases in atmospheric CO; concentrations. Thus, cur-
rent SCC estimation/modeling systems, relying on
flawed climate models linked to economic models, are
themselves all fundamentally flawed.

Moreover, as stated in Argument 3, if the causal link
between higher atmospheric CO; concentrations and
higher temperatures is broken, then EPA’s economic
impact-related alarmist claims that higher atmos-
pheric CO: concentrations also cause sea-level in-
creases and more frequent and severe storms, floods,
and droughts, etc. are all also disproved. Such causal-
ity assertions by EPA require a validated theory that
higher atmospheric CO:; concentrations cause in-
creases in temperatures.

5. WHEN POSTULATED AS SEPARATE FALSIFI-
ABLE HYPOTHESES, EACH OF THE ALARMIST
CLAIMS IS REJECTED.

If the causal link between higher atmospheric CO; con-
centrations and higher global average surface temper-
ature (“GAST”) is broken by invalidating each of EPA’s

5 This statement is based on the fact that all of the structural
analysis findings cited above found the impact of rising atmos-
pheric CO; concentration on temperature to be not statistically
significant; that is, either quite small positive or quite small neg-
ative. Thus, for policy analysis purposes, the appropriate current
estimate is zero.
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three lines of evidence, then EPA’s assertions that
higher CO; concentrations also cause loss of Arctic ice,®
sea-level [15] increases’ and more frequent severe
temperatures,® storms,® floods,'® and droughts!! are
also necessarily disproved. (See https://thsresearch.
files.wordpress.com/2018/03/ef-cpp-fifth-supplement-
to-petition-for-recon-final0d0a-020518-3.pdf)

EPA’s faulty chain of reasoning is depicted in the Figure
below.

6 Technical Support Document for Endangerment and Cause
or Contribute Findings for Greenhouse Gases Under Section
202(a) of the Clean Air Act (“TSD”), pp. ES-4 (“Sea ice extent is
projected to shrink in the Arctic under all IPCC emissions scenar-
i0s”) See also id. at pp. 52; 73

" Id. at p. ES-4 (“By the end of the century, global average
sea level is projected by IPCC to rise between 7.1 and 23 inches.”);
See also id. at 52,73.

8 Id. at pp. ES-4 (“It is very likely that heat waves will be-
come more intense, more frequent, and longer lasting in a future
warm climate, whereas cold episodes are projected to decrease
significantly.”); See also id. at pp. 44-45; 73-74.

9 Id. at ES-4 (“It is likely that hurricanes will become more
intense”).

10 Id. at ES-4 (“Intensity of precipitation events is projected
to increase in the United States and other regions of the world.
More intense precipitation is expected to increase the risk of flood-
ing.”)

" Id. at p. ES-6 (Reduced snowpack, earlier spring snow-
melt, and increased likelihood of seasonal summer droughts are
projected in the Northeast, Northwest, and Alaska. More severe,
sustained droughts and water scarcity are projected in the South-
east, Great Plains, and Southwest.”); 45-46; 73-74.
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Such causality assertions require a validated theory
that higher atmospheric CO. concentrations cause
increases in GAST and in turn cause these other phe-
nomena. Lacking such a validated theory, EPA’s con-
clusions cannot stand. In science, credible empirical
data always trump [16] proposed theories, even if
those theories are claimed to (or actually do) represent
the current consensus.

Thus, to be absolutely sure such alarmist claims are
not true for some other reason, the scientific method
must be applied to test each separate alarmist claim
by specifying it as a falsifiable hypothesis and testing
each claim using the most credible, relevant empirical
data. This process has yet to yield a non-falsified claim.
The alarmist claim rebuttal analysis results of this
ongoing process are shown below.

Climate Alarmist Claim Fact Checks - May 21, 2021.

Below are a series of fact checks of the 13 most common
climate claims such as those made in the recently re-
leased Fourth National Climate Assessment Report.
The authors of these reviews are all recognized experts
in the relevant fields. For each claim, a summary of the
relevant rebuttal is provided below along with a link
to the full text of the rebuttal, which includes the
names and the credentials of the authors of each re-
buttal, all of which is incorporated herein by reference.

Claims the globe has experienced the warmest ever
month or year are totally unsupported by any credible
analysis of raw global surface temperature data and
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its availability. Moreover, the invalidation of Global
Average Surface Temperature Data by itself invali-
dates the EPA 2009 GHG/CO; Endangerment Finding
as well as the subsequent EPA Findings’ claimed link
between rising atmospheric CO: concentrations and
the other climate alarmist claims — which are also in-
dependently invalidated below by relevant empirical
data. Thus, all such climate alarmist claims are in re-
ality just politically driven fictions.

Heat Waves - have been decreasing since the 1930s in
the U.S. and globally.

Hurricanes - the decade just ended as the second qui-
etest for landfalling hurricanes and landfalling major
hurricanes in the U.S since the 1850s. 2020 saw a rec-
ord 30 named storms and many Gulf impacts like the
quiet solar periods in the late 1800s and this century,
but the ACE index ranked 13th highest. See 2020 Up-
date showing similarities to late 1800s here and global
contrasts here.

[17] Tornadoes - the number of strong tornadoes has
declined over the last half century. More active months
occur when unseasonable cold spring patterns are pre-
sent.

Droughts and Floods - there have been no statistically
significant trends.

Wildfires - decreasing since the very active 1800s. The
increase in damage in recent years is due to population
growth in vulnerable areas and poor forest manage-
ment. See Australia Wildfire story here. See this
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analysis that shows how public lands are ablaze but
private lands are not because they are properly man-
aged here.

Snowfall - has been increasing in the fall and winter in
the Northern Hemisphere and North America with
many records being set.

Sea level - the rate of global sea level rise on average
has fallen by 40% the last century. Where today, the
rate is increasing - local factors such as land subsid-
ence are to blame. See how sea level trends are being
adjusted here.

Arctic, Antarctic and Greenland Ice - the polar ice var-
ies with multidecadal cycles in ocean temperatures.
Current levels are comparable to or above historical
low levels. Arctic ice returned to higher levels with a
very cold winter in 2019/20. Ice was highest level since
2013. See update here on the AMO, PDO ocean cycles,
the Solar and Arctic temperatures.

Ocean Acidification- when life is considered, ocean
acidification (really slightly reduced alkalinity) is a
non-problem, or even a benefit.

Carbon Pollution as a health hazard - carbon dioxide
(CO2) is an odorless invisible trace gas that is plant
food and it is essential to life on the planet. CO; is not
a pollutant. The EPA reports between 1970 and 2019,
the combined emissions of the six common real pollu-
tants (PM2.5 and PM 10, SO, NOx, VOCs, CO and Pb)

dropped by 77 percent.
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Climate change is endangering food supply - the vital-
ity of global vegetation in both managed and unman-
aged ecosystems is better off now than it was a
hundred years ago, 50 years ago, or even a mere two-
to-three decades ago thanks in part to CO..

There is a 97% consensus that climate change is man-
made - a 97% consensus is a convenient fiction meant
to bypass the scientific method [18] and sway public
opinion and drive societal changes and policies that
support political agendas.

6. One cannot reject That SC-CO: is less
than 0. Therefore, CO: is a Beneficial
Gas

This conclusion must be reached because based on
Arguments 1-5 above, there has been no validation of
the claims that rising atmospheric CO; levels have
imposed any costs whatsoever on human health and
welfare through any known mechanism and certainly
not by causing record setting Global Average Surface
Temperatures. In fact, independent of that now dis-
proven mechanism, nothing truly unusual has been
going in the Earth’s Climate System over the last 100
plus years. The Alarmist’s Claims have all been falsi-

fied.

So, there are no supposed higher temperature-driven
costs, but the benefits of rising atmospheric CO; levels
on plant growth and the reduced costs of feeding the
Earth’s growing population are clearly enormous. The
vitality of global vegetation in both managed and
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unmanaged ecosystems is better off now than it was a
hundred years ago, 50 years ago, or even a mere two-
to-three decades ago thanks in part to rising CO
levels. For proof see the “Food Supply” Claim in Argu-
ment 5 above.

Thus, CO; is a Beneficial Gas having a negative SC-
CO:..

[19] B. THE SocIiAL Cost OF EACH TRACE GHG
OTHER THAN CO: 1S ALSO NEGATIVE; THERE-
FORE, EACH TRACE GHG 1S A BENEFICIAL GAS.

1. THE EQUILIBRIUM CLIMATE SENSITIVITY
OF EACH OF THE OTHER GHGS CUR-
RENTLY SUBJECT TO FUTURE EMISSIONS
REDUCTION REGULATION, E.G., METHANE,
N:0, CFCs AND HFCs, HAS BEEN CALCU-
LATED INCORRECTLY FOR YEARS AND IS
ACTUALLY ZERO.

While it is beyond the scope of this analysis to go into
detail here, a major error in climate modeling to date
has been that the climate impact of the most important
GHG by far, water, has been modeled almost as an
afterthought. This has been true even though, on a
molecular level, all GHGs from the standpoint of their
backradiation potential are very much alike.

Considering how molecules stretch, bend and rotate,
all the polyatomic atmospheric molecules behave in
roughly the same way. The probability of a molecule
absorbing a photon is characterized by its cross-section,
and all the cross-section values lie within about one
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order of magnitude of each other. That factor is rele-
vant when making a molecule-to-molecule comparison

of GHGs.

However, the amount of each of these GHGs in the
atmosphere varies enormously. Water can be esti-
mated at about 15,000 ppm. Among the trace gases,
COs; is currently about 418 ppm; CH, is around 1.7
ppm; and N:O is below 0.1 ppm. The assorted CFCs
and HFCs (Freons) are even much less populous.

The absorption bands of both CHs and N;O are located
around 7.6 microns (1350 cm™), where there is very lit-
tle energy being emitted by the surface of the earth.
More important, both their bands are completely over-
lapped by the wide absorption band of H,O. What this
means in practice is that any photon that CH4 or N,O
might be eligible to catch on its way out into space has
already been captured by H2O. From an infrared radi-
ation point of view, those two gases are just a very tiny
blip within the water spectrum.

[20] Calculations of infrared radiation out from the up-
per atmosphere by each gas have been carried out by
Van Wijngaarten and Happer, and then compared
with actual observations from satellites in space.!? The
agreement — across the entire infrared — is stunning.
On graphs of the data, lines drawn using green or red
ink allow close scrutiny to reveal the extremely tiny
contribution of N,O and CH: to impeding infrared

12 See Methane and Climate, By W. A. van Wijngaarden and
W. Happer, CO2 Coalition, 2020 http:/co2coalition.org/wp-content/
uploads/2019/11/MethaneClimate WijnGaardenHapper.pdf
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radiation heading into space. Id., fig. 4 This means
those gases make only a tiny contribution to backradi-
ation to warm the planet. (See also https://thsresearch.

files.wordpress.com/2019/05/ef-icecap-methane-realstory-
r5.pdf)

Additional calculations by van Wijngaarten and Happer
with the amounts of each gas in the atmosphere varied
show the importance of such changes. Id., and fig. 5.
Impacts of variations in CH4 or N2O are both of no
consequence. Only changes in CO; concentration levels
from its current level of around 400 ppm show any
perceptible impacts: completely eliminating CO.
causes an obvious change implying cooling; while cut-
ting CO; in half from current levels has only a very
slight effect; and the impact of doubling CO; from cur-
rent levels is likewise difficult to detect. These facts are
entirely consistent with the many structural analyses
cited above (see Section 2, Argument 3) finding that the
modern increases in CO; have not had a statistically
significant impact on global temperatures - even given
the 27% plus increase in atmospheric CO; concentra-
tion since 1959.

The above facts notwithstanding, a calculation method
devised by the IPCC over a decade ago, but still used
by EPA today, was designed to obtain a number called
the “Global Warming Potential” of other trace GHG
molecules compared to carbon dioxide. The idea was
to compare the impact on temperature, say its Equilib-
rium Climate Sensitivity (ECS), of a marginal change
in gas A to the same amount of ppm change in CO,. The
increase in absorption potential of gas A was in the
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numerator, the change in CO; absorption potential in
the denominator. But since the concentration of CO,
is already well over 400 ppm, there is only a very tiny
change in [21] absorption potential associated with
changing CO; concentration by 1 ppm. As a result, the
number in the denominator is extremely small.

When the number for gas A, say, is divided by a tiny
denominator for CO,, the quotient will be very large.
But that number is called the Global Warming Poten-
tial (GWP) of gas A. It will always be very large,
whether for CH, or N2O or any Freon. And, assuming
its absorption spectra is not already overwhelmed by
H,0, the smaller the amount of gas A in the atmos-
phere, the less saturated its absorption spectra, and
the higher the absorption potential of an increase in
concentration, yielding an even higher GWP. Clearly,
this GWP number is meaningless in this context, and
must never be used to guide any climate policy. For ex-
ample, it implies the Equilibrium Climate Sensitivity
Of CH4 (ECSCH4) = GWPCH4 * ECSCOZ WhiCh, lf ECScoz
were positive, would grossly overstate the impact of
changes in the atmospheric concentrations of these
trace GHGs on the Earth’s surface temperatures. How-
ever, the proper values of GWP for all these other
GHGs are actually irrelevant to the issue at hand.

Since the ECSco: variable in the equation above has
been demonstrated in Section 2, Arguments 1-4 above
to be zero, then by this formula the ECS of all trace
GHGs must also be zero. Moreover, quite independent
of this “proof”, based on the physics discussed in the
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paper cited above, there is no reason to expect other-
wise.

Thus, the ECS of all trace GHGs must also be zero.

2. THE SocIAL CosT oF EAcH TRACE GHG
OTHER THAN CO: 1S ALSO NEGATIVE;
THEREFORE, EACH IS ALSO A BENEFICIAL
GaAs.

The argument here can be made quite simply.
First, it has been shown in Argument 1 that all of these
trace GHGs have ECS = 0. This means that the
changes in the concentrations in any or all of these
trace gases can be expected to not have a measurable
impact on the Earth’s surface temperatures. Thus,
there is no scientifically justifiable expectation of asso-
ciated temperature-related costs to society.

[22] Second, all of these trace gases, to the extent they
end up in the atmosphere, do so because of processes
that clearly provide economic benefits to society or
they would not go on. The uses of all of these gases all
derive from their value in the competitive marketplace
and the benefits from their current use are obvious in
the enormous demand for their related products and
services.

Thus, the social cost of each trace GHG other than CO.
is also negative; therefore, each is also a beneficial gas.
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C. RECOMMENDATIONS BASED ON SCIENCE ARGU-
MENTS.

In short, based on the sum total of the eight validated
arguments above, the currently contemplated SCC es-
timates are not only worthless; they are extremely
dangerous to put forward to current U.S. energy, eco-
nomic and national security-related policymakers as
credible input to their analyses.

As clearly demonstrated by this body of research find-
ings, climate alarmism has no basis in science. This
alarmism is all driven and supported by fabricated
temperature data as well as mathematical climate
modeling and analytical incompetence. Motives of key
scientists and other key players will be left to others to
sort out.

Based on the easily reproducible, peer-reviewed and
published research cited herein, climate science now
finds that there is no mathematically valid proof that
past increases in atmospheric GHG concentrations
have caused the officially reported global warming
over the last 50 years or so. Therefore, there is no proof
of any social costs related to such GHG emissions.

In fact, these GHG emissions are beneficial to society
no matter what processes by which they might occur.
Typically, if the efficiency of the particular process in-
volved can be improved, such GHG emissions will au-
tomatically be reduced through action by a competitive
marketplace. If not, there is no cost to society in any
case.
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Finally, on-going fact checks of the 13 most common
climate alarmist claims have consistently validated
that absolutely nothing unusual is going on with the
Earth’s climate system. In the considerable research
cited, [23] changes in the Earth’s temperature have
been shown to be readily explained by natural factors
involving solar, volcanic and oceanic activity.

These findings strongly suggest that America and its
allies have already made extremely severe climate pol-
icy errors, the negative impacts of which will only grow
exponentially. By taking these erroneous climate and
energy policy actions, America is rapidly destroying its
energy security to the detriment of its economic and
national security but to the great benefit of all three of
its major enemies: China, Russia and Iran. This must
stop immediately and America must now reverse
course quickly — taking the following action:

All efforts by state and federal governments to
subsidize in any way the use of any renewable en-
ergy sources must be immediately terminated.

All current state and federal as well as private
(e.g., financial) sector efforts to inhibit the finding,
production and use of all fossil fuels must be im-
mediately terminated.

All U.S. government action and funding at all lev-
els to take steps to regulate the emissions of all
GHGs must be immediately terminated — since
they are all beneficial gases. Regulation of Criteria
Pollutants under the CAA has been very success-
ful and must be continued.
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America must stay out of the Paris Agreement and
encourage its key allies to get out if they are in it.

This new information on climate science must be
widely publicized via every possible credible chan-
nel targeting today’s relevant audiences, includ-
ing: key federal and state leadership, financial,
fossil fuel and auto sector leadership as well as key
media outlets.

The utter lunacy of America’s Federal Government
leadership continuing to take the unsuspecting Amer-
ican people on this ride over a cliff would certainly
seem to be outrageous behavior on the part of those
who know, or should know, the facts. Many of these key
facts, e.g., the GAST data fabrication, have been pro-
vided to high level officials years ago without result.
For the sake of all Americans, we pray that recipients
of this transmission will behave differently.
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Endangerment Finding. The problem avoided by inter-
pretive gymnastics in Utility Air Regulatory Group v.
EPA, 573 U.S. 302 (2014) should be addressed head-on
under the major questions doctrine.

STANDING

Denial of CHECC’s Petition for Reconsideration of
EPA’s Endangerment Finding and its supplements
(the “Petition”), harms CHECC and its members be-
cause GHG regulation flowing from the Endangerment
Finding increases the costs of fossil fuels and of elec-
tricity that they have to pay.

Each of CHECC’s members is a U.S. citizen and a
member of a household that pays electricity bills.
EPA’s regulations based on the Endangerment Find-
ing drive replacement of fossil-fuel-generated electric-
ity with “renewables,” principally wind turbines and
solar panels. Replacement of fossil fuel sources with
such renewables, that provide power only intermit-
tently, will increase the cost of electricity paid by the
Petitioners. As a result of the Denial of their Petition,
each of the Petitioners will pay higher electricity bills.

Experience proves the point. In 2020 California got
a total of 24.36% of its electricity from wind and solar.
See 2021 Total System Electric Generation, available at
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https://www.energy.ca.govklata-reports/energy-almanac/
californiaelectricity-data/2020-total-system-electric-

generation.!® California’s average electricity rate in
2020 was 18.48 cents per kWh, up from 15.62 cents per
kWh in 2015, when renewables penetration was lower.
The U.S. average is 10.93 cents per kWh. See Electric
Power Monthly, Table 5.6.A. Average Price of Electricity
to Ultimate Customers by End-Use Sector, available
at https:/www.eia.gov/electricity/monthly/epm table .
cfm?t=epmt 5 6 a.!

In Europe, Germany began converting to renewa-
bles in 2010, and by 2015 30% of its electricity was
from wind and solar. See Germany’s renewables elec-
tricity generation grows in 2015, but coal still domi-
nant, (May 24, 2016) available at_http:/www.eia.gov/
todayinenergy/detail.php?id=26372.1> The average Ger-
man household’s electricity rate in 2021 was 32.16
cents per kWh, about ¢riple the average U.S. rate. See
Clean Energy Wire: What German households pay for
power, available at_https://www.cleanenergywire.org/

factsheets/what-germanhouseholds-pay-power.!?

Using batteries to solve intermittency is economi-
cally and practically infeasible given their cost and
limited availability relative to the requirement. There-
fore, equivalent dispatchable fossil-fuel-fired capacity
must be kept in reserve. This necessarily means (1)
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utilities have a much higher capital investment to sup-
ply the same demand, (2) substantial portions of that
capacity will be idle and not producing revenue, and
(3) the increased costs must all be recovered from the
same base of rate payers. Dramatic electricity price in-
creases are therefore an inevitable consequence of in-
creased reliance on wind and solar power.

CHECC’s Petition presents substantial evidence
on the lack of scientific merit of the Endangerment
Finding and of data fraud in the surface temperature
record invaliding all three lines of evidence on which
attribution in the Endangerment Finding is based.
CHECC contends that EPA failed to exercise and doc-
ument reasoned “judgment” as required by the Clean
Air Act in denying its Petition for Reconsideration.
Further, EPA has itself deliberately misrepresented
and excluded scientific information contrary to its pre-
determined position and has misrepresented the sub-
stance of the Petition.

FAIR Energy Foundation (“FEF”) is a 501(c)(3)
non-profit promoting international competitive energy,
free markets, energy abundance, prosperity and hu-
man flourishing.

FEF contends and seeks to educate policy makers
and the public that abundant energy is the core driver
of global prosperity and that free-market energy poli-
cies and energy abundance will produce prosperity,
security and human flourishing around the world,
and that these goals are threatened by unwarranted
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regulation of GHG emissions as a direct result of the
Endangerment Finding.

Denial of FEF’s Petition for Reconsideration harms
FEF because GHG regulation flowing from the En-
dangerment Finding necessarily limits the availability
and exploitation of fossil fuels and thereby jeopardizes
the prosperity, security and human flourishing that it
is FEF’s purpose to promote. Similarly, for the reasons
stated above, GHG regulations increase the cost of
electricity, which also frustrates FEF’s goal of energy
abundance, economic security, national security and
human flourishing.

In view of their missions, CHECC and FEF have le-
gitimate interests in overcoming governmental tam-
pering with and misrepresentation of available scientific
information, and governmental abuse of the processes
for evaluation of scientific information that are man-
dated by the Clean Air Act. See Scientists’ Institute for
Public Information v. Atomic Energy Commission, 481
F.2d 1079, 1086 n.29 (D.C. Cir. 1973) (noting that “Any
other approach to standing in the context of suits to
ensure compliance . . . for long-range Government pro-
grams not yet resulting in injury to discrete economic,
aesthetic, or environmental interests would insulate
administrative action from judicial review, prevent the
public interest from being protected through the judi-
cial process, and frustrate the policies Congress ex-
pressed ..., a result clearly inconsistent with the
Supreme Court’s approach to standing.”).
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Both Petitions also sought a rulemaking proceed-
ing to reconsider the Endangerment Finding under 5
U.S.C. § 553(e) of the Administrative Procedures Act.
The Denial of their Petitions gives them standing un-
der Massachusetts v. EPA, 549 U.S. at 520 (“Congress
has moreover recognized a concomitant procedural
right to challenge the rejection of its rule-making peti-
tion as arbitrary and capricious. § 7607(b)(1).”); PPG
Indus., Inc. v. Costle, 659 F.2d at 1250.

The injuries to both Petitioners are redressable by
reconsidering and repealing the Endangerment Find-
ing and thereby eliminating the legal cause of GHG
regulation and the regulatory impositions that in-
crease the price of electricity by requiring ever greater
reliance on intermittent renewables, increase the cost
of energy by limiting the supply, transportation, refin-
ing and consumption of fossil fuels, and increase the
cost of agricultural inputs, driving up the cost of food
and nearly all goods and services. Meanwhile, the
forced use of renewables has already led to reduced
power grid resilience and reliability which, if not rem-
edied, has dangerous long term national security im-
plications.

ARGUMENT

I. THE DENIAL OF THE PETITIONS FOR RECONSID-
ERATION WAS ARBITRARY AND CAPRICIOUS

This section of the argument is reviewed under the
“extreme deference” standard of review. Coal. for Re-
sponsible Regul., Inc. v. E.PA., 684 F.3d 102, 120 (D.C.
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Cir. 2012), aff’d in part, rev’d in part sub nom. Util. Air
Regul. Grp. v. E.PA.,

& & *






