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OPINION
Reyes, Judge

In this direct appeal from his conviction of second-
degree unintentional murder, appellant Derek Michael
Chauvin, an officer with the Minneapolis Police

* Retired judge of the Minnesota Court of Appeals, serving
by appointment pursuant to Minn. Const. art. VI, § 10.
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Department (MPD) at the time of the offense, argues
that (1) the district court abused its discretion by deny-
ing his motions to change venue, continue the trial, and
sequester the jury due to prejudicial publicity; (2) the
district court abused its discretion by denying his re-
quest for a Schwartz hearing based on alleged juror
misconduct; (3) this court must vacate his third-degree
murder charge; (4) a police officer cannot be convicted
of second-degree unintentional felony murder with
third-degree assault as the underlying offense; (5) the
district court abused its discretion when instructing
the jury; (6) the district court abused its discretion by
allowing the state to present cumulative evidence on
the use of force; (7) the district court abused its discre-
tion by excluding a presentation slide from MPD train-
ing materials submitted as evidence; (8) the district
court abused its discretion by excluding an unavailable
witness’s out-of-court statement; (9) the district court
abused its discretion by denying Chauvin’s new-trial
motion based on alleged prosecutorial misconduct; (10)
the district court failed to ensure that sidebar confer-
ences were transcribed, as required by statute; (11) al-
leged cumulative errors denied Chauvin a fair trial;
and (12) the district court abused its discretion by im-
posing an upward sentencing departure from the pre-
sumptive range under the sentencing guidelines. We
affirm.
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FACTS
Floyd’s Arrest and Death

The facts below are based on evidence presented
at trial, including but not limited to videos from offic-
ers’ body cameras, expert testimony, witness testimony,
and an autopsy report.

On May 25, 2020, at approximately 8:02 p.m., the
Minneapolis 911 dispatch center received a report
about a customer, later identified as George Perry
Floyd, Jr., attempting to use a counterfeit $20 bill at
Cup Foods. The caller also indicated that Floyd ap-
peared to be under the influence of some substance.
MPD Officers Alexander Kueng and Thomas Lane re-
sponded to the scene at 8:08 p.m. and found Floyd sit-
ting in the driver’s seat of a car parked on the street
with two passengers, including M.H. Officer Lane ap-
proached the driver’s side and ordered Floyd to get out
of the car. Floyd appeared nervous. He started crying
and told Lane several times, “Please don’t shoot me.”
Lane assured Floyd that he was not going to shoot him
and again ordered Floyd to get out of the car. Eventu-
ally, Lane pulled Floyd out and, with Kueng’s assis-
tance, handcuffed Floyd’s hands behind his back. The
officers then walked Floyd across the street to their
squad car, checked that he was unarmed, and ordered
him into the car. Floyd resisted, claiming that he was
claustrophobic. Lane offered to roll the windows down
for him, but Floyd remained agitated. A struggle en-
sued. In an effort to place Floyd into the squad car,
Lane attempted to pull Floyd by his legs into the
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backseat from the street side of the car while Kueng
tried pushing him in from the curb side. Floyd became
more nervous, crying and yelling that he could not
breathe. Floyd’s body slid across the backseat, with his
upper body remaining inside the vehicle while his legs
were outside. Lane and Kueng were trying to control
Floyd when Chauvin and Officer Tou Thao arrived to
assist.

At 8:19 p.m., the four officers removed Floyd from
the squad car and forced him into a prone position by
pressing him against the ground with his face and
stomach facing down. Chauvin pressed his left knee
into Floyd’s neck and placed his right knee on Floyd’s
back. Kueng placed his knee around Floyd’s buttocks
area, and Lane restrained Floyd’s feet and legs. Almost
immediately, Floyd stopped resisting and started tell-
ing the officers that he could not breathe, which he re-
peated multiple times. A group of bystanders gathered
around them. As the restraint continued, Floyd’s voice
grew thicker and slower. He tried to push himself up
with his fingers, knuckles, and forehead so that he
could breathe. Approximately four minutes and 45 sec-
onds into the prone restraint, Floyd ceased pleading
and went silent. Floyd became nonresponsive approxi-
mately 53 seconds later.

Among the bystanders was an off-duty firefighter.
Seeing that Floyd was handcuffed, was no longer mov-
ing, and that his face appeared puffy and swollen, the
firefighter identified herself to the officers and offered
to provide medical assistance to Floyd. The officers, in-
cluding Chauvin, refused. The firefighter then alerted
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the officers that if Floyd had no pulse, they needed to
start chest compressions. The officers ignored the ad-
vice, and Chauvin continued to press his knee into
Floyd’s neck with most of his body weight. Concerned
bystanders insisted that the officers check Floyd’s
pulse. Kueng did so. At 8:25 p.m., Kueng told the other
officers that he could not find a pulse. Chauvin re-
sponded, “huh,” but did not remove his knee from
Floyd’s neck. The group around them became increas-
ingly stressed but remained peaceful and followed the
officers’ orders to keep a distance. Some bystanders
asked Chauvin to get off Floyd. However, Chauvin did
not take his knee off Floyd’s neck and release him until
an ambulance arrived and the paramedics rolled the
gurney next to Floyd. At no point did Chauvin give
medical aid to Floyd or allow anyone else to do so.

The period of restraint lasted approximately nine
minutes and 29 seconds in total, from the time that the
officers initially placed Floyd into the prone position
until the time that Chauvin lifted his knee off Floyd’s
neck and released him. Shortly thereafter, Floyd was
pronounced dead at Hennepin County Medical Center.
Dr. Andrew Baker, Chief Hennepin County Medical
Examiner, conducted an autopsy of Floyd’s body and
identified the immediate cause of death as “cardiopul-
monary arrest complicating law enforcement subdual,
restraint, and neck compression.” Dr. Baker explained
at trial that this refers to a sudden loss of heart and
respiratory functions occurring in the process of law
enforcement subduing and restraining Floyd and
Chauvin applying pressure on Floyd’s neck.
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Respondent State of Minnesota charged Chauvin
with second-degree unintentional murder in violation
of Minn. Stat. § 609.19, subd. 2(1) (2018), third-degree
murder in violation of Minn. Stat. § 609.195(a) (2018),
and second-degree manslaughter in violation of Minn.
Stat. § 609.205(1) (2018). Following a jury trial, the
jury found Chauvin guilty on all counts.

Procedural History

Since May 25, 2020, this case has garnered sub-
stantial publicity not only within the state but across
the country. Before trial, Chauvin moved to change
venue from Hennepin County based on pervasive prej-
udicial publicity and public-safety concerns. Chauvin
asserted that “the Twin Cities jury pools have surely
been tainted” because “protests over [] Floyd’s death,
riots and looting were televised internationally, and
near nonstop on local media.” After a hearing on Sep-
tember 11, 2020, the district court issued a preliminary
order denying the motion to change venue.! The dis-
trict court reasoned that “no corner of the [s]tate of
Minnesota has been shielded from pretrial publicity
regarding the death of George Floyd,” and “a change of
venue is unlikely to cure the taint of potentially preju-
dicial pretrial publicity.” Regarding the safety concern,
the district court observed from the hearing at the
Hennepin County Family Justice Center that effective
security measures are difficult to put in place in a

1 At this point in the proceedings, Chauvin’s trial was joined
with that of his three codefendants.
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smaller courthouse with limited entrances and exits. It
therefore ordered that the trial would take place in the
Hennepin County Government Center where floor ac-
cess and movement of both defendants and attorneys
could be tightly controlled. “Moving venue to a smaller
county will not assuage the defendants’ security con-
cerns,” the district court explained, “because the rele-
vant courthouse would certainly be smaller than the
Hennepin County Government Center.” The district
court agreed to “reconsider [the motion] as the case de-
velops if circumstances warrant [it].” By a separate or-
der, it ordered that the jurors’ names and addresses be
kept confidential, the parties to refer to jurors by their
number, jury selection be sequestered, and the jury be
partially sequestered during trial. The district court
also ordered that pretrial hearings would not be broad-
cast but allowed audio and video coverage of the trial.

On December 14, 2020, Chauvin moved for a con-
tinuance of the March 8, 2021 trial date. Chauvin al-
leged that discovery violations by the state had
prejudiced his ability to prepare for trial. The state also
moved to continue the trial to June 7, 2021, based on
health concerns related to the COVID-19 pandemic.
The district court denied both motions to continue
Chauvin’s trial but granted the state’s motion in part
to continue Chauvin’s three codefendants’ trial to Au-
gust 23, 2021.

On March 8, 2021, the first day of trial, the district
court considered the parties’ motions in limine, and
jury selection started the next day. The prospective
jurors had completed jury questionnaires several
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months earlier. See Minn. R. Crim. P. 26.02, subd. 2(2),
(3). The jurors were sequestered during their examina-
tion, with each prospective juror drawn from the panel
for questioning outside the presence of the other poten-
tial jurors and examined first by the district court and
then by each of the parties. See Minn. R. Crim. P. 26.02,
subd. 4(2)(b). Each party had the opportunity to chal-
lenge the potential jurors for cause or exercise a per-
emptory challenge after completing questioning. See
Minn. R. Crim. P. 26.02, subd. 4(3)(d). The district court
increased the number of peremptory challenges for
each party, giving Chauvin 18 and the state ten. See
Minn. R. Crim. P. 26.02, subd. 6 (providing defendant
with five and state with three peremptory challenges
in cases not involving first-degree murder).

On March 12, 2021, during jury voir dire, the City
of Minneapolis announced a $27 million settlement
with the Floyd estate in the related civil wrongful-
death action. On March 15, 2021, Chauvin (1) moved
to change venue, continue the trial, or immediately
fully sequester the jury during trial; (2) requested ad-
ditional peremptory challenges; and (3) asked the dis-
trict court to recall the seven jurors who had already
been seated. The district court denied the motions for
additional peremptory challenges and jury sequestra-
tion but granted his motion to recall the seven seated
jurors for questioning about the settlement and al-
lowed Chauvin to remove for cause any juror who was
unable to be impartial based on the civil settlement.
The district court took the other motions under advise-
ment. Chauvin later made a record to support the
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motions to change venue or continue the trial, asking
the court to presume prejudice to the jury pool based
on elected officials making prejudicial statements and
the civil lawsuit information, or to give him more lati-
tude when questioning jurors.2

The district court recalled the seven seated jurors
and excused two jurors for cause based on what they
had heard or seen about the settlement and opinions
they had formed as a result. Chauvin and the state
filed memoranda on the motion to change venue or
continue the trial. Chauvin argued that the “barrage”
of publicity created a presumption of prejudice that
“threatens the fairness of the trial.” He also identified
statements by the police chief, commissioner of public
safety, and mayor referring to Floyd’s death as a mur-
der and characterized them as opinions on Chauvin’s
guilt. And he referenced a “leak regarding the failed
plea agreement” being disseminated before jury selec-
tion but after the questionnaires had been returned.
The district court denied the motions to change venue
or continue the trial, reasoning that no county in the
state can do more to ensure a fair trial than Hennepin,
and, because the pretrial publicity was unlikely to stop,
a continuance would not remedy the concern about ju-
ror prejudice.

During trial, on April 12, 2021, Chauvin moved to
sequester the jury in the wake of an officer-involved

2 Chauvin made this record after the court excused eight out
of the last 11 jurors for cause and he used a peremptory to remove
juror number 69 because the juror expressed an opinion that
Floyd was murdered.
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shooting in Brooklyn Center, which gave rise to a re-
newal of riots and civil unrest. The district court de-
nied the motion. On April 19, 2021, Chauvin moved for
a mistrial based on extensive pretrial publicity and re-
marks by California Representative Maxine Waters
that if the jury acquits Chauvin, protestors must “stay
on the street” and “get more confrontational.” The dis-
trict court denied the motion.

After the jury returned guilty verdicts, Chauvin
moved for a new trial. He argued that the district court
abused its discretion when it denied his motions to
change venue, continue the trial, and sequester the
jury because the “pervasive publicity before and dur-
ing the trial tainted the jury pool and prejudiced the
jury,” depriving him of a fair trial. Chauvin specifically
pointed to the extensive security at the courthouse
during trial, stating that “in order to enter the Henne-
pin County Government Center, jurors and potential
jurors [] had to negotiate concrete barriers, topped
with fences and razorwire, and walk past National
Guard members and police officers wearing tactical
gear and carrying automatic weapons.” Chauvin claimed
that this high level of security sent a signal to the ju-
rors that a “wrong verdict would have consequences for
the Twin Cities.”

Chauvin also argued that the district court must
order a Schwartz hearing® to investigate misconduct
by two jurors. Chauvin claimed that juror 96 “lacked

3 This procedure takes its name from Schwartz v. Minneap-
olis Suburban Bus Co., 258 Minn. 325, 104 N.W.2d 301 (1960).
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candor during the jury selection process” by expressing
concern for her safety depending on the outcome but
indicating after the verdict that she was only con-
cerned for her safety if the jury acquitted Chauvin.
Chauvin further argued that juror 52 lacked candor in
jury selection because (1) he failed to disclose his par-
ticipation in the August 2020 march on Washington,
D.C., to commemorate Dr. Rev. Martin Luther King,
Jr.’s historic march, where Floyd’s family spoke about
his death and (2) he falsely denied having any negative
views of the MPD. Finally, Chauvin argued that juror
52’s postverdict media interviews revealed that he
based his decision on outside influences and his desire
for political change. In one radio interview, juror 52
stated that he “had been pulled over by Minneapolis
police regularly — probably about 50 times — for no good
reason,” that serving as a juror in this case allowed
him to “have a chance to make history,” and that the
jurors discussed Chauvin’s failure to testify and that
“it probably was to his detriment that he didn’t take
the stand.”

The district court denied the motions and con-
victed Chauvin of second-degree unintentional murder
based upon the underlying offense of third-degree as-
sault. It then sentenced Chauvin to 270 months in
prison, an upward durational departure from the pre-
sumptive range of the Minnesota Sentencing Guide-
lines. This appeal follows.
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ISSUES

I. Did the district court abuse its discretion by
denying Chauvin’s motions to change venue, continue
the trial, and sequester the jury?

II. Did the district court abuse its discretion by
denying Chauvin’s request for a Schwartz hearing?

III. Should this court vacate Chauvin’s third-de-
gree murder charge?

IV. Can a police officer be convicted of second-de-
gree unintentional felony murder with third-degree as-
sault as the underlying offense?

V. Did the district court abuse its discretion
when instructing the jury?

VI. Did the district court abuse its discretion by
allowing the state to present cumulative evidence on
the use of force?

VII. Did the district court abuse its discretion by
excluding a presentation slide from MPD training ma-
terials submitted as evidence?

VIII. Did the district court abuse its discretion
by excluding the out-of-court statement made by M.H.,
a passenger in Floyd’s car before the incident?

IX. Did the district court abuse its discretion by
denying Chauvin’s new-trial motion based on alleged
prosecutorial misconduct?

X. Is Chauvin entitled to a new trial based upon
the district court’s failure to ensure that sidebar
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conferences regarding objections made during trial
were transcribed?

XI. Did cumulative errors deny Chauvin a fair
trial?

XII. Did the district court abuse its discretion by
departing upward from the presumptive range under
the sentencing guidelines?

ANALYSIS

L. The district court did not abuse its wide
discretion by denying Chauvin’s motions
to change venue, continue the trial, and
sequester the jury.

Chauvin argues that the district court abused its
discretion by denying his motions to change venue,
continue the trial, and sequester the jury because (1)
publicity and riots both before and during the trial,
combined with the city’s announcement of a settlement
with the Floyd family, created a presumption of preju-
dice and (2) the jurors were actually prejudiced. For
the reasons explained below, we are not persuaded to
grant relief.

Because these issues are related and the analysis
ultimately depends on whether the district court en-
sured that Chauvin received a fair trial by an impar-
tial jury, we address the issues together, as the parties
have done. See State v. Blom, 682 N.W.2d 578, 607
(Minn. 2004) (considering Blom’s motions to change
venue, continue trial, and sequester jury “together



App. 14

because they are factually interrelated” and have same
standard of review).

A. Standard of review

Generally, criminal trials must be held in the
county where the offense was committed, “unless the
rules direct otherwise.” Minn. R. Crim. P. 24.01. A dis-
trict court “must” grant a motion to change venue or
continue the trial “whenever potentially prejudicial
material creates a reasonable likelihood that a fair
trial cannot be had.” Minn. R. Crim. P. 25.02, subd. 3.
A party may move to sequester the jury either at the
beginning of trial or during trial. Minn. R. Crim. P.
26.03, subd. 5(2). Similar to the requirements for a
change of venue or a continuance, “sequestration must
be ordered if the case is of such notoriety or the issues
are of such a nature that, in the absence of sequestra-
tion, highly prejudicial matters are likely to come to
the jurors’ attention.” Id.

This court will not reverse a district court’s deci-
sion on whether to grant a change of venue absent a
clear abuse of its wide discretion. State v. Salas, 306
N.W.2d 832, 835 (Minn. 1981). Similarly, the question
of whether to grant a continuance or to sequester a
jury is left to the sound discretion of the district court.
State v. Morgan, 310 Minn. 88, 246 N.W.2d 165, 168
(1976). “[W]hether the [district] court abused its dis-
cretion depends on whether it properly assessed the
likelihood that prejudicial publicity would affect the
impartiality of the jurors and thereby prevent a fair
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trial.” Blom, 682 N.W.2d at 608 (quoting State v. Mor-
gan, 310 Minn. 88, 246 N.W.2d 165, 169 (1976)).

“Prospective jurors cannot be presumed partial
solely on the ground of exposure to pretrial publicity.”
State v. Kinsky, 348 N.W.2d 319, 323 (Minn. 1984) (ci-
tations omitted). A fair trial does not mean jurors must
be “totally ignorant of the facts and issues involved” in
an important criminal case that has generated public
interest, “and scarcely any of those best qualified to
serve as jurors will not have formed some impression
or opinion as to the merits of the case.” Irvin v. Dowd,
366 U.S. 717, 722, 81 S.Ct. 1639, 6 L.Ed.2d 751 (1961).
The Supreme Court has aptly described this as: “prom-
inence does not necessarily produce prejudice, and ju-
ror impartiality, we have reiterated, does not require
ignorance.” Skilling v. United States, 561 U.S. 358, 381,
130 S.Ct. 2896, 177 L.Ed.2d 619 (2010).

Under Minnesota caselaw, a criminal defendant
seeking reversal on prejudicial-publicity grounds gen-
erally must show actual juror prejudice. State v. Beier,
263 N.W.2d 622, 626 (Minn. 1978). However, the Su-
preme Court has recognized that, in rare cases, public-
ity surrounding the trial may be so corrupting that it
raises a presumption of juror prejudice. See Rideau v.
Louisiana, 373 U.S. 723, 83 S.Ct. 1417, 10 L.Ed.2d 663
(1963); Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct.
1507, 16 L.Ed.2d 600 (1966); Irvin, 366 U.S. 717, 81 S.Ct.
1639, 6 L.Ed.2d 751 (1961). Regardless of whether an
appellant bases their challenge on actual or presumed
prejudice, the ultimate test remains “whether [] pro-
spective juror[s] can set aside [their] impression or
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opinion and render an impartial verdict.” State v. War-
ren, 592 N.W.2d 440, 447-48 (Minn. 1999) (concluding
motion to transfer venue properly denied when appel-
lant failed to show actual or presumed prejudice); Blom,
682 N.W.2d at 607 (concluding motions to change
venue, continue trial, and sequester jury properly de-
nied when district court took mitigating steps and suf-
ficiently verified seated jurors would be fair and
impartial); see also Irvin, 366 U.S. at 723, 81 S.Ct. 1639
(“It is sufficient if the juror can lay aside [their] impres-
sion or opinion and render a verdict based on the evi-
dence presented in court.”). Based on both Minnesota
caselaw and the Supreme Court precedents, we hold
that, when a criminal defendant moves to change
venue, continue a trial, or sequester the jury on the
grounds that publicity surrounding the trial created ei-
ther actual or presumed juror prejudice, a district
court does not abuse its discretion by denying the mo-
tions if it takes sufficient mitigating steps and verifies
that the jurors can set aside their impressions or opin-
ions and deliver a fair and impartial verdict.

B. Chauvin fails to show actual preju-
dice by the jury.

To establish actual prejudice resulting from pub-
licity surrounding the trial, a defendant must show
that the publicity “influenced the specific jurors in-
volved in the case.” State v. Fairbanks, 842 N.W.2d 297,
302 (Minn. 2014). Factors appellate courts may con-
sider include, among others, whether the publicity was
factual, “the length of time between the publicity and
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the trial,” and whether the district court mitigated any
potential prejudice at trial. Warren, 592 N.W.2d at 447-
48.

Chauvin fails to show actual prejudice. First, with
a few very limited exceptions,* the publicity was gen-
erally factual in nature. Cf State v. Thompson, 266
Minn. 385, 123 N.W.2d 378, 381-82 (1963) (identifying
“vice of the publicity” as “opinions of people who are
supposed to know the facts”). Chauvin claims that
“[n]Jumerous news stories said Chauvin had his knee
on Floyd’s neck and Floyd could not breath.” However,
the record, including the videos, shows that Chauvin
had one knee on Floyd’s back and one knee on his neck.
While Chauvin identifies the extent of the publicity, he
fails to analyze its content or explain why the publicity
prejudiced him. Second, although the trial started in
March 2021, approximately ten months after Floyd’s
death, the district court found that the trial was very
likely to generate substantial publicity regardless of
when and where it was held, so moving the trial or de-
laying it would not have made a difference. This is

4 On appeal, Chauvin references statements by the MPD po-
lice chief and the commissioner of public safety describing the in-
cident as a “murder” before he was convicted. We acknowledge
that these were not pure statements of fact but presupposed guilt.
However, because the district court took numerous mitigating
steps and verified that the jurors could decide the case fairly and
impartially, we conclude that this properly eliminated any poten-
tial prejudice among the seated jurors.

5 Both during oral argument and in his brief to this court,
Chauvin repeatedly insisted that he only “placed his knees on
Floyd’s back,” ignoring the substantial evidence showing that he
pressed his left knee on Floyd’s neck.
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consistent with the Minnesota Supreme Court’s rea-
soning in Blom that “nowhere in the state would Blom
face a jury unexposed to publicity about the case,” and
even if publicity might die down temporarily, it would
reoccur once the trial started. 682 N.W.2d at 608 (in-
volving trial for first-degree murder and kidnapping
during which the state was “inundated with media cov-
erage”).

Third, the district court took numerous steps to
verify that the seated jurors would be fair and impar-
tial, thereby mitigating any potential prejudice. In
Blom, the supreme court concluded that the district
court did not abuse its discretion by denying motions
to change venue, continue the trial, and sequester the
jury because it, among other actions, (1) continued to
reevaluate the change-of-venue motions as new in-
formation arose and as new jurors were seated; (2)
questioned jurors individually and extensively, and
permitted counsel to do so as well; (3) verified that all
15 jurors indicated that they would reach a verdict
based solely on evidence presented in court; (4) en-
sured that jurors who had been exposed to possibly
prejudicial publicity agreed to follow the court’s in-
structions; and (5) instructed jurors not to discuss the
case with anyone. 682 N.W.2d at 608-09. Similarly, in
Fairbanks, the supreme court held that actual preju-
dice did not occur when (1) a jury questionnaire was
used; (2) the parties consulted in advance about
which jurors should be excused before being sum-
moned; (3) the district court granted each party addi-
tional peremptory challenges; (4) voir dire was conducted
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outside the presence of other jurors; (5) the court gave
defense counsel ample opportunity to question pro-
spective jurors about their exposure to prejudicial pub-
licity; (6) none of the 16 jurors selected indicated they
had formed opinions about the case and all said they
could set aside anything they heard about the case;
and (7) Fairbanks did not use all of his peremptory
challenges until alternates were selected. 842 N.W.2d
at 303 (stating these steps mitigated any potential
prejudice from nonfactual information).

As in Blom and Fairbanks, the district court here
took similar steps to ensure that Chauvin had a fair
and impartial jury. The district court (1) allowed Chauvin
to renew his motions to change venue, continue the
trial, and sequester the jury as new circumstances
arose during the trial; (2) ordered an anonymous jury
and conducted jury selection by sequestration, with
each juror questioned individually; (3) required jurors
to complete a comprehensive jury questionnaire with
questions asking about their exposure to publicity sur-
rounding the trial, opinions about Chauvin and Floyd,
participation in protests, attitudes about Black Lives
Matter and Blue Lives Matter, and support for police
reform; (4) directed jurors not to read or intentionally
view anything about the trial, or investigate or re-
search the case, and promptly removed for cause any
juror who did not follow this admonishment; (5) al-
lowed the parties to consult and stipulate to remove
jurors for cause without summoning the jurors; (6) im-
mediately removed for cause any prospective juror who
had formed an opinion about Chauvin’s guilt after the
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city announced the settlement with Floyd’s family; and
(7) increased the number of defense peremptory chal-
lenges to 18 and the state’s peremptory challenges to
ten.

Moreover, as in Fairbanks, Chauvin did not use all
his peremptory challenges and had three left. Unused
peremptory challenges suggest that a defendant is sat-
isfied that the jurors selected would be unbiased. War-
ren, 592 N.W.2d at 448; Fairbanks, 842 N.W.2d at 303.
Finally, and most importantly, despite the publicity, ri-
ots, and heightened security around the courthouse, all
jurors who served confirmed that they could decide the
case based on the evidence presented in court and
could be fair and impartial. Kinsky, 348 N.W.2d at 324
(“If [] the jurors indicate their intention to set aside
any preconceived notions and demonstrate to the sat-
isfaction of the [district court] that they are able to do
so, [appellate courts] will not lightly substitute [their]
own judgment.”).

C. The publicity surrounding Chauvin’s
trial was not so corrupting that it cre-
ated a presumption of prejudice.

As an initial matter, Chauvin has not identified
any Minnesota precedent in which an appellate court
reversed a conviction based on a presumption of preju-
dice due to publicity surrounding the trial. Moreover,
Supreme Court caselaw in which publicity resulted in
presumed jury prejudice involved circumstances more
extreme than those in Chauvin’s trial. For example, in
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Rideau, the Supreme Court held that the failure to
change venue violated Rideau’s due-process rights
when his “interview” was broadcast on television mul-
tiple times, showing him in jail, flanked by the sheriff
and two state troopers, and admitting details of the
robbery and murder in response to leading questions.
373 U.S. at 726, 83 S.Ct. 1417.5 In Irvin, the Supreme
Court held that publicity surrounding the trial raised
a presumption of prejudice when (1) newspaper ac-
counts revealed the defendant’s criminal history and
juvenile record, his confession to the six murders, and
his offer to plead guilty and (2) eight out of the 12
seated jurors stated that they thought the defendant
was guilty during voir dire. 366 U.S. at 722-29, 81 S.Ct.
1639. And in Sheppard, the Supreme Court held that
a presumption of prejudice existed when (1) the media
sensationalized the murder of Sheppard’s pregnant
wife and characterized his silence and refusal to take
a lie-detector test as evidence of his guilt; (2) the trial
was a media circus with the press taking over the
courtroom and sitting at a table inside the bar less
than three feet from the jury box, hampering defense
counsel’s ability to consult with Sheppard; (3) jurors
were photographed when they entered or left the
courtroom; (4) news articles falsely accused defense

6 Chauvin also relies on Estes v. Texas, which held that the
defendant’s due-process right to a fair trial was violated by tele-
vising his trial. 381 U.S. 532, 85 S.Ct. 1628, 14 L.Ed.2d 543
(1965). The Estes Court did not consider whether possibly preju-
dicial publicity necessitated a change of venue or a continuance,
and Chauvin does not argue that his trial should not have been
televised, so this case is inapposite.
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counsel of inappropriate conduct; (5) jurors were con-
stantly exposed to news media, but the court did not
admonish them to avoid such exposure; (6) the trial be-
gan two weeks before a hotly contested election in
which the prosecutor and judge were candidates for
judgeships; and (7) the district court did nothing to
control the “carnival atmosphere.” 384 U.S. at 336-49,
353-54, 358-59, 86 S.Ct. 1507.

Unlike Rideau, Irvin, and Sheppard, none of the
publicity here included Chauvin confessing to the
crimes. Further, the district court took numerous steps
to prevent the trial from becoming “utterly corrupted
by press coverage” by sequestering jurors during jury
selection and deliberation as well as controlling media
access to the trial by precluding video and audio cover-
age of pretrial hearings. Cf. Skilling, 561 U.S. at 380-
881, 130 S.Ct. 2896 (concluding negative pretrial pub-
licity involving Enron bankruptcy trial did not raise
presumption of prejudice in part because press cover-
age did not include his confession, and trial atmos-
phere was not “utterly corrupted by press coverage”).
Its associated publicity was not so corrupting as to
raise a presumption of jury partiality under either
Minnesota or Supreme Court precedents. While there
was substantial security around the courthouse during
trial, it was put into place to ensure a safe trial for the
parties as well as the general public. As the district
court pointed out, a smaller courthouse in a different
venue would unlikely be able to accommodate the nec-
essary security measures. We conclude that the district
court took sufficient steps to mitigate the publicity
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surrounding the trial and verified that all seated ju-
rors could set aside their impressions or opinions and
deliver a fair and impartial verdict. It therefore did not
abuse its wide discretion by denying Chauvin’s mo-
tions to change venue, continue the trial, and sequester
the jury based on actual or presumed prejudice.

II. The district court did not abuse its broad
discretion by denying Chauvin’s request
for a Schwartz hearing.

Chauvin argues that the district court “should
have held a Schwartz hearing” based on alleged mis-
conduct by two jurors. We are not persuaded.

A district court has “fairly broad discretion in de-
termining whether” to grant a Schwartz hearing. State
v. Stofflet, 281 N.W.2d 494, 498 (Minn. 1979). Accord-
ingly, appellate courts review a district court’s order
denying a request for a Schwartz hearing for an abuse
of discretion. Opsahl v. State, 677 N.W.2d 414, 421
(Minn. 2004).

“A Schwartz hearing provides a party an oppor-
tunity to impeach a verdict due to juror misconduct or
bias.” Pulczinski v. State, 972 N.W.2d 347, 361 (Minn.
2022). When there is evidence of juror misconduct, a
district court may, in its discretion, “summon the jurors
and permit an examination in the presence of counsel
for all interested parties and the [district court] under
proper safeguards.” Schwartz, 104 N.W.2d. at 303. To
obtain a Schwartz hearing, a defendant must establish
a prima facie case of jury misconduct by submitting
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“sufficient evidence which, standing alone and unchal-
lenged, would warrant the conclusion of jury miscon-
duct.” State v. Larson, 281 N.W.2d 481, 484 (Minn.
1979). A party may impeach a verdict by “establish-
ing that a juror gave false answers during voir dire
that concealed prejudice or bias toward one of the par-
ties.” Pulczinski, 972 N.W.2d at 361; see Minn. R. Crim.
P. 26.03, subd. 20(6) (incorporating Minn. R. Evid.
606(b)). “The [district] court need not, however, blindly
accept the assertions submitted by defense counsel.”
Larson, 281 N.W.2d at 484. And if a defendant had the
opportunity to question a juror and prevent a juror
from serving, then a district court does not abuse its
discretion by denying a Schwartz hearing, even if there
is a basis to hold a hearing. See Stofflet, 281 N.W.2d at
498.

In the fact section of Chauvin’s initial brief to this
court, he alleges that juror 52 gave false responses on
his jury questionnaire by failing to disclose his partic-
ipation in the August 2020 March on Washington, D.C.
But Chauvin does not brief the issue in the one-para-
graph argument section, where he asserts only in pass-
ing that juror 52’s “[n]egative impressions of the MPD
and involvement in anti-police protests . . . would have
justified removal for cause.” Moreover, despite noting
in his facts section that, in a posttrial interview, juror
96 expressed concern for her safety depending on the
trial result, Chauvin does not even mention juror 96
in the brief's argument section. The supreme court
has stated that issues alluded to in the brief but not
addressed in the argument section are forfeited. See
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McKenzie v. State, 583 N.W.2d 744, 746 n.1 (Minn.
1998). Nevertheless, Chauvin’s claims also fail on the
merits for the reasons identified below.

First, juror 96 served as an alternate, whom the
district court dismissed and who therefore did not par-
ticipate in deliberations. See State v. Hallmark, 927
N.W.2d 281, 300-01 (Minn. 2019) (noting claim of juror
bias fails against juror not impaneled); State v. Barlow,
541 N.W.2d 309, 313 (Minn. 1995) (concluding defend-
ant not deprived of right to fair and impartial jury
when “neither alternate juror participated in the jury’s
deliberations or decision”).

Second, Chauvin’s claim that juror 52 falsely con-
cealed his participation in the August 2020 March on
Washington is contradicted by the record. The jury
questionnaire that was sent to prospective jurors
asked whether there was “anything else the judge and
attorneys should know about you in relation to serving
on this jury” and whether the prospective jurors or an-
yone close to them had participated in “any of the
demonstrations or marches against police brutality
that took place in Minneapolis after [] Floyd’s death.”
Juror 52 responded “no” to both questions truthfully.
Neither question was the type of “probing question|[]”
that would elicit a specific response disclosing the ju-
ror’s participation in the march on Washington. See
Pulczinski, 972 N.W.2d at 362 (“proper remedy for
teasing out potential juror bias during voir dire is for
lawyers to ask probing questions of the juror”); see also
State v. Beer, 367 N.W.2d 532, 535 (Minn. 1985) (de-
fense counsel failed to “ask the right question at voir
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dire to elicit [specific] information”); see also State v.
Benedict, 397 N.W.2d 337, 340 (Minn. 1986) (conclud-
ing district court properly denied Schwartz hearing re-
quest because defendant failed to “ask the sort of clear
question that, absent a lack of credibility on the juror’s
part, necessarily would have elicited the disclosure
that the foreman withheld”).

Similarly, Chauvin’s claim that juror 52 falsely de-
nied in voir dire his negative views of the MPD is in-
consistent with the record. Juror 52 made his negative
impressions of the MPD, the police, and the criminal-
justice system clear during voir dire. He stated that
MPD officers are more likely to use force against Black
people, strongly disagreed that police treat Black peo-
ple and White people equally, and that “Blacks and
other minorities do not receive equal treatment as
Whites in the criminal justice system.”

Chauvin also places heavy emphasis on state-
ments juror 52 made after trial. But the supreme court
has cautioned that “alleged statements of jurors re-
ported in newspapers must be viewed skeptically.”
Larson, 281 N.W.2d at 484. It further noted that “a
Schwartz hearing is not warranted every time a news-
paper article can be read as revealing the possibility of
jury misconduct.” Id. at 485 (concluding district court
acted within its discretion by determining newspaper
articles and defense counsel’s affidavit did not estab-
lish prima facie case of jury misconduct).

To the extent that Chauvin argues that juror 52’s
“negative impression of the MPD” and “involvement in
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anti-police protests” arising from Floyd’s death would
have justified removal for cause, Chauvin was given 18
peremptory strikes during the jury selection and had
three remaining, which he could have used to prevent
juror 52 from serving. He did not do so. Minnesota
caselaw is clear that a district court does not abuse its
discretion by denying a Schwartz hearing when a de-
fendant had an opportunity to question a juror and
prevent a juror from serving. See Stofflet, 281 N.W.2d
at 498. Otherwise, after waiting to see if a verdict is
unfavorable, a defendant could claim information should
have been disclosed in voir dire and thereby under-
mine the judicial process. State v. Henderson, 355
N.W.2d 484, 486 (Minn. App. 1984).

Because Chauvin had the opportunity to question
all the jurors thoroughly and had sufficient preemp-
tory strikes to prevent juror 52 from serving on the
jury, we conclude that the district court did not abuse
its broad discretion by denying Chauvin’s request for a
Schwartz hearing.

III. This court need not consider Chauvin’s
challenge to the unadjudicated third-de-
gree murder charge.

Chauvin argues that his conviction of third-degree
murder must be vacated under State v. Noor, 964
N.W.2d 424 (Minn. 2021), because his actions were di-
rected against one person, Floyd. However, although
the jury found Chauvin guilty of third-degree mur-
der, the district court did not convict Chauvin of or
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sentence him for that offense. We therefore decline to
address this issue. See State v. Ashland, 287 N.W.2d
649, 650 (Minn. 1979) (declining to address arguments
raised related to criminal charges not formally adjudi-
cated).

IV. A police officer can be convicted of sec-
ond-degree unintentional felony murder
for causing the death of another when the
officer uses unreasonable force constitut-
ing third-degree assault to effect a lawful
arrest.

Chauvin argues that (1) convicting a police officer
of felony murder based on assault, which is a general-
intent crime, creates strict liability and (2) police offic-
ers are authorized to use force when arresting a resist-
ing suspect and thus cannot be convicted of second-
degree unintentional felony murder involving third-
degree assault. We disagree.

The state asserts that Chauvin did not raise this
argument before the district court. Even so, he has not
forfeited the issue because the challenge involves the
sufficiency of the state’s evidence to prove an element
of the crime, specifically, the mental-state element for
second-degree unintentional murder. See State v. Pakh-
nyuk, 926 N'W.2d 914, 918-19 (Minn. 2019) (declining
to apply forfeiture doctrine to a sufficiency-of-the-evi-
dence challenge).

To determine whether Chauvin can be guilty of
second-degree unintentional felony murder based on
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third-degree assault as the underlying offense, we
must interpret the statute of which he was found
guilty. See State v. Irby, 967 N.W.2d 389, 393-96 (Minn.
2021) (construing text of wrongfully obtaining assis-
tance statute). This is a question of statutory interpre-
tation that this court reviews de novo. See State v.
Vasko, 889 N.W.2d 551, 556 (Minn. 2017); see also
Pakhnyuk, 926 N.W.2d at 920.

A. Convicting a police officer of second-
degree felony unintentional murder
based on third-degree assault does
not create a strict-liability crime.

Second-degree unintentional felony murder re-
quires proof that the offender caused death, without
intent, “while committing or attempting to commit a
felony offense.” Minn. Stat. § 609.19, subd. 2(1). The
state alleged third-degree assault as the underlying
felony. Assault requires proof of “(1) an act done with
intent to cause fear in another of immediate bodily
harm or death [assault-fear]; or (2) the intentional in-
fliction of or attempt to inflict bodily harm upon an-
other [assault-harm].” Minn. Stat. § 609.02, subd. 10
(2018). The term “bodily harm” is defined as “physical
pain or injury, illness, or any impairment of physical
condition.” Id., subd. 7 (2018). Third-degree assault re-
quires additional proof that the victim suffered sub-
stantial bodily harm, defined as “bodily injury which
involves a temporary but substantial disfigurement,
or which causes a temporary but substantial loss or
impairment of the function of any bodily member or
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organ, or which causes a fracture of any bodily mem-
ber.” Minn. Stat. §§ 609.223, subd. 1, .02, subd. 7a (2018).

Assault-harm is a general-intent crime, which
only requires the offender to intend to do the prohib-
ited physical act. State v. Fleck, 810 N.W.2d 303, 308-
12 (Minn. 2012). “[A]ssault statutes do not require a
finding by the jury that a defendant intended to cause
a specific level of harm.” State v. Vance, 734 N.W.2d 650,
656 (Minn. 2007), overruled on other grounds by Fleck,
810 N.W.2d 303. In State v. Dorn, the supreme court
considered whether “Fleck erroneously established a
strict-liability standard for even friendly consensual
touching.” 887 N.W.2d 826, 830 (Minn. 2016). The su-
preme court concluded that the assault-harm standard
does not impose strict liability because “a defendant
must intend the act that makes [their] conduct a bat-
tery; in other words, [they] must intentionally apply
force to another person without [their] consent.” Id. at
831.

Under these definitions, second-degree uninten-
tional felony murder based on third-degree assault is
not a strict-liability offense, as Chauvin argues, be-
cause it requires the actor to intend to commit the act
of applying force to the victim’s body. If that act inflicts
substantial bodily harm on the victim, then the actor
has committed a third-degree assault. And if the victim
dies while the actor is committing or attempting to
commit the felony assault, then the actor is guilty of
felony murder. See State v. Larsen, 413 N.W.2d 584, 587
(Minn. App. 1987), rev. denied (Minn. Dec. 2, 1987).
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B. A police officer can be guilty of sec-
ond-degree unintentional felony mur-
der for causing the death of another
by using unreasonable force consti-
tuting third-degree assault to effect a
lawful arrest.

A police officer is only authorized to use reasonable
force in effecting a lawful arrest. See Minn. Stat.
§ 609.06, subd. 1(1) (2018); see also Graham v. Connor,
490 U.S. 386, 396-97, 109 S.Ct. 1865, 104 L.Ed.2d 443
(1989) (holding peace officer’s use of force is properly
analyzed under Fourth Amendment and must be “ob-
jectively reasonable under the totality of the circum-
stances”).

When a defendant “flees or forcibly resists arrest,
the officer may use all necessary and lawful means to
make the arrest.” Minn. Stat. § 629.33 (2018). When a
police officer uses unreasonable force in effecting a
lawful arrest, however, that use of force is no longer
authorized under section 609.06, and the officer can be
liable for assault. Accordingly, we hold that a police of-
ficer can be convicted of second-degree unintentional
felony murder for causing the death of another when
the officer uses unreasonable force constituting third-
degree assault to effect a lawful arrest.

Here, the state proved every element of second-
degree felony murder beyond a reasonable doubt:
Chauvin (1) caused Floyd’s death; (2) without the in-
tent to cause his death; and (3) while using unreason-
able force by restraining Floyd in a prone position and
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kneeling on his neck for a protracted period of time,
which constituted the underlying felony of third-degree
assault. See State v. Hage, 595 N.W.2d 200, 204 (Minn.
1999) (stating that due process requires state to prove
every element of crime beyond a reasonable doubt).

V. The district court did not plainly err with
its jury instructions, and any alleged er-
ror would have been harmless beyond a
reasonable doubt.

Chauvin alleges that the district court improperly
instructed the jury (1) that the state did not need to
prove that he intended to inflict substantial bodily
harm to establish that he committed third-degree as-
sault; (2) on the authorized use of force by a police of-
ficer; (3) on the reasonable force used by a police officer;
and (4) by not instructing that third-degree assault
must present a “special danger to human life.” We are
not convinced.

This court reviews a district court’s jury instruc-
tions for an abuse of discretion. State v. Stay, 935 N.W.2d
428, 430 (Minn. 2019). “[A] district court abuses that
discretion if its jury instructions confuse, mislead, or
materially misstate the law.” State v. Kelley, 855 N.W.2d
269, 274 (Minn. 2014). Jury instructions are reviewed
“as a whole to determine whether the instructions ac-
curately state the law in a manner that can be under-
stood by the jury.” Id.
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A. The district court did not plainly err
by instructing the jury that the state
did not need to prove that Chauvin in-
tended to inflict substantial bodily
harm.

Chauvin argues for the first time on appeal that
the district court misstated the law when it “implied
that the state need not prove that Chauvin intended to
inflict substantial bodily harm upon George Floyd.” We
disagree.

The district court instructed the jury as follows on
third-degree assault:

Second, defendant inflicted substantial bodily
harm on George Floyd. It is not necessary for
the State to prove that the defendant in-
tended to inflict substantial bodily harm, or
knew that his actions would inflict substan-
tial bodily harm, only that the defendant in-
tended to commit the assault and that George
Floyd sustained substantial bodily harm as a
result of the assault.

Because Chauvin’s proposed jury instructions did not
request a more specific instruction on the intent ele-
ment, we review his claim for plain error. See State v.
Pendleton, 725 N.W.2d 717, 730 (Minn. 2007) (noting
that unobjected-to jury instructions are reviewed for
plain error). To establish plain error, Chauvin must
demonstrate (1) error (2) that is plain and (3) that af-
fected his substantial rights. State v. Crowsbreast, 629
N.W.2d 433, 437 (Minn. 2001). If these three require-
ments are met, this court may correct the error “only if
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it ‘seriously affect[s] the fairness, integrity, or public rep-
utation of judicial proceedings.”” Id. (quotation omit-
ted). An error is plain if it is clear or obvious, which is
typically established if the error contravenes caselaw,
a rule, or a standard of conduct. State v. Ramey, 721
N.W.2d 294, 302 (Minn. 2006).

As discussed in section IV, an assault based upon
the intentional or attempted infliction of bodily harm
is a general-intent offense and requires only that the
state prove that a defendant “intended to do the phys-
ical act,” and not “that the defendant meant to ...
cause a particular result.” Fleck, 810 N.W.2d at 309. We
therefore conclude that the district court did not
plainly err by giving the jury an instruction consistent
with caselaw.

B. The district court did not plainly err
by instructing the jury on the author-
ized use of force by a police officer.

Chauvin argues that the district court misstated
the law because its jury instruction “departed substan-
tially” from section 629.33, which provides in relevant
part that a police officer “may use all necessary and
lawful means” to arrest a suspect who flees or forcibly
resists arrest. We disagree.

Prior to instructing the jury on the elements of the
charged offenses, the district court instructed the jury
on a police officer’s authorized use of reasonable force:
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No crime is committed if a police officer’s ac-
tions were justified by the police officer’s use
of reasonable force in the line of duty in effect-
ing a lawful arrest or preventing an escape
from custody.

Because Chauvin did not request the inclusion of lan-
guage from section 629.33 in his proposed instructions
to the district court, we review this claim for plain er-
ror. See Pendleton, 725 N.W.2d at 730.

Chauvin provides no caselaw or other authority
supporting the proposition that the language of section
629.33 must be included in a jury instruction on the
authorized use of force, and neither are we aware of
any. Moreover, the district court also instructed the
jury that “[t]he defendant is not guilty of a crime if he
used force as authorized by law,” which conveys the
substance of section 629.33 that, so long as an officer’s
use of force is reasonable, the officer is authorized to
use necessary means to effect an arrest of a resisting
suspect. Chauvin has failed to demonstrate either er-
ror by the district court or that any error is plain. See
Ramey, 721 N.W.2d at 302.

C. Any alleged error by the district court
when instructing the jury on the au-
thorized use of force would have been
harmless beyond a reasonable doubt.

Chauvin argues that the district court’s jury in-
struction on the reasonable use of force “materially
misstated the law” because it failed to state that “[t]he
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‘reasonableness’ of a particular use of force must be
judged from the perspective of a reasonable officer on
the scene, rather than with the 20/20 vision of hind-
sight.” Graham v. Connor, 490 U.S. 386, 396, 109 S.Ct.
1865, 104 L.Ed.2d 443 (1989). We disagree.

After instructing the jury that a police officer may
lawfully use “reasonable” force to effect an arrest, the
district court instructed the jury on how to evaluate
the reasonableness of Chauvin’s use of force:

The kind and degree of force a police officer
may lawfully use in executing his duties is
limited by what a reasonable police officer in
the same situation would believe to be neces-
sary. Any use of force beyond that is not rea-
sonable. To determine if the actions of the
police officer were reasonable, you must look
at those facts which a reasonable officer in the
same situation would have known at the pre-
cise moment the officer acted with force. You
must decide whether the officer’s actions were
objectively reasonable in light of the totality
of the facts and circumstances confronting the
officer, and without regard to the officer’s own
subjective state of mind, intentions, or moti-
vations.

(Emphasis added.) Because Chauvin requested the in-
clusion of the Graham language in his proposed jury
instructions, and the district court declined, we review
the issue under the harmless-error standard. State v.
Babcock, 685 N.W.2d 36, 42 (Minn. App. 2004), rev. de-
nied (Minn. Oct. 20, 2004). “An error in jury instruc-
tions is not harmless and a new trial should be granted
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if it cannot be said beyond a reasonable doubt that the
error had no significant impact on the verdict.” State v.
Kuhnau, 622 N.W.2d 552, 558-59 (Minn. 2001).

We discern no error by the district court because
there is no meaningful difference between the instruc-
tions given and Chauvin’s proposed instructions. The
district court’s instructions made clear that the correct
perspective for the jury is (1) that of a “reasonable po-
lice officer in the same situation” (2) based upon what
a reasonable officer would have known “at the precise
moment the officer acted with force.” Even if we were
to assume error, it was harmless beyond a reasonable
doubt because the requested inclusion of the Graham
language would not have altered the district court’s ex-
planation of the law to the jury or affected the jury’s
verdict.

D. Any alleged error by the district court
by not instructing the jury that an un-
derlying offense of third-degree as-
sault must involve a special danger to
human life would have been harmless
beyond a reasonable doubt.

Chauvin argues that the district court abused its
discretion by failing to instruct the jury that the un-
derlying offense of third-degree assault must “involve
a special danger to human life.” We are not persuaded.

Chauvin’s proposed jury instructions regarding
the elements of second-degree unintentional murder
included the following: “Fourth, [] a ‘special danger to
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human life’ must have been caused by the underlying
felony, in turn determined by the circumstances under
which the felony was committed.” The state objected to
the inclusion of this language, and the district court
declined to include it in its final instructions. Because
Chauvin preserved this claim in his proposed instruc-
tions to the district court, we review it under the harm-
less-error standard. Kuhnau, 622 N.W.2d at 558-59.

Although the term “special danger to human
life” does not appear in the language defining second-
degree unintentional murder under section 609.19,
subdivision 2(1), the Minnesota Supreme Court has
concluded that it is a required element of the underly-
ing offense in certain cases. State v. Anderson, 666
N.W.2d 696, 699-701 (Minn. 2003). In Anderson, the
state charged the appellant with second-degree unin-
tentional murder based on the underlying felonies of
unlawful firearm possession and possession of a stolen
firearm. Id. at 697. The supreme court concluded that
these offenses could not support the murder charge be-
cause they were not inherently dangerous. Id. at 701.
It reached this conclusion by relying on State v. Nunn,
297 N.W.2d 752, 753-54 (Minn. 1980), which inter-
preted an earlier version of the same statute. Id. The
Nunn court found that a felony must “involve some
special danger to human life,” both inherently and in
the manner in which the offense was committed, to
qualify as an underlying offense for unintentional
murder. Id. The Anderson court concluded that this re-
quirement survived the statutory amendment, which
occurred only a year after Nunn, and that the district
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court properly dismissed the murder charge because
firearm-possession offenses are not inherently danger-
ous to human life. 666 N.W.2d at 701.

Even assuming error, which we do not conclude,
it would have been harmless. As previously noted,
third-degree assault requires the infliction of sub-
stantial bodily harm, which clearly and inherently in-
volves a “special danger to human life.” See Minn. Stat.
§ 609.223, subd. 1. Moreover, Chauvin committed the
underlying third-degree assault in a manner that in-
volved a special danger to human life by kneeling on
Floyd’s neck for a prolonged period of time. Thus, had
the jury been instructed that they were to determine
whether third-degree assault posed a “special danger
to human life” to be an underlying felony for uninten-
tional murder, there is no reasonable doubt that the
verdict would have been the same.

VI. The state did not present cumulative evi-
dence on reasonable use of force.

Chauvin claims that testimony from seven wit-
nesses regarding the reasonableness of his use of force
constituted cumulative evidence requiring reversal.
We are not persuaded.

We review a district court’s evidentiary rulings, in-
cluding the decision to admit expert testimony, for an
abuse of discretion. State v. Garland, 942 N.W.2d 732,
742 (Minn. 2020). Because Chauvin challenged the tes-
timony of the state’s expert witness Professor Seth
Stoughton as cumulative at trial and raised this issue
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in a motion for a new trial, the harmless-error analysis
applies. See State v. Peltier, 874 N.W.2d 792, 802 (Minn.
2016).

Generally, “[a]ll relevant evidence is admissible.”
Minn. R. Evid. 402. But even relevant evidence may be
excluded to avoid “needless presentation of cumula-
tive evidence.” Minn. R. Evid. 403. When determining
whether to admit expert testimony, a district court con-
siders whether it “will assist the trier of fact to under-
stand the evidence or determine a fact in issue,” Minn.
R. Evid. 702, and whether the subject “is within the
knowledge and experience of a lay jury,” State v. Hel-
terbridle, 301 N.W.2d 545, 547 (Minn. 1980). In addi-
tion, our supreme court has cautioned that “expert
testimony [should] be carefully monitored in criminal
cases so that a jury is not dissuaded from exercising
its own independent judgment.” State v. DeShay, 669
N.W.2d 878, 885 (Minn. 2003).

The challenged testimony came from five members
of the MPD and two outside experts. First, Chauvin’s
direct supervisor D.P. described the MPD policy gov-
erning the use of maximal restraint technique (MRT)
using a hobble, which is a device used to control a sub-
ject’s hands and feet when a suspect is kicking or act-
ing out aggressively. D.P. testified that “restraining
somebody or [placing] them on their chest or stomach
for too long” can compromise their breathing, causing
positional asphyxia’ even when the pressure is from

7 Asphyxia refers to a lack of oxygen or excess of carbon di-
oxide in the body that results in unconsciousness or death.
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the subject’s own body with no additional pressure be-
ing applied. MPD policy therefore requires officers to
roll a suspect into “the side recovery position” to avoid
positional asphyxia. Next, the head of the MPD homi-
cide unit, R.Z., testified that MPD policy instructs that
once a suspect is handcuffed and becomes less com-
bative, officers may have them sit on the curb to calm
them down. MPD Chief M.A. explained how Chauvin’s
conduct violated MPD policies. Inspector K.B., who
oversaw the training program at MPD, gave a detailed
description of MPD’s training structure which covers,
in part, use of force, the dangers of positional asphyxia,
assessment of a situation, and medical aid. According
to K.B., the dangers of positional asphyxia are known
throughout the department, and MPD does not train
its officers to place a knee on a subject’s neck or to re-
strain them in the prone position for as long as
Chauvin restrained Floyd. Finally, J.M. testified to the
training that Chauvin received, including that officers
should not deploy more force than necessary.

As for the two outside experts, Professor Stough-
ton studies the regulation of policing. After reviewing
the videos and documents, Professor Stoughton com-
piled a nearly 300-page comprehensive report. At trial,
he explained that an officer’s use of force must be rea-
sonable from the time the force is first used and
throughout the entire duration. He testified that there
were two components of Chauvin’s use of force: (1) the
knee over Floyd’s neck and (2) the prone restraint. In

Positional asphyxia is a form of asphyxia that occurs when some-
one’s position prevents the person from breathing adequately.
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his opinion, the unreasonable force began when the of-
ficers restrained Floyd in a prone position and when
Chauvin pressed his knee into Floyd’s neck. Sergeant
Jody Stiger is an employee of the Los Angeles Police
Department and has extensive experience in analyzing
use-of-force incidents. Stiger described the methodol-
ogy under which Chauvin’s conduct was examined
Chauvin’s conduct and clarified terms such as “force”
and “threat” for the jury. Stiger opined that Chauvin’s
use of force against Floyd became unreasonable and
“excessive” once Floyd was on the ground and ceased
resisting.

Each witness offered a distinct perspective on the
central issue of use of force. Rather than duplicating
each other’s testimony, they collectively painted a com-
prehensive picture that helped the jury to evaluate the
reasonableness of Chauvin’s use of force. Furthermore,
the district court preemptively guarded against cumu-
lative evidence by specifically instructing the state not
to ask “every officer what [they] would have done dif-
ferently,” which, as the district court noted, might be
cumulative. We therefore conclude that the district court
did not abuse its broad discretion by allowing the state
to present seven witnesses on the use-of-force issue.

VII. The district court did not abuse its dis-
cretion by excluding a presentation slide
from MPD training materials.

Chauvin argues that the district court abused its
discretion by excluding a slide from an MPD training
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presentation because it lacked proper foundation. We
are not convinced.

“[A] decision on sufficiency of foundation is within
the discretion of the [district] court.” McKay’s Family
Dodge v. Hardrives, Inc., 480 N.W.2d 141, 147 (Minn.
App. 1992) (quotation omitted), rev. denied (Minn. Mar.
26, 1992). An appellant must show both an abuse of
discretion and prejudice. State v. Lindsey, 755 N.W.2d
752, 755 (Minn. App. 2008), rev. denied (Minn. Oct. 29,
2008). Prejudice exists when “the error substantially
influenced the jury’s decision.” State v. Loving, 775
N.W.2d 872, 879 (Minn. 2009).

Before trial, the state moved in limine to exclude
a presentation slide from MPD training materials for
lack of proper foundation. This slide contains text de-
scribing the MRT and a photo of three men performing
the MRT by restraining an individual in a prone posi-
tion on the ground. Because Chauvin could not show
that he received the training shown on this slide, the
district court appropriately granted the state’s motion
to exclude the evidence for lack of foundation.

Further, Chauvin cannot demonstrate that the ex-
clusion of the slide prejudiced him. The text on the
slide explicitly instructed the officers to “[p]lace the
subject in the recovery position to alleviate positional
asphyxia” when using MRT. As a result, even if admit-
ted, the evidence would have further shown that
Chauvin failed to follow the MPD training and used
unreasonable force. Chauvin’s argument fails.
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VIII. The district court did not abuse its dis-
cretion by excluding the out-of-court
statement made by M.H., a passenger in
Floyd’s car before the incident.

Chauvin asserts that the district court abused its
discretion by excluding M.H.’s out-of-court statement
to law enforcement. We are not persuaded.

“[Appellate courts] review a district court’s eviden-
tiary rulings for [an] abuse of discretion, even when, as
here, the defendant claims that the exclusion of evi-
dence deprived him of his constitutional right to a
meaningful opportunity to present a complete de-
fense.” State v. Zumberge, 888 N.W.2d 688, 694 (Minn.
2017). “Even if an objection was made and a district
court abused its discretion,” we will not reverse if the

exclusion of evidence was harmless beyond a reasona-
ble doubt. Id.

Shortly after Floyd’s death, M.H. went to Texas
where he was apprehended based on existing war-
rants. Agents from the Minnesota Bureau of Criminal
Apprehension travelled to Texas and conducted a rec-
orded interview of him on June 2, 2020. At trial,
Chauvin initially sought to subpoena M.H. to testify
about Floyd’s use of drugs, Floyd’s behavior in Cup
Foods and in the car before the officers arrived, and
Floyd’s physical condition earlier that day, including
how M.H. observed that Floyd suddenly fell asleep in
the car. M.H. invoked his Fifth Amendment privilege,
which the district court honored. Chauvin moved to ad-
mit the recording of the interview under Minn. R. Evid.
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804(b)(3) as a statement against penal interest or un-
der the residual exception to the hearsay rule, Minn.
R. Evid 807. The district court denied the motion.

On appeal, Chauvin challenges the district court’s
determination that M.H.’s recorded statement was in-
admissible under Minn. R. Evid. 804(b)(3) only. Gener-
ally, an out-of-court statement made by a nonparty and
offered to prove the truth of the matter asserted is in-
admissible hearsay. Minn. R. Evid. 801(c), 802. How-
ever, an exception exists when a declarant makes a
statement against penal interest. Minn. R. Evid.
804(b)(3). To qualify under this exception, (1) the de-
clarant must be unavailable to testify at trial; (2) the
statement must be so incriminating when made that
“a reasonable person in the declarant’s position would
not have made the statement unless believing it to be
true”; and (3) the admission of the statement cannot
violate the Confrontation Clause. State v. Tovar, 605
N.W.2d 717, 723 (Minn. 2000) (quotation omitted).

Here, M.H.’s invocation of his Fifth Amendment
rights made him unavailable to testify at trial. See
State v. Irlas, 888 N.W.2d 709, 712-13 (Minn. App.
2016). On the second requirement, however, the dis-
trict court found that M.H. did not make the statement
to the police against his penal interest. To the contrary,
the transcript of the interview shows that he specifi-
cally denied giving a fake $20 bill to Floyd or providing
drugs to Floyd. While M.H. referenced drug deals on
the street, he said nothing specific as to time, date, lo-
cation, or persons involved that would clearly subject
him to criminal liability. A reasonable person in M.H.’s
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position would not have believed that these statements
would subject him to criminal liability. We therefore
conclude that the district court did not abuse its dis-
cretion by excluding M.H.’s out-of-court recorded state-
ment.

IX. The district court did not abuse its dis-
cretion by denying Chauvin’s motion for
a new trial based on alleged prosecuto-
rial misconduct.

Chauvin asserts that his conviction must be re-
versed because the state engaged in prosecutorial mis-
conduct at trial. We are not persuaded.

In a posttrial motion for a new trial, Chauvin al-
leged that the state engaged in prosecutorial miscon-
duct by (1) violating discovery disclosure rules; (2)
failing to prepare witnesses; (3) making improper ar-
guments in closing and rebuttal arguments; and (4) in-
fluencing Dr. Baker’s autopsy report. The district court
found that Chauvin “failed to demonstrate that the
[state] ha[d] engaged in prosecutorial misconduct” and
denied the motion.

We review a district court’s denial of a posttrial
motion for a new trial based on prosecutorial miscon-
duct for an abuse of discretion. State v. Smith, 464
N.W.2d 730, 734 (Minn. App. 1991). In State v. Caron,
the supreme court set out a two-tiered harmless-error
review for objected-to prosecutorial misconduct. 300
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Minn. 123, 218 N.W.2d 197, 200 (1974).% “[I]n cases in-
volving unusually serious prosecutorial misconduct,”
appellate courts consider whether it is certain beyond
a reasonable doubt that the misconduct was harmless.
Id. In cases involving less serious prosecutorial mis-
conduct, appellate courts consider whether “the mis-
conduct likely played a substantial part in influencing
the jury to convict.” Id. Absent clear error, we defer to
the district court’s factual findings. See Rasmussen v.
Two Harbors Fish Co., 832 N.W.2d 790, 797 (Minn.
2013).

A. The state did not commit prosecuto-
rial misconduct during discovery.

On June 30, 2020, the district court issued a sched-
uling order setting several dates, including that all dis-
covery be completed “on or before August 14, 2020,”
and “any discovery received after the deadline shall be
disclosed within 24 hours to the opposing party.” In De-
cember 2020, Chauvin moved to continue the trial, in
part, due to discovery violations by the state. Chauvin
alleged that the state engaged in discovery dumping
and failed to disclose discovery timely. The district
court denied a continuance on the discovery-violation
grounds and found:

8 The supreme court has questioned whether this two-tiered
approach is still good law, while declining to decide the question.
See State v. McDaniel, 777 N.W.2d 739, 749 (Minn. 2010); see also
State v. Carridine, 812 N.W.2d 130, 146 (Minn. 2012).
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The [s]tate did not engage in any intentional
violations of discovery rules. Any duplication
of documents or disorganization of documents
is attributable to the source from which the
prosecution team received the material. The
[s]ltate has not acted in bad faith. While the
discovery is voluminous because the investi-
gation is extensive, it appears that the [s]tate
is providing discovery to the defense as
quickly as possible, even if not strictly meet-
ing the [district court’s] 24-hour disclosure
mandate.

The record supports the district court’s finding that the
state did not deliberately miss the court-ordered dis-
covery deadlines or produce documents in a way that
was unnecessarily disorganized. We therefore conclude
that the state’s mistakes during discovery disclosure
did not rise to the level of prosecutorial misconduct.
See State v. Leutschaft, 759 N.W.2d 414, 418 (Minn.
App. 2009) (explaining that, whereas deliberate viola-
tion of rule or practice constitutes prosecutorial mis-
conduct, good-faith mistake or error does not rise to
level of misconduct), rev. denied (Minn. Mar. 17, 2009).

B. The state did not commit prosecuto-
rial misconduct by failing to prepare
its witnesses, and any alleged error
was harmless beyond a reasonable
doubt.

“The state has a duty to prepare its witnesses,
prior to testifying, to avoid inadmissible or prejudi-
cial statements.” State v. McNeil, 658 N.W.2d 228, 232
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(Minn. App. 2003). Chauvin claims that the state vio-
lated this duty in two instances.

First, despite the district court’s order banning
clothing with slogans or brands in the courtroom, one
of the state’s witnesses wore a “Black Lives Matter” t-
shirt under his white dress shirt when he testified.
However, images from the trial show that the slogan
was hardly visible, even when zoomed in.

Second, one of the state’s witnesses, Dr. Baker, re-
ferred to federal grand jury proceedings regarding
Floyd’s death at trial. The challenged references oc-
curred during the defense counsel’s cross-examination
of Baker, when defense counsel tried to impeach Baker
with an alleged prior inconsistent statement to the
grand jury:

Q: Did you testify extensively about the sig-
nifican[ce] of the coronary arteries and the
heart disease?

A: TI'm not sure what you mean by the word
“extensively,” counselor. I — if we need to pull
out the transcript we can; I'm not sure what
the word “extensively” means in this context.

Q: OkKkay. You talked about the issue sur-
rounding Mr. Floyd’s death regarding his cor-
onary arteries, right?

A: Again, I have no — I can’t quote you the
grand jury transcript of it. If you’d like to pull
it out, I'd be happy to refresh my memory. I'm
almost certain it had to have come up.
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(Emphasis added.) Defense counsel did not object but
showed a document to Baker before continuing the
cross-examination.

Q: Okay. And then you testified a second
time; correct?

A: To the federal grand jury?
Q: Yes.
A: Yes, Idid.

Contrary to Chauvin’s assertion that Baker’s refer-
ences were unsolicited, the record shows that they oc-
curred during cross-examination and were in direct
response to defense counsel’s questions about Baker’s
testimony before the grand jury, which Baker appeared
to have only referenced to clarify the questions asked
of him.

In both instances, the state’s conduct can hardly
be described as a deliberate violation of its duty to pre-
pare a witness constituting prosecutorial misconduct.
See Leutschaft, 759 N.W.2d at 418. And even were we
to assume that both circumstances constituted serious
prosecutorial misconduct, the errors would have been
harmless beyond a reasonable doubt because neither
contributed to the guilty verdict.
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C. The state’s objectionable remarks dur-
ing closing and rebuttal argument were
harmless beyond a reasonable doubt.

Chauvin argues that the state belittled the de-
fense in the state’s closing and rebuttal arguments by
calling Chauvin’s arguments “stories” and “nonsense”
and by claiming that Chauvin was “shading the truth.”
Chauvin objected to these comments on misconduct
grounds at trial, which the district court overruled on
the state’s initial use of the word “story” but sustained
the objection to its continued use. It also sustained the
objection to the comment about Chauvin “shading the
truth” and instructed the jury to disregard it. “The
state has a right to vigorously argue its case” and its
argument “is not required to be colorless.” State v. Da-
vis, 735 N.W.2d 674, 682 (Minn. 2007). However, it
“may not belittle the defense.” Id. “A reviewing court
considers the closing argument as a whole and does not
focus on selective phrases or remarks.” State v. Taylor,
650 N.W.2d 190, 208 (Minn. 2002). Here, the district
court sustained Chauvin’s objection to these com-
ments, except for the first reference to a “story,” and
instructed the jury to disregard those remarks. Appel-
late courts assume that the jury followed the district
court’s instructions. State v. Vang, 774 N.W.2d 566, 578
(Minn. 2009). We therefore conclude that any error was
harmless beyond a reasonable doubt.
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D. Chauvin forfeited the claim that the
state influenced Dr. Baker’s autopsy
report.

Chauvin makes a passing allegation in his brief
that the state pressured Dr. Baker to alter his findings
and conclusions on Floyd’s death. Because Chauvin
does not point to any instance in the trial record where
this occurred, and he does not provide any substantive
argument to support his claim, he has forfeited this is-
sue and we will not address it. See State v. Myhre, 875
N.W.2d 799, 806 (Minn. 2016).

In sum, we conclude that the record supports the
district court’s finding that Chauvin failed to prove
that the state committed prosecutorial misconduct.
Even if we were to assume serious misconduct and ap-
ply the stricter standard of review under Caron, we
conclude that any alleged misconduct was harmless
beyond a reasonable doubt. 218 N.W.2d. at 200. The
district court therefore did not abuse its discretion by
denying Chauvin’s new-trial motion alleging prosecu-
torial misconduct.

X. Chauvin is not entitled to a new trial
based upon the district court’s failure to
ensure that sidebar conferences were
transcribed.

Chauvin claims that he is entitled to a new trial
because the district court failed to make a steno-
graphic record of all trial proceedings as required by
Minn. Stat. § 486.02 (2022). We disagree.
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A district court has the discretion to grant or deny
a new trial. Halla Nursery, Inc. v. Baumann-Furrie &
Co., 454 N.W.2d 905, 910 (Minn. 1990). Appellate
courts will not disturb the district court’s decision ab-
sent a clear abuse of that discretion. Id.

During trial, the district court ordered the parties
to make objections without argument unless invited by
the court, and that sidebar conversations would be off
record but that the “[p]larties may make a record later
outside the presence of the jury.” In a postverdict mo-
tion for a new trial, Chauvin argued that the district
court’s failure to order that a contemporaneous record
be made of the sidebar conferences violated section
486.02, which requires a stenographic record of all trial
proceedings to be transcribed, including “all objections
made, and the grounds thereof as stated by counsel.”
The district court denied Chauvin’s motion without
discussion or analysis.

Even if we assume without concluding that the
district court’s failure to have the sidebar conferences
recorded violates section 486.02, Chauvin provides no
authority to support the proposition that this errone-
ous absence of a record alone entitles him to a new
trial. In Hoagland v. State, the supreme court noted
that “a transcript is important to, but not always es-
sential for, a meaningful appeal.” 518 N.W.2d 531,
535 (Minn. 1994). To obtain a new trial, Chauvin must
also show that the incomplete transcript prevented
him from obtaining meaningful review. State v. Whit-
son, 876 N.W.2d 297, 307 (Minn. 2016). Here, Chauvin
neither alleges that anything occurred in these
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conferences that would independently constitute error
nor asserts that any of the district court’s resulting rul-
ings were improper. Accordingly, Chauvin fails to show
that the incomplete record prevented him from obtain-
ing meaningful review. We therefore conclude that the
district court did not abuse its discretion by denying
Chauvin’s new-trial motion.

XI. The alleged cumulative errors did not
deny Chauvin a fair trial.

Chauvin claims that the cumulative effect of the
district court’s errors deprived him of a fair trial. We
disagree. The supreme court has held that, in rare
cases, “the cumulative effect of trial errors can deprive
a defendant of his constitutional right to a fair trial
when the errors and indiscretions, none of which alone
might have been enough to tip the scales, operate to
the defendant’s prejudice by producing a biased jury.”
State v. Davis, 820 N.W.2d 525, 5638 (Minn. 2012) (quo-
tation omitted). “When considering a claim of cumula-
tive error, [appellate courts] look to the egregiousness
of the errors and the strength of the State’s case.” State
v. Fraga, 898 N.W.2d 263, 278 (Minn. 2017). In this
case, we have concluded that none of the alleged errors
affected the verdict when viewed separately. Viewing
the alleged errors together, we reach the same con-
clusion. Moreover, with the multiple eyewitnesses,
expert witnesses, autopsy report, and body-camera
footage of the incident, the state had a strong case
against Chauvin. We therefore conclude that the
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alleged errors, when considered cumulatively, did not
deny Chauvin a fair trial.

XII. The district court did not abuse its dis-
cretion by departing upward from the
presumptive sentencing range.

Chauvin argues that the district court abused its
discretion by sentencing him to 270 months in prison,
an upward durational departure from the presumptive
sentencing range. We are not persuaded.

A district court generally must impose a sentence
within the presumptive sentencing range unless “iden-
tifiable, substantial, and compelling circumstances”
support a departure. Minn. Sent’g Guidelines 2.D.
(Supp. 2019). “Substantial and compelling circum-
stances are those demonstrating that the defendant’s
conduct in the offense of conviction was significantly
more or less serious than that typically involved in the
commission of the crime in question.” State v. Barth-
man, 938 N.-W.2d 257, 270 (Minn. 2020) (quotation
omitted). We review a district court’s decision to depart
from the presumptive range for an abuse of discretion.
State v. Stanke, 764 N.W.2d 824, 827 (Minn. 2009).
Whether a particular reason for an upward departure
is permissible is an issue of law that we review de novo.
Dillon v. State, 781 N.W.2d 588, 595 (Minn. App. 2010),
rev. denied (Minn. July 20, 2010). If the district court
has identified a proper basis to depart, then we review
its decision whether to depart for an abuse of discre-
tion. Id.
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Under the sentencing guidelines, the presumptive
sentence for Chauvin, whose criminal-history score
was zero, is 150 months. Minn. Sent’g Guidelines 4.A.
(Supp. 2019). The presumptive range for Chauvin’s
sentence is 128 months to 180 months. Id. Any sen-
tence within that range is not a departure. See Id.
Chauvin waived his right to have a jury determine
whether the facts would support a sentence enhance-
ment under Blakely v. Washington, 542 U.S. 296, 124
S.Ct. 2531, 159 L.Ed.2d 403 (2004). In its sentencing
order, the district court identified two aggravating fac-
tors to support an upward departure of 270 months’
imprisonment: that Chauvin treated Floyd with par-
ticular cruelty and that Chauvin abused his position of
trust and authority as a police officer.

To support that Chauvin committed the offense in
a particularly cruel way exceeding what would be suf-
ficient for a conviction, the district court found: (1)
Chauvin pressed one knee on Floyd’s neck with his
other knee in Floyd’s back, “all the while holding
[Floyd’s] handcuffed arms in the fashion [Chauvin] did
for more than nine minutes”;® (2) Chauvin “kill[ed]
George Floyd slowly by preventing his ability to
breathe when Mr. Floyd had already made it clear he
was having trouble breathing”; (3) “Mr. Floyd was beg-
ging for his life [during the restraint] and obviously

9 See State v. Rourke, 773 N.W.2d 913, 926 (Minn. 2009) (rec-
ognizing that particular cruelty can be found when defendant in-
flicts gratuitous pain on victim).
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terrified'® by the knowledge that he was likely to die,”
but Chauvin “remained indifferent to Mr. Floyd’s
pleas”; (4) Chauvin failed to render aid!! to Floyd “after
one of his fellow officers announced [that] he was una-
ble to detect a pulse” and Chauvin continued to “kneel
on the back of Mr. Floyd’s neck . . . for more than two
and a half minutes”; and (5) Chauvin “prevent[ed] by-
standers, including an off-duty Minneapolis firefighter,
from assisting [Floyd].”*? (Emphasis added.) Substan-
tial evidence in the record supports the district court’s
findings.

The district court also determined that Chauvin
abused his position of trust and authority because the
relationship between Chauvin, then a police officer,
and Floyd, a civilian, was “fraught with power imbal-
ances that may make it difficult for [Floyd] to protect
himself.” However, we are not aware of any caselaw

10 See State v. Garcia, 302 N.W.2d 643, 647 (Minn. 1981) (af-
firming upward departure when defendant treated kidnap victim
in particularly cruel way by driving her around for two hours “in
a wild fashion” and subjecting her to psychological terror and
physical abuse), overruled on other grounds by State v. Givens,
544 N.W.2d 774 (Minn. 1996).

11 See State v. Jones, 328 N.W. 2d 736, 738 (Minn. 1983)
(finding multiple grounds for departure, including failure to ren-
der aid, when defendant participated in aggravated robbery of an
elderly lady and left injured victim in apartment). But see Tucker
v. State, 799 N.W.2d 583, 587-88 (Minn. 2011) (stating that fail-
ure to provide medical aid on its own is not a sufficient basis for
departure).

12 The district made this finding to support Chauvin’s abuse
of position of authority or trust. It then incorporated this finding
to support the aggravating factor of particular cruelty as well.
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applying this factor to a police officer. But even if we
assume without concluding that this aggravating fac-
tor does not apply, treating the victim with particular
cruelty is a sufficient basis for an upward sentenc-
ing departure by itself. See Minn. Sent’g Guidelines
2.D.203.b(2) (listing particular cruelty in nonexclusive
list of aggravating factors); see also State v. Barthman,
938 N.W.2d 257, 262 (upholding greater-than-double
durational departure for one count of criminal sexual
conduct based on aggravating factor of particular cru-
elty alone). Moreover, Chauvin’s failure to render aid
to Floyd, in conjunction with particular cruelty, can
comprise multiple grounds to depart upward. See
Jones, 328 N.W.2d at 738 (finding multiple grounds for
departure, including failure to render aid). Accordingly,
we may affirm the district court’s sentence without re-
lying on the aggravating factor of abuse of position if
we are convinced beyond a reasonable doubt that, were
we to remand the case, the district court would impose
the same sentence absent reliance on this factor.
Stanke, 764 N.W.2d at 829; see also State v. Mohamed,
779 N.W.2d 93, 100 (Minn. App. 2010), rev. denied
(Minn. May 18, 2010).

Even though the district court identified two ag-
gravating factors for departure, the underlying find-
ings supporting each factor overlapped substantially.
For instance, Chauvin’s prolonged use of force on Floyd
causing asphyxiation and his failure to render aid are
findings that the district court expressly relied on to
support both aggravating factors. The district court
also incorporated all of its findings that supported
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Chauvin’s abuse of his position into the findings that
supported the particular-cruelty factor and stated that
it sentenced Chauvin “in consideration of all the facts
presented at trial.”

Finally, before determining Chauvin’s sentence,
the district court reviewed sentencing data in Min-
nesota from 2010 through 2019 and found that the
average aggravated sentence for a defendant whose
criminal-history score was zero and who was convicted
of second-degree unintentional felony murder was
278.2 months, which is longer than the aggravated
sentence Chauvin received. Given this record, we con-
clude that, even if we were to remand the case, the dis-
trict court would impose the same sentence.

DECISION

Police officers undoubtedly have a challenging, dif-
ficult, and sometimes dangerous job. However, no one
is above the law. When they commit a crime, they must
be held accountable just as those individuals that they
lawfully apprehend. The law only permits police offic-
ers to use reasonable force when effecting a lawful ar-
rest. Chauvin crossed that line here when he used
unreasonable force on Floyd.

We hold that, when a criminal defendant moves to
change venue, continue trial, or sequester the jury al-
leging that publicity surrounding the trial created ei-
ther actual or presumed juror prejudice, a district
court does not abuse its discretion by denying the mo-
tions if it takes sufficient mitigating steps and verifies
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that the jurors can set aside their impressions or opin-
ions and deliver a fair and impartial verdict. We also
hold that a police officer can be convicted of second-
degree unintentional felony murder for causing the
death of another by using unreasonable force consti-
tuting third-degree assault to effect a lawful arrest.

In addition, we conclude that the district court did
not abuse its discretion by (1) denying Chauvin’s re-
quest for a Schwartz hearing; (2) its jury instructions;
(3) allowing the state to present seven witnesses on the
use-of-force issue; (4) excluding from admission a
presentation slide from MPD training materials; (5)
denying Chauvin’s new-trial motion based on alleged
prosecutorial misconduct; (6) excluding an unavailable
witness’s out-of-court statement; and (7) departing up-
ward from the presumptive range under the sentenc-
ing guidelines. We further conclude that Chauvin is not
entitled to a new trial based upon the district court’s
failure to ensure that sidebar conferences were tran-
scribed and that any alleged cumulative error did not
deny Chauvin a fair trial. Finally, we decline to address
Chauvin’s challenge to his third-degree-murder con-
viction because the district court did not convict
Chauvin of or sentence him for this offense.

Affirmed.
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2021 WL 2604508 (Minn.Dist.Ct.) (Trial Order)
District Court of Minnesota,
Fourth Judicial District.
Hennepin County

STATE of Minnesota, Plaintiff,
V.
Derek Michael CHAUVIN, Defendant.

No. 27-CR-20-12646.
June 24, 2021.

Order Denying Motions for New Trial
and for Schwartz Hearing

Peter A. Cahill, Judge.

This matter came before the Court on Defendant’s
motions for a new trial and for a Schwartz hearing.

Eric J. Nelson, Attorney at Law, appeared in writ-
ing on behalf of Defendant.

Matthew Frank, Assistant Attorney General; and
Neal Katyal, Sundeep Iyer, Nathaniel Zelinsky, Harri-
son Kilgore, and Victoria Joseph, Special Assistant
Attorneys General, appeared in writing on behalf of
the State of Minnesota.

Based on all the files, records, and proceedings, the
Court makes the following:
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FINDINGS OF FACTS AND
CONCLUSIONS OF LAW

1. Defendant has failed to demonstrate that the
Court abused its discretion or committed error such
that Defendant was deprived of his constitutional right
to a fair trial.

2. Defendant has failed to demonstrate that the
State engaged in prosecutorial misconduct such that
Defendant was deprived of his constitutional right to a
fair trial.

3. Defendant has failed to establish a prima facie
case of juror misconduct or that a juror gave false tes-
timony during voir dire to warrant an evidentiary
hearing pursuant to Schwartz v. Minneapolis Subur-
ban Bus Co., 104 N.W.2d 301 (Minn. 1960); State v.
Usee, 800 N.W.2d 192 (Minn. App. 2011).

ORDER
1. Defendant’s motion for a new trial is DENIED.

2. Defendant’s motion for a Schwartz hearing is
DENIED.

3. The transcript of proceedings attached to the
State’s memorandum as Exhibit A is STRICKEN as it
was neither prepared nor certified by an official court
reporter.
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BY THE COURT:
<<signature>>

Peter A. Cahill

Judge of District Court
Digitally signed by Cahill, Peter
Date: 2021.06.23 22:34:08
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STATE OF MINNESOTA
IN SUPREME COURT
A21-1228

State of Minnesota,
Respondent,

vs.

Derek Michael Chauvin,

Petitioner.

ORDER

Based upon all the files, records, and proceedings
herein,

IT IS HEREBY ORDERED that the petition of
Derek Michael Chauvin for further review is denied.
Dated: July 18, 2023 BY THE COURT:

/s/ Lorie S. Gildea
Lorie S. Gildea
Chief Justice






