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@Court of Appeals
ittt Digtrict of Texaz at Dallas

No. 05-20-01118-CV

BRIGETTA D'OLIVIO, Appellant
: Y.
HILARY THOMPSON HUTSON, Appelice

On Appeal from the County Court at Law No. 2
Collin County, Texas
Trial Court Cause No. 002-02704-2020

MEMORANDUN OPINION

Before Justices Partida-Kipness, Reichek, and Goldstein
Opinion by Justice Partida-Kipness

In this forcible entry and detainer case, pro se appellant Brigetta D’Olivio
appeals the county court at law’s judgment awarding possession of property to
appellee Hilary Thompson Hutson. In five issues, D’Olivio seeks reversal of the
judgment. Finding no error, we affirm the judgment.

BACKGROUND

In 2019, Hutson sued D’Olivio in district court for trespass to try title to-a
home in Plano, which forms the basis for this eviction suit. D’Olivio had asserted
ownership of the home through a purported marriage to Richard W. Thompson, Jr.,

Hutson’s elderly father, and a will Thompson allegedly executed two weeks later,



the day before he died, giving her all his property. On August 11, 2020, the district
court rendered a final suminary judgment declaring Hutson had superior title to the
home because the house passed automatically to Hutson through a joint tenancy with
right of survivorship. D’Olivio later appealed to this court, and we affirmed the
judgment. See D 'Olivio v. Hutson, No. 05-20-00969-CV, 2022 WL 2800836, at *6
(Tex. App.—Dallas July 18, 2022, no pet. h.) (mem. op.). On August 12, 2020,
Hutson éent D’Olivio notice to vacate the home within three days. It» is undisputed
that D’Olivio did not vacate.

On August 17, 2020, Hutson filed suit in justice court to evict D’Olivio from
the home. As evidence in support, Hutson offered the presuit notice to vacate
previously sent to D’Olivio, an affidavit confirming D’Olivie’s lack of military
status, and a deed showing the propefty had been transferred to H?tson and
Thompson as joint tenants with a right of survivorship. Hutson also offered a copy
of the August 11, 2020 district court judgment stating she had superior title to the
home. After hearing the evidence, the justice court rendered a judgment of
possession in Hutson’s favor on November 11, 2020. D’Olivio appealed to the
county court for a trial de novo.

During the December 2020 trial, Hutson did not introduce any new evidence
to support her forcible entry and detainer claim. Instead, she relied on the evidence
previously introduced in the justice court, along with the August 11, 2020 district
court judgment that resolved title in her favor. Hutson asserted these documents
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made a prima facie case for forcible entry and detainer. The county court agreed and
rendered a judgment of possession for Hutson. D’Olivio appeals.
STANDARD OF REVIEW

In an appeal from a bench trial where neither party has requested findings of
fact and conclusions of law, the trial court’s implied findings are reviewable for legal
and factual sufficiency of the evidence by the same standards as a jury verdict. Great
Am. Lloyds Ins. Co. v. Vines-Herrin Custom Homes, L.L.C., 596 S.W.3d 370, 374
(Tex. App.—Dallas 2020, pet. denied). Evidence is legally insufficient to support a
jury finding when (1) the record bears no evidence of a vital fact, (2) the court is
barred by rules of law or of evidence from giving weight to the only evidence offered
to prove a vital fact, (3) the evidence offered to prove a vital fact is no more than a
mere scintilla, or (4) the evidence conclusively establishes the opposite of a vital
fact. Shields LP v. Bradberry, 526 S.W.3d 471, 480 (Tex. 2017). Whén determining
whether legally sufficient evidence supports a finding, we coﬁsider evidence
favorable to the finding if the factfinder could reasonably do so and disregard
evidence contrary to the finding uniess a reasonable factfinder could not. Id. “The
evidence is legally sufficient if it would enable reasonable and fair;mjnded people
to reach the finding under review.” Guillory v. Dietrich, 598 S.W.3d 284, 293 (Tex.
App.—Dallas 2020, pet. denied).

In addition to her sufficiency challenge, D’Olivio also raises jurisdictional

challenges. Whether a court has subject-matter jurisdiction is a question of law
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subject to de novo review. Tex. Dep 't of Parks & Wildlife v. Miranda, 133 S.W.3d

21I7, 226 (Tex. 2004). “Exclusive jurisdiction is a question of law we review de

novo.” Emps. Ret. Sys. of Tex. v. Duenez, 283 S.W.3d 905, 909 (Tex. 2009).
ANALYSIS

D’Olivio brings five issues on appeal. Those issues center on D’0Olivio’s
contentions the county court either lacked jurisdiction to determine possession rights
or failed to conduct a trial de novo as required by statute. Despite their common
themes, however, D’Olivio’s arguments are distinct for each issue. We will address
each in turn.

D’Olivio’s first two issues address her belief she did not receive a trial de
novo. First, D’Olivio argues the county court did not conduct a trial de novo as
required because it decided the case based on the evidence that was before‘the justice
court rather than receiving new evidence. Second, D’Olivio maintains the evidence
was insufficient to support the judgment of possession.

Cases first heard in justice courts may be appealed to a statutory county court
for a trial de novo. In re A.L.M.-F., 593 S.W.3d 271, 279 (Tex. 2019). The counj:y
court’s jurisdiction extends as far as the justice court’s jurisdiction. In re Catapult
Realty Capital, L.L.C., Nos. 05-19-00109-CV, 05-19-01056-CV, 2020 WL 831611,
at *7 (Tex. App.—Dallas Feb. 20, 2020, no pet.) (mém. op.) (combined appeal &
orig. proceeding). When an appeal has been perfected in a forcible entry and detainer

suit, the judge must immediately send the county court clerk a certified copy of all
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docket entries, a certified copy of the bill of costs, and the original papers in the case.
TeEX. R. Civ. P. 510.10(a). In this appeal, the county court enjoyed the same
jurisdiction as the justice court, and the evidence from the justice court was brought
before the county court and can be found in the record on appeal. Moreover, the
county court provided D’Olivio a full and complete de novo hearing during which
the court permitted D’Olivio to make lengthy arguments and make her case.
D’Olivio declined to introduce evidence and did not challenge the documents
already before the court. We conclude thé county court was within its rights to
redetermine “all issues on which the judgment was founded” based on the evidence
that appeared before it through a transfer of records from the justice court. See
ALM-F.,593 S.W.3d at 278.

Further, the evidence was sufficient to support a judgment of possession.
A forcible detainer action is a special proceeding created to provide a speedy,
simple, and inexpensive means for resolving the question of right to immediate
possession of real property. In re Am. Homes for Rent Props. Eight, LLC, 498
S.W.3d 153, 156 (Tex. App—Dallas 2016, orig. proceeding) (mem. op. on reh’g).
Judgment of possession in a fofcible detainer action is not intended to be a final
determination of whether the eviction is wrongful. Marshall v. Hous. Auth. of City
of San Antonio, 198 S.W.3d 782, 787 (Tex. 2006). Rather, “[t]he sole focus of a
forcible detainer action is the right to immediate possession of real property.”

Shields, 526 S.W.3d at 478. To establish a superior right to immediate possession,
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Hutson had the burden to prove (1) she owned the property; (2) D’Olivio was a
tenant at will, tenant at sufferance, or a tenant or subtenant willfully holding over
after the termination of the tenant’s right of possession; (3) Hutson gave proper
notice to D’Olivio to vacate the premises; and (4) D’Olivio refused to vacate.' Id.

Hutson’s evidence demonstrated each of these elements. She established her
ownership and D’Olivio’s status (1) through a deed that created a joint tenancy with
right of survivorship and automatically endowed Hutson with ownership of the
house upon Thompson’s death, see Wagenschein v. Ehlinger, 581 5.W.3d 851, 858
(Tex. App.—Corpus Christi-Edinburg 2019, pet. denied), and (2) through the final
judgment based on that deed, in which the disirict court determined Hutson had
superior title to the property. See TEX. PROP. CODE § 22.003 (“A final judgment that
establishes title or right to possession in an action to.recover real property is
conclusive against the party from whom the pr&perty is recovered . . . .”); Martin v.
McDonnold, 247 S.W.3d 224, 231 n.2 (Tex. App.—El Paso 2006, no pet.); see also
Fleming v. Wilson, 610 S.W.3d 18, 21 (Tex. 2020).

Hutson also produced sufficient evidence of adequate notice through a

certified letter from her attorpey. In a suit involving a tenant by sufferance, section

! D’QOlivio has not asserted that the Centers for Disease Control and Prevention’s order concerning
eviction should have any effect on this case; and the record bears no evidence that D*Olivio filed an affidavit
that would have brought this case under the order. See Temporary Halt in Residential Evictions to Prevent
the Further Spread of COVID-19, 85 Fed. Reg. 55292-01 (Sept. 4, 2020); Johnson-Williams v. Idlewilde
Apartments, No. 14-19-00977-CV, 2021 WL 98895, at *1 n.2 (Tex. App.—Houston [14th Dist.] Jan. 12,
2021, no pet.) (mer. op.).
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24.005(b) requires the plaintiff to give the tenant written notice to vacate three days
before the plaintiff files a forcible detainer suit unless the parties contracted for a
different notice period. TEX. PROP. CODE. § 24.005(b); Lua v. Capital Plus Fin.,
LLC, No. 05-19-01227-CV, 2022 WL 1681702, at *2 (Tex. App.—Dallas May 26,
2022, no pet. h.); Onabajo v. Household Fin. Corp. III, No. 03-15-00251-CV, 2016
WL 3917140, at *4 (Tex. App.—Austin July 14, 2016, no pet.) (mem. op.). The
demand for possession must be made in writing by a person entitled to possession
of the property. Lua, 2022 WL 1681702, at *2. Here, the written demand for
possession came from a person entitled to possession, the notice gave D’Olivio five
days’ notice to vacate, and it is undisputed D’Olivio did not vacate as instructed. We
conclude the evidence was sufficient to support the judgment of possession in favor
of Hutson. D’Olivio’s first and second issues are overruled.

In her third issue, D’Olivio contends the county court was prohibited from
deciding possessiog rights because the issues of title and possession were
inextricably intertwined. More specifically, D’Olivio maintains the issue of title had

‘to be resolved by the district court before the county court could adjudicate the right
to possession. D’Olivio based this argument in part on her contention Hutson forged
the deeds relied on by Hutson to establish her right to title of the property. We

disagree for two reasons.

First, the district court resolved the issue of title befdre either the justice court
or the district court determined possession rights. Any allegation concerning the
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timing of the proceedings is without merit. See .Brooks v. Wells Fargo Bank, N.A.,
No. 05-16-00616-CV, 2017 WL 3887296, at *8 (Tex. App.—Dallas Sept. 6, 2017,
no pet.) (mem. op.) (“[Bly the time of trial on May 12, 2016, the issue of fitle to the
Property had been resolved by the district court, and the county court’s adjudication
of Wells Fargo’s right to immediate possession of the Property, therefore, was not
intertwined with a determination of title to the Property.”). Second, the county court
lacked jurisdiction to address or consider D’Olivio’s allegations of forgery and fraud
because those issues were irrelevant to the question of possession rights. See TEX.
R. Crv. P. 510.3 (“The court must adjudicate the right to actual possession and not
title.”); Clarkson v. Deutsche Bank Nat’l Trust Co., 331 S.W.3d 837, 839 (Tex.
App.—Amarillo 2011, no pet.) (“In fact, whether or not a sale pursuant to a deed of
trust is invalid may not be determined in a forcible detainer action.”); Williams v.
Bank of New York Mellon, 315 S.W.3d 925, 927 (Tex. App.—Dallas 2010, no pet.)
(“[TThe only issue in a forcible detainer action is which party has the right to
immediate possession of the property.”). We overrule D’Olivio’s third issue.

In her fourth issue, D’Olivio argues the county court erred in rendering
judgment because the probate court that heard a dispute over Thompson’s will had
exclusive jurisdiction. She relies on section 32.005 of the Texas Estates Code, which,
when it applies, provides probate courts with exclusive jurisdiction over probate
proceedings and causes of action “related to the probate proceeding” unless

jurisdiction is made concurrent by the statute. TEX. ESTATES CODE § 32.005(a).
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" D’Olivio argues that because Hutson’s claims were not listed among the types of
claims for which there is concurrent jurisdiction under section 32.007, the probate
court’s jurisdiction over the case is exclusive rather than concurrent. See id. § 32.007.

We rejected this argument in D’Olivio’s appeal from the district court action:

For section 32.005 to apply, the case must be either a probate
proceeding or a case involving matters related to a probate proceeding.
Matters related to a probate proceeding are defined to include “an action
for trial of title to real property that is estate property,” and “an action
for trial of the right of property that is estate property.” Id.
§ 31.002(c)(1). In this case, the sole issue was Hutson’s superior title to
the property, which she obtained before her father died. The evidence
conclusively showed that Hutson and Thompson were joint tenants of
the property based on the May 2018 deed. Thompson and his counsel
ratified that deed and agreed Thompson had only a life estate in the
property at issue. A life estate terminates upon the death of the life
tenant and the life tenant has no power to devise the property that
remains at his death. In re Estate of Hernandez, No. 05-16-01350-CV,
2018 WL 525762, at *6 (Tex. App.—Dallas Jan. 24, 2018, no pet.)
(mem. op.). The property, therefore, passed outside of the estate and is
not a part of, or related to, the probate proceeding. See Wallace v.
Wallace, No. 05-17-00447-CV, 2017 WL 4479653, at *4 (Tex. App.—
Dallas 2017, no pet.) (mem. op.) (probate court did not have exclusive
jurisdiction where former wife was seeking to partition property as
tenant in common and not as heir).

D’Olivio, 2022 WL 2800836, at *6. Our answer to D’Olivio’s argument is the same
in this appeal. We overrule her fourth issue.

In her fifth issue, D’Olivio argues the trial court erred in rendering judgment
because the district court retained plenary power after its judgment. D’Olivio likens
the district court’s plenary power to exclusive jurisdiction, and she maintains the
district court’s plenary power should have prevented the county court from assuming

jurisdiction over the case. D’Olivio provides no authority for the proposition that
g



one court’s plenary power deprives all other courts of subject matter jurisdiction to
consider related matters. Even liberally construing her brief in the interest of justice,
we interpret her fifth issue as an assertion the district court had dominaunt jurisdiction,
which should have precluded the county court from hearing a relatéd suit. So
construed, we disagree with this argument. |

* The general rule is the court in which suit is first filed acquires dominant
jurisdiction to the exclusion of other coordinate courts.? In re J.B. Hunt Transp., Inc.,
492 S.W.3d 287, 294 (Tex. 2016) (orig. proceeding). With some exceptions, when
cases involving the same subject matter are brought in different courts, the court
with the first-filed case has dominant jurisdiction and should proceed, and the other
cases éhould abate. Perry v. Del Rio, 66 S.W.3d 239, 252 (Tex. 2001) (combined
appeal & orig. proceeding). “This first-filed rule flows from principles of comity,
com./enience, and the necessity for an orderly procedure in the irial of contested
issues.” J.B. Hunt, 492 5.W.3d at 294 (internal quotation marks omitted); see Perry,
66 S.W.3d at 252. “The default rule thus tilts the playing field in favor of according

dominant jurisdiction to the court in which suit is first filed.” J.B. Hunt, 492 S.W.3d

at 294.

2 The term “dominant jurisdiction” is a misnomer because it is not a doctrine of jurisdiction but of venue.
In re Powell, 644 S.W.3d 753, 759 n.1 (Tex. App.—Texarkana 2022, orig. proceeding) (citing, infer alia,
Phillips v. Phillips, No. 14-19-00618-CV, 2021 WL 3879262, at *4 n.4 (Tex. App.—Houston [14th Dist.]

Aug. 31, 2021, no pet.)).
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The same is not true in a forcible-detainer suit where, as here, the issues of
title and.possession are not so intertwined that the right of possession cannot be
determined. “[A] forcible-detainer suit in justice court may run concurrently with
another action in another court—even if the other action adjudicates matters that
could result in a different determination of possession from that rendered in the
forcible-detainer suit.” In re Am. Nat’l Inv’rs, Corp., No. 05-17-00937-CV, 2017
WL 6503101, at *2 (Tex. App.—Dallas Dec. 19, 2017, orig. proceeding) (mem. op.)
(quoting Hong Kong Dev., Inc. v. Nguyen, 229 S.W.3d 415, 437 (Tex. App.—
Houston [1st Dist.] 2007, no pet.) (op. on reh’g)); see Cook v. Mufaddal Real Estate
Fund, No. 14-15-00651-CV, 2017 WL 1274118, at *4 (Tex. App.—Houston [14th
Dist.] Apr. 4, 2017, no pet.) (mem. op.). Matters relating to possession may overlap
in the two proceedings without affecting a county court’s right to determine
immed:ate possession. Am. Nat’l Inv’rs, 2017 WL 6503101, at *2. That is because
resolving a forcible detainer action determines only the right to immediate
possession, not the ultimate rights regarding title. /d. (quoting Hong Kong Dev., 229
S.W.3d at 437); accord Gober v. Bulkley Props., LLC, No. 06-18-00031-CV, 2019
WL 321326, at *4 (Tex. App.—Texarkana Jan. 25, 2019, pet. denied) (mem. op.).

We have determined the suits in county court and district court were not so
intertwined that the county court was required to abate this eviction suit. The suit in

county court properly proceeded unhindered by any purported dominant jurisdiction
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of the district court. See Am. Nat’l Inv'rs, 2017 WL 6503101, at *2. We overrule
D’Olivio’s fifth and final issue.
CONCLUSION
D’Olivio has challenged the judgment on several grounds: the conduct of the
trial de novoe, sufficiency of the evidence, intertwinement of the proceedings,
exclusive jurisdiction, and dominant jurisdiction. None of these arguments disturb

the soundness of the judgment of possession. We overrule Appellant’s issues and

affirm the judgment.
/Robbie Partida-Kipness/
ROBBIE PARTIDA-KIPNESS
JUSTICE

201118F.P05
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@t of Appeals
Fifth Bistrict of Texas ab Dallas

JUDGMENT
BRIGETTA D'OLIVIO, Appellant On Appeal from the County Court at
Law No. 2, Collin County, Texas
No. 05-20-01118-CV V. Trial Court Cause No. 002-02704-
: 2020.
HILARY THOMPSON HUTSON, Opinion delivered by Justice Partida-
Appellee Kipness. Justices Reichek and
Goldstein participating.

In accordance with this Court’s opinion of this date, the judgment of the trial
court is AFFIRMED.

It is ORDERED that appellee HILARY THOMPSON HUTSON recover
her costs of this appeal from appellant BRIGETTA D’OLIVIO.

Judgment entered this 28th day of July 2022.
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Order entered September 21, 2022

Tn The
Court of ppesls
IFifth Bistrict of Texas at Ballag

Ne. 05-20-01118-CV

BRIGETTA D'OLIVIO, Appellant
V.

HILARY THOMPSON HUTSON, Appellee

On Appeal from the County Court at Law No. 2
Collin County, Texas
Trial Court Cause No. 002-02704-2020

ORDER
Before Justices Partida-Kipness, Reichek, and Goldstein

Before the Court is appellant Brigetta D’Olivio’s Motion for Rehearing. We

DENY the motion.

/s/  ROBBIE PARTIDA-KIPNESS
JUSTICE
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Order entered December 28, 2022

In The
Court of Appeals
Fifeh Bigtrict of Texas at Ballag

No. 05-20-01118-CV

BRIGETTA D'OLIVIO, Appellant

V.

HILARY THOMPSON HUTSON, Appellee

On Appeal from the C@umy Court at Law No. 2
Collin County, Texas
Trial Court Cause Neo. 002-02704-2020

ORDER
Before Justices Partida-Kipness, Reichek, and Goldstein

On September 29, 2022, appellant Brigetta D’Olivio filed a motion for
reconsideration and motion to transfer this case to one of the Houston courts of
appeals. On September 30, 2022, pursuant to the procedure set forth in Miles v.
Ford Motor Company, 914 S'W.2d 135, 137 n. 2 (Tex. 1995) (per curiam), this
Court referred the portion of appéﬂant’s motion requesting a transfer to the Texas
Supreme Court for determination. On our own motion, we abated the case pending

the supreme court’s resolution of the transfer issue. On November 21, 2022, the



Texas Supreme Court denied appellant’s request for transfer. Accordingly, we now
LIFT THE ABATEMENT and REINSTATE the case.

This Court denied appellant’s motion for en banc reconsideration on
September 20, 2022, and denied appellant’s motion for rehearing on September 21,
© 2022. In denying appellant’s motions, we did not modify our judgment, vacate our
judgment, render a new judgment, or issue a new opinion. Appellant’s September
29, 2022 motion for reconsideration is, therefore, not authorized by the Texas
Rules of Appellate Procedure. See TeX. R. Arp. P. 494. A motion for
reconsideration not authorized by the rules is a nullity. Mapco, Inc. v. Forrest, 795
S.W.2d 700, 702 (Tex. 1990). Accordingly, we DISMISS appellant’s motion for

reconsideration.

/s/ ROBBIE PARTIDA-KIPNESS
JUSTICE
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Electronically Filed 12/18/2020 5:38 PM
Stacey Kemp County Cleri

Callin County, Texas

By: Sharon Howard, Depuly

Envelope 1D: 49108157

CAUSE NO. 002-02704-2020
HILARY THOMPSON HUTSON, § IN THE COUNTY COURT AT LAW
: §
Plaintiff, §
§
V. §
§ COURT NO. 2
§
BRIGETTA D’OLIVIO, and §
ALL OTHER OCCUPANTS, §
§ §
§
Defendants. § COLLIN COUNTY, TEXAS
§

FINAL JUDGMENT AND ORDER ON
FORCIBLE ENTRY AND DETAINER

CAME THIS DAY before the Court, Plaintiff Hilary Thompsonr Hutson, and
Defendant Brigetta D’Olivio, on appeal by Defendant of a Forcible Entry and Detainer
Judgment of November 11, 2020, from the Justice Court of Collin County, Precinct 3-1.
After hearing arguments and submissions of the parties, the Court ORDERS, ADJUDGES
and DECREES: |

(1) Possession of the premises at 2916 Creekbend Drive, Plano, Texas 75075

(“Premises”), is GRANTED to Plaintiff, with a right of possession commencing at
5:00 p.m., December 28, 2020;
(2) Plaintiff shail be entitled to a Writ of Possession and a Forcible Detainer Eviction,
. enforced by the Constables of Collin County, if the Premises are not vacated on or
before 5:00 p.m., December 28, 2020;
(3) Defendant may stay eviction if a supersedeas bond in the amount of TWENTY

THOUSAND DOLLARS ($20,000.00) is timely paid to the Registry of Court



pursuant o law, and a monthly payment in lieu of rent, payable through the

Registry to the Plaintiff, of TWO THOUSAND DOLLARS ($2,000.00) is made

on or before the fifth of each month, beginning on January 5, 2021; and

(4) Plaintiff is entitled to her costs in this case;

for which let execution issue. This is a final judgment; all other relief not expressly granted

is hereby denied.

SO ORDERED, this 3]st

__dayof December, 2020.

A8 2 p

s

Hon. Barnett Walker
Presiding



CERTIFICATE OF SERVICE

I heseby certify that a copy of the foregoing was served on all counsel of record in

accordance with the Texas Rules of Civil Procedure on December 18, 2020.

/s/ Bruce D. Cohen
Bruce D, Cohen




Electronically Filed 12/18/2020 5:39 PM
Stacey Kemp County Clerk

Collin County, Texas

By: Shason Howard, Depuly

Envelope ID: 49108157

CAUSE NO. 602-02704-2020

HILARY THOMPSON HUTSON, §  INTHE COUNTY COURT AT LAW
§
Plaintiff, §
§
v. §
§  COURTNO.2
§
BRIGETTA D*OLIVIO, and §
ALL OTHER OCCUPANTS, §
§ §
§
Defendonss. §  COLLIN COUNTY, TEXAS
§
CORRECTED PROPOSED

FINAL JUDGMENT AND ORDER
COMES NOW Hilary Thompson Hutson and respectfully submits the attached corrected
proposed Final Judgment and Order on Forcible Entry and Detainer. Two typographical errors
(one material) were noted afier filing of the Proposed Order, and a Corvected Draft is attached.
The corrections are addition of the word “a” in numbered paragraph (2) between “to” and
“Writ of Possession; and, in paragraph (3) deletion of “after of” and inclusion of “before” between
“on or” and “the fifth.”

Undersigned counsel regrets the error.



This 16th day of December, 2020.

Respectfully submitted,

/s/ Bruce D. Cohen

Bruce D. Cohen

Texas Bar No 24014866
8117 Preston Road, Ste. 300
Dallas, Texas 75225

{214) 613-3726
cohenbru@msu.edu



mailto:cohenbru@msu.edu

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served on all counsel of record in

accordance with the Texas Rules of Civil Procedure on December 16, 2620.

/s/ Bruce D. Coben
Bruce D. Cohen

Granted

P ipe

cember 2020

Barnett Walker
Judge, Collin County Court at Law #2
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FILE COPY

RE: Case No. 23-0125 | DATE: 4/28/202-Z
COA #: 05-20-01118-CV TC#: 002-02704-202C
STYLE: D'OLIVIO v. HUTSON

Today the Supreme Court of Texas denied the Motion to
Stay, as supplemented, and denied the petition for review ir
the above-referenced case.

BRIGETTA D'OLIVIO
* DELIVERED VIA E-MAIL *
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FILE COPY

RE: Case No. 23-0125 DATE: 7/7/202-%
COA #: 05-20-01118-CV TC#: 002-02704-202C
STYLE: D'OLIVIO v. HUTSON

Today the Supreme Court of Texas denied the motion for
rehearing of the above-referenced petition for review.

BRIGETTA D'OLIVIO
* DELIVERED VIA E-MAIL & POSTAL *
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FILE COPY

RE: Case No. 23-0125 DATE: 7/13/2023
COA #: 05-20-01118-CV TC#: 002-02704-2020
STYLE: D'OLIVIO v. HUTSON

Today the Supreme Court of Texas denied the Motion for
En Banc Reconsideration in the above-referenced case.

BRIGETTA D'OLIVIO

2916 CREEKBEND DRIVE

PLANO, TX 75075

* DELIVERED VIA E-MAIL & POSTAL *
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Filed: 8/11/202Q 3:40 PM
Lynne Finley
District Clerk

? Coflin County. Texas
By LeAnne Brazeal Deputy
Envelope 1D: 45290203

CAUSE N@. 296-04855-2019

HILARY THOMPSON HUTSON, § IN THE DISTRICT COURT
§
Plaintiff §
§
v, §
§ 296TH JUDICIAL COURT
§
BRIGETTA D*OLIVIO, a/k/a - 8§
BRIGETTA ALIX ANDERSON, §
ALTX BRIGETTA, §
§
Defendont. § COLLIN COUNTY, TEXAS
8§

FINAL ORDER AND JUDGMENT
ON PLAINTIFEF'S MOTION FOR TRADITIONAL
AND NO-EVIDENCE SUMMARY JUDGMERT

This is a Trespass to Try Title action, nvolving a residential property in Plano, Coilin
County, Texas. The Plaintiff filed 2 Motion for Traditional and No-Evidence Summary
Judgment on November 18, 2019, renewing that Motion on June 16, 2020. Afier consideration .
of the Motion and the extenéive briefing of both parties, the Court finds and rules as follows.

Standard of Tnguiry

A traditional motion for summary judgment requires the moving party to show that ﬁg
genuine issue of material fact exists and that it is entitled to judgment as a matier of Iaw.. Tex. R.-
Civ. P. 166{a). If the movant camies this burdes, the burden shifts to the nonmovant to raise 2
genuine issue of mater fact that would preclude summary judgment.  MNo-evidence summary
judgment motions are based on a contention that there is no evidence supporting an essential

element of a burden bome by the nonmovant. There must be either a complete absence of evidence

{or no more than a mere scintilia); or legal reasons why the court may not consider evidence to
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conirary; of conclusive evidence establié bing the apposite of a legally vital fact. Merriman v. XTO
Energy, 407 S.W .3d 244, 248 (Tex. 2013)(citation omitted).

The Court indulges every teasonable inference and resolves doubts in f;wor of the
nopmovant. £.g., Lijan v. Navzls'zar,-SSS S.W.3d 447, 451 (Tex. App.— Dallas 2008, pet. denied).

| Relevamt Facts

Indulging every reasomable inference and resolving genuine deubt in favor of the
Defendant, the Court predicates its judgment on the following relevant facts.

The Plainiiff is Hilary Thompson Hutson, and the Defendant is Brigetta D’Olivio, who
claims to be the widow of Plaintiff’s father, Richard W. Thompson, Jr. For purposes of this Order,
it is assumed that a July 1, 2019 marriage of Mr. Thompson and the Defendant occurred and is

fawiul,
The property in this trespass to try title action is Ipcated at 2916 Creekbend Drive, Plano,

750735, and its legal description is not in dispute:

BEING LOT 15 in Block 13 of THE FOURTH SECTION OF DALLAS NORTH ESTATES,
12th INSTALLMENT, an Addition to the City of Plano, Texas, according to the Map thereof
recorded in Volume 7, Page 54 of the Map Records of Collin County, Texas, together with all
improvements located thereon.

This property (the “Property”) was deeded to Richard W. Thompson, Jr., and Euvonne R.
Thompson on June 29, 1973, and recorded at Vol. 874, P. 439 of the Official Records of Collin
'Cmmty. It was declared to be the Thompsons® homestead on December 30, 1992, Dac. No. 92-
0084522, and remained so until Fuvonne Thompson died intestate on December 24, 2007. At ber
death, Euvonne Thompson had two living children, the Plaintiff and a son, Rickard W. Thompson,
I, who passed away in 2013. Neither Richard nor Euvonne had any other living children and Mr.

Thompson was the father of both Plaintiff and Richard W. Thompson, 11
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On May 3, 2018, Richard W. Thompson, Jr. conveyed the Property to himself and Plaintiff
as “Joint Tenants with Full Right of Survivorship,” by a Deed Without Warranty filed June 12,
2018 in the Official Records of Collin County. Document No. 20180612000719590. The deed
reserved from conveyance, “the homestead life estate of Grantor,” and indicated that it “covers
and includes all interest of Grantor except the reserved life estate,”

Late in 2018, the Plaintiff was granted temporary guardianship over the person and estate

of her father in orders issued by the Probate Court of Collin County, fn the Guardianship of

Richard W. Thompson, -Jr., Cansc No. GA1-0261-2018. The Defendant proffered several
affidavits of Richard W. Thompson, Jr., purportedly challenging the validity of the May 5, 2018
Deed Without Warranty. Such affidavits were dated during the peried of the temporary

guardianship and were without legal effect.

In a court-ordered mediation conducted on May 6, 2019, Mr. Thompson’s attormey A

admitted on his bebalf that Mr. Thompson was then occupying the Property pursuant to the
homestead provisions of Section 102.005: of the Texas Estates Code.

The marriage between Mr. Thompson and Ms. D*Olivio is alleged to have occurred on July
1, 2019. The body of Mr. Thompson was discovered at the Property on the moring of Tuly 14,
2019, and his death is recorded as having occurred that day.

Determination of & Trespass to Try Title

Trespass ic try title actions are the sole methods in Texas for deténniz:ing disputes as to
title to real property, aud require as its single element of proof that the plamtif must demonstrate
prima facie right of title by one of four methods. The plaintiff can demonstrate s right by

proving one of the following: (1) regular chain of conveyances from the sovereign, (2) superior

title out of a common source, (3} ftle by limiiations, or (4) prior possession, which hag't
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abandoned. Baéon v. Jordan, 763 S.W.3d 395, 396-97 (Tex. 1988); Tex. Prop. Code § 22.001.
Trespass to try title actions are governed by Texas Rules of Civil Procedure 783-809, which
prescribe both the sole element of proof and the procedural rules for such cases.

Plaintiff Hilary Hutson has proceeded in this case as the holder of a common source tifle;
that is, to the extent the Defendant claims a right to possession or overship of the Property, her
claim derives from the same chain of title as the PlaintifPs. Rules of proof for such a claim are
set forth in Rule 798, which obviates a property survey, and instead requires certified copies of
relevant deeds to be filed with the Court and setved on the Defendant. This requirement was
met. Additionally, an abstract of title is required under Rules 791 and 792, if requested. While it
is uncertain whether an abstract was requested, one was filed and served in this case.

Application to the Instant Case |

When Euvonne R. Thompson died intestate on December 24, 2007, her surviving spouse
Richard Was entitled to the homestead iife estate set forth in Adticle XV1, Section 52 of the Texas
Constitation. He alse became owner in foe simple becanse community property vests in the
surviving speuse of an intestats decedent when 2ll of his or her living children are also the
children of the decedent. In this case, the Plaintiff Hilary Thompson Hutson and her brother
Richard W. ‘Thompson, I were the only children of Buvonne Thompson, and Richard W.
Thompson, Jr. was their father. ' '

Mzx. Thempson was free to separate his homestead life estate from his title interests in the
Property, as the homestead life estate confers only possessory rights, and is not itself title. Laser
v. First Huntsville Properties, 826 8.W.2d 125, 129 (Tex. 1981). He did precisely that with his
Deed Without Warranty of May 5, 2018, granting to himself and his deughter Plaintiff Hﬂaiy a

joint tenancy with right of survivership, but reserving his homestead life estate.
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The homestead life estate in question was the surviving spouse’s as prescribed in the
Texas Constitution Axticle XVI, Section 52. That provision is codified at Estates Code 102,005,
which was the provision acknowledged as his sole basis for possession of the Property at the
mediation proceeding of May 6, 2019.

When Mr. Thompson died on July 14, 2019, title to the Properiy passed to the Plaintiff
pursuant to the Joint Tenancy with Right of Survivorship. At the same time, his homestead life
estate expired, but a new one d_id not arise for his putative surviving spouse. This is because the
surviving spouse of a decedent who himself was possessing property pursuant to the Art. XV, §
52 life estate is not entitled to a further life estate. Marina v. Lombardo, 277 S.W.2d 749 (Tex.
App. — Beaumont 1955, writ n.r.e.); see, also Conrad v. Judson, 465 §.W.2d 819 (Tex. App. -
Dallas 1971)(decided under older version of the former Probaté Code, § 45(2)).

Because Defendant’s only claim of tifle or possessory right to the Property is pursuant to
the homestead life estate, and no such estate arose on the death of Richard W. Thompson, Jr., the
Plaintiff has a superior claim of title, and is GRANTED summary jﬁdgmgnt on the trespass to iry
title, |

Ne-Evidence Summary anégmém

The Plaintiff sought a no-evidence surmmmary judgraent solely as to the issue of a
prospective claim for good-faith tmprovements to the Property by the Defendant. Such claims
may only be brought by a plaintiff who occupied the property in a trespass to iry title for more
than one year priar to the filing of suit. Tex. Prop. Code § 22.021(c)(1). In this instance, the action

having been filed 45 days after Mr. Thompson®s death, such claims are legally foreclosed, and the

Plaintiff can come forward with no evidence to the contrary as a matter of law. Summary judgment

1%

is thus GRANTED as to this issue.
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Fovcible Detainer Eviction and Writ of Possession

A successful trespass to try title plaintiff is entitled to a writ of possession if that issue is
successfully proven. Tex. R. Civ. P. 804. The elements of such a writ, which derives from a
forcible detainer eviction, are set forth in Chapter 24 of the Property Code, and have been met by
the Plaintiff. The Plaintiff has made an affirmative showing of nofice to the occupani-Defendant
more than three days prior to the filing of this lawsuit by certified and regalar mail, §§ 24.002,
240.004, and bas demonstrated compliance with the Servicemembers Civil Relief Act, 50 US.C.
App. § 501, et seq., with proof that the Defendant is not a meswber of the United States military.
Having been granted summary judgment on the trespass to try title, and having made a successful
showing 2s to eviction, the Plaintiff is GRANTED summary judgment as to Forcible Detainer

Eviction and may proceed in Justice of the Peace Court to enforce her rights thereunder.

THEREFORE, having determined the issues before it in their entirety, the Court GRANTS
summary judgment in favor of Plaintiff Hilary Thompson Hutson and against Defendant Brigetta

DClivio, and further ORDERS that:

{2) Title to the Property at 2916 Creekbend Drive, Plano, Collin County, Texas 75075
shall vest solely in the Plaintiff, Hilary Thompson Hutson by operation of a lawful Joint
Tepsancy with Right of Suxvivorship; and

(b) Plaintiff is entitled o a Forcible Detainer Eviction and Writ of Possession as to the
Property at 2916 Creekbend Drive, Plano, Collin County, Texas 75075, which she may

puarsue with the Justice of the Peace Court of Collin County; and
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{c) Final judgment shall be entered in favor of Plaintiff and against Defendant with each

party to beer its own costs.

W _
SO ORDERED, this g 1 day of August, , 2020.

| a

HON. JOHN ROACH, IR
296th District Court
Presiding

J
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CERTTIFICATE OF SERVICE

1 hereby certify that 2 copy of the foregoing was served on all counsel of record in

accordance with the Texas Rules of Civil Procedure on August 6, 2020.

/s{ Bruce . Cohen

Bruce D. Cohen
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IN THE GUARDIANSHIP OF § IN THE PROBATEGOURI P
o _ {  COUNTY CLERK
| § ¥ COLUIN CONT Y. TEXAS
N - | gy LAN neputy
RICHARD W. THOMPSON, JR ~ § - OF '
§ /
AN ALLEGED | § COLLIN COUNTY TEXAS
INCAPACITATED PERSON
' NOTICE OF APPEAL

TO THE HONORABLE JUDGE OF SAID COURT:

‘Brigetta D’Olivio, (“D’Olivio™), surviving spouse of Richard W. Thompson,
Jr., (Deceased) and interested pai‘ty, in the above-referenced cause, files this Notice
Of Appeal. This is an appeal from every comer of the final judgment entered on

May 4, 2022,

D’Olivio files the zippeals to the Fifth District Court of Appeals in Dallas,
Texas. An Original Proceeding in the related cause number PB1-1381-2019
' was filed in the Fifth District Court Of Appeals on March 2, 2022. D’Olivio is

filing a 306a.5 motion in the trial court regarding the order, dated May 4, 2020. As

i ATRUE AND CORRECT COPY
OF ORIGINAL INSTRUMENT AS
FILED N COLUIN COUNTY
CLERKS OFFICE

£
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such, D’Olivio’s Notice Of Appeal may premature. D’Olivio reserves the right to

amend the within Notice Of Appeal.

Respectfully Submitted:

2916 Creekbend Dr
Plano, TX 75075
214-733-724
bdt2916@gmail.com

2 ATRUE AND CORRECT COPY /85 T~%¢
OF ORIGINAL INSTRUMENT A9 (3 ;

_ FILEDIN COLLINCOUNTY L

CLERKS OFFICE ;


mailto:bdt2916@gimil.com

GA1-0261-2018
IN THE GUARDIANSHIP OF § - IN THE PROBATE COURT
- - §
RICHARD W. THOMPSON, JR ~ § OF
§
AN ALLEGED § COLLIN COUNTY TEXAS
INCAPACITATED PERSON |

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing instrument,
“Notice of Appeal” dated June 6, 2022, has been served in accordance with the Texas Rules of
Civil Procedure 21 to the tast known address for the following:

Attorney of Record for Hilary T. Hutson | Law Office Of Julie Reedy

Leu & Peirce PLILC . c/o Julie Reedy

Erin Peirce - 4428 Lovers Lane

2313 Coit Rd., | , Dallas, TX 75209

Plano, TX 75075 -

Ford & Bergner . Whitaker, Chalk, Swindle & Schwartz, PL
¢/o Don Ford - : ' ofo Michael Kaitcer

901 Main St 33" FIr . ' 301 Commerce St., Ste: 3500

Dallas, TX 75202 Fort Worth, TX 76102

* Caldwell, Bennett, Thomas, ’l’oraason, & Mead, PLLC
c/o James Brian Thomas

4851 LBJ Freeway, Suite 601
Dzﬂlas TX '75244t Wd o DAXT AN GTATR gHT
A AR T P T T IO
AR In i, e g Lo HCHIRGTR ST SEAN, ETCRE
- h"‘"'il' "":13"’,”7"" b vy e Cweg ?( TN, H] 3
e S RE LWl gy g hpunes
. . e S . B (Q‘\-
R R 214-732&720,_, m '
’“‘:;:) _T,';;; :__:4 ,” . '.,.'.:.".;..E"":. lt [ER— N LEICNEN
e S e > | bdt2916@gmﬁl
1 i .
ATRUE AND CORRECT COPY
OF ORIGINAL INSTRUMENT AS
FILED IN COLLIN COUNTY

CLERKS OFFICE
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SO

THE STATE OF TEXAS 1, Siacey Kemp Courtty Clerk,

$ COUNTY OF COLLIN Count Coltin County Taxas
g;’: Do certify that the foregoing instrumant of writing ks
£ p | & fuk, true andt correct copy of the | asﬂed%
EY" A £ record in, my office jhe day of — . 20235
%%'3, e § No - 1.4
EX7 NS o A7) ikl seal at ny office § infey,
o oA o gl
,’/"";z[ b"g ud *\;\\\\\‘ / & ——
Ui

Stacey Kemp Colfin County Clerk
Collin County, Texas
== Deputy
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FILE COPY

Fifth Court of Appeals

600 Commerce Street, Suite 200
Dallas, Texas 75202

August 4, 2022

RE: Case Ne. 05-22-00768-CV

Style: InThe Guardjanship of Richard W. Thompson, Jr., An Alleged Incapacitated Person

V.

The Court taday filed appellant’s notice of appeal in the above referenced cavse. The 5%

Court of Appeals follows the Standards of Conduet adopted by Texas Supreme Court and Court of
Criminal Appeals order.

Trial Court Case No. GA1-0261-2018 Claudia McCoy, Clerk, Pro Tem

BRUCE DAVID COHEN
PRAVATI CAPITAL,LIC
8117 PRESTON ROAD

STE. 300

DALLAS. TX 75225-6347

* DELIVERED VIA E-MAIL *

AFifth Court of ppeals

600 Commerce Street, Suite 200
Dallas, Texas 75202

Augnst 4, 2022

RE: Case No. 05-22-00768-CV

Style: In The Guardianship of Richard W. Thompson, Jr., An Alleged Incapacitated Person
V.

The Court today filed appellant’s notice of appeal in the above referenced cause. The 5%

Court of Appeals follows the Standards of Conduct adopted by Texas Supreme Court and Court of
Criminal Appeals crder.

Trial Court Case No. GA1-0261-2018 Claudia McCoy, Clerk, Pro Tem

BRUCE DAVID COHEN
PRAVATICAPITAL,LLC
8117 PRESTON ROAD

STE. 300

DALLAS, TX 75225-6347

* DELIVERED VIA E-MAIL ¥
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Supreme Court of Texas

Misc. Docket No. 22-9102

Denial of Requests to Transfer Cases from the Fifth Court of Appeals

The Supreme Court denies the requests to transfer the following cases from
the Fifth Court of Appeals District, Dallas, Texas:

Case No. 05-22-00768-CV
In the Guardianship of Richard W. Thompson, Jr., An Alleged Incapacitated
Person

Case No. 05-20-01118-CV
Brigetta D’Olivio v. Hilary Thompson Hutston

and

Case No. 05-20-00969-CV
Brigetta D’Olivio a/k/a Brigeita Alix Anderson, Alix Brigetia
v. Hilary Thompson Hutston

ORDERED by the Supreme Court of Texas, in Chambers,

With the Seal thereof affixed at the City of
Austin, this 21st day of November, 2022.

BLAKE A. HAWTHORNE, CLERK
THE SUPREME COURT OF TEXAS
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CONFIDENTIAL
CONFIDENTIAL

EU & PEIRCE!

DER LAW ATTORNEYS

EW!NTNRLBGALSBR;'I@S

4.  Hilary Hutson ("Client”) hereby employs Leu & Peirce, PLLC ("Attorney”) to provide
legal services fn cornpetion with the probate of the Bstate of Richard W. Thompson,

Jr, the Custodial A

, the real property located at 2916 Creelhend Drive, Plano,

Texas 75075, and all ather related matters,

2. Cilentagrees to pay :

ey atan hourly rate, Attorney’s fees for legal services are

based primarily on the published houriy rates In effect for each lawyer and legal
assistant In our firm at the time the services are rendered. These rates vary between
$175and $375 perholir forattorzeys, currently, $375 perhour for Lori Leu,$300 per
hour for Brin Pairce; $225 per hour for Lauren Olson, $200 per hour for Laura

Chavero and $175
however, no change

hour for Zachary Stubblefield and are subject to change;
anticipated hefore January 1, 2020. The hourly rate for

paralegals 183125 perhour. From timeto timeyou mayaskfor, and recelve, estimates

for profects. We will
understand that they

our best efforts to give accurate estimatas, but you should
only good fafth estimates.

3.  Clientisresponsiblefor paying all costs thatare Incurred by Attorney in representing
Cilent, Forpurposes af this agreement, “Costs” mean and include, but are not limited

to, all allowahle co
court reporter fees,
fzes, postage and
consultants, and

jand discavery costs, record fees, travel and related expenses,
urler service and delivary fees, electronic database research
de copying fees. Attorney may also employ Investigators,
its, and the expenses of such employment are also

Costs. Depending onithe nature of the Costs, Attorney may advanee the Cost and
fnvoice Cifent, or send the Cost involce directly to Client for payment. Client agrees
to relmburse the Attorney or pay the Cost Invoice within twenty (20) days of request

for payment. |
Clientagrees to provt&e necessary information, and agrees that Attorney can relyon

the Information pqued. Client has a duty to read all documents provided by
}

Attorney. |

5 Cllentagresstoimmediately notify Attorney ofany changes in residence or telephone
number. Attorney hava the right to ceass legal work If Client does not fumnish
Attorney with all n , complete, and truthful information and documents, or if

Client does not caoperate fully with Attorney in the handling of this matter.

l

2313 Colt Road, Sulte A
Plano, Taxas 75075

www.lautawlirm.cam 972.996,2540 Office
872.986.2544 l'ax

HUTSON2 03016
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http://www.leulawltrm.com
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CONFIDENTIAL
CONFIDENTIAL

.Afg‘regiﬁeht foﬂggd-ﬁerﬁcep i

|

Arforney will provide informationto mmmm&mmmmmm

gt Client’s tetjuest. {However, Cllent underdtands that dofng so cold glfest the
sttorney-client

Although Attorney mmmwoupmMeMqummjm
matter of this Ag;e ent, Attarney amtgmnm‘anymeukr reaulr. g

e S
outcome e n e constitutea
mmmajmﬁmtymﬂmﬁsmmofmm&ﬂmm ,

that Attothey 18 sifiply sxplessing it opiifon, and Client acknowledgss that the.
uncertafnty bt the lea] pracess makes any véliange.on suth an opinidn unuctiiad.

Cllent uthorizés A to preparé, Sléand serveallnatices, papsvs and plaadinps:
{aclugling eomplalats], qud to take all Seps ' the pragesution aid/or-defends of
glienf’s claims Attorney, n 1ts. diceretipp, doems rfeaStmable of
negasdary, cmmaa 728 Attbrnay to negotiate thesettiernent of Glient’s claims,

Theiois artattomnay-tlientprivilegeintommunications hetween Attormey und Gllent
coftedmting 4 la In order to'greserve the donfidéntiality of discassions.Clignt
ghould Te careful what fs sald ebaut the Iavisylt to axydne bustsiile the pressince oF
Atforney. To enc swif, open and inexpensive communivations, Cllent
authorizesAtbarne Wg;ommuntzétamﬁimteﬂrbye!ectrontcmeans,lncludmgemaﬂ,.
volcs mafl, Instant messaging aud facsimtle. Ti Hsk of inadveitant disclosure of
mnﬂdenﬁalmmmun aﬂmmayimeasewm;mumofﬁmadaﬂommmso}
sommunications, Clientaccaptsand acknawledges thatrisk.

Client helatondedges| renelpt of the following notjce: The State Har of Tegs
Investigatasand uﬁgﬂ afessienal miscondnet committed by Texas attorneys
Althoygh moy svary|co agajust ¢t dispute vijth an homay Uivdives

professional mmndm the State Bar’s Office of-General Coungel will providd you

wlth infarmiﬁcnabmrtmmmaamﬁlam Pleasscall1-800:932-1900 formore
information,

This agteemtnt [ widder ahd $hill ha:gbverned ky the Jaws.of the State of
Texas, Gllentaud Atthrnay haveridenotiepmenty bt piamnised athef than thaones
mmtnedim&lsddcq:nent.

HUTSON2 03016
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| | TEXAS PROPERTY CODE
Section 24.004(a) - Jurisdiction
(a) Except as provided by Subsecfion (‘b), a justice court in the precinct in Which the
real pfoperty is located has jurisdiction in eviction suits. Eviction suits include
fofcible entry and detainer and forcible detainér sﬁ_its. |
Section 24.001 (a) A person commits a forcible entry and detainer if the person
enters the réal property of another without legal authority or by f.orce.and refuses to

surrender possession on demand.

Sectibn 24.001(b) For purposes of this chapter, a forcible entry is:"
(1) An enfry without the consent of the ].p‘erson ih actual possession of the
property;
(2) An entry without the consent of a tenant at will or by sufferance; or
(3) An entry without the consent of a person who ac.quired possession by forcible
" entry. |
Section 24.002 (a) A person who refuses to surrender possession of real property-on
| demand commits a forcible detainer if the person:
(1) Is a tenant or é subtenant willfully and without force holding over after the
termination of the tenant’s right of possession; |
2 1Isa tenant at will or by sufferancé, including an occupant at the time of
foreclosure. of avlie'n suﬁerior to the tenant’s leasé; or

(3) Is a tenant of a person who acquired possession by forcible detainer.



~ Section 24.002 (b) - The _demaind for possession must be made in Writing by a person

entitled to possession of the property and must comply with the requirements for

notice to vacate under Section 24.005 (Notice to Vacate Prior to Filing Eviction Suit)

Section 24.005(5) If the occupant is a tenant under a Written-lease or oral rental
agreement,‘ the laﬁdlord must give a tenant who defaults or holds over Beyénd the
end of the rental term or renewal period at least three days’ Written notice to vacate
' the premises before the landlord files a forcible detainer sﬁit, unless the parties
have contracted for a shorter or longer notice period in a written lease or
agreement. A landlord who files a forcible detainer suit on grounds the tenant is
holding over beyond the end of the rental term or renewal period must also comply -
with the tenancy termination requirements of Section 01.001 (Notice for
Terminating Certain Tenancies).

~(b) If the occupant is a tenant at will or by sufferance, the laﬁdlord must give the
tenant at least three days notice to vacate before the léndlord files a forcible
detainer suit unless the parties have éontraéted for a shorter or longer notice period
in a written lease or agreement...

(¢) If the occupant is a tenant of a person who acquired péss'ession by forcible entry,
the landlord must 'give the person at least three days’ writte_ﬁ notice to Vaca;fe before
the landlord files a forcible detainer suit.

(d) In all situations iﬁ which the entry by the occupant was a forcible entry under
Section 24.001 (Forcible Entry and Detainer), the person entitled .to possession

must give the occupant oral or written notice to vacate before the landlord files a



forcible entry‘ and detainer suit. The notice to vacate under this subsection may be
to vacate immediately or by a specified deadline...

(g) The notice period is calculated from the day on which the notice is received.

TEXAS RULES OF CIVIL PROCEDURE
Rule 510.11 On the trial of the case in the county court the appellant or appellee
will be pernﬁtted to pleaid,' prove and recover his damages, if any, suffered for'
Withholding or defending possession of the preniises during the pendency of the |
appéal. Damages inay include but are not limited to loss of rentalsA during the
pendency of the appeal and attbrney fees in the justice and county courts provided,
as to(_attor.ney fees, that the requirements of Seétion 24.006 of the Texas Prdperty
Code have been met. Only the party prevailing in the county court will be entitled
toA recover daﬁlages against the adverse party. The prevailing party will alsb be
entitled to recover court costs and to recov.er'against the sureties on the‘appeal_ bond

where the adverse party has executed an appeal bond.



