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QUESTION PRESENTED

Whether the Constitution requires that a jury find
(or the defendant admit) that a defendant’s predicate
offenses were “committed on occasions different from
one another” before the defendant may be sentenced
under the Armed Career Criminal Act of 1984,
18 U.S.C. § 924(e)(1).
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INTEREST OF AMICUS CURIAE

This Court invited Nick Harper to brief and argue
this case as amicus curiae in support of the judgment
below.

INTRODUCTION

The Armed Career Criminal Act imposes en-
hanced penalties on particularly dangerous recidi-
vists. Decades of unbroken precedent require sen-
tencing judges to make the two determinations neces-
sary to apply ACCA: (1) that the defendant has three
prior qualifying convictions, and (2) that the prior of-
fenses occurred on different “occasions.” 18 U.S.C.
§ 924(e)(1). Yet in this case, Petitioner Paul Erlinger
and the government ask this Court to construct a con-
stitutional Berlin Wall within ACCA. According to
them, the Constitution permits judges to find the facts
needed to determine whether the defendant commit-
ted the predicate offenses triggering ACCA, but only
juries may find the closely related facts needed to de-
termine whether those offenses occurred on different
“occasions.” The Court should reject that novel ap-
proach.

Nothing in the Constitution requires it. Although
the Fifth and Sixth Amendments generally require
sentence-enhancing facts to be treated as offense ele-
ments and proved to a jury, this Court held in Al-
mendarez-Torres v. United States that the Constitu-
tion gives legislatures flexibility to treat recidivism-
related facts as sentencing factors instead. Recidi-
vism, the Court said, “is a traditional, if not the most
traditional, basis for a sentencing court’s increasing
an offender’s sentence”—a practice dating “back to co-
lonial times.” 523 U.S. 224, 243 (1998).
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History reinforces that holding. As Almendarez-
Torres recognized, there have long been diverse ap-
proaches for imposing recidivism-based penalties.
Some States required recidivism to be pleaded in
charging documents and proved to a jury. But others
permitted or required raising recidivism issues for the
first time at sentencing and assigned factfinding to
judges—including on issues beyond the existence or
elements of the prior conviction. The lack of any uni-
form historical practice dooms the constitutional rule
that Erlinger and the government press.

Precedent leads to the same result. Almendarez-
Torres consciously established a rule about recidi-
vism, not the mere “fact of a prior conviction,” as Er-
linger and the government claim. They cannot even
agree on what findings fall within the “fact of a prior
conviction,” let alone reconcile either of their defini-
tions with what Almendarez-Torres actually held.
They claim instead that Apprendi and this Court’s
categorical-approach cases have limited Almendarez-
Torres. But Apprendi expressly declined to revisit
that decision, and the categorical-approach cases
avoided deciding any constitutional question. Here,
the Court should reaffirm, consistent with history and
precedent, that the Constitution permits legislatures
to assign recidivism determinations to judges.

Even if the Constitution did bar some judicial re-
cidivism determinations, however, it would not bar
factfinding for purposes of the occasions clause. As
this Court has explained, in determining whether a
defendant has ACCA-qualifying offenses, judges may
find the elements of those crimes and a host of subsid-
iary facts. Those facts—including when and where
the offenses were committed and who committed
them—also decide most occasions-clause cases, as this
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Court acknowledged in Wooden v. United States, 595
U.S. 360, 369-70 (2022). They certainly decide that
question in Erlinger’s case: Each of his relevant bur-
glaries undisputedly occurred multiple days apart.
There is no basis in law or logic for allowing judges to
make findings under the first half of ACCA while
blinding them to those same facts in applying the sec-
ond half.

Erlinger’s and the government’s rules would have
seriously disruptive consequences as well. Treating
the occasions clause as a “classic element of a greater
offense,” Petr. Br. 9, would require juries to hear dev-
astating propensity evidence concerning the details of
a defendant’s prior violent felonies or serious drug
crimes. Erlinger’s and the government’s unrealistic
proposals to mitigate that problem only underscore
how untested and unworkable their positions would
be in practice. Their preferred solution—bifurcated
jury trials—would turn ACCA upside down by forcing
judges to make predicate-felony determinations be-
fore trial, while upending many established state sen-
tencing schemes as well.

The Court should affirm the judgment below.

STATEMENT OF THE CASE

A. The Armed Career Criminal Act of 1984 im-
poses a sentencing enhancement on recidivists. It
mandates longer sentences for felons convicted of pos-
sessing a firearm if they: (1) have three prior convic-
tions for violent felonies or serious drug offenses (the
predicate-felony clause) that (2) were “committed on

occasions different from one another” (the occasions
clause). 18 U.S.C. § 924(e)(1).
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Congress added the occasions clause to ACCA in
1988. In the following decades, the government ar-
gued and the courts of appeals unanimously held that
judges must make ACCA’s occasions determination,
along with the predicate-felony determination, at sen-
tencing. Govt. Br. 23-24 nn.3-4 (collecting cases).
Sentencing judges have done so in thousands of ACCA
cases over the years.

This Court’s ACCA jurisprudence has focused on
the predicate-felony clause and its “categorical ap-
proach.” E.g., Taylor v. United States, 495 U.S. 575,
600 (1990). But two years ago, the Court addressed
ACCA’s occasions clause for the first time in Wooden,
595 U.S. 360. Wooden held that prior offenses are not
committed on different occasions if they “aris[e] from
a single criminal episode.” Id. at 363. Although iden-
tifying an occasion can be “multi-factored,” Wooden
said, it is usually “straightforward and intuitive.” Id.
at 369. “In many cases, a single factor—especially of
time or place—can decisively differentiate occasions.”
Id. at 369-70. “Courts, for instance, have nearly al-
ways treated offenses as occurring on separate occa-
sions if a person committed them a day or more apart,
or at a significant distance.” Id. at 370 (quotation
marks omitted).

After Wooden, the government abandoned its
prior position and argued that the Sixth Amendment
requires juries to make the occasions determination.
See Govt. Br. 8-9. Thus far, however, the courts of ap-
peals have uniformly rejected the government’s new
position. They have instead held that Wooden does
not undermine their precedent requiring judges to
make ACCA’s occasions determination. See, e.g.,
United States v. Brown, 67 F.4th 200, 208 (4th
Cir. 2023); see also Govt. Br. 24 n.4 (collecting cases).
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B. Petitioner Paul Erlinger committed nine felo-
nies—seven burglaries and two drug offenses—in Illi-
nois and Indiana between 1990 and 2003. Govt. Br. 4.
In 2017, police learned that Erlinger had recently pur-
chased a firearm and was storing additional weapons
and ammunition at his home. Pet. App. 26a. A search
of the home’s garage revealed 20 guns and ammuni-
tion, leading the government to charge Erlinger with
possessing a firearm as a felon under 18 U.S.C.
§§ 922(g)(1) and 924(e). Id. at 10a-11a, 26a.

Erlinger pleaded guilty. As relevant here, the gov-
ernment sought to impose ACCA’s 15-year mandatory
minimum sentence based on Erlinger’s four 1991 bur-
glaries in Jasper, Indiana: (1) his April 4 burglary of
Mazzio’s Pizza at North Newton Street; (2) his April 8
burglary of the Great Outdoors at the Southgate
Shopping Center; (3) his April 11 burglary of
Druther’s Restaurant at 122 Patoka Bridge Road; and
(4) his April 11 burglary of Schnitzelbank at 393 Third
Avenue. D.Ct. ECF 105-1 to 105-4. To prove the con-
victions, the government offered charging documents
listing the dates and locations of the crimes, Erlinger’s
state-court plea agreement in which he expressly ad-
mitted that the facts alleged in the charging docu-
ments were “true and correct,” and the combined judg-
ment of conviction. D.Ct. ECF 105-1 to 105-5.

Erlinger did not dispute that the burglaries oc-
curred at the times and places listed in those docu-
ments. Instead, he argued that the burglaries none-
theless took place on the same “occasion” under ACCA
and that the Sixth Amendment required a jury to an-
swer that question. Pet. App. 3a.

The district court rejected Erlinger’s constitu-
tional argument and imposed the ACCA enhance-
ment. Based on the charging documents, it concluded
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that Erlinger committed at least three of the four bur-
glaries on different occasions. D.Ct. ECF 120,
at 48-50. The court reasoned that “there is no possible
way” convictions separated by multiple days “could be
the same occasion.” Id. at 48-49. It also noted that
the offenses took place at different locations. Id. at 48.

Erlinger renewed his Sixth Amendment argu-
ment before the Seventh Circuit. The government
joined his argument but requested affirmance on
harmless-error grounds. Like the district court, the
Seventh Circuit rejected Erlinger’s argument and con-
cluded that his burglaries occurred on different occa-
sions because they “took place on three different dates
and at three different businesses.” Pet. App. 7a-8a. It
found that the record materials underlying Erlinger’s
prior convictions described the offenses in “unequivo-
cal” terms, and that Erlinger had “supplied no ... evi-
dence” to “cast doubt on” those documents. Id. at 9a.

SUMMARY OF ARGUMENT

The Constitution permits judges to determine
whether a defendant’s prior offenses occurred on dif-

ferent occasions when imposing an enhanced sentence
under ACCA.

I.A. This Court held in Almendarez-Torres that
the Constitution permits legislatures to treat a de-
fendant’s “recidivism” as a sentencing factor to be re-
solved by judges rather than an offense element to be
proved to a jury. 523 U.S. at 243-44. The Court
grounded its recidivism rule in longstanding prece-
dent and traditional sentencing practices. Some sub-
sequent decisions of this Court have questioned
whether Almendarez-Torres was correctly decided.
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But the Court has consistently declined to revisit Al-
mendarez-Torres, and the decision has become en-
trenched in this Court’s jurisprudence. Given that Er-
linger does not seek to overrule Almendarez-Torres,
the only question here is that decision’s scope. And
that decision, properly understood, permits judges to
make recidivism determinations.

I.B. Almendarez-Torres’s recidivism rule has
deep historical roots. From the early 19th century,
several States assigned judges the task of making re-
cidivism determinations that increased a defendant’s
statutory penalty. Other States allowed prosecutors
to omit sentence-enhancing recidivism allegations
from the indictment on the ground that they were not
elements of the offense. Although other States pre-
sumptively treated recidivism as an offense element
as a matter of common law, few held that the rule was
inalterable by the legislature. As Almendarez-Torres
recognized, the lack of a uniform practice on this issue
belies any federal constitutional requirement that leg-
islatures treat recidivism as an offense element to be
proved to a jury.

History further demonstrates that the Al-
mendarez-Torres principle extends to all recidivism-
related issues—not only the existence and nature of a
prior conviction but also the circumstances of the of-
fense and the punishment imposed. Courts histori-
cally have made sequencing, identity, and other deter-
minations regarding prior offenses. And the two tra-
ditional justifications for treating recidivism as a sen-
tencing factor—that it relates to punishment, not
guilt, and is highly prejudicial to the defendant—ap-
ply with equal force to all facts about a defendant’s
recidivism.
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I.C. ACCA’s occasions clause fits comfortably
within that tradition, as all courts of appeals and
many state courts applying similar statutes have rec-
ognized. It clearly calls for a recidivism determina-
tion. It implicates the two traditional justifications
for treating recidivism as a sentencing factor. And the
inquiry is analogous to historical sequencing determi-
nations and double jeopardy issues that courts have
long resolved.

L.D. Erlinger’s and the government’s attempts to
limit Almendarez-Torres are meritless. They seek to
recast it as a narrow decision about the bare “fact of a
prior conviction.” Yet they cannot even agree on a def-
inition of that term. Erlinger says it means that
judges are strictly limited to finding only the elements
of the prior offense, whereas the government argues
that it sweeps more broadly to cover non-elemental
facts “encapsulated” in the record of conviction.

Neither definition accurately describes what Al-
mendarez-Torres held. Almendarez-Torres and the
Court’s subsequent predicate-felony cases have ap-
proved numerous findings beyond the elements and
record of conviction. For instance, judges must be able
to find the date and venue of a prior offense—undis-
putedly non-elemental facts—in order to identify the
elements that were in force when and where the of-
fense occurred. Almendarez-Torres therefore must be
taken at its word when it said (repeatedly) that it em-
bodied a rule about “recidivism.”

Neither Apprendi nor this Court’s categorical-ap-
proach cases narrowed Almendarez-Torres. Apprendi
expressly declined to do so, and the categorical-ap-
proach cases rest principally on the distinctive text of
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the predicate-felony clause. Although those cases ex-
pressed constitutional concerns with judicial factfind-
ing beyond the elements of a previous conviction, they
never actually reached that constitutional question.
In deciding the question here, the Court should reaf-
firm as a matter of precedent and history that judges
may resolve all recidivism determinations.

L.LE. Applying Almendarez-Torres to the occasions
question here is straightforward, as the courts below
recognized. Erlinger’s predicate burglaries undisput-
edly occurred multiple days apart and at different lo-
cations. The timing of the burglaries alone differenti-
ates the occasions.

II. Affirmance would be required even if Al-
mendarez-Torres were confined to “the fact of a prior
conviction.” That concept must encompass (at least)
the basic facts about a prior offense that the Court has
permitted judges to find in making predicate-felony
determinations—namely, the who (identity), what
(prior crime), when (date of offense), and where
(venue).

There is no sound reason to bar judges from rely-
ing on those very same facts in resolving whether of-
fenses occurred on different occasions. As Wooden ex-
plained, most occasions determinations will turn on
the dates or locations of prior offenses. It would be
exceedingly arbitrary to permit judges to find those
facts under the first half of ACCA but bar them from
using those same facts to apply the second half.

III. Accepting Erlinger’s or the government’s rule
would radically alter ACCA’s design and overturn
longstanding sentencing practices nationwide. Treat-
ing the occasions clause as an offense element would
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allow prosecutors to parade the details of a defend-
ant’s prior felonies before the jury, inducing defend-
ants to waive the very rights that Erlinger and the
government seek to vindicate. Erlinger, the govern-
ment, and their amici provide no good reason to think
that stipulation or waiver, much less bifurcation—an
exceedingly uncommon, burdensome, and discretion-
ary procedure—will be realistic solutions.

Requiring juries to decide occasions questions also
would warp ACCA, upend longstanding sentencing
schemes in federal and state courts, and invalidate
numerous state statutes. Courts around the country
would be forced to implement major untested changes
to their well-established sentencing practices in recid-
ivism cases—practices often developed in reliance on
Almendarez-Torres.

IV. At a minimum, the Seventh Circuit’s judg-
ment should be affirmed on harmless-error grounds,
as the government argued below. The Court could
provide important guidance on an issue that is certain
to recur frequently if Erlinger prevails. And the Court
could make clear that an alleged occasions error typi-
cally will be harmless, as any error was here.

ARGUMENT

I. THE CONSTITUTION PERMITS JUDGES TO
MAKE RECIDIVISM DETERMINATIONS UNDER
ACCA'’S OcCASIONS CLAUSE

This Court held in Almendarez-Torres that the
Constitution permits judges to enhance a defendant’s
sentence based on recidivism-related facts. That prin-
ciple is firmly rooted in history, precedent, and the
unique role of recidivism in sentencing. And it easily
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encompasses ACCA’s occasions determination, as the
courts of appeals have uniformly held.

A. Almendarez-Torres Held That The
Constitution Permits Judges To Make
Recidivism Determinations

This Court upheld the constitutionality of recidi-
vism-based sentencing enhancements in Almendarez-
Torres. In approving judicial factfinding under
8 U.S.C. § 1326, the Court rejected the argument that
the “Constitution requires Congress to treat recidi-
vism as an element of the offense—irrespective of
Congress’ contrary intent.” 523 U.S. at 239. The
Court reasoned that “recidivism” “is a traditional, if
not the most traditional, basis for a sentencing court’s
increasing an offender’s sentence.” Id. at 243. And it
recognized the “significant prejudice” that would re-
sult from requiring recidivism to be treated as an of-
fense element. Id. at 235 (citing Spencer v. Texas, 385
U.S. 554, 560 (1967)).

Almendarez-Torres grounded its recidivism rule
in part in Graham v. West Virginia, 224 U.S. 616, 624
(1912). As Almendarez-Torres explained, Graham
concluded “that a State need not allege a defendant’s
prior conviction in the indictment or information that
alleges the elements of an underlying crime, even
though the conviction was ‘necessary to bring the case
within the statute.”” 523 U.S. at 243 (quoting Gra-
ham, 224 U.S. at 624). Graham’s conclusion followed
from “the fact that recidivism ‘does not relate to the
commission of the offense, but goes to the punishment
only, and therefore may be subsequently decided.”
Id. at 243-44 (emphasis and ellipsis omitted) (quoting
Graham, 224 U.S. at 629).
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Almendarez-Torres took Graham’s reasoning to
its logical endpoint: “[T]o hold that the Constitution
requires that recidivism be deemed an ‘element’ of
[the] offense would mark an abrupt departure from a
longstanding tradition of treating recidivism as going
to the punishment only.” 523 U.S. at 244 (quotation
marks and brackets omitted). Even Justice Scalia’s
dissenting opinion acknowledged that “if the basis for
Graham’s holding were accepted”—as it was by the
Almendarez-Torres majority—then “one would have
to conclude that recidivism need not be tried to the
jury and found beyond a reasonable doubt.” Id. at 258
(emphasis omitted).

Almendarez-Torres also grounded its rule in his-
torical sentencing practices. The Court recognized
that the ““method for determining prior convictions
varies ... between jurisdictions affording a jury trial
on this issue ... and those leaving that question to the
court.”” 523 U.S. at 246 (quoting Spencer, 385 U.S.
at 566). The lack of any “uniform” historical practice
precluded converting recidivism into an offense ele-
ment as a constitutional matter. Id. at 246-47.

Almendarez-Torres thus held unequivocally that
the Constitution’s jury-trial right does not extend to
determinations regarding recidivism, and that legis-
latures have freedom to assign those determinations
to judges.

Since Almendarez-Torres, the Court sometimes
has questioned its correctness. See, e.g., Apprendi v.
New Jersey, 530 U.S. 466, 489 (2000). But the Court
has never revisited Almendarez-Torres; instead, this
Court has repeatedly applied it. See id. at 490; Govt.
Br. 14. Erlinger and the government do not ask the
Court to revisit Almendarez-Torres here, either. So
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the only question in this case is the scope of Al-
mendarez-Torres as it stands—which turns on what
that decision held and the historical tradition it em-

bodies.

B. Almendarez-Torres’s Recidivism Rule
Has Deep Historical Roots

Almendarez-Torres’s recidivism rule has deeply
rooted historical and conceptual underpinnings.
“Statutes that punish recidivists more severely than
first offenders have a long tradition in this country
that dates back to colonial times.” Parke v. Raley, 506
U.S. 20, 26 (1992). “With recidivism the major prob-
lem that it is,” there has always been “a spectrum
of ... procedures” for identifying and punishing recid-
ivists. Spencer, 385 U.S. at 566, 568. One procedure
that legislatures historically adopted was “leaving
that question to the court.” Id. at 566.

1. Going back to the early 19th century, States
have permitted judges to make recidivism findings
that increased a defendant’s statutory penalty. An
early decision from South Carolina, for example, held
that “the Court, not the jury,” must determine
whether the defendant had a prior conviction. State
v. Smith, 42 S.C.L. 460, 460-61 (1832); see also State
v. Allen, 42 S.C.L. 448, 449 (1832) (citing Smith); State
v. Parris, 71 S.E. 808, 809 (S.C. 1911) (applying Smith
and Allen).

As Erlinger acknowledges (at 35 n.8), Louisiana
also recognized that “previous convictions ... were not
essential ingredients constituting the offense charged,
upon which the jury had to pass.” State v. Hudson, 32
La. Ann. 1052, 1053 (1880). Instead, judges “hald] the
right, after verdict,” to “act upon the existence of such
facts.” Id. And although Louisiana departed from this
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practice in 1910, the State returned to it less than
twenty years later. See State v. Compagno, 51 So. 681,
682 (La. 1910) (overruling Hudson); State v. Guidry,
124 So. 832, 835 (La. 1929) (“There is no provision in
the Constitution that we have been able to find which
authorizes or requires questions of fact not pertaining
to the guilt or innocence of a defendant to be submit-
ted to a jury.”).

At least two more States had the same practice
from an early period. In Alabama, which has imposed
recidivist penalties by statute since the early 1800s,
the “settled” practice was that “when the indictment
or complaint does not contain the statutory allegation
as to a second or subsequent conviction, no issue is
made for the jury.” Yates v. State, 17 So. 2d 777, 779
(Ala. 1944).! It was instead left to “the trial judge” “to
make inquiry into that question in a supplementary
manner in order to apply the increased” penalty. Id.;
accord, e.g., Willingham v. State, 64 So. 544, 544 (Ala.
Ct. App. 1914). And it “has never been the rule in
Kansas that a defendant in a criminal action must be
apprised by the State prior to conviction that the State
intends to invoke the habitual criminal act.” Chance
v. State, 408 P.2d 677, 681 (Kan. 1965) accord State v.
Woodman, 272 P. 132, 134-35 (Kan. 1928) (recidivism
enhancement “is no concern of the jury”); see also 1868
Kan. Sess. Laws 380-81 (ch. 31, § 289) (increasing
punishment for “subsequent offense[s]”).

1 See, e.g., Harry Toulmin, Digest of the Laws of the State of Ala-
bama 209 (1823) (tit. 17, ch. 1, § 22) (increasing punishment for
“every succeeding offence” of animal stealing); Ala. Penal Code
§ 73 (1866) (“second, or any subsequent offense” of Sabbath
breaking).
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Starting in the early 19th century, other States
enacted supplemental-information statutes that nec-
essarily rejected treating recidivism as an offense ele-
ment. Those statutes allowed enhanced recidivist
penalties to be charged by a supplemental, post-con-
viction information, rather than a pre-conviction in-
dictment. See, e.g., 1818 Mass. Acts 603-04 (ch. 176,
§ 6); 1 Rev. Code of the Laws of Va. 619-20 (ch. 171,
§ 16) (1819); 1824 Me. Laws 1009 (ch. 282, § 19);
W. Va. Code 733-34 (ch. 165, §§ 2-9) (1868).

Because the States that adopted these statutes re-
quired serious offenses to be charged by an indictment
that included all offense elements, the use of an infor-
mation to charge the recidivist penalty necessarily
meant that recidivism was not understood to be an of-
fense element. See, e.g., Jones v. Robbins, 74 Mass.
329, 350 (1857) (constitutional right to “indictment by
the grand jury” for felonies); Commonwealth v. Bar-
rett, 108 Mass. 302, 304 (1871) (indictment “sufficient”
if it “alleges ... all the facts which constitute the of-
fence intended to be punished”). And although these
statutes authorized jury trials in the supplemental
proceeding, some limited the trial to establishing the
defendant’s identity, leaving the sentencing court to
find all other relevant facts. See, e.g., 1 Rev. Code of
the Laws of Va. 620 (ch. 171, §16) (1819)
(“yury ... shall be impannelled ... to enquire and say,
whether such convict be or be not the same identical
person”); State v. Graham, 69 S.E. 1010, 1011 (W.
Va. 1910) (“for identification only”).

Courts uniformly rejected challenges to the sup-
plemental-information statutes. See, e.g., In re Ross,
19 Mass. 165, 169, 171 (1824); Graham, 69 S.E.
at 1011. One of the first courts to do so held that
“[t]here was no need of a presentment by a grand jury”
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of the recidivism allegations, “for no offence was to be
inquired into.” Ross, 19 Mass. at 171. Irrespective of
whatever may have been required “at common law,”
the court explained, the “legislature had ... a right to
prescribe a different mode.” Id.; cf. Brooks v. Com-
monwealth, 41 Va. 845, 849-50 (1843) (recidivism is
“collateral” to issue of “guil[t]”).

This Court settled the constitutionality of the sup-
plemental-information procedure in Graham, adopt-
ing the reasoning of earlier cases. 224 U.S. at 625-31.
After Graham, several additional States adopted the
procedure, despite simultaneously requiring all ele-
ments of serious offenses to be included in an indict-
ment. See, e.g., 1926 N.Y. Laws 805-06 (ch. 457, § 3);
People v. Erickson, 99 N.E. 2d 240, 242 (N.Y. 1951)
(constitutional right to grand jury indictment for “in-
famous” crimes); People v. Farson, 155 N.E. 724, 725
(N.Y. 1927) (“indictment ... sufficient ... if it contains
all that is essential to constitute the crime”).?

To be sure, some States presumptively treated
prior convictions as offense elements that needed to
be included in an indictment and proved to a jury. See
Petr. Br. 34-35 & n.8 (collecting cases and treatises);
Apprendi, 530 U.S. at 507-09 (Thomas, J., concur-
ring). But that presumption typically rested on what
courts viewed as a common-law principle, not on the
federal or state constitutions. E.g., Hines v. State, 26
Ga. 614, 616 (1859); Johnson v. People, 55 N.Y. 512,
514 (1874). As a result, and as evidenced by the
widely adopted supplemental-information procedure,

2 See also, e.g., 1927 Or. Laws 432-33 (ch. 334, § 4); 1929 Colo.
Sess. Laws 310-11 (ch. 85, § 4); 1929 Pa. Laws 854-55 (No. 373,
§ 4).
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courts often acknowledged that “the matter was sub-
ject to legislative control.” People v. Gowasky, 155
N.E. 737, 741 (N.Y. 1927); see also Massey v. United
States, 281 F. 293, 297 (8th Cir. 1922) (“unless the
statute designates a different mode”).

The few cases resting on constitutional grounds at
most prove that there were varying views on the is-
sue—indeed, views that sometimes differed within
States. See supra 14 (Louisiana); compare Tuttle v.
Commonwealth, 68 Mass. 505, 506 (1854) (suggesting
constitutional basis for application of common-law
practice), with Ross, 19 Mass. at 171 (holding that the
practice was subject to legislative control). Al-
mendarez-Torres acknowledged this “different ‘tradi-
tion,”” but the Court concluded that “any such tradi-
tion” was “not uniform” and thus could not support a
constitutional rule. 523 U.S. at 246-47; c¢f. Atwater v.
City of Lago Vista, 532 U.S. 318, 345-46 (2001) (declin-
ing to “mint a new rule of constitutional law” based on
a “historical practice [that] fails to speak conclu-
sively”).

Those varied approaches led a leading treatise to
disclaim any requirement that recidivism allegations
appear in the indictment or be proved to the jury. To
the contrary, “there [was] no reason why the law
should not ... permit this matter to be withheld from
the jury, or even omitted from the indictment, until
the prisoner has been convicted of the offence itself,
and then brought forward in some proper manner in
aggravation of the punishment.” 1 Joel Prentiss
Bishop, New Commentaries on the Criminal Law,
§ 961.1 (8th ed. 1892) (citing, e.g., Hudson, supra).
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Thus, the historical principle that Almendarez-
Torres correctly recognized is that nothing in the Con-
stitution requires legislatures to “trealt]” recidivism
“as an element of [the] offense.” 523 U.S. at 247.

2. The historical practice underlying Al-
mendarez-Torres encompassed a wide range of recidi-
vism-related issues beyond the mere existence or ele-
ments of a prior conviction.

The Smith decision discussed above, for example,
involved a South Carolina statute that imposed a re-
cidivist penalty for anyone who committed a “second
offence” of horse stealing. 6 David J. McCord, Statutes
at Large of South Carolina 413 (No. 2507, § 1) (1839)
(emphasis added); see Smith, 42 S.C.L. at 460. That
necessarily required the judge to determine the se-
quencing of the offenses (or at least the convictions),
and whether the defendant was the same person who
had committed both offenses.

The Louisiana statute under which the Hudson
court approved judicial factfinding likewise increased
punishment for a “second,” “third,” or “fourth” “of-
fence.” U.B. Phillips, Revised Statutes of Louisi-
ana 155 (Crimes and Offences § 119) (1856). The de-
fendant also had “an opportunity to show” that his
prior convictions and sentences had been “arrested or
reversed and annulled, or that he was pardoned”—all
determinations that necessarily would have required
the judge to look beyond the elements of the prior of-
fense. Hudson, 32 La. Ann. at 1053; see also 1870 La.
Acts 206 (No. 90, § 4) (enhanced penalty for “second
offense”). Another Louisiana statute authorized a re-
cidivist enhancement if “the Judge finds that [the de-
fendant] is the same person” previously convicted.
1928 La. Acts 18-19 (No. 15, § 3); see Guidry, 124 So.
at 834-36 (upholding the statute).
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Early statutes in Alabama and Kansas—other
States that authorized judges to make recidivism de-
terminations—similarly required sequencing, iden-
tity, and other findings beyond the elements of the
prior offense. See supra 14 & n.1, 15. An Alabama
statute, for example, imposed enhanced penalties on
a person “convicted twice under this act for offenses
committed within one year.” Borck v. State, 39
So. 580, 580 (Ala. 1905) (quoting 1903 Ala. Laws 64
(No. 49, § 1)); see also Toulmin, Digest of the Laws of
the State of Alabama 377 (1823) (tit. 1801, ch. 1, § 1)
(“guilty of the like offence from and after the space of
twenty days” from release from jail).

The recidivism statutes that Erlinger compiles in
appendices (which include only some of the statutes
cited above) further prove the point. See Petr. Br.
Appx. la-15a. Many of those statutes likewise re-
quired judges to make recidivism findings beyond the
existence or elements of a prior conviction at sentenc-
ing or in supplemental proceedings:

e Several statutes required determining
whether the present offense was committed at
some point “after” or “subsequent” to one or
more previous convictions, thereby requiring
sequencing findings. 1840 Ala. Laws 153 (Pe-
nal Code, ch. 8, §§ 17-18).2

e Others required finding “that the defendant
was not pardoned,” 1965 N.Y. Laws 2367-68
(ch. 1030, § 70.10), or that the present offense

3 See also, e.g., 1859 Kan. Sess. Laws 283-84 (ch. 28, §§ 278-279);
1926 N.Y. Laws 805 (ch. 457, §§ 1-2); 1927 Or. Laws 432 (ch. 334,
§§ 1-3); 1928 La. Acts 18 (No. 15, §§ 1-2); 1942 La. Acts 142-43
(No. 45, § 1).
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occurred after a defendant had “escaped or
been pardoned, or otherwise discharged from
confinement,” 1 Rev. Code of the Laws of Va.
619 (ch. 171, §§ 13-15) (1819).4

e Still others mandated a finding that the pre-
sent offense had occurred “within” a certain

amount of time after the prior offense. 1929
Pa. Laws 854 (No. 373, §§ 1-2).5

These statutes confirm what Almendarez-Torres held:
Legislatures have always enjoyed latitude to assign to
judges factual inquiries about recidivism—not only
the existence and nature of a prior conviction but also
the circumstances of the offense and the punishment
imposed. See 523 U.S. at 243-44.

Sentencing practices over the preceding century
have further solidified this tradition. As Erlinger
acknowledges, many legislatures in the mid-20th cen-
tury sought to eliminate harsh sentencing enhance-
ments based solely on the existence of prior convic-
tions in favor of authorizing judges to make more nu-
anced recidivism findings. Petr. Br. 21-24. The fed-
eral courts of appeals have unanimously allowed
judges to apply the “recidivist enhancement[s]” like
ACCA that resulted from those efforts. United States
v. Winfrey, 23 F.4th 1085, 1087 (8th Cir. 2022); Govt.
Br. 23-24 nn.3-4. State courts, too, have coalesced
around the “general rule” “that there is no right to a
jury trial on matters related to the broader issue of
recidivism.” State v. Stewart, 791 A.2d 143, 151-52

4 See also, e.g., 1840 Ala. Laws 153 (Penal Code, ch. 8, § 17); 1868
Kan. Sess. Laws 380-81 (ch. 31, § 289).

5 See also, e.g., 1939 Pa. Laws 1029 (No. 375, § 1108); 1942 La.
Acts 143 (No. 45, § 2); 1947 Or. Laws 1101-02 (ch. 585, §§ 1-3).
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(Md. 2002); see also, e.g., State v. Jones, 149 P.3d 636,
641 (Wash. 2006) (collecting cases).

3. The two conceptual justifications that courts
traditionally have offered for declining to treat recidi-
vism-related determinations as offense elements fur-
ther support Almendarez-Torres’s reasoning and re-
sult.

First, this Court and others have explained that
legislatures are not required to make recidivism an of-
fense element because it does not relate to “whether
an offence has been committed” but instead goes only
to punishment. Ross, 19 Mass. at 171.

This Court in Graham adopted that very reason-
ing in upholding West Virginia’s supplemental-infor-
mation statute. 224 U.S. at 623-29. The statute’s va-
lidity, the Court explained, “necessarily fol-
lows ... from the fact, so frequently stated, that” recid-
ivism “does not relate to the commission of the offense,
but goes to the punishment only.” Id. at 629. And
Almendarez-Torres held that Graham’s “punishment
only” rationale meant that nothing in the Constitution
requires legislatures to assign recidivism determina-
tions to juries. 523 U.S. at 244.

Graham’s rationale, adopted by Almendarez-
Torres, applies equally to all recidivism-related is-
sues. Facts about a defendant’s recidivism speak to
his past conduct and thus inform only the severity
with which his present offense should be punished.
That is why recidivism is a quintessential sentencing
factor and need not be proved to a jury.

Second, the significant risk of prejudice to the de-
fendant was “long” understood as a principal reason
for not treating recidivism as an offense element. Al-
mendarez-Torres, 523 U.S. at 235. Commentators
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deemed it “specially fair to the prisoner” to withhold
prior convictions from the jury, as it “preventled] a
prejudice against him by the jury from the former con-
viction.” 1 Bishop, supra, § 961.1. Courts agreed, rea-
soning that “urors’ minds should not be di-
verted ... by facts concerning [the] defendant’s prior
convictions.” Woodman, 272 P. at 134-35; see also,
e.g., Hudson, 32 La. Ann. at 1053 (prior conviction
“might prejudice the jury”); Willingham, 64 So. at 544
(“doubtlless] ... highly prejudicial”). And that concern
applies with even greater force when the jury is told
not only that the defendant previously was convicted,
but also facts about the defendant’s prior crimes.

Indeed, avoiding prejudice to defendants is why
modern legislatures increasingly have required
judges to resolve recidivism issues at sentencing. As
the American Bar Association explained in its first set
of standards for legislative sentencing practices,
“[ilnvolvement of the jury” in imposing recidivist pen-
alties “would pose two unattractive alternatives”: ei-
ther the “significant ... possibility of prejudice” at
trial, or a “too cumbersome” “supplementary proceed-
ing.” Am. Bar Ass’n, Project on Minimum Standards
for Criminal Justice, Standards Relating to Sentenc-
ing Alternatives and Procedures 261-62 (Suppl.
Sept. 1968).

The unavoidable prejudice from putting a defend-
ant’s prior crimes before a jury is not just a compelling
practical reason for assigning recidivism determina-
tions to judges, see infra Part I11.A, but also a powerful
historical justification for that practice. The “general
and absolute rule of exclusion” of propensity evi-
dence—particularly prior offenses and convictions—is
deeply rooted in Anglo-American law. 1 John Henry
Wigmore, Treatise on the System of Evidence in Trials



23

at Common Law: Including the Statutes and Judicial
Decisions of All Jurisdictions of the United States
§§ 193-194, at 231-35 (1904) (collecting sources). It
has long been understood that the jury has a “natural
and inevitable tendency ... to give excessive weight to
[a defendant’s] vicious record of crime.” Id. § 194,
at 233. “Courts that follow the common-law tradition”
therefore “almost unanimously have come to disallow
resort by the prosecution to any kind of evidence of a
defendant’s evil character to establish a probability of
his guilt.” Michelson v. United States, 335 U.S. 469,
475 (1948).

Interpreting the Constitution to require legisla-
tures to assign recidivism determinations to juries
would, in effect, invert that longstanding presump-
tion. The better view, and the one this Court has en-
dorsed, is that legislatures can adopt “a spectrum
of ... procedures” to combat the “major problem” of
“recidivism.” Spencer, 385 U.S. at 566-68. That in-
cludes “leaving that question to the court.” Id. at 566.

C. ACCA’s Occasions Clause Fits Well
Within The Tradition Embodied By
Almendarez-Torres

The courts of appeals’ unanimous conclusion that
judges may resolve ACCA’s occasions determination is
rooted in Almendarez-Torres itself and historical prac-
tice.

1. ACCA’s occasions clause indisputably man-
dates a quintessential recidivism determination. It
exclusively involves comparing prior offenses to deter-
mine whether the defendant is a serial offender. In-
deed, the purpose of the clause, as Erlinger concedes,
is to ensure that ACCA “applies only to truly habitual
offenders.” Petr. Br. 23.



24

The courts of appeals thus have held that
“[wlhether prior offenses were committed on different
occasions” under ACCA “is among the recidivism-re-
lated facts covered by the rule of Almendarez-Torres.”
United States v. Harris, 794 F.3d 885, 887 (8th
Cir. 2015); see also Govt. Br. 23-24 nn.3-4 (collecting
cases). And in so holding, they have invoked the two
aforementioned justifications for the rule: that recidi-
vism “‘goes to the punishment only,”” e.g., Brown, 67
F.4th at 214 (emphasis omitted), and that “‘the intro-
duction of evidence of a defendant’s prior crimes risks
significant prejudice,’” e.g., United States v. Santiago,
268 F.3d 151, 156 (2d Cir. 2001) (Sotomayor, dJ.).

ACCA’s occasions determination implicates both
justifications. That a defendant previously committed
multiple separate crimes is a distinct issue from
whether he possessed a firearm as a convicted felon.
It “goes to the punishment only.” Graham, 224 U.S.
at 629. And requiring the occasions inquiry to be put
to juries would cause “overwhelming prejudice,”
NAFD Br. 29-30, creating conflict with the common-
law tradition disfavoring propensity evidence.

2. History and judicial practice likewise support
treating the occasions inquiry as a recidivism-related
issue that judges can resolve. As discussed, States go-
ing back to at least the early 1800s have deemed re-
cidivism-related facts beyond the mere existence or el-
ements of a prior conviction to be sentencing factors
rather than offense elements. See supra Part 1.B.2.

Erlinger argues that “virtually none” of the stat-
utes he compiles required the particular kind of sepa-
rateness inquiry that ACCA mandates. Petr. Br. 32
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& n.7. But his own statutory compilation includes five
such laws.® And amicus has identified many others.”

More fundamentally, however, Erlinger has no ex-
planation for why an exact historical match to ACCA’s
specific occasions inquiry is required. “[A]nalogical
reasoning requires only ... identify[ing] a well-estab-
lished and representative historical analogue, not a
historical twin.” N.Y. State Rifle & Pistol Ass’n, Inc.
v. Bruen, 597 U.S. 1, 30 (2022). The salient point is
that the occasions clause calls for a recidivism-related
determination that goes beyond identifying the exist-
ence or elements of the offense. The many historical
examples discussed above are directly analogous in
that relevant sense, even if they required the determi-
nation of different recidivism-related facts.

Double jeopardy cases provide further support for
judicial resolution of the occasions inquiry. As the
government acknowledges here, and has argued be-
fore in defending ACCA’s occasions clause, federal
judges have long “determine[d] whether a defendant
was previously convicted of the ‘same offence’ under
the Double Jeopardy Clause.” Govt. Br. 14-15; see
Govt. Br. in Opp. at 7, Walker v. United States, No. 20-

6 See Petr. Br. 32 n.7 (identifying three such statutes); see also
1976 Miss. Laws 772-73 (ch. 470, §§ 1-2) (“arising out of separate
incidents”); 1972 Haw. Sess. Laws 80 (Act 9, § 1, tit. 37, ch. 6,
pt. 4, §§ 661-662) (“two felonies committed at different times™).

7 See, e.g., Ill. Pub. Act 80-1099, at 3269 (1977) (“convictions
which result from or are connected with the same transaction, or
result from offenses committed at the same time” count as “one
conviction”); 1978 N.J. Laws 645 (“two crimes, committed at dif-
ferent times”); 1982 Pa. Laws 516 (“[c]lonvictions for other of-
fenses arising from the same criminal episode as the instant of-
fense shall not be considered previous convictions”); see also infra
49 & n.8.
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5578 (U.S. Oct. 28, 2020). In so doing, courts often
conduct an analysis closely resembling ACCA’s occa-
sions inquiry: a “multifactor standard” that considers
the “time” and “location” of the offenses, among other
things. United States v. Cooper, 886 F.3d 146, 153 &
n.4 (D.C. Cir. 2018) (collecting cases); see also, e.g.,
Martha v. State, 26 Ala. 72, 75 (1855) (“it was the duty
of the court to declare the legal effect of the record in-
sisted upon by the prisoner as sustaining her [double
jeopardy] pleas”). It would be “anomalous,” as the gov-
ernment has put it, for the Constitution to require
judges to conduct the same-offense inquiry for double
jeopardy purposes, but to preclude judges from con-
ducting substantially the same inquiry for sentencing
purposes. Govt. Br. in Opp. at 7, Walker, No. 20-5578.

That practice disposes of Erlinger’s puzzling claim
that treating recidivism as a sentencing factor would
be “in serious tension with this Court’s double-jeop-
ardy jurisprudence.” Petr. Br. 29. In fact, this Court
has said exactly the opposite: that requiring recidi-
vism to be treated as an offense element would be “dif-
ficult to reconcile” with its double jeopardy prece-
dents. Almendarez-Torres, 523 U.S. at 247. It is Er-
linger’s proposed rule that creates tension with double
jeopardy principles and practice.

& & &

In sum, historical evidence bears out what Al-
mendarez-Torres held: Legislatures have long had
discretion to treat recidivism as a sentencing factor
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rather than an offense element. ACCA’s occasions
clause is well within that tradition.

D. Erlinger’s And The Government’s
Attempts To Narrow Almendarez-Torres
Lack Merit

Rather than grapple with the historical evidence
undermining their view of the Constitution, Erlinger
and the government principally attempt to narrow Al-
mendarez-Torres as a matter of precedent. According
to them, subsequent decisions of this Court have clar-
ified that Almendarez-Torres’s repeated references to
“recidivism” were merely “shorthand” for a far more
limited judicial inquiry into the “fact of a prior convic-
tion.” Govt. Br. 15 (emphasis omitted); Petr. Br. 13.
That limitation, they say, is compelled by constitu-
tional concerns expressed in Apprendi and this
Court’s categorical-approach cases.

Yet Erlinger and the government cannot even
agree on what the “fact of a prior conviction” means.
Erlinger says it does not extend “one jot” beyond the
facts “constituting elements of the previous offense.”
Petr. Br. 16 (brackets and quotation marks omitted).
The government interprets it more broadly to encom-
pass “facts encapsulated in judicial records that are
components” of the prior conviction. Govt. Br. 14.
Both definitions are irreconcilable with Almendarez-
Torres and the Court’s categorical-approach jurispru-
dence. And neither is compelled by the constitutional
concerns posited—but never decided—in Apprendi
and later cases.

1. The view that Almendarez-Torres established
a minute constitutional island allowing judges to find
only “the fact of a prior conviction”—whether on Er-
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linger’s or the government’s definition—is incon-
sistent with the findings the Court approved in that
case and later cases.

At a minimum, Almendarez-Torres approved judi-
cial recidivism determinations under the statute at is-
sue there, 8 U.S.C. § 1326(b)(2). That statute author-
izes sentencing enhancements upon the reentry of a
deported alien when the deportation “was subsequent
to a conviction” for an aggravated felony. Id. (empha-
sis added). The statute thus calls for a determination
not merely about whether the defendant had a prior
conviction, but also whether the deportation occurred
after that conviction. The additional finding about the
“sequence” in which the conviction and deportation oc-
curred is “essential” to imposing the enhancement.
Brown, 67 F.4th at 213.

Erlinger and the government try to explain away
that reality by arguing that the sequencing finding
under Section 1326 inheres in the fact of a prior con-
viction. Petr. Br. 30; Govt. Br. 15. But that contra-
dicts both of their competing definitions of the con-
cept. The determination requires finding not just the
date of a prior conviction—a non-elemental fact in its
own right—Dbut also its relationship to the date of de-
portation. That sequencing determination goes be-
yond the elements of the offense (Erlinger’s defini-
tion), and would not necessarily be “encapsulated in
judicial records” as a “component” of the prior convic-
tion (the government’s, Govt. Br. 14).

In addition, the government (but not Erlinger)
concedes that Almendarez-Torres and the Court’s
ACCA cases necessarily permit sentencing judges to
find that the defendant being sentenced is the same
person previously convicted. Govt. Br. 15. The gov-
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ernment is correct that the identity finding is essen-
tial to every predicate-felony determination. Id. But
it is wrong that identity is a “component” of a prior
conviction that is “encapsulated in judicial records.”
Id. at 14. Determining identity requires finding that
the person in the courtroom “is the same defendant”
mentioned in the prior judicial record—“a fact that
could be quite controversial indeed.” Santiago, 268
F.3d at 156 (emphasis omitted). That inquiry neces-
sarily goes beyond the record of conviction (and cer-
tainly the elements of the prior offense).

Almendarez-Torres and the Court’s ACCA cases
also necessarily allow sentencing judges to find the
date and venue of a prior offense. That is because
statutes change over time and elements vary across
jurisdictions. See, e.g., McNeill v. United States, 563
U.S. 816, 820, 824 (2011); United States v. Love, 7
F.4th 674, 678 (7th Cir. 2021) (“We consider the ver-
sion of the State’s criminal statute in effect at the time
of the offense.”); Bousley v. United States, 523 U.S.
614, 633 (1998) (Scalia, dJ., dissenting) (noting circuit
splits “regarding the elements of a crime”).

In McNeill, for example, the Court had to find the
date of a prior drug offense in order to determine
whether a change in North Carolina law made the of-
fense ACCA-ineligible. 563 U.S. at 824. Failing to do
so would have risked enhancing a defendant’s sen-
tence based on a law enacted after the offense oc-

curred—a serious ex post facto problem. See, e.g.,
Peugh v. United States, 569 U.S. 530, 545 (2013).

Erlinger’s elements-only definition of “the fact of
a prior conviction” cannot explain these findings ei-
ther. Indeed, Erlinger concedes that the location and
date of an offense generally are not elements. Petr.
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Br. 40. The government’s position is less clear. De-
spite acknowledging that judges can find venue and
date, it seems to suggest that judges can find only the
date of conviction, not the date of the offense. See
Govt. Br. 14-15. Yet earlier this Term, the govern-
ment argued that ACCA requires courts to conduct an
“inquiry into the law at the time of the prior state
crime,” in part because a contrary reading “could im-
plicate the Ex Post Facto Clause.” Govt. Br. at 38 n.6,
44, Brown v. United States, Nos. 22-6389, 22-6640
(U.S. Aug. 21, 2023) (citing McNeill); see also id. at 25
(courts must look to the “time of ... commission”). The
government has not explained how it reconciles those
two positions.

What is clear is that neither Erlinger’s nor the
government’s view of the “fact of a prior conviction”
accounts for all of the facts that this Court’s cases per-
mit judges to find. The only view that does is the one
the Court adopted in Almendarez-Torres itself: that
judges can make all recidivism determinations at sen-
tencing.

2. That the unit of analysis in Almendarez-
Torres was recidivism—not the bare fact of a prior
conviction—also follows from what the Court said in
that case and subsequent cases.

At the outset of its opinion in Almendarez-Torres,
the Court noted that the “subject matter” of the case
was “recidivism.” 523 U.S. at 230. From there, the
Court repeatedly framed its constitutional analysis in
terms of recidivism. It styled the question presented
as whether “the Constitution requires Congress to
treat recidivism as an element of the offense.” Id.
at 239. And it answered that question by “reject[ing]
petitioner’s constitutional claim that his recidivism
must be treated as an element of his offense.” Id.
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at 247. All told, the Court used the words “recidivism”
or “recidivist” 28 times. Nowhere did the Court cabin
the judicial inquiry to “the fact of a prior conviction,”
let alone to merely the elements of the prior crime.

The Court’s focus on recidivism was not lost on the
dissenting opinion either, which used the words “re-
cidivism” or “recidivist” 29 times. Writing for himself
and three other Justices, Justice Scalia criticized the
majority “for making recidivism an exception” to what
he understood as an otherwise-applicable require-
ment that a jury find all facts necessary to increase a
statutory penalty. Almendarez-Torres, 523 U.S.
at 258 (emphasis altered). The majority’s rule, as he
recognized, would allow “recidivism finding[s] ... to be
determined by a judge.” Id. at 260.

Subsequent decisions of this Court have reiter-
ated that Almendarez-Torres concerns findings about
recidivism. For example, in Jones v. United States,
decided just one Term after Almendarez-Torres, the
Court described that case’s “precise holding being that
recidivism” need not be charged in an indictment or
submitted to a jury. 526 U.S. 227, 248 (1999). That
holding “rested in substantial part on the tradition of
regarding recidivism as a sentencing factor” and on
the “distinctive significance of recidivism.” Id. at 249.
Other cases have interpreted Almendarez-Torres the
same way. See, e.g., Dretke v. Haley, 541 U.S. 386, 395
(2004) (“We have not extended Winship’s protections
to proof of prior convictions used to support recidivist
enhancements.”) (citing Almendarez-Torres).

Decisions of this Court glossing Almendarez-
Torres as concerning “the fact of a prior conviction” are
not to the contrary. See Govt. Br. 14 (collecting cases).
That phrase derives from Apprendi, 530 U.S. at 490,
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in which the Court repeatedly recognized that Al-
mendarez-Torres’s holding was about “recidivism,” id.
at 474, 488, 496. The Court explained, for example,
that although the dissenting Justices in Almendarez-
Torres disputed “‘the legitimacy of the Court’s deci-
sion to restrict its holding to recidivism, ... both sides
agreed that the Court had done just that.”” Id. at 488
(quoting Jones, 526 U.S. at 249 n.10).

Apprendi, of course, rejected the argument that
Almendarez-Torres stands for something broader
than a recidivism rule, and it deemed the scope of that
holding “narrow” compared to Apprendi’s more sweep-
ing rule. 530 U.S. at 490. But Apprendi did not nar-
row Almendarez-Torres itself. Indeed, the Court ex-
pressly declined to “revisit” Almendarez-Torres be-
cause the defendant did “not contest the decision’s va-
lidity.” Id.

Erlinger and the government therefore get things
backwards when they treat Almendarez-Torres’s ref-
erences to “recidivism” as “shorthand” for the “fact of
a prior conviction.” Govt. Br. 15. This Court’s cases
describing Almendarez-Torres as concerning “the fact
of a prior conviction” must be understood as having
used that phrase to describe what Almendarez-Torres
actually held—that judicial factfinding about recidi-
vism comports with the Constitution.

3. Unable to refute what Almendarez-Torres
held, Erlinger and the government stake their case on
the proposition that this Court has subsequently nar-
rowed Almendarez-Torres. They argue that Apprend:
retroactively reconceptualized Almendarez-Torres as
authorizing judges to ascertain only those recidivism
facts that were previously found “‘pursuant to pro-
ceedings with substantial safeguards of their own.”
Petr. Br. 16 (quoting Apprendi, 530 U.S. at 488). And
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they further argue, citing this Court’s categorical-ap-
proach cases, that “the only facts the court can be sure
the jury ... found are those constituting elements of
the offense.” Descamps v. United States, 570 U.S. 254,
269-70 (2013); Petr. Br. 16; Govt. Br. 18. Their effort
to transform Almendarez-Torres into an elements-
only rule lacks merit.

An elements-only rule, if taken seriously, would
effectively overrule Almendarez-Torres and thereby
upend the categorical approach. As discussed above,
courts cannot conduct predicate-felony determina-
tions under Section 1326 and ACCA without finding
facts beyond the elements of the offense. Only by find-
ing non-elemental facts like offense date, venue, and
identity can judges determine what elements com-
posed a prior offense and whether the defendant is the
person who committed it. See supra 27-30.

That is presumably why the government does not
actually embrace an elements-only rule. Although its
brief at times refers to the “Court’s elements-only ap-
proach,” Govt. Br. 19, 20, the government’s bottom-
line position is that sentencing judges can go beyond
the elements to find facts “otherwise incorporated”
into the record of conviction, id. at 14, 22. The gov-
ernment offers no apparent explanation for the delta.
Erlinger’s more forceful endorsement of the elements-
only rule has the virtue of clarity but would topple this
Court’s settled jurisprudence. That is reason enough
to reject it.

Glossing over those problems, Erlinger and the
government insist that Apprendi and this Court’s cat-
egorical-approach cases effectively decided the consti-
tutional question presented. But they did no such
thing. Apprendi expressly declined to “revisit” Al-
mendarez-Torres and did not concern recidivism. 530
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U.S. at 490. Even the government acknowledges that
Apprendi merely “suggested” a new justification for
Almendarez-Torres. Govt. Br. 15.

The categorical-approach cases did not resolve the
question either. The principal justification for the el-
ements-based categorical approach has always been
statutory. The Court has relied primarily on ACCA’s
text and history in concluding that “Congress in-
tended the sentencing court to look only to the fact
that the defendant had been convicted of crimes fall-
ing within certain categories, and not to the facts un-
derlying the prior convictions.” Taylor, 495 U.S.
at 600; see id. at 581-90; see also Descamps, 570 U.S.
at 267 (categorical approach follows “[flirst” from
“ACCA’s text and history”); Mathis v. United States,
579 U.S. 500, 510-11 (2016) (similar).

Those decisions also posited “serious Sixth
Amendment concerns” as a secondary reason to cabin
judicial factfinding under ACCA to the elements. E.g.,
Mathis, 579 U.S. at 511. But all of those cases have
avoided, not decided, that constitutional question. See
Taylor, 495 U.S. at 601 (referencing potential consti-
tutional concerns only in passing); Descamps, 570
U.S. at 267, 269-70 (categorical approach “avoids the
Sixth Amendment concerns”); Mathis, 579 U.S. at 501
(non-categorical approach “would raise serious Sixth
Amendment concerns”); Shepard v. United States, 544
U.S. 13, 25 (2005) (plurality op.) (applying “rule of
reading statutes to avoid serious risks of unconstitu-
tionality”); see also Nijhawan v. Holder, 557 U.S. 29,
40 (2009) (positing but not resolving constitutional
concerns).

Erlinger and the government nonetheless treat
those cases as having articulated a settled constitu-
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tional rule. Petr. Br. 40. But avoiding a constitu-
tional concern is one thing; deciding it is another.
That is the entire point of constitutional avoidance.
“The canon is not a method of adjudicating constitu-
tional questions by other means.” Clark v. Martinez,
543 U.S. 371, 381 (2005). “Indeed, one of the canon’s
chief justifications is that it allows courts to avoid the
decision of constitutional questions.” Id.

Because they avoided the question, none of the
categorical-approach cases “grapplled] with the his-
torical meaning of the Sixth Amendment’s jury trial
right.” Ramos v. Louisiana, 140 S. Ct. 1390, 1405
(2020). Nor did any of them consider the scope of Al-
mendarez-Torres. Respect for those decisions’ hold-
ings does not require elevating the constitutional con-
cerns they posited into an established constitutional
infirmity. Instead, now presented with full briefing
on the constitutional issue, the Court should adhere
to Almendarez-Torres and the historical practice it
validated, as courts have done for decades.

E. Applying Almendarez-Torres Requires
Affirmance

Applying Almendarez-Torres in this case is
straightforward, as the courts below recognized. Re-
liable and undisputed information in the charging
documents and state-court plea agreement shows that
Erlinger’s relevant burglaries took place “at three dif-
ferent businesses” with multiple days separating each
crime. Pet. App. 7a-8a. The timing alone “decisively
differentiate[s]” the occasions. Wooden, 595 U.S.
at 370.

The records, moreover, are “unequivocal,” and Er-
linger “supplied no ... evidence” to cast doubt on them.
Pet. App. 9a. Indeed, his state-court plea agreement
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expressly admitted that all of the facts in the charging
documents were “true and correct.” D.Ct. ECF 105-5,
at 3. Erlinger’s crimes thus indisputably were com-
mitted on different occasions.

Because the undisputed record materials are dis-
positive here, the Court need not address the distinct
question whether, under Almendarez-Torres, courts
may look beyond judicial records in making the occa-
sions determination. See Shepard, 544 U.S. at 20-23
(permitting judicial examination of conclusive records
under ACCA’s predicate-felony clause); United States
v. Hennessee, 932 F.3d 437, 442-44 (6th Cir. 2019) (ex-
tending Shepard to the occasions clause). Nor is that
issue likely to matter in most occasions cases because,
as discussed below, judicial records standing alone
will suffice to resolve all but the most unusual cases.

II. AT A MiNIMUM, THE CONSTITUTION PERMITS
JUDGES To APPLY THE OCCASIONS CLAUSE
BASED ON FINDINGS THEY ALREADY MAKE
UNDER ACCA AND IN DOUBLE JEOPARDY
CASES

For the reasons already discussed, Erlinger’s and
the government’s attempts to narrow Almendarez-
Torres are meritless. That resolves this case. But af-
firmance would be required even if the Constitution
limited judges to finding merely “the fact of a prior
conviction.” That phrase must encompass all facts
that courts find when making ACCA’s predicate-fel-
ony determination. And those very same facts—
namely, the “who, what, when, and where” of the prior
offense, Santiago, 268 F.3d at 156—also resolve most
occasions issues. Those facts certainly resolve this
case, because Erlinger indisputably committed three
qualifying offenses multiple days apart.
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A. The Fact Of A Prior Conviction Includes
The “Who, What, When, And Where” Of
The Prior Crime

At a bare minimum, “the fact of a prior conviction”
must encompass all facts necessary to implement the
Court’s categorical approach under ACCA’s predicate-
felony clause. As discussed above, and as the courts
of appeals have recognized, those facts include at least
the “who, what, when, and where” of a prior offense.
Santiago, 268 F.3d at 156. In particular, judges ap-
plying ACCA’s predicate-felony clause are permitted
to find:

e Identity: That the defendant in the courtroom
is the same person previously convicted. San-
tiago, 268 F.3d at 156.

e Elements: The elements of the prior crime.
Mathis, 579 U.S. at 503.

e Date: The date of the offense, to determine
which version of a statute applied. McNeill,
563 U.S. at 824.

e Location: The State or venue where the offense
occurred, to determine the elements. See
Bousley, 523 U.S. at 633 (Scalia, J., dissenting)
(noting circuit splits “regarding the elements
of a crime”).

So long as those facts are derived from “conclu-
sive ... judicial record[s],” sentencing courts can—in-
deed, must—find them to make the predicate-felony
determination. Shepard, 544 U.S. at 25 (plurality
op.). Courts also have long been able to find those
same facts in resolving double jeopardy questions, as
discussed above. See, e.g., Cooper, 886 F.3d at 153 &
n.4.



38

The government appears largely to agree. It
acknowledges that “the fact of a prior conviction” in-
cludes “such findings as the venue, date, crime, de-
fendant, and other matters necessarily incorporated
into a prior conviction.” Govt. Br. 9. It argued earlier
this Term that courts must look to the dates of prior
offenses to determine whether a defendant has com-
mitted an ACCA-qualifying “serious drug offense.”
Govt. Br. at 36, Brown, Nos. 22-6389, 22-6640 (urging
“a time-of-state-crime interpretation”). And it recog-
nizes here and has argued in the past that courts must
make those same findings in double jeopardy cases.
See Govt. Br. 14-15; see also, e.g., Govt. Br. in Opp.
at 7, Walker, No. 20-5578.

Erlinger’s narrower, elements-only view proves
far too much and would gut the categorical approach,
as discussed above. See supra 29-30. To avoid being
self-defeating, this Court’s categorical-approach cases
must be understood to permit judicial factfinding into
not only the elements of the prior offense, but also the
who, what, when, and where of the crime.

That makes sense because, as the courts of ap-
peals have recognized, the basic facts underlying a
prior crime are “closely interwoven with the essential
elements of an offense.” United States v. Elliott, 703
F.3d 378, 382 (7th Cir. 2012); see also United States v.
Thompson, 421 F.3d 278, 282 (4th Cir. 2005). Indeed,
those facts are often necessary to determine the ele-
ments: No one can know which law applies without
knowing the particular jurisdiction’s law in effect at
the time of the offense.

Moreover, unlike the “means” of a crime, these are
not “legally extraneous” facts that the defendant had
“no incentive to contest.” Mathis, 579 U.S. at 506, 512
(quotation marks omitted). Instead, facts like location
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and date are highly relevant and come with strong in-
centives for accuracy. Among other things, they “de-
fine the scope of a crime, provide notice to the defend-
ant of what precisely he is charged with doing so that
he can prepare a defense, and protect him against
double jeopardy.” Elliott, 703 F.3d at 382.

Thus, permitting judicial factfinding of the “who,
what, when, and where” of the prior crime is not just
consistent with the Court’s categorical approach—it is
essential to applying it.

B. The “Who, What, When, And Where”
Resolve Most Occasions Questions

The who, what, when, and where of the prior of-
fense also will resolve most occasions-clause cases—
and certainly this one. As this Court explained in
Wooden, the occasions inquiry is typically “straight-
forward and intuitive.” 595 U.S. at 369. Courts “have
nearly always treated offenses as occurring on sepa-
rate occasions if a person committed them a day or
more apart, or at a ‘significant distance.”” Id. at 370;
see also, e.g., United States v. Gallimore, 71 F.4th
1265, 1269 (10th Cir. 2023). Clearer still are cases in-
volving crimes committed months or years apart.

Here, the dates of Erlinger’s relevant burglaries
alone—each having occurred multiple days apart—
“decisively differentiate” his offenses into different oc-
casions. Wooden, 595 U.S. at 370. The courts below
already found those dates in making the predicate-fel-
ony determination, in part because Erlinger argued
that “Indiana’s burglary statute as it existed in 1991
and 1992 swept more broadly than a generic bur-
glary.” D.Ct. ECF 101, at 6; see Pet. App. 4a-5a (citing
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Ind. Code § 35-43-2-1 (1990)). There is no sound rea-
son to prevent those courts from using the very same
facts to resolve the occasions inquiry.

Erlinger and the government counter that the
who, what, when, and where of the prior offense will
be insufficient to resolve at least some occasions ques-
tions. Petr. Br. 40; Govt. Br. 21-23. They point out,
for example, that the occasions inquiry theoretically
could turn on “how similar [the offenses] were in na-
ture, or the relationship between them.” Petr. Br. 40.

That is doubtless true, but it does not mean that
the Constitution requires the occasions inquiry to be
sent to juries. Instead, it means that in a narrow class
of cases, the government may fail to establish the
ACCA enhancement. See, e.g., United States v. Span,
789 F.3d 320, 329 (4th Cir. 2015) (government failed
to obtain enhancement where court “lack[ed] reliable
information” on the occasions question).

There is nothing anomalous about that. This
Court has recognized in the predicate-felony context
that the government “will be precluded from estab-
lishing that a conviction was for a qualifying offense”
in cases where judicial records “do not show that the
defendant faced the possibility of a recidivist enhance-
ment.” United States v. Rodriquez, 553 U.S. 377, 389
(2008). So too with the occasions clause.

What would be anomalous is if the Court were to
require ACCA’s predicate-felony and occasions deter-
minations—two closely connected inquiries in the
same statute turning on largely the same facts—to be
decided by two “different fact-finders” applying “dif-
ferent burdens of proof.” Santiago, 268 F.3d at 156-
57. Nothing in the Constitution compels that bizarre
and arbitrary result.
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III. REQUIRING JURIES TO RESOLVE THE
OCCASIONS QUESTION WOULD CAUSE SERIOUS
HARM AND DISRUPTION

The avulsive consequences of adopting either Er-
linger’s or the government’s rule provide further rea-
son to adhere to Almendarez-Torres. Accepting their
views apparently would mean that ACCA’s occasions
clause (but not the predicate-felony clause it modifies)
must be treated as an “element of a greater offense.”
Petr. Br. 9. The government also hints at a different
approach in which ACCA’s occasions clause retains a
chimerical quality—a non-element sentencing factor
that nevertheless must be charged in the indictment

and proved to a jury beyond reasonable doubt. See
Govt. Br. 27-28.

Either outcome would cause severe fallout at the
federal and state levels. Treating the occasions clause
as an element of an aggravated Section 922(g) offense
would transform ACCA, to the detriment of defend-
ants, by inviting the government to tell juries vivid
details about defendants’ prior serious crimes. And
both approaches would upend ACCA’s design—in-
cluding by requiring that parties litigate and courts
decide predicate-felony determinations before trial be-
gins—while causing profound disruption to other fed-
eral and state sentencing practices as well.

A. Treating The Occasions Clause As An
Offense Element Would Prejudice
Defendants

Treating ACCA’s occasions clause as an element
of a novel aggravated Section 922(g) offense is “far
more likely to prejudice rather than protect defend-
ants.” Santiago, 268 F.3d at 156.
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1. If ACCA’s occasions inquiry is an offense ele-
ment, prosecutors would have license to regale juries
with the details of a defendant’s multiple prior violent
felonies or serious drug offenses. No one denies that
this would inflict “overwhelming prejudice.” NAFD
Br. 29-30; see also Santiago, 268 F.3d at 156. The
threat of that prejudice would give prosecutors addi-
tional leverage to pressure defendants into forgoing
jury trials altogether. Defendants thus would be “left
with trial rights they cannot afford to exercise.”
Stephanos Bibas, Judicial Fact-Finding and Sentence
Enhancements in a World of Guilty Pleas, 110 Yale
L.J. 1097, 1158 (2001).

For that reason, the right that Erlinger and the
government assert would be practically sui generis in
this Court’s criminal-procedure canon. Other proce-
dural rights function like “plea-bargaining chips” for
defendants. Stephanos Bibas, Incompetent Plea Bar-
gaining and Extrajudicial Reforms, 126 Harv. L. Rev.
150, 173 (2012). Because they benefit the defendant,
he can extract more favorable terms by threatening to
exercise those rights. Yet Erlinger and the govern-
ment would create a new bargaining chip for prosecu-
tors, paradoxically prejudicing defendants with a con-
stitutional provision designed to protect them.

2. Erlinger, the government, and their amici try
to defuse this problem in four ways, but none is per-
suasive.

First, Erlinger (but not the government) asserts
that defendants can unilaterally waive a jury trial on
the occasions issue, leaving it instead for the sentenc-
ing judge. Petr. Br. 10. But the government would
have to “consen[t]” to waiver. Fed. R. Crim.
P. 23(a)(2); see also Singer v. United States, 380
U.S. 24, 36 (1965). And prosecutors would have
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strong incentives to withhold their consent, thus forc-
ing defendants to choose between pleading guilty
across the board or submitting to a trial where their
prior convictions will be paraded before the jury.

Erlinger argues that this Court has blessed uni-
lateral waiver, but the passing dicta in the cases he
cites did not address Rule 23. Petr. Br. 41 (citing
Shepard, 544 U.S. at 26 n.5 (plurality op.)); see also
Blakely v. Washington, 542 U.S. 296, 310 (2004). Nor
do those cases bind the States, many of which have
comparable recidivism statutes and prohibit unilat-
eral waiver just as Rule 23 does. See, e.g., Ariz. R.
Crim. P. 18.1(b)(1); Miss. R. Crim. P. 18.1(b); see also
State v. Leasure, 43 N.E.3d 477, 487-88 (Ohio Ct.
App. 2015).

Second, Erlinger and the government argue that
defendants can stipulate to the occasions finding.
Petr. Br. 41; Govt. Br. 26. But stipulations would not
avoid prejudice because juries still would learn about
the prior convictions “from the indictment, the judge,
or the prosecutor.” Almendarez-Torres, 523 U.S.
at 235. At a minimum, the judge or “the government
must inform the jury of the [stipulated element] at
some point.” United States v. Smith, 472 F.3d 752,
753 (10th Cir. 2006) (McConnell, J.). For example, in
one recent ACCA case where a defendant stipulated
to the occasions issue, the prosecutor began closing ar-
guments to the jury by referring to the defendant as
“a gun toting, drug slinging three time convicted
felon.” United States v. Harrell, No. 22-cr-20245 (S.D.
Fla. Mar. 6, 2023), ECF 105, at 33. The prosecutor
then explained the parties’ “stipulation” that “the de-
fendant was a three time convicted felon.” Id. at 35.
A jury’s awareness of three prior felonies—even with-
out knowing the details—is enough to poison the well.
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Nor would prosecutors invariably need to agree to
stipulations. The government tepidly suggests that
Old Chief stipulations “could” be required in federal
court, but that is far from clear. Govt. Br. 26. The
premise of Old Chief was that a defendant should be
allowed to stipulate to “the fact of the qualifying con-
viction.” 519 U.S. 172, 190 (1997). The Court rea-
soned that the fact of a prior conviction is divorced
from “concrete details of the prior crime” and thus
does not unduly inhibit the government from present-
ing “the full evidentiary force” of its case. Id. at 186-
87, 190. But the government’s and Erlinger’s position
here is that ACCA’s occasions inquiry involves so
many details of the prior crime that it falls outside the
fact of a prior conviction. E.g., Govt. Br. 20. If the
occasions inquiry is too factually involved to fit within
Almendarez-Torres, it is hard to see how it can also be
sterile enough to fit within Old Chief.

In all events, state courts applying state recidivist
statutes are not bound to follow Old Chief, and some
have rejected it. See State v. Ball, 756 So. 2d 275, 278
(La. 1999) (“We conclude that Old Chief is not control-
ling and decline to follow it”); Commonwealth v.
Jemison, 98 A.3d 1254, 1256-63 (Pa. 2014) (same).
Those state courts instead adhere to the default rule
that “a criminal defendant may not stipulate or admit
his way out of the full evidentiary force of the case as
the Government chooses to present it.” Old Chief, 519
U.S. at 186-87; see also Ball, 756 So. 2d at 280.

Third, Erlinger, the government, and their amici
propose bifurcating trials into guilt and occasions
phases. Petr. Br. 41; Govt. Br. 27; NAFD Br. 25-30.
Bifurcation in criminal cases, however, has “never
been compelled by this Court as a matter of constitu-
tional law, or even as a matter of federal procedure.”
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Spencer, 385 U.S. at 568; see id. (“Two-part jury trials
are rare in our jurisprudence”). It is instead an unu-
sual procedure over which trial judges exercise broad
discretion. See, e.g., United States v. Garcia, 74 F.4th
1073, 1109 (10th Cir. 2023) (per curiam); Fed. R.
Crim. P. 14(a) (allowing, not requiring, bifurcation).
Erlinger asserts that bifurcation is “common,” but he
relies on inapposite civil cases and discrete instances
where bifurcation was mandatory (for example, by
statute), rather than discretionary. Petr. Br. 41-42
(citing, e.g., Graham’s discussion of an English statute
requiring bifurcation).

Bifurcating the elements of a single crime, in par-
ticular, “is extremely rare.” United States v. Birdsong,
982 F.2d 481, 482 (11th Cir. 1993) (per curiam). Some
courts of appeals prohibit the practice outright on the
ground that, “[w]ithout full knowledge of the nature
of the crime, the jury cannot speak for the people or
exert their authority.” United States v. Gilliam, 994
F.2d 97, 101 (2d Cir. 1993); United States v. Barker, 1
F.3d 957, 959 (9th Cir. 1993), opinion amended on de-
nial of reh’g, 20 F.3d 365 (9th Cir. 1994). Several
States do the same. See, e.g., Carter v. State, 824 A.2d
123, 135 (Md. 2003) (collecting cases).

There is good reason to doubt that courts will
widely adopt the disfavored practice of element-by-el-
ement bifurcation in ACCA cases. The prejudice from
introducing a defendant’s prior convictions neces-
sarily would not require bifurcation because, as a
strictly formal matter, a defendant cannot claim un-
fair prejudice from a “prior conviction ... when it is an
element of the charged crime.” Barker, 1 F.3d at 959
n.3. And bifurcation will remain burdensome. Courts
would have to convene a new jury or reconvene the
same jury that just convicted the defendant, both of
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which would cause complexity and expense. See
United States v. Durham, 655 F. Supp. 3d 598, 615
(W.D. Ky. 2023) (“Bifurcating a trial between guilt
and ACCA phases is one potential solution—though
not without its own costs.”).

Erlinger’s amicus identifies a few recent district-
court cases that bifurcated ACCA trials. See NAFD
Br. 21 n.15, 26 n.20. But in six of the seven cases, the
government did not oppose bifurcation. And in the
only case where it did, the district court refused to bi-
furcate. Harrell, No. 22-cr-20245 (S.D. Fla.), ECF 49;
id., ECF 57;id., ECF 95, at 10-11. The defendant then
stipulated on the occasions issue because he would do
“pretty much anything to avoid” allowing “any of
the ... underlying facts of those priors” to go before the
jury. Id., ECF 95, at 11-12. Thus, to the extent this
small sample of recent cases proves anything, it is
that the fates of similarly situated defendants will
turn largely on the proclivities of prosecutors.

Fourth, the government (but not Erlinger) sug-
gests that judges can instruct juries not to consider
prior convictions when adjudicating guilt. Govt.
Br. 27. But it is an open secret that boilerplate limit-
ing instructions cannot counteract the prejudicial ef-
fect of introducing prior convictions. See, e.g., NAFD
Br. 30 & n.23 (collecting sources). This is one “‘con-
tex[t] in which the risk that the jury will not, or can-
not, follow instructions ... cannot be ignored.”” Gray
v. Maryland, 523 U.S. 185, 190 (1998); see also Burgett
v. Texas, 389 U.S. 109, 115 n.7 (1967) (“‘unmitigated
fiction’” that “‘prejudicial effects can be overcome by
instructions to the jury’”).

3. Erlinger and the government’s last recourse is
to suggest that considering the implications of their
position is merely irrelevant pragmatism. Petr.
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Br. 42; Govt. Br. 26. But as explained above, see su-
pra 23, there is a long tradition in this country of pro-
hibiting prosecutors from introducing propensity evi-
dence to juries. Erlinger and the government’s read-
ing of the Constitution would effectively overturn that
tradition. That is not only a practical concern to which
they have no answer; it is a serious historical obstacle
to their argument.

Moreover, this Court often evaluates the “sys-
temic effects” of proposed legal rules on defendants’
rights. James v. Illinois, 493 U.S. 307, 319-20 (1990).
And here, the profound systemic effects of adopting
Erlinger’s or the government’s position caution
against that course.

B. Requiring dJuries To Decide The
Occasions Question Would Upend
Recidivism Sentencing Nationwide

Requiring juries to resolve the occasions ques-
tion—whether it is deemed an offense element or a
sentencing factor—would have radical, systemic fall-
out at both the federal and state levels.

1. The first casualty would be ACCA itself. Con-
gress designed ACCA to be a sentencing enhancement
applied by judges, not a separate offense tried to a
jury. See Almendarez-Torres, 523 U.S. at 230 (citing
Section 924(e) as “setting forth sentencing factors, not
as creating new crimes”). For decades, therefore,
judges have made all the findings necessary to impose
ACCA at a post-conviction sentencing hearing, after
the probation office prepares a pre-sentence investiga-

tion report on the defendant’s criminal history. See
Fed. R. Crim. P. 32.
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Erlinger and the government would, for the first
time, require juries to resolve half of the ACCA in-
quiry. And that would turn all of ACCA upside down
in many cases. Defendants will seek to exclude prior
convictions from the jury’s consideration on the
ground that they are not ACCA-qualifying convic-
tions. See, e.g., Def.’s Mot. to Deny Bifurcated Trial,
United States v. Lewis, No. 22-cr-290 (M.D. Tenn.
Aug. 24, 2023), ECF 55 (making that argument). In
order to determine whether a jury trial is needed at
all and, if so, which felonies the government can put
before the jury, judges will need to resolve those sen-
tencing issues before trial. To do so, judges will either
need to forgo the assistance of the probation office or
require a time-consuming and costly pre-trial investi-
gation that might turn out to be unnecessary (for ex-
ample, if the defendant ultimately pleads guilty or is
acquitted).

The serious costs and disruption resulting from
Erlinger’s and the government’s rules would not be
limited to ACCA, either. For example, the govern-
ment has argued in one recent case that juries now
must find certain non-elemental facts “regarding the
recency and length of the prior incarceration” in order
to impose an enhanced sentence under 21 U.S.C.
§ 841(b)(1)(B). Opp’n to Def.’s Mot. in Limine, United
States v. Pennington, No. 19-cr-455 (N.D. Ga. Aug. 25,
2022), ECF 158, at 7-8 (citing 21 U.S.C. § 802(57)).
How much further the collateral damage might
spread is uncertain.

2. Requiring juries to decide occasions questions
would cause even more serious disruption to state sen-
tencing practices. Many States have enacted statutes
that, like ACCA, require courts to impose a sentencing
enhancement based in part on whether prior offenses
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were committed during different occasions, transac-
tions, or the like. See, e.g., 42 Pa. Cons. Stat.
§ 9714(a)(2).8 For decades, courts in those States have
relied on Almendarez-Torres in authorizing judges to
make the occasions findings at sentencing. See, e.g.,
Commonwealth v. Gordon, 942 A.2d 174, 186 n.16 (Pa.
2007) (sentencing factors “related to recidivism, are
not to be treated, or proved, as elements of a crime”
under Almendarez-Torres).?

Some States even expressly forbid juries from re-
solving occasions-like questions. Rhode Island’s ha-
bitual-offender statute, for example, calls for an occa-
sions inquiry and provides that “a hearing shall be
held by the court sitting without a jury to determine
whether the person so convicted is a habitual crimi-
nal.” R.I. Gen. Laws § 12-19-21(b); see also Colo. Rev.
Stat. Ann. §§ 18-1.3-801(2)(a)(I), -803(2)-(6) (similar);
730 I1l. Comp. Stat. 5/5-4.5-95(a)(3), (6) (similar). Er-
linger’s and the government’s positions could render
such statutes inoperable, upsetting numerous States’
reliance on the longstanding principles affirmed in Al-
mendarez-Torres.

At a minimum, Erlinger’s and the government’s
positions would force “substantial changes in trial

8 See also, e.g., Colo. Rev. Stat. Ann. § 18-1.3-801(2)(a)(I); 730 I1.
Comp. Stat. 5/5-4.5-95(a)(3); Miss. Code Ann. § 99-19-83; N.J.
Stat. Ann. § 2C:44-3(a); R.I. Gen. Laws § 12-19-21; Wash. Rev.
Code Ann. § 9.94A.030(37)(a)({i)-(ii).

9 See also, e.g., People v. Nunn, 148 P.3d 222, 224-25 (Colo.
App. 2006); People v. Curry, 893 N.E.2d 295, 297-303 (Il
App. Ct. 2008); Garrison v. State, 950 So. 2d 990, 994-95
(Miss. 2006); State v. Pierce, 902 A.2d 1195, 1200 (N.J. 2006);
State v. Ramirez, 936 A.2d 1254, 1268-71 (R.I. 2007); State v.
Brinkley, 369 P.3d 157, 158-61 (Wash. Ct. App. 2016).
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procedure in countless local courts around the coun-
try.” Spencer, 385 U.S. at 568. Rather than submit to
the unworkable bifurcation procedures that Erlinger
and the government would foist upon them, States
might well respond by removing defendant-friendly
“occasions” requirements from their habitual-offender
statutes altogether.

The Court in the past has been “unwilling” to dis-
rupt the “spectrum of state procedures” on recidivism
through the imposition of prescriptive constitutional
rules. Spencer, 385 U.S. at 566, 568. It should like-
wise refuse to do so here.

IV. ANY ERROR WAS HARMLESS

Irrespective of whether any constitutional viola-
tion occurred in Erlinger’s case, the harmless-error
doctrine independently requires that the judgment be
affirmed. Washington v. Recuenco, 548 U.S. 212, 220-
22 (2006).

Although the Court typically remands for harm-
less-error analysis, there are sound reasons to decide
the question here. Accepting Erlinger’s or the govern-
ment’s constitutional argument likely would result in
a significant amount of collateral litigation given the
uniform, decades-long understanding in the courts of
appeals that the occasions issue was for judicial reso-
lution. Clarifying that the harmless-error issue is
“straightforward” in “most cases,” as the government
correctly notes (at 28), would provide important “guid-
ance to ... the lower courts” in dealing with those
cases. Wellness Int’l Network, Ltd. v. Sharif, 575 U.S.
665, 685 (2015).

The harmless-error issue here is straightforward.
As the government explained in the court of appeals,
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no rational jury could have found that Erlinger’s rele-
vant burglaries occurred on the same occasion. C.A.
Br. 17-18. The burglaries “were committed on differ-
ent days” and “at different locations,” and Erlinger’s
state-court plea agreement admitted to each “particu-
lar date” and “particular place” set forth in the charg-
ing documents. Id. Erlinger therefore suffered no
prejudice from any purported error.

CONCLUSION

The judgment of the court of appeals should be af-
firmed.
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