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AFFIRMED and Opinion Filed July 18, 2022

@ourt of Appeals
Fitth District of Texaz at Ballas

No. 05-20-00969-CV

BRIGETTA D'OLIVIO A/K/A BRIGETTA ALIX ANDERSON, ALIX
BRIGETTA, Appellant

V.
HILARY THOMPSON HUTSON, Appellee

On Appeal from the 296th Judicial District Court
' Collin County, Texas
Trial Court Cause No. 296-04855-2019

MEMORANDUN OPINION

Before Justices PartidaLKipness, Reichek, and Goldstein
Opinion by Justice Reichek

In this appeal from a summary judgment, Brigetta D’Olivio a/k/a Brigetta

Alix Anderson, Alix Brigetta (“D’Olivio”) contends the trial court erred in granting

judgment against her because (1) the trial court lacked subject matter jurisdiction,

(2) she was not given sufficient notice of the summary judgment hearing under rule

- 166a(c), (3) the motion for no-evidence summary judgment was improper, and (4)
there are genuine issues of material fact precluding summary judgment. We affirm

the trial court’s judgment.



Background

The following facts relevant to the disposition of this appeal were
conclusively established by the summary judgment evidgnce. Richard W.
Thompson, Jr. (“Thompson™) and his wife, Euvonne R. Thompson, purchased a
home in Collin County, Texas in 1973 and declared it as their homestead. Euvonne
passed away on December 24, 2007. At the time of Euvonne’s death, she and
Thompson had only two living children, both from their marriage — Richard W.
Thompson II and Hilary Thompson Hutson. Richard Thompson III died in 2013.

On May 5, 2018, Thompson signed a deed without warranty conveying the
homestead property to himself and Hutson as joint tenants with full right of
survivorship. The deed reserved from the conveyance a homestead life estate in
favor of Thompson. The conveyance explicitly included “all interest of [ Thompson]
except the reserved life estate.” Thompson signed the deed before a notary public
and filed it with the Collin County clerk’s office.

A few months later, D’Olivio began claiming a romantic interest in
Thompson. At the time, Thompson was 92 and D’Olivio was substantially younger.
Concerned for her father, Hutson filed an application for appointment of a temporary
guardian in the Collin County probate court.

| On December 27, 2018, the probate court signed an order in which it stated
there were “substantial concerns” that Thompson was incapacitated, and probable

cause to believe that Thompson’s person and estate were in imminent danger. The
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‘court appointed Julie Reedy as Thompson’s temporary guardian and granted her
numerous powers including the power to (1) determine Thompson’s marriages, (2)
determine access to Thompson by third parties, including D’Olivio specifically, (3)
take possession of all assets of whatever kind and nature in Thompson’s estate, and
(4) take any and all actions necessary to collect, preserve, and protect Thompson’s
estate.

According to D’Olivio, Thompson executed an affidavit in February 2019
stating the deed granting Hutson joint tenancy with right of survivorship in the
homestead property was forged. Several months later, however, the probate court
read an agreement into the record concerning Thompson’s guardianship. The record
shows that all parties, including Thompson and his counsel, agreed the May 2018
deed to Hutson was effective and Thompson possessed only a life estate in the
homestead property as provided in section 102.005 of the Texas Estates Code.

Six weeks after the agreement was signed, D’Olivio claims she and Thompson
were married. D’Olivio further asserts that, ;:wo weeks after they were purportedly
married, Thompson signed a last will and testament bequeathing his entire estate,
including all his real property, to her. Thompson was found dead the next day.

Following her father’s death, Hutson immediately sent notice to D’Olivio
instructing her to vacate the homestead property. When D’Olivio began claiming
she had title to the property, Hutson brought this suit for trespass to try title.
D’Olivio filed a general denial and motion to abate asserting the probate court had
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exclusive jurisdiction over all matters relating to Thompson’s estate. D’Olivio
moved to transfer the case, and the probate court declined to accept the transfer. The
trial court denied D’Olivio’s motion to abate.

Hutson filed a2 motion for traditional and no-evidence summary judgment
contending the evidence showed she had superior title to the homestead property as
a matter of law and she was entitled to a forcible detainer eviction order. The no-
evidence portion of the motion was directed solely at the issue of D’Olivio’s ability
to recover for any alleged improvements she made to the property. " D’Olivio
responded and filed numerous objections along with a motion for continuance.

The motion for summary judgment was not considered by the trial coust until
eight months later. On August 11, 2020, the court signed a final order and judgment
stating that, even assuming D’Olivic was lawfully married to Thompson at the time
of his death, Thompson’s life estate in the homestead property expired when he died,
and D’Olivio had no surviving right to the property. The court granted summary
judgment on the trespass to try title claim, concluding the evidence showed Hutson
had superior title as a matter of law. The court also granted the no-evidence motion
stating D’Olivio could not recover for any improvements to the property. Finally,

.the court held Hutson was entitled to a forcible detainer eviction of D’Olivio.
D’QOlivio filed a motion to reconsider, set aside, and dismiss the judgment that was

~ overruled by operation of law. She then brought this appeal.



Analysis
1. Jurisdiction

In her first and second issues, D’Olivio contends the trial court’s judgment is
void because the probate court has exclusive or, alternatively, dominant jurisdiction
over this case. In arguing the probate court has exclusive jurisdiction, D’Olivio
relies on section 32.005 of the Texas Estates Code. Section 32.005 states that, ma
county in which there is a statutory probate court, the probate court “has exclusive
jurisdiction of all probate proceedings, regardless of whether 'contested or
uncontested.” TEX. ESTATES. CODE ANN. § 31.002. In addition, a cause of action
“related to the probate proceeding” must be brought in the probate court unless the
jurisdicti(‘m of the probate court “is concurrent with the jurisdiction of a district court
as provided by Section 32.007 or with the jurisdiction of any other court.” Id.
D’Qlivio argues that, because the claims asserted by Hutson do not fall u:nder any of
the categories listed in section 32.007, the probate court’s jurisdiction over the case
is exclusive rather than concurrent. D’Olivio’s argument is misplaced.

For section 32.005 to apply, the case must be either a probate proceeding or a
case ihvolving matters related to a probate proceeding. Matters related to a probate
proceeding are defined to include “an action for trial of title to real property that is
estate property,” and “an action for trial of the right of property that is estate
property.” Id. § 31.002(c)(1). In this case, the sole issue was Hutson’s superior title

to the property, which she obtained before her father died. The evidence
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conclusively showed that Hutson and Thompson were joint tenants of the property
| based on the May 2018 deed. Thompson and his counsel ratified that deed and
agreed Thompson had only a life estate in the property at issue. A life estate
terminates upon the death of the life tenant and the life tenant has no power to devise
the property that remains at his death. In re Estate of Hernandez, No. 05-16-01350-
CV, 2018 WL 525762, at *6 (Tex. App.—Dallas Jan. 24, 2018, no pet.) (mem. op.).
The property, therefore, passed outside of the estate and is not a part of, or related
to, the probate proceeding. See Wallace v. Wallace, No. 05-17-00447-CV, 2017 WL
4479653, at *4 (Tex. App.—Dallas 2017, no pet.) (mem. op.) (probate court did not
have exclusive jurisdiction where former wife was seeking to partition property as
tenant in common and not as heir).

Because the property is not at issue in the probate proceeding, the probate court
also does not have dominant jurisdiction in this case. Dominant jurisdiction may
arise where two or more cases are inherently interrelated because they involve the
same parties and the same controversy. In re Volkswagen Clean Diesel Litigation,
557 S.W.3d, 73, 76 (Tex. App.—Austin 2017, no pet.). Although D’Olivio attempts -
to conflate the two, the controversy in this case concerns the May 2018 deed, while
the controversy before the probate court concerns competing wills. Although the
same parties are involved, the suits do not involve the same transaction or
occurrence. We conclude D’QOlivio has not shown the trial court lacked subject
matter jurisdiction in this case. See In re Forney, 554 S.W.3d 145, 151-52 (Tex.
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App.—San Antonio 2018, orig. proceeding). We resolve her first two issues against
her.
II. Notice

In her third issue, D’Olivio contends she was not given twenty-one days’
notice of the summary judgment hearing as required by rule 166a(c) of the Texas
Rules of Civil Procedure. Rule 166a(c) states that “[e]xcept on leave of court, with
notice to opposing counsel, the motion and any supporting affidavits shall be filed
and served at least twenty-one days before the time specified for hearing.” TEX. R.
Crv. P. 166a(c). The rule further requires that any response and opposing affidavits
be filed seven days before the day of the hearing. Id. The purpose of the notice
requirement is to inform the respondent of when their respdnse is due. Martin v.
Martin, Martin, & Richards, Inc., 989 S.W.2d 357, 359 (Tex. 1998).

The record in this case shows that Hutson filed and served her motion for
traditional and no-evidence summary judgment and supporting evidence on
November 18, 2019. After the trial court issued a notice stating it would consider
the motion on submission, D’Olivio filed her response and supporting evidence on
December 10, 2019.

When no decision on the motion was forthcoming from the trial court, Hutson
had her motion reset for consideration. On June 11, 2020, Hutson served D’Olivio
with notice stating the motion would be considered by submission on July 16.
Hutson then filed a motion on June 25, twenty-one days before the hearing,
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“renewing” her original motion for summary judgment and asking the court to rule.
The renewal motion incorporated the original motion and contained no new
argument or evidence pertaining to the summary judgment grounds asserted. The
motion did, however, attach exhibits demonstrating D’Olivio’s actions during the
previous six months, including filing thousands of pages of motions. Based on
D’Olivio’s extreme litigiousness, Hutson requested the trial court rule on her original
summary judgment motion to resolve the case and prevent further waste of judicial
resources.

On July 28, 2020, the trial court issued a memorandum stating it was granting
Hutson’s motion for traditional and no-evidence summary judgment. On August- 11,
the court signed an order and judgment stating,

The Pléintiff filed a Motion for Traditional and No-Evidence Summary

Judgment on November 18, 2019, renewing that Motion on June 16,

2020.! After consideration of the Motion and the extensive briefing of
both parties, the Court finds and rules as follows.

The court went on to discuss the evidence, issues, and applicable law and granted
Hutson’s motion in its entirety.

D’Olivio does not dispute she received Hutson’s motion for traditional and
no-evidence summary judgment. Nor does she dispute she received notice that the

motion would be considered by submission on July 16, 2020. D’Olivio contends

! The court’s recitation of the date of the renewal motion appears to be a typographical error.
Both the file stamp on the renewal motion and the trial court’s docket sheet show the renewal
motion was filed on June 25, 2020.

-8
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only that she was never served with Hutson’s renewal motion. Even assuming the
record supported D’Olivio’s contention, the renewal motion did nothing more than
request the court to rule on the grounds for summary judgment set forth in Hutson’s
motion filed nine months earlier. D’Olivio responded to that motion and had ample
opportunity to supplement her response if she chose to do so. Because D’Olivio was
able to respond to the motion that was ruled upon, and the trial court considered her
response to that motion, D’Olivie’s alleged failure to be served with a copy of the
renewal motion was harmless. Id. We resolve D’Olivio’s third issue against her.
I11. No-Evidence Summary Judgment

In her fourth issue, D’Olivio contends the trial court erred in granting
Hutson’s motion for no-evidence summary judgment because (1) Hutson was not
entitled to seek a no-evidence summary judgment, (2) the relief sought was nothing
more than an impermissible advisory opinion, and (3) she was not given adequate
time for discovery.

The basis for D’Olivio’s assertion that Hutson was not entitled to seek a no-
evidence summary judgment is that Hutson bore the burden of proof at trial on her
trespass to try title claim. But Hutson limited her request for a no-evidence summary
judgment to only D’Olivio’s ability to recover under section 22.021 of the Texas
Property Code. Section 22.021 gives a defendant in a trespass to try title action, who
is determined not to be the rightful owner of the property, the ability to recover the
amount by which the estimated value of improvements made to the property exceeds
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the estimated value of the defendant’s use, occupation, waste, or other injury to the
property. TEX. PROP. CODE ANN. § 22.021(a). D’Olivio bore the burden of proof on
this issue. Id.; see also Lemus v. Aguilar, 491 S.W.3d 51, 61 (Tex. App.—San
Antonio 2016, no pet.). |

Section 22.021 requires a defendant to prove they were in good-faith adverse
possession of the property for more than a year before the trespass to fry title action
was filed. TEX. PROP. CODE ANN. § 22.021(c)(1). Hutson moved for a no-evidence
summary judgment on the basis that her trespass to try title action was filed within
weeks after her father died and, therefore, D’Olivi_o could not show she had
adversely possessed the property for more than a year. D’Olivio argues the trial
court’s granting the no-evidence summary judgment was somehow an advisory
opinion on e\m unpleaded advérse possession claim. Regardless of whether the tﬁal
court’s ruhng on the section 22.021 issue would ultimately foreclose a future adverse
possession claim, the decision was a proper determination of an issue in the pending
trespass to try title action.

Finally, with respect to D’Olivio’s contention that she was not given adequate
time for discovery before the no-evidence motion was heard, D’Olivio does not point

to either an affidavit explaining the need for further discovery or a verified motion
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for continuance filed in the trial court.? See Tenneco Inc. v. Enter. Prods. Co., 925
S.W.2d 640, 647 (Tex. 1996). Accordingly, she has Wajved any argument that
consideration of the motion was premature. We resolve D’Olivio’s fourth issue
against her.?
IV. Summary Judgment

In her last 1ssue, D’Olivio contends the trial court erred in granting Hutson’s
motion for traditional summary judgment because Hutson failed to carry her burden
under the “common source doctrine” and there are genuine issues of material fact
about whether Hutson had a claim to title. To prevail en a trespass to try title action,
a plaintiff must generally prove one of the following: (1) a regular chain of
conveyances from the sovereign; (2) supeﬂor title out of a common source; (3) title

by limitations; or (4) title by prior possession coupled with proof that possession was

2 Although D’Olivio’s December 2019 response to Hutson’s motion for summary judgment
included a motion requesting a sixty-day continuance, the record does not contain a motion for
continuance pertaining to the July 2020 submission date.

3 In the “Issues Presented” portion of D’Olivio’s brief, she lists two other sub-issues as part of
her challenge to the no-evidence summary judgment: that Hutson failed to meet the specificity
requirement of rule 166a(i), and the no-evidence motion failed to address her amended answer and
affirmative defenses. Because D’Olivio makes no argument and cites no authority in the body of
her brief conceming her specificity complaint, we conclude that issue is waived. See Sullivan v.
Bickel & Bickel & Brewer, 943 S.W.2d 477, 486 (Tex. App.—Dallas 1995, writ denied) (bare
assertions of error, without argument or authority, present nothing for review on appeal). With
respect to D’Olivio’s contention that Hutson’s motion for summary judgment failed to address her
amended pleading, we see nothing in the record showing that D’Olivio filed an amended pleading.
The copy of the pleading D’Olivio references in her brief is an attachment to her response to the
motion for summary judgment. And while the trial court’s docket statement shows
correspondence sent to the court regarding an amended answer, the docket statement does not
reflect that any such pleading was ever filed. Moreover, D’Olivio does provide any argument or
authority to show that Hutson’s motion for summary judgment did not, directly or indirectly,
address and resolve all matters asserted in the amended pleading.
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not abandoned. Lance v. Robinson, 543 S.W.3d 723, 735 (Tex. 2018). Because both
Hutson and D’Olivio claimed title to the property through Thompson, Hutson moved
for summary judgment on the basis that she had superior title out of a common
source.

In support of her motion for summary for summary judgment, Hutson
submitted: (1) a certified copy of the deed by which her parents obtained title to the
property in question; (2) a certified copy of her mother’s death certificate; (3) a
certified copy of her brother’s death certificate; (4) a certified copy of the May 2018
deed by which Hutson and Thompson becéme joint tenants with right of survivorship
with a life estate reserved in favor of Thompson; (5) a copy of the order from the
probate court placing Thompson under a temporary guardianship; (6) a transcript of
the mediated settlement agreement in which Thompson and his counsel] ratified the
May 2018 deed; (7) a certified copy of Thompson’s death certificate; and (8) an
abstract of title. This was sufficient proof of title from a common source pursuant
to rule/798 of the Texas Rules of Civil Procedure. TEX. R. C1v. P. 798.

In support of her claim to superior title, D’Olivio relies upon her purported
marriage to Thompson two weeks before he died, and a will he allegedly signed the
day before he died. Because Thompson had only a life estate in the property at the
time of his death, D’Olivio could not have obtained superior title to the property
through a bequest. See In re Estate of Hernandez, 2018 WL 525762, at *6. As for

D’Olivio’s status as Thompson’s purported wife, Thompson’s right to occupy his
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homestead property during his lifetime did not give rise to a similar right for
D’Olivio to occupy the property dﬁring her lifetime. See Conrad v. Judson, 465
S.W.2d 819, 831 (Tex. App.—Dallas 1971, writ ref’d n.r.e.). |

D’Qlivio asserts she submitted evidence raising genuine issues of material
fact | precluding summary judgment. In making this assertion, D’Olivio relies
primarily on an affidavit she claims Thompson made in ]Febfuary 2019 stating his
signature on the May 2018 deed was forged. The affidavit was created while
Thompson was the ward of a guardianship instituted primarily to protect him and his
estate from D’Olivio. It is undisputed that the guardiaﬁ, who was given full power
to preserve and protect Thompson’s estate, played no role in the creation of that
affidavit. The trial court concluded the affidavit was “without legal effect” and
D’Olivio does not challenge that conclusion on appeal. In addition, as the summary
judgment evidence shows, Thompson and his counsel later confirmed the validity of
the May 2018 deed and affirmatively agreed that Thompson held only a life estate
in the homestead property. We conclude the affidavit does not create a fact issue
regarding Hutson’s superior title to the property.

D’Olivio additionally points te a copy of a will that appears to have been
signed by Hutson’s mother, EuVonne, in 1999. D’Olivio argues the will creates a -
fact issue because Hutson alleged her mother died intestate. Even assuming the will
is valid and was not revoked prior to Euvonne’s death, therev is nothing in the will

that affects Hutson’s title to the homestead property. The will states that Euvonne
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devised and bequeathed all her interest in the homestead property to Thompson.
This is the same interest in the property Thompson received as a result of Euvonne’s
community estate passing to him through intestacy. See TEX. ESTATES CODE ANN.
§ 201.003. Accordingly, either by virtue of the will or intestacy, Thompson’s
interest in the property was the same at the time he signed the May 2018 deed.

To the extent D’Olivio argues generally that she provided “an overwhelming
amount of evidence that contradicted each and every piece of evidence” submitted
by Hutson, a global reference to alli of the materials submitted does not provide a
coherent argument explaining why summary judgment was improper. Bdmett V.
Veritas DGC Land Inc., No 14-05-01074-CV, 2006 WL 2827379, at *3 (Tex.
App.-—Houstoin [14th Dist.] Oct. 5, 2006, pet. denied) (mem. op.). We resolve
D’Olivio’s fifth issue against her.

We affirm the trial court’s judgment.

/Amanda L. Reichek/ -
AMANDA L. REICHEK
JUSTICE

200969F .P0O5
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@ourt of Appeals
Fitth Bigtrict of Texax at Ballas

JUDGMENT

BRIGETTA D'OLIVIO A/K/A On Appeal from the 296th Judicial
BRIGETTA ALIX ANDERSON, District Court, Collin County, Texas
ALIX BRIGETTA, Appellant Trial Court Cause No. 296-04855-

\ 2019.
No. 05-20-00969-CV V. Opinion delivered by Justice

Reichek. Justices Partida-Kipness

HILARY THOMPSON HUTSON, and Goldstein participating.

Appellee

In accordance with this Court’s opinion of this date, the Judgment of the trial
court is AFFIRMED.

It is ORDERED that appellee HILARY THOMPSON HUTSON recover
her costs of this appeal from appellant BRIGETTA D'OLIVIO A/K/A BRIGETTA
ALIX ANDERSON, ALIX BRIGETTA.

Judgment entered July 18, 2022
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Order entered September 13, 2022

In The
Court of Appeals
Fitth Wistrict of Wexas at Pallas

No. 05-20-00969-CV

BRIGETTA D'OLIVIO A/K/A BRIGETTA ALIX ANDERSON,
ALIX BRIGETTA, Appellant

V.

HILARY THOMPSON HUTSON, Appeliee

On Appeal from the 296th Judicial District Court
Collin County, Texas
Trial Court Cause No. 296-04855-2019

ORDER
Before Justices Partida-Kipness, Reichek, and Goldstein

Appellant’s motion for rehearing filed August 30, 2022 is DENIED.

/s/  AMANDA L. REICHEK
JUSTICE
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Order entered November 22, 2022

Court of Appeals
FFitth Bistrict of Texas at Pallag

No. 05-20-00969-CV

BRIGETTA D'OLIVIO A/K/A BRIGETTA ALIX ANDERSON, ALIX
BRIGETTA, Appellant

V.

HILARY THOMPSON HUTSON, Appelice

On Appeal from the 296th Judicial District Court
Collin County, Texas
Trial Court Cause No. 296-04855-2019

ORDER
On September 19, 2022, appellant Brigetta D’Olivio a/k/a Brigetta Alix
Anderson, Alix Brigetta, filed a motion for reconsideration and motion to transfer
this case to one of the Houston courts of appeals. On September 27, pursuant to
the procedure set forth in Miles v. Ford Motor Company, 914 SW.2d 135, 137n. 2
(Tex. 1995) (per curiam), this Court referred the portion of appellant’s motion
requesting a transfer to the Texas Supreme Court for determination. On our own

motion, we abated the case pending the supreme court’s resolution of the transfer



issue. On November 21, 2022, the Texas Supreme Court denied appellant’s

request for transfer. Accordingly, we now LIFT THE ABATEMENT and

REINSTATE the case.

This Court denied appellant’s motions for rehearing and for en banc
reconsideration on September 13, 2022. In denying appellant’s motions, we did
not modify our judgment, vacate our judgment, render a new judgment, or issue a
new opinion. Appellant’s September 19, 2022 motion for reconsideration is,
therefore, not authorized by the Texas Rules of Appellate Procedure. See TEX. R.
Aprp. P. 49.4. A motion for reconsideration not authorized by the rules is a nullity.
Mapco, Inc. v. Forrest, 795 SW.2d 700, 702 (Tex. 1990). Accordingly, we

DISMISS appellant’s motion for reconsideration.

/s/  AMANDA L. REICHEK
JUSTICE
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Filed: 8/11/2020 3:40 PM
Lynne Finley

District Clerk

Collin County, Texas

By LeAnne Brazeal Deputy
Envelope 1D: 45290203

CAUSE NO. 296-04855-2019
HILARY THOMPSON HUTSON, § IN THE DISTRICT COURT
§
Plaintiff §
§
V. §
§ 296TH JUDICIAL COURT
§
BRIGETTA D’OLIVIO, a/k/a §
BRIGETTA ALIX ANDERSON, §
ALIX BRIGETTA, §
§
Defendant. § COLLIN COUNTY, TEXAS
§

FINAL ORDER AND JUDGMENT
ON PLAINTIFF’S MOTION FOR TRADITIONAL
AND NO-EVIDENCE SUMMARY JUDGMENT

This is a Trespass to Try Title action, involving a residential property in Plano, Collin
County, Texas. The Plaintiff filed a Motion for Traditional and No-Evidence Summary
Judgment on November 18, 2019, renewing that Motion on June 16, 2020. ' After consideration
of the Motion and the extensive briefing of both parties, the Court finds and rules as follows.

Standard of Inquiry

A traditional motion for summary judgment requires the moving party to show that no
genuine issue of material fact exists and that it is entitled to judgment as a matter of law. Tex. R.
Civ. P. 166(a). If the movant carries this burden, the burden shifts to the nonmovant to raise a
genuine issue of mater fact that would preclude summary judgment. No-evidence suﬁxmary
judgment motions are basgd on a contention that there is no evidence supporting an essential

element of a burden borne by the nonmovant. There must be either a complete absence of evidence

(or no more than a mere scintilla); or legal reasons why the court may not consider evidence to the
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contrary; or conclusive evidence establishing the opposite of a legally vital fact. Merrimanv. XTO
Energy, 407 S.W.3d 244, 248 (Tex. 2013)(citation omitted).

The Court indulges every reasonable inference and resolves doubts in favor of the
nonmovant. E.g., Lyjanv. Navistar, 555 S.W.3d 447, 451 (Tex. App. — Dallas 2008, pet. denied).
Relevant Facts

Indulging every reasonable inference and resolving genuine doubt in favor of the
Defendant, the Court predicates its judgment on the following relevant facts.

| The Plaintiff is Hilary Thompson Hutson, and the Defendant is Brigetta D’Olivio, who

claims to be the widow of Plaintiff’s father, Richard W. Thompson, Jr. For purposes of this Order,
it is assumed that a July 1, 2019 marriage of Mr. Thompson and the Defendant occurred and is
lawful.

The property in this trespass to try title action is logated at 2916 Creekbend Drive, Plano,
75075, and its legal description is not in dispute:

BEING LOT 15 in Block 13 of THE FOURTH SECTION OF DALLAS NORTH ESTATES,
12th INSTALLMENT, an Addition to the City of Plano, Texas, according to the Map thereof
recorded in Volume 7, Page 54 of the Map Records of Collin County, Texas, together with all
improvements located thereon.

This property (the “Property”) was deeded to Richard W. Thompson, Jr., and Euvonne R.
Thompson on June 29, 1973, and recorded at Vol. 874, P. 439 of the Official Records of Collin
County. It was declared to be the Thompsons®’ homestead on December 30, 1992, Doc. No. 92-
0084522, and remained so until Euvonne Thompson died intestate on December 24, 2007. At her
death, Euvoﬁne Thompson had two living children, the Plaintiff and a son, Richard W. Thompson,
I, who passed away in 2013. Neither Richard nor Euvonne had any other living children and Mr.

Thompson was the father of both Plaintiff and Richard W. Thompson, III.

PAGE 2
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On May 5, 2018, Richard W. Thompson, Jr. conveyed the Property to himself and Plaintiff
as “Joint Tenants with Full Right of Survivorship,” by a Deed Without Warranty filed June 12,
2018 in the Official Records of Collin County. Document No. 20180612000719590. The deed
reserved from conveyance, “the homestead life estate of Grantor,” and indicated that it “covers
and includes all interest of Grantor except the reserved life estate.”

Late in 2018, the Plaintiff was granted temporary guardianship over the person and estate
of her father in orders issued by the Probate Court of Collin County, In the Guardianship of
Richard W. Thompson, Jr., Cause No. GA1-0261-2018. The Defendant proffered several
affidavits of Richud W. Thompson, Jr., purportedly challenging the validity of the May 5, 2018
Deed Without Warranty. Such affidavits were dated during the period of the temporary
guardianship and were without legal effect.

In a court-ordered mediation conducted on May 6, 2019, Mr. Thompson’s attorney
admitted on his behalf that Mr. Thompson was then occupying the Property pursuant to the

homestead provisions of Section 102.005 of the Texas Estates Code.

The marriage between Mr. Thompson and Ms. D*Olivio is alleged to have occurred on July
- 1, 2019. The body of Mr. Thompson was discovered at the Property on the moming of July 14,
2019, and his death is recorded as having occurred that day.

Determination of a Trespass te Try Title

Trespass to try title actions are the sole methods in Texas for determining disputes as to
title to real property, and require as its single element of proof that the plaintiff must demonstrate
prima facie right of title by one of four methods. The plaintiff can demonstrate its right by
proving one of the following: (1) regular chain of conveyances from the sovereign, (2) superior

title out of a common source, (3) title by limitations, or (4) prior possession, which has been
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abandoned. Bacon v. Jordan, 763 S.W.3d 395, 396-97 (Tex. 1988); Tex. Prop. Code § 22.001.
Trespass to try title actions are governed by Texas Rules of Civil Procedure 783-809, which
prescribe both the sole element of proof and the procedural rules for such cases.

Plaintiff Hilary Hutson has proceeded in this case as the holder of a common source title;
that is, to the extent the Defendant claimns a right to possession or ownership of the Property, her
claim detives from the same chain of title as the Plaintiff’s. Rules of proof for such a claim are
set forth in Rule 798, which obviates a property survey, and instead requires certified copies of
relevant deeds to be filed with the Court and served on the Defendant. This requirement was
met. Additionally, an abstract of title is required under Rules 791 and 792, if requested. While it
is uncertain whether an abstract was requested, one was filed and served in this case.

, Application to the Instant Case

When Euvonne R. Thompson died intestate on December 24, 2007, her surviving spouse
Richard was entitled to the homestead life estate set forth in Article XVI, Section 52 of the Texas
Constitution. He also became owner in fee simple because community property vests in the
surviving spouse of an intestate decedent when all of his or her living children are also the
children of the decedent. In this case, the Plaintiff Hilary Thompson Hutson and her brother
Richard W. 'ihompson, IIX were the only children of Euvonne Thompson, and Richard W.
Thompson, Jr. was their father.

Mr. Thompson was free to separate his homestead life estate from his title interests in the
Property, as the homestead life estate confers only possessory rights, and is not itself title. Laser
v. First Huntsville Properties, 826 S.W.2d 125, 129 (Tex. 1981). He did precisely that with his
Deed Without Warranty of May 5, 2018, granting to himself and his daughter Plaintiff Hilary a

joint tenancy with right of survivorship, but reserving his homestead life estate.
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The homestead life estate in question was the surviving spouse’s as prescribed in the
Texas Constitution Article XVI, Section 52. That provision is codified at Estates Code 102.005,
which was the provision acknowledged as his sole basis for possession of the Property at the
mediation proceeding of May 6, 2019.

When Mr. Thompson died on July 14, 2019, title to the Property passed to the Plaintiff
pursuant to the Joint Tenancy with Right of Survivorship. At the same time, his homestead life
estate expired, but a new one did not arise for his putative surviving spouse. This is because the
surviving spouse of a decedent who himself was possessing property pursuant to the Art. XVI, §
52 life estate is not entitled to a further life estate. Marina v. Lombardo, 277 S.W.2d 749 (Tex.
App. — Beaumont 1955, writ n.r.e.); see, also Conrad v. Judson, 465 S.W.2d 819 (Tex. App. —
Dallas 1971)(decided under older version of the former Probate Code, § 45(a)).

Because Defendant’s only claim of title or possessory right to the Property is pursnant to
the homestead life estate, and no such estate arose on the death of Richard W. Thompson, Jr., the
Plaintiff has a superior claim of title, and is GRANTED summary judgment on the trespass to try
title.

Ne-Evidence Summary Judgment

The Plaintiff sought a no-evidence summary judgment solely as to the issue of a
prospective claim for good-faith improvements to the Property by the Defendant. Such claims
may only be brought by a plaintiff who occupied the property in a trespass to try title for more
than one year prior to the filing of suit. Tex. Prop. Code § 22.021(c)(1). In this instance, the action
having been filed 45 days after Mr. Thompson’s death, such claims are legally foreclosed, and the
Plaintiff can come forward with no evidence to the contrary as a matter of law. Summary judgment

is thus GRANTED as to this issue.
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Forcible Detainer Eviction and Writ of Possession

A successful trespass to try title plaintiff is entitled to a writ of possession if that issue is
successfully proven. Tex. R. Civ. P. 804. The elements of such a writ, which derives from a
forcible detainer eviction, are set forth in Chapter 24 of the Property Code, and have been met by
the Plaintiff. The Plaintiff has’ made an affirmative showing of notice to the occupant-Defendant
more than three days prior to the filing of this lawsuit by certified and regular mail, §§ 24.002,
240.004, and has demonstrated compliance with the Servicemembers Civil Relief Act, 50 U.S.C.
App. § 501, et seq., with proof that the Defendant is not a member of the United States military.
Having been granted summary judgment on the trespass to try title, and having made a successful
showing as to eviction, the Plaintiff is GRANTED summary judgment as to Forcible Detainer

Eviction and may proceed in Justice of the Peace Court to enforce her rights thereunder.

THEREFORE, having determined the issues before it in their entirety, the Court GRANTS
summary judgment in favor of Plaintiff Hilary Thompson Hutson and against Defendant Brigetta

D’Olivio, and further ORDERS that:

(a) Title to the Propert}; at 2916 Creekbend Drive, Plano, Collin County, Texas 75075
shall vest solely in the Plaintiff, Hilary Thompson Hutson by operation of a lawful Joint
Tenancy with Right of Survivorship; and

(b) Plaintiff is entitled to a Forcible Detainér Eviction and Writ of Possession as to the
Property at 2916 Creekbend Drive, Plano, Collin County, Texas 75075, which she may

pursue with the Justice of the Peace Court of Collin County; and
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(c) Final judgment shall be entered in favor of Plaintiff and against Defendant with each

party to bear its own costs.

I
SO ORDERED, this I day of August, , 2020.

HON. JOHN ROACH, JR.
296th District Court
Presiding
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served on all counsel of record in

accordance with the Texas Rules of Civil Procedure on August 6, 2020.

/s/ Bruce D. Cohen
Bruce D. Cohen

PAGE 11



TAB - E



FILE COPY

RE: Case No. 22-1155 - DATE: 3/24/202:C
COA #: 05-20-00969-CV \ TC#: 296-04855-201¢
STYLE: D'OLIVIO v. HUTSON

Today the Supreme Court of Texas denied the Motion to
Stay and denied the petition for review in the above-
referenced case.

MS. BRIGETTA D'OLIVIO
* DELIVERED VIA E-MAIL *
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FILE COPY

RE: Case No. 22-1155 - DATE: 6/2/202Z
COA #: 05-20-00969-CV TC#: 296-04855-201¢
~ STYLE: D'OLIVIO v. HUTSON

Today the Supreme Court of Texas denied the motion for
rehearing of the above-referenced petition for review.

MS. BRIGETTA D'OLIVIO
* DELIVERED VIA E-MAIL *
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™ .l. LERD XN
Court of Appeals l

MAR 2 2023
05-22-00768-CV ruben Morin .
IN THE COURT OF APPEALS Cierk, Sth District .

FOR THE FIFTH DISTRICT OF TEXAS RECEEVED
Court of Appeals.

MAR 2 03 )
IN THE GUARDIANSHIP OF RICHARD W. THOMPSON, JR, ) .
Ruben Morin

AN ALLEGED INCAPACITATED PERSON Clerk. 5tb Digimict

On Appeal From the Collin County Probate Court
Collin County, Texas, Tr. Ct. No. GA1-0261-2018
The Honorable Weldon Copeland

AMENDED NOTICE OF APPEAL

TO THE HONORABLE FIFTH DISTRICT COURT OF APPEALS

Brigetta D’Olivio, (“D’Olivio™), surviving spouse of Richard W. Thompson,

Jr., (Deceased), and interested party in the above-referenced cause, files this

Amended Notice of Appeal. This is an appeal from every comner of the final

judgment entered on May 5, 2022 and from every corner of each and every order
issued in the underlying trial court cause number. D’Olivio filed Notice of Appeal

to the Fifth District Court of Appeals on June 6, 2022 in the underlying trial court

cause number. On the same date as said Notice of Appeal, D’Olivio filed a 329b(g)

motion in the underlying trial court cause number and on June 8, 2022, D’Olivio

filed a 306a(5) motion in the underlying trial court cause number.
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Respectfully Submitted,;

rigetfa D’Olivio .
2916 Creekbend Dr |
Plano, TX 75075

214-733-7204

bdt2916@gmail.com
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05-22-00768-CV
IN THE COURT OF APPEALS
FOR THE FIFTH DISTRICT OF TEXAS

IN THE GUARDIANSHIP OF RICHARD W. THOMPSON, JR,
AN ALLEGED INCAPACITATED PERSON

On Appeal From the Collin County Probate Courxt
Collin County, Texas, Tr. Ct. No. GA1-0261-2018
The Honorable Weldon Copeland

CERTIFICATE OF SERVICE

I, Brigetta D’Olivio, Appellant in the above-caption case, do certify I served all parties

Appellant’s “Amended Notice Of Appeal ", dated Febmary?k 2023, pursuant to Texas Rules of

25)
Civil Procedure 21(a), at the last known address: L’*ﬂ\' @
Leu & Peirce PLLC Law Office Of Julie C. Reedy Ford & Bergner LLP
Erin Peirce c¢/o Julie C. Reedy c/o Don Ford
2313 Coit Rd., . 4428 W. Lovers Lane 901 Main St., 33 Flr
Plano, TX 75075 Dallas, TX 75209 Dallas, TX 75202

Caldwell, Bennett, Thomas, Toraasen, & Mead, PLLC
c/o James Brian Thomas
4851 LBJ Freeway, Suite 601
Dallas, TX 75244

N _1. ML
" Brigett

7 Ak
a D’Olivio

2916 Creekbend Dr
Plano, TX 75075
214-733-7204
bdt2916@gmail.com
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Supreme Court of Texas

Misc. Docket No. 22-9102

Denial of Requests to Transfer Cases from the Fifth Court of Appeals

The Supreme Court denies the requests to transfer the following cases from
the Fifth Court of Appeals District, Dallas, Texas:

Case No. 05-22-00768-CV
In the Guardianship of Richard W. Thompson, Jr., An Alleged Incapacitated
Person

Case No. 05-20-01118-CV
Brigetta D’Olivio v. Hilary Thompson Hutston

and

Case No. 05-20-00969-CV
Brigetta D'Olivio a/k/a Brigetta Alix Anderson, Alix Brigetta
v. Hilary Thompson Hutston

ORDERED by the Supreme Court of Texas, in Chambers,

With the Seal thereof affixed at the City of
Austin, this 21st day of November, 2022.

BLAKE A. HAWTHORNE, CLERK
THE SUPREME COURT OF TEXAS
Automated Certificate of eService

This automated certificate of service was created by the €filing system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.
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Filed: 11/20/2019 2:36 PM
Lynne Finley

District Clerk

Collin County, Texas

By Brittany Jagger Deputy
Envelope ID: 38664616

CAUSE NO. 296-04855-2019

HILARY THOMPSON HUTSON, § IN THE DISTRICT COURT
§
Plaintiff §
§
v. §
§ 296TH JUDICIAL COURT
§
BRIGETTA D’OLIVIO, a/k/a §
BRIGETTA ALIX ANDERSON, a/k/a  §
ALIX BRIGETTA, §
§
Defendant. § COLLIN COUNTY, TEXAS
§ :

NOTICE OF CONSIDERATION OF
PLAINTIFF’S MOTION FOR TRADITIONAL AND NO-EVIDENCE
SUMMARY JUDGMENT ON SUBMISSION

TO: BRIGETTA D’OLIVIO, Defendant

2916 Creekbend Drive

Plano, Texas 75075

beautifulhamesbybrigetta@gmail com

PLEASE TAKE NOTICE that Plaintiff’s Motion for Traditional and No-Evidence
Summary Judgment, will be taken up by the Court on submission of papers on December 9,

2019. By direction of the Court, no hearing will be conducted and parties gre not requested or

expected to be present on that day.

NOTICE OF CONSIDERATION OF PLAINTIFF'S;,
MOTION g PAGE 1


mailto:beautifulhomesbybrigetta@gmail.com

ThlS‘Z (\J " day of November, 2019.

Respectfully submitted,

= m

o fw&m%ﬁ,

Bruce D. Cohen

Texas Bar No 24014866

MC 3A-130C :

7701 Legacy Drive

Plano, Texas 75024

(972) 334-2260
cohenbru@msu.edu

LEU & PEIRCE, PLLC

._.a"'. ~e 'E il " ‘;-"‘“"N
& A7 "y,
S '\-,.IA\J £ —u—-ﬁ’,i S é/ -

Erin W. Peirce

State Bar No. 24058035
epeirce@leulawfirm.com
Lauren E. Olson

State Bar No. 24084729
lolson@leulawfirm.com
2313 Coit Road, Suite A

Plano, TX 75075
Telephone: 972.996.2540 .
Facsimile: 972.996.2544 %
ATTORNEYS FOR PLAINTIFF ;

HILARY THOMPSON HUTSON

NOTICE OF CONSIDERATION OF PLAINTIFF’S PAGE 2
MOTION


mailto:cohenbru@msu.edu
mailto:eneirce@leulawfirm.com
mailto:lolson@leulawfirm.com

ERTIFICATE OF SERVICK

This is to certify that a true and correct copy of the above and foregoing was
served on all Counsel of Record on November 20 , 2019, in accordance with the

Texas Rules of Civil Procedure.

L m——————
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11/30/2020 4:07 PM SCANNED

NO. 296-04855-2019
HILARY T. HUTSON § IN THE DISTRICT COURT
Plaintiff, §
§
V. §
Co § 296™ JUDICIAL DISTRICT
BRIGETTA D’OLIVIO AKA § ‘
BRIGETTA ALIX ANDERSON, §
ALIX BRIGETTA, §
Defendant -§ COLLIN COUNTY, TEXAS
§

APPELLANT’S REQUEST FOR CLERK’S RECORD

To the Clerk:

Appellant, Brigetta D*Olivio, files this request for clerk’s record in this appeal and
requests the clerk to prepare a Clerk’s Record, including the following items: .

e Info Sheet, filed on 08/28/2019 - 5 e B
¢ Plaintiff’s Original Petition, filed on 08/28/2019 , {;; = :»f_‘ég N
e Defendant’s Original Answer, filed on 09/20/2019 "1 9 SBES
e Defendant’s Motion To Abate, filed on 11/18/2019 = o sy
« Defendant’s Certificate of Service (Motion To Abate), filed on 11/18/2019 £ = FS
e Defendant’s Certificate of Conference (Motion To Abate), filed on11/18/2019 S 5

3
v

e Plaintiff’s Motion For Traditional and No vadence Summary Judgment, filed on or
about 11/20/2019

e Notice (Notice of Consideration of Plaintiff’s Motion For Traditional aud No vadence
‘Summary-Judgment on. Submission), filed.on 11/20/2019. .. . .._I. .

e Defendant’s Amended Motion To Abate, filed on 11/21/2019

» Defendant’s Certificate of Service (Amended Motion To Abate), filed on 11/21/2019

e Defendant’s Notice of Hearmg (Amended Motion To Abate), filed on 11/2: 019

- .






CONFIDENTIAL
CONFIDENTIAL

ELDER LAW ATTORNEYS

LEU & PEIRCE:

2

3

ERBBMBNT FOR LEGAL SERVICES

Hilary Hutson (“Client”) hereby employs Leu & Peirce, PLLC (“Attorney”) to provide
legal services in connpction with the probate of the Bstate of Richard W. Thompson,
Ir, the Custedial Accounts, the real property located at 2916 Creekhend Drive, Plano,
Texas 75075, and all gther related matters,

Cllent agrees to pay Attorney atan hourly rate, Attorney’s fees for legal services are
based primarily on the published hourly rates in effect for each lawyer and legal
assistant in our firm at the time the services are rendered. These rates vary betwaen
$175 and $375 perhoir for attorneys, curvently, $375 perhour for Lor! Leu, $300 per
hour for Erin Peirce, $225 per hour for Lauren Olson, $200 per hour for Laura
Chavero and $175 pér hour for Zachary Stubblefield and are subject to change;
however, no changs |is anticipated before January 1, 2020, The hourly rate for
paraleguls is $125 perhour. From time to time you mayaskfor, and receive, estimates
for projects. We will pise our best efforts to give accurate estimatas, but you should
understand that they are only good faith estimates.

Client is responsible for paying all costs that are fncurred by Attorney in representing
Cilent. Forpurposes af this agreement, “Costs” mean and include, but ave not limited
to, all allowable courtjand discovery costs, record fees, travel and related expenses,
court reporter fees, courier service and delivery fees, electronlc database research
fees, postage and outside copying fees, Attorney may also employ investigators,
consultants, and erts, and the expenses of such employment are also
Costs. Depending on 'the nature of the Costs, Attorney may advance the Cost and
involce Cifent, or send the Cost involce directly to Client for payment. Cifent agrees
to reimbursa the Attorney or pay the Cost invoice within twenty (20) days of request

for payment. ]

Client agrees to provt&e necessary {nformation, and agrees that Attorney can relyon
the information prav{ded Client has a duty to read all documents provided by

Ammeya

Client agrees to Immediately notify Attorney ofany changes in residence or telephone
number. Attorney have the right to cease legal work If Cllent does not fumish
Attorney with all n , complete, and truthful informatfon and documents, or if
Client does not cacperate fully with Attorney in the handling of this matter.

* 2313 Colt Road, Sulte A www.leulawlirm.com 972.896.2520 Olfice

Plano, Texas 75075 §72.896.2544 I'ax
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CONFIDENTIAL
CONFIDENTIAL

Arestent for Legdl Services ,

Paga2

%

10,

Attorney will pirovidd information to third phrties (e, CPAs, gl planngs, etc)

gt Client’s request. {Howevar, Cllent understands that dofng so coyld affect the
attorney-clipng privil

Although Attorney tnay offar wn oplnfon about possible sasults wipsrding he subjact
matter of this Agreement, Attarney cannab guarantee-any partieylar result. Slignt
ackpwledges that Attorsiey has made’ k0 répradentations or promises aboyt the.
outcume an that wny gpinton offered by Attoryey In the futurd will nut constitute a
guarzntee and/or ty vegarding the siecess of the case, €lfintacknowfedyes
that Attotney 15 slinply expressing U3 opidlion, and Client acknowledges that the.
uneerumwafthﬁl pyaceys mukes any valiana.on suth bn opinldn ynjustifiad.

Client authorizés meymprﬁghré,ﬁléandaervesallmumhpapmanﬂ‘pel;adnfgs'
{inclugling pomplaluts, aud 2o taje all steps in, the prosetution andjor-defenss of
fllen’s claims which Attorngy, in 1ts. diseretion, deemd reaSpmable of
necassary, Clignt atithorizes Attorney to negotigte thesetilement of Glient's clains,

Theje is-ari attorney entpﬂvnegednuommunibaﬂnnsb,atwmmmbgnnd@mt
cpfictriing 2 lawsnity In ordér to'pieserve the confidéntlalify of discasslons,Clignt

should e caveful what Is sgid abbut the Iavisylt to anyoni butsie the pressuce of -

Atforney. To encourage swift, open and ingxpensive communivations, €lient
anﬁloﬁzésmmeyugoinmmwwlﬁzdlexitby‘e!e_ctrontcmeans‘tnoludlngema!l,.
velcg mall, tnstant messaging aud fagsimile. Tim xidkc of inadvettent disclosure of
confidential communications may tnorease with the uge.of these additions! means of
eommunicatfons. Clisntaccapts andacknawledges that risk.

Client nckiowledges| recelpt of the following notjre: The State Har of Temeis
[nvestigatas and teg mﬁmana! miscohifuet committed by Texas attorneys
Althoggh npy gvary| complalt agafust br dispute with an Qtomey ivéives
professiondf thiscordict; the State Bar’s Office of General Goyngel wijl providd you
with infprm:ﬁonabm'rtlruwmﬂ[&a:mmphma Pleass cll 1-800932-1900 formore
information. I

This agtaomint I8 wiidderand shall hixgbverned by the laws.of the State of
Texas, Gllentand Atthrnay have rnide no agreenienty b pidrnizes atheft than thaones
eontalred inthis Hdedment.
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RELEVANT RULES AND STATUTES

o

PN
2

TEXAS GOVERNMENT CODE

Section 27.031(a)(2) In addition to the jurisdiction and powers provided by the

constitution and other law, the justice court has original jurisdiction of...(2) cases of

forcible entry and detainer...”.
Section 25.0451(b) Collin County has one statutory probate court, the Probate Court

e

No. 1 of Collin County.
TEXAS ESTATES CODE AS RELATES TO GUARDIANSHIP PROCEEDINGS

A
PER AR

Section 1022.001 General Probate Court Jurisdiction In Guardianship Proceeding

(a) All guardianship proceedings must be filed and heard in a court exercising

original probate jurisdiction. The court exercising original probate jurisdiction also

has jurisdiction of all matters related to the guardianship proceeding as specified in

Pty

Section 1021.001 for that type of court.
Section 1022.002 Original Jurisdiction For Guardianship Proceedings

(c) In a county in which there is a statutory probate court, the statutory probate

court has original jurisdiction of guardianship proceedings.
(d) From the filing of the application for the appointment of a guardian of the estate

or person, or both, until the guardianship is settled and closed under this chapter,

the administration of the estate of a minor or other incapacitated person is one

proceeding for purposes of jurisdiction and is a proceeding in rem.




Section 1022.005 Exclusive Jurisdiction Of Guardianship Proceeding In County
With Statutory Probate Court

(a) In a county in which there is a statutory probate court, the statutory probate
court has exclusive jurisdiction of all guardianship proceedings, regardless of
whether contested or uncontested.

(b) A cause of action related to a guardianship proceeding of which the statutory
probate court has exclusive jurisdiction as provided by Subsection (a) must be
brought in the statutory probate court unless the jurisdiction of the statutory
probate court is concurrent with the jurisdiction of a district court as provided by
Section 1022.006 or with the jurisdiction of any other court.

Section 1022.006 Concurrent Jurisdiction With District Court

A statutory probate court has concurrent jurisdiction with the district court in:
(1) a personal injury, survival, or wrongful death action by or against a person in
the person's capacity as a guardian; and

(.2) an action involving a guardian in which each other party aligned with the

guardian is not an interested person in the guardianship.

TEXAS ESTATES CODES AS RELATES TO PROBATE PROCEEDINGS
Section 101.001
(a) Subject to Section 101.051, if a person dies leaving a lawful will:
(1) all of the person's estate that is devised by the will vests immediately in the
devisees;
(2) all powers of appointment granted in the will vest immediately in the donees of

those powers

e
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Section 32.001 — General Jurisdiction
(a) All probate proceedings must be filed and heard in a court exercising original
probate jurisdiction. The court exercising original probate jurisdiction also has

jurisdiction of all matters related to the probate proceeding as specified in Section r

i ¥

eaRLdE

31.002 for that type of court.

"
-1

(b) A probate court may exercise pendent and ancillary jurisdiction as necessary to
promote judicial efficiency and economy.

(c) A final order issued by a probate court is appealable to the court of appeals.

(d) The administration of the estate of a decedent, from the filing of the application
for probate and administration, or for administration, until the decree of final

distribution and the discharge of the last personal representative, shall be

considered as one proceeding for purposes of jurisdiction. The entire proceeding is a
proceeding in rem.

Section 32.002(c) — Original Jurisdiction

(c) In a county in which there is a statutory probate court, the statutory probate
court has original jurisdiction of probate proceedings.

Section 32.005 Exclusive Jurisdiction of Probate Proceeding in County With
Statutory Probate

(a) In a county in which there is a statutory probate court, the statutory probate
court has exclusive jurisdiction of all probate proceedings, regardless of whether
contested or uncontested. A cause of action related to the probate proceeding must

be brought in a statutory probate court unless the jurisdiction of the statutory




probate court is concurrent with the jurisdiction of a district court as provided by
Section 32.007 or with the jurisdiction of any other court.

Section 32.007 Concurrent Jurisdiction With District Court

A statutory probate court has concurrent jurisdiction with the district court in:

(1) a personal injury, survival, or wrongful death action by or against a person in
the person's capacity as a personal representative;

(2) an action by or against a trustee;

(3) an action involving an inter vivos trust, testamentary trust, or charitable trust,

including a charitable trust as defined by Section 123.001, Property Code;

(4) an action involving a peréonal representative of an estate in which each other
party aligned with the personal representative is not an interested person in that
estate;

(5) an action against an agent or former agent under a power of attorney arising
out of the agent's performance of the duties of an agent; and

(6) an action to determine the validity of a power of attorney or to determine an

agent's rights, powers, or duties under a power of attorney.

TEXAS RULES CIVIL PROCEDURE AS RELATES TO
MOTIONS FOR SUMMARY JUDGMENT

Rule 166a

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross-
claim or to obtain a declaratory judgment may, at any time after the adverse party
has appeared or answered, move with or without supporting affidavits for a

summary judgment in his favor upon all or any part thereof. A summary judgment,
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interlocutory in character, may be rendered on the issue of liability alone although
there is a genuine issue as to amount of damages.

(b) For Defending Party. A party against whom a claim, counterclaim, or cross-claim
1s asserted or a declaratory judgment is sought may, at any time, move with or
without supporting affidavits for a summary judgment in his favor as to all or any
part thereof.

(c) Motion and Proceedings Thereon. The motion for summary judgment shall state
the specific grounds therefor. Except on leave of court, with notice to opposing
counsel, the motion and any supporting affidavits shall be filed and served at least
twenty-one days before the time specified for hearing. Except on leave of court, the
adverse party, not later than seven days prior to the day of hearing may file and
serve opposing affidavits or other written response. No oral testimony shall be
received at the hearing. The judgment sought shall be rendered forthwith if () the
deposition transcripts, interrogatory answers, and other discovery respoﬁses
referenced or set forth in the motion or response, and (ii) thé pleadings, admissions,
affidavits, stipulations of the parties, and authenticated or certified public records,
if any, on file at the time of the hearing, or filed thereafter and before judgment
with permission of the court, show that, except as to the amount of damages, there
1s no genuine issue as to any material fact and the moving party is entitled to
judgment as a matter of law on the issues expressly set out in the motion or in an
answer or any other response. Issues not expressly presented to the trial court by

written motion, answer or other response shall not be considered on appeal as

i
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grounds for reversal. A summary judgment may be based on uncontroverted
testimonial evidence of an interested witness, or of an expert witness as to subject
matter concerning which the trier of fact must be guided solely by the opinion
testimony of experts, if the evidence is clear, positive and direct, otherwise credible
and free from contradictions and inconsistencies, and could have been readily
controverted.

(d) Appendices, References and Other Use of Discovery Not Otherwise on

File. Discovery products not on file with the clerk may be used as summary
judgment evidence if copies of the material, appendices containing the evidence, or a
notice containing specific references to the discovery or specific references to other
instruments, are filed and served on all parties together with a statement of intent

to use the specified discovery as summary judgment proofs: (i) at least twenty-one

days before the hearing if such proofs are to be used to support the summary

i

judgment; or (ii) at least seven days before the hearing if such proofs are to be used
to oppose the summary judgment.

(e) Case Not Fully Adjudicated on Motion. If summary judgment is not rendered
upon the thle case or for all the relief asked and a trial is necessary, the judge
may at the hearing examine the pleadings and the evidence on file, interrogate

counsel, ascertain what material fact issues exist and make an order specifying the

facts that are established as a matter of law, and directing such further proceedings

in the action as are just.




() Form of Affidavits; Further Testimony. Supporting and opposing affidavits shall
be made on personal knowledge, shall set forth such facts as would be admissible in
e\.ridence, and shall show affirmatively that the affiant is competent to testify to the
matters stated therein. Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith. The court
may permit affidavits to be supplemented or opposed by depositions or by further
affidavits. Defects in the form of affidavits or attachments will not be grounds for
reversal unless specifically pointed out by objection by an opposing party with
opportunity, but refusal, to amend.

(2) When Affidavits Are Unavailable. Should it appear from the affidavits of a party
opposing the motion that he cannot for reasons stated present by affidavit facts
essential to justify his opposition, the court may refuse the application for judgment
or may order a continuance to permit affidavits to be obtained or depositions to be
taken or discovery to be had or may make such other order as is just.

(h) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at
any time that any of the affidavits presented pursuant to this rule are presented in
bad faith or solely for the purpose of delay, the court shall forthwith order the party
employing them to pay to the other party the amount of the reasonable expenses
which the filing of the affidavits caused him to incur, including reasonable
attorney's fees, and any offending party or attorney may be adjudged guilty of

contempt.
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(i) No-Evidence Motion. After adequate time for discovery, a party without
presenting summary judgment evidence may move for summary judgment on the

ground that there is no evidence of one or more essential elements of a claim or

defense on which an adverse party would have the burden of proof at trial. The
motion must state the elements as to which there is no evidence. The court must
grant the motion unless the respondent produces summary judgment evidence

raising a genuine issue of material fact.

TEXAS RULES CIVIL PROCEDURE AS RELATES TO DISCOVERY

Rule 190.1 - Discovery Control Plan

“Every case must be governed by a discovery control plan as provided in this Rule. A
plaintiff must allege in the first numbered paragraph of the original petition
whether discovery is intended to be conducted under Level 1, 2, or 3 of this Rule”.

190.2 Discovery Control Plan - Expedited Actions and Divorces Involving $250,000
or Less (Level 1)(a)Application.

This subdivision applies to:

(1) any suit that is governed by the expedited actions process in Rule 169; and

(2) unless the parties agree that rule 190.3 should apply or the court orders a
discovery control plan under Rule 190.4, any suit for divorce not involving children
in which a party pleads that the value of the marital estate is more than zero but
not more than $ 250,000.

(b) Limitations. Discovery is subject to the limitations provided elsewhere in these

rules and to the following additional limitations:
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(1) Discovery period. All discovery must be conducted during the discovery period,

which begins when initial disclosures are due and continues until 180 days after the
date the initial disclosures are due.

(2) Total time for oral depositions. Each party may have no more than 20 hours in
total to examine and cross-examine all witnesses in oral depositions. The court may
modify the deposition hours so that no party is given unfair advantage.

(3) Interrogatories. Any party may serve on any other party no more than 15

written interrogatories, excluding interrogatories asking a party only to identify or
authenticate specific documents. Each discrete subpart of an interrogatory is
considered a separate interrogatory.

(4) Requests for Production. Any party may serve on any other party no more than
15 written requests for production. Each discrete subpart of a request for pfoduction
1s considered a separate request for production. -

(5) Requests for Admissions. Any party may serve on any other party no more than
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15 written requests for admissions. Each discrete subpart of a request for admission
1s considered a separate request for admission.

(¢) Reopening Discovery. If a suit is removed from the expedited actions process in
Rule 169 or, in a divorce, the filing of a pleading renders this subdivision no longer
applicable, the discovery period reopens, and discovery must be completed within
the limitations provided in Rules 190.3 or 190.4, whichever is applicable. Any

person previously deposed may be redeposed. On motion of any party, the court

should continue the trial date if necessary to permit completion of discovery.



190.3 Discovery Control Plan - By Rule (Level 2)

(a) Application. Unless a suit is governed by a discovery control plan under

Rules 190.2 or 190.4, discovery must be conducted in accordance with this
subdivision.

(b) Limitations. Discovery is subject to the limitations provided élsewhere in these
rules and to the following additional limitations:

(1) Discovery period. All discovery must be conducted during the discovery period,
which begins when the initial disclosures are due and continues until:

(A) 30 days before the date set for trial, in cases under the Family Code; or

(B) in other cases, the earlier of

(@) 30 days befére the date set for trial, or

(i) nine months after the initial disclosures are due.

(2) Total time for oral depositions. Each side may have no more than 50

hours in oral depositions to examine and cross-examine parties on the opposing
side, experts designated by those parties, and persons who are subject to those
parties' control. "Side" refers to all the litigants with generally common interests in
the litigation. If one side designates more than two experts, the opposing side may
have an additional six hours of total deposition time for each additional expert
designated. The court may modify the deposition hours and must do so when a side
or party would be given unfair advantage.

(3) Interrogatories. Any party may serve on any other party no more than 25

written interrogatories, excluding interrogatories asking a party only to identify or
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authenticate specific documents. Each discrete subpart of an interrogatory is
considered a separate interrogatory.

Rule 192.2 — Timing and Sequence of Discovery

(a) Timing.

(1) In a suit not governed by the Family Code, unless otherwise agreed to by the
parties or ordered by the court, a party cannot serve discovery on another party
until after the other party's initial disclosures are due.

(2) In a suit governed by the Family Code, a party may serve discovery with the
initial pleading.

Rule 194.1 — Duty To Disclose; Production

(a) Duty to Disclose. Except as exempted by Rule 194.2(d) or as otherwise agreed by
the parties or ordered by the court, a party must, without awaiting a discovery
request, provide to the other parties the information or material described in
Rule 194.2, 194.3, and 194 4.

(b) Production. Copies of documents and other tangible items ordinarily must be
served with the response. But if the responsive documents are voluminous, the
response must state a reasonable time and place for the production of documents.
The responding party must produce the documents at the time and place stated,
unless otherwise agreed by the parties or ordered by the court, and must provide

the requesting party a reasonable opportunity to inspect them.
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Rule 194.2 — Initial Disclosures

(a) Time for Initial Disclosures. A party must make the initial disclosures within 30
days after the filing of the first answer or general appearance unless a different
time is set by the parties' agreement or court order. A party that is first served or
otherwise joined after the filing of the first answer or general appearance must
make the initial disclosures within 30 days after being served or joined, unless a
different time is set by the parties' agreement or court order.

(b) Content. Without awaiting a discovery request, a party must provide to the other
parties: |

(1) the correct names of the parties to the lawsuit;

(2) the name, address, and telephone number of any potential parties;

(8) the legal theories and, in general, the factual bases of the responding party's
claims or defenses (the responding party need not marshal all evidence that may be
offered at trial);

(4) the amount and any method of calculating economic damages;

(5) the name, address, and telephone number of persons having knowledge of
relevant facts, and a brief statement of each identified person's connection with the
case;

(6) a copy-or a description by category and location-of all documents, electronically
stored information, and tangible things that the responding party has in its
possession, custody, or control, and may use to support its claims or defenses, unless

the use would be solely for impeachment;
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(7) any indemnity and insuring agreements described in Rule 192.3(f);

(8) any settlement agreements described in Rule 192.3(g);

(9) any witness statements described in Rule 192.3(h);

(10) in a suit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical records and bills that are reasonably
related to the injuries or damages asserted or, in lieu thereof, an authorization
permitting the disclosure of such medical records and bills;

(11) in a suit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical records and bills obtained by the
responding party by virtue of an authorization furnished by the requesting party;
and

(12) the name, address, and telephone number of any person who may be
designated as a responsible third party.

(a) In General. In addition to the disclosures required by Rule 194.2 and 194.3, a
party must provide tb the other parties and promptly file the following information
about the evidence that it may present at trial other than solely for impeachment:
(1) the name and, if not previously provided, the address, and telephone number of
each witness-separately identifying those the party expects to present and those it
may call if the need arises;

(2) an identification of each document or other exhibits, including summaries of
other e\)idence-separately identifying those items the party expects to offer and

those it may offer if the need arises.
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(b)Time for Pretrial Disclosures. Unless the court orders otherwise, these
disclosures must be made at least 30 days before trial.

Rule 169 Expedited Actions |

(a) Application. The expedited actions process in this rule applies to a suit in which
all claimants, other than counter-claimants, affirmatively plead that they séek only

monetary relief aggregating $250,000 or less, excluding interest, statutory or

punitive damages and penalties, and attorney's fees and costs.

(b) Recovery. In no event may a party who prosecutes a suit under this rule recover a
judgment in excess of $250,000, excluding interest, statutory or punitive damages
and penalties, and attorney's fees and costs.

() Removal from Process.

(1) A court must remove a suit from the expedited actions process:

(A) on motion and a showing of good cause by any party; or

(B) if any claimant, other than a counter-claimant, files a pleading or an amended
or supplemental pleading that seeks any relief other than the monetary relief
allowed by (a).

(2) A pleading, amended pleading, or supplemental pleading that removes a suit
from the expedited actions process may not be filed without leave of court unless it
is filed before the earlier of 30 days after the discovery period is closed or 30 days
before the date set for trial. Leave to amend may be granted only if good cause for

filing the pleading outweighs any prejudice to an opposing party.




(8) If a suit is removed from the expedited actions process, the court must reopen
discovery under Rule 190.2(c).

(d) Expedited Actions Process.

(1) Discovery. Discovery is governed by Rule 190.2.

(2) Trial Setting; Continuances. On any party's request, the court must set the case
for a trial date that is within 90 days after the discovery period in

Rule 190.2(b)(1) ends. The court may continue the case twice, not to exceed a total of
60 days.

Rule 329b(g) — Motion For New Trial, Modify, Correct Or Reform A Judgment

“A motion to modify, correct or reform a judgment, (as distinguished from motion to
correct the record of a judgment under Rule 316), if filed, shall be filed and
determined within the time prescribed by this rule for a motion for new trial and
shall extend the trial court’s plenary power and the time for perfecting an appeal in
the same manner as a motion for a new trial. Each such motion shall be in writing
and signed by the party or his attorney and shall specify the respects in which the

judgment should be modified, corrected or reformed...”.

TEXAS GOVERNMENT CODE
Section 74.101 — Court Coordinators.
(a) The local administrative judge and each district or statutory county court judge
may establish a court coordinator system and appoint a court coordinator for his
court to improve justice and expedite the processing of cases through the courts.

(b) Each court coordinator serves at the pleasure of the judge who appointed him.
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TEXAS CODE OF JUDICIAL CONDUCT

Canon 3(A) - Performing the Duties of Judicial Office Impartially and Diligently
A. Judicial Duties in General. The judicial duties of a judge take precedence over all
the judge's other activities. Judicial duties include all the duties of the judge's office
prescribed by law. In the performance of these duties, the following standards
apply:

Canon 3(B)(1) - Adjudicative Responsibilities. (1) A judge shall hear and decide
matters assigned to the judge except those in which disqualification is required or
recusal is appropriate.

Canon 3(B)(8) - A judge shall accord to every person who has a legal interest in a
proceeding, or that person's lawyer, the right to be heard according to law. A judge
shall not initiate, permit, or consider ex parte communications or other
communications made to the judge outside the presence of the parties between the
judge and a party, an attorney, a guardian or attorney ad litem, an alternative
dispute resolution neutral, or any other court appointee concerning the merits of a
pending or impending judicial proceeding. A judge shall require compliance with

this subsection by court personnel subject to the judge's direction and control.




