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APPENDIX A

No. 15-CV-0615

United States District Court
for the District of Columbia

Save Jobs USA v. U.S. Dep’t of Homeland Sec.

[Filed: March 28, 2023]

Memorandum Opinion

In this Administrative Procedure Act (“APA”) action,
Plaintiff Save Jobs USA, an association representing
Southern California Edison workers, challenges a De-
partment of Homeland Security (“DHS”) rule allowing
H-4 visa-holders to apply for employment authoriza-
tion. Plaintiff claims that the rule lacks statutory au-
thorization, violates the nondelegation doctrine, and is
arbitrary and capricious. Both parties have moved for
summary judgment. Intervenors Immigration Voice
and Anujkumar Dhamija, as well as amici curiae com-
prising more than forty companies and organizations
have filed briefs in support of Defendant’s motion.
Having considered all those filings, and for the rea-
sons stated herein, Plaintiff's motion for summary
judgment will be DENIED, and Defendant’s motion
for summary judgment will be GRANTED.
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I. BACKGROUND

The court has set forth the relevant background for
this case in prior opinions, so only a brief description
1s necessary here. See Save Jobs USA v. U.S. Dep’t of
Homeland Sec., 210 F. Supp. 3d 1 (D.D.C. 2016); Save
Jobs USA v. U.S. Dep’t of Homeland Sec., 105 F. Supp.
3d 108 (D.D.C. 2015).

A. Statutory and Regulatory Framework

The Immigration and Naturalization Act (“INA”) au-
thorizes DHS to admit foreign workers into the U.S. to
perform certain types of labor. See 8 U.S.C.
§ 1101(a)(15)(H). The “H-1B” category of visa-holders
are admitted “to perform services . . . in a specialty oc-
cupation” for an initial period of three years, extenda-
ble for three additional years. Id.
§ 1101(a)(15)(H)(1)(b). Spouses and minor dependents
of H-1B visa-holders are granted H-4 visas allowing
them to reside in the United States as well. See id.
Generally, H-1B visa-holders and their H-4 spouses
and dependents may reside in the U.S. for up to six
years, after which time they must leave and remain
abroad for at least one year before seeking to reenter
in the same status. See 8 U.S.C. § 1184(g)(4); 8 C.F.R.
§ 214.2(h)(13)(111)(A). However, H-1B visa-holders may
transition to legal permanent resident (“LPR”) sta-
tus—i.e., become a green card holder—through the
employer-sponsored immigration process. This pro-
cess requires the H-1B visa-holder’s employer to ob-
tain a Department of Labor certification that there are
no U.S. workers who are “able, willing, qualified[] . . .
and available” to perform the job, and that the “wages
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and working conditions” of “similarly employed”
American workers will not be “adversely affected.”
8 U.S.C. § 1182(a)(5)(A)(1). If the Secretary of Labor
approves the certification, the employer then submits
a Form I-140 petition for DHS’s approval. See id.
§ 1154(a)(1)(F), (b); 8 C.F.R. § 204.5(a). Due to fre-
quently oversubscribed quotas for the number of H-1B
visa-holders who may transition to LPR status, there
are often long delays, and an applicant may have to
leave the U.S. before receiving a decision on their sta-
tus adjustment application.

To prevent the potential for disruption to employers
and families, Congress passed the American Competi-
tiveness in the Twenty-First Century Act of 2000
(“AC21 Act”). Under that Act, if an applicant has an
approved Form I-140 petition and is unable to adjust
their status because of per-country visa limits, they
may extend their H-1B stay in three-year increments
until their application for LPR status has been adjudi-
cated. See Pub. L. No. 106-313, § 104(c), 114 Stat.
1251, 1253; 8 C.F.R. § 214.2(h)(13)(i11)(E). H-1B visa-
holders who are the subject of labor certification appli-
cations or Form I-140 petitions may also be eligible for
recurring one- year extensions of H-1B status if 365
days have elapsed since the application or petition was
filed. See AC21 Act § 106(a)-(b), 114 Stat. at 1253-54,
as amended by 21st Century Department of Justice
Appropriations Authorization Act, Pub. L. No. 107-
273, §11030A, 116 Stat. 1762, 1836-37 (2002);
8 C.F.R. § 214.2(h)(13)(111)(D).

The rule at issue in this case permits a subset of H-4
visa-holders to apply for Employment Authorization
Documents (“EADs”) allowing them to work in the



4a (A)

United States. To be eligible, the H-4 visa-holder’s
H-1B spouse must either be transitioning to LPR sta-
tus by way of either an extension past their sixth year
under the AC21 Act or be the subject of an approved
Form I-140 petition but cannot adjust status because
of visa oversubscription. See Employment Authoriza-
tion for Certain H-4 Dependent Spouses, 80 Fed. Reg.
10,284, 10,285 (Feb. 25, 2015) (codified at 8 C.F.R.
§§ 214.2, 274a) (“H-4 Rule”). The H-4 Rule aims to
“ameliorate certain disincentives that currently lead
H-1B nonimmigrants to abandon efforts to remain in
the United States while seeking LPR status, thereby
minimizing disruptions to U.S. businesses employing
such workers.” Id. The Rule underwent notice-and-
comment procedures, see Employment Authorization
for Certain H-4 Dependent Spouses, 79 Fed. Reg.
26,886 (May 12, 2014) (proposed rule), and took effect
on May 26, 2015, see 80 Fed. Reg. 10,284 (Feb. 25,
2015).

B. Procedural History

On April 23, 2015, Plaintiff filed this suit and moved
for a preliminary injunction to prevent Defendant
from implementing the H-4 Rule. See P1. Mot. Prelim.
Inj. ECF No. 2. The court denied Plaintiff’s motion on
May 24, 2015. See May 24, 2015 Order, ECF No. 14;
105 F. Supp. 3d at 116. Later that year, the parties
cross-moved for summary judgment. See Pl. Second
Summ. J. Mot., ECF No. 26;! Def. First Summ. J.
Cross-Mot., ECF No. 27. The court denied Plaintiff’s

1 Plaintiff’s first motion for summary judgment was dismissed
without prejudice. See July 1, 2015 Minute Order.
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motion and granted Defendant’s motion, ruling that
Plaintiff lacked standing. See 210 F. Supp. 3d at 13.
Plaintiff appealed and the D.C. Circuit reversed and
remanded for further proceedings. Save Jobs USA v.
Dep’t of Homeland Sec., 942 F.3d 504 (D.C. Cir. 2019).
Plaintiff and Defendant have once again cross-moved
for summary judgment. ECF Nos. 67, 69.

II. LEGAL STANDARD

The APA commands that a court set aside agency ac-
tion that is “arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law,” or that
1s “contrary to [a] constitutional right, power, privi-
lege, or immunity.” 5 U.S.C. § 706(2)(A)-(B).
Summary judgment is typically appropriate when
the pleadings and evidence demonstrate that “there is
no genuine dispute as to any material fact.” Fed. R.
Civ. P. 56(a). But Rule 56(a)’s standards do not apply
in an APA action where “the district judge sits as an
appellate tribunal,” and the “[e]ntire case on review is
a question of law.” Am. Bioscience, Inc. v. Thompson,
269 F.3d 1077, 1083 (D.C. Cir. 2001) (internal quota-
tion marks omitted). Instead of reviewing the record
for disputed facts, “the function of the district court is
to determine whether or not as a matter of law the ev-
idence in the administrative record permitted the
agency to make the decision it did.” Sierra Club v.
Mainella, 459 F. Supp. 2d 76, 90 (D.D.C. 2006) (quota-
tion marks and citation omitted). This standard of re-
view 1s “narrow,” and a court applying it “is not to sub-
stitute its judgment for that of the agency.” Motor
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Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983).

ITI1. ANALYSIS

A. Statutory Authorization

Plaintiff’s primary contention is that Congress has
never granted DHS authority to allow foreign nation-
als, like H-4 visa-holders, to work during their stay in
the United States. But as the D.C. Circuit has recently
explained, that contention runs headlong into the text
of the INA, decades of Executive-branch practice, and
both explicit and implicit congressional ratification of
that practice.

The Circuit’s analysis in Washington Alliance of
Technology Workers v. United States Department of
Homeland Security is directly applicable to this case.
50 F.4th 164 (D.C. Cir. 2022) (“Washtech”). There, a
labor union representing STEM workers claimed DHS
lacked statutory authority to authorize employment
as part of a post-graduation, “Optional Practical
Training” program for F-1 student visa-holders. Id. at
190. The D.C. Circuit squarely rejected that argument
for at least three reasons, all of which foreclose Plain-
tiff’s parallel assertion here.

The first reason was “the INA’s explicit grant of au-
thority to the Department,” which not only “com-
mands DHS to ‘establish such regulations’ as its Sec-
retary ‘deems necessary for carrying out his author-
ity,” but also “specifically provides that the ‘admission
to the United States of any alien as a nonimmigrant
shall be for such time and under such conditions as the



Ta (A)

Attorney General may by regulations prescribe.” Id.
(first quoting 8 U.S.C. § 1103(a)(3), then quoting id.
§ 1184(a)(1)). The Attorney General’s authority to set
the “time” and “conditions” of visa-holders’ stay has
been transferred to DHS. Id. at 170 n.1. In the case of
F-1 students, the D.C. Circuit held, “[w]hether they
can work” is such a condition, just like rules governing
“where they can study,” the “courses they must take,”
and “what any accompanying spouse or children may
do while in the country.” Id. at 190 (citations omitted).
The INA’s text therefore expressly contemplates DHS
authorizing employment for foreign nationals. Id.

Second, “[h]istory corroborates that Congress meant
what it plainly said in the INA when it granted DHS
authority in section 1184(a)(1) to set the conditions of
F-1 students’ admission.” Id. “DHS and its predeces-
sors have been authorizing student visa-holders to
work at jobs related to their studies since at least
1947.” Id.; see also id. at 171-73 (reviewing history).
“And across decades of the Executive doing so openly,
... Congress has chosen to maintain the relevant pro-
visions” of the INA. Id. at 190; see id. at 180-83 (re-
viewing history). In fact, “Congress also expressly ex-
empted F-1 students from several forms of wage
taxes—a measure that would be completely unneces-
sary if those students lacked authorization to work.”
Id. at 191. Thus, “Congress has not just kept its silence
by refusing to overturn [an] administrative construc-
tion, but has ratified it with positive legislation,”
which renders “that construction virtually conclusive.”
Id. (quoting Commodity Futures Trading Comm’n v.
Schor, 478 U.S. 833, 846 (1986)).
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Finally, and relatedly, Congress verified “that DHS
may lawfully authorize employment for nonimmi-
grants” when it passed the 1986 Immigration Control
and Reform Act (“IRCA”). Id. “IRCA prohibits the em-
ployment of ‘unauthorized aliens,” which it defines as
“one who is neither ‘lawfully admitted for permanent
residence’ nor ‘authorized to be so employed by this
chapter or by the Attorney General—mnow DHS.” Id.
(first quoting 8 U.S.C. § 1324a(a)(1), then quoting id.
§ 1324a(h)(3)). “IRCA’s express recognition that aliens
may be ‘authorized to be ... employed . . . by’ DHS
confirms that Congress has deliberately granted the
Executive power to authorize employment.” Id.

The D.C. Circuit’s holding and reasoning in
Washtech apply with equal force in this case. Like the
Optional Practical Training program at issue there,
Defendant promulgated the H- 4 Rule here pursuant
to its time-and-conditions and general regulatory au-
thority, as confirmed by IRCA. See 80 Fed. Reg. at
10,285 & 10,294 (citing 8 U.S.C. §§ 1103(a)(3), 1184(a),
1324a(h)(3)(B)). On their face, the “time” and “condi-
tions” of a visa-holder’s stay in the United States in-
clude “what an accompanying spouse . . . may do while
in the country,” as well as whether “[w]hether they can
work.” Washtech, 50 F.4th at 190. IRCA verifies the
plain meaning of those terms in the INA by recogniz-
ing that some visa-holders may be “authorized to be .
.. employed . . . by” DHS. 8 U.S.C. § 1324a(h)(3). In
short, Congress has expressly and knowingly empow-
ered Defendant to authorize employment as a permis-
sible condition of an H-4 spouse’s stay in the United
States.
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The fact that the Executive Branch has had
longstanding and open responsibility for authorizing
employment for similar visa classes further manifests
Congress’s approval of Defendant exercising that au-
thority. For example, DHS and its predecessors have
authorized employment not just for students, see
Washtech, 50 F.4th at 171-73, but also for their
spouses and dependents, see Brief of Leading Compa-
nies and Business Associations as Amici Curiae in
Support of Defendant at 12 n.5, ECF No. 80 (“Amici
Brief”) (collecting agency policy documents dating
back to 1965 permitting, among others, J-2 spouses to
work). For instance, DHS has long extended work au-
thorization to spouses of foreign government officials
and spouses of employees or officers of international
organizations. See Employment Authorization to Al-
1ens in the United States, 46 Fed. Reg. 25,079 (May 5,
1981). Rather than refuting the straightforward inter-
pretation of the INA that permits DHS to exercise that
authority, Congress has repeatedly blessed it by leav-
ing the relevant provisions of the INA untouched, even
as it as amended other portions of the statute during
the last several decades. See Washtech, 50 F.4th at
183; see, e.g., Amici Brief at 18 n.8 (citing several re-
cent amendments to 8 U.S.C. § 1324a). That consti-
tutes “persuasive evidence that the interpretation is
the one intended by Congress.” Schor, 478 U.S. at 846.
Mindful of controlling precedent in this Circuit, this
court will not disturb it.2

2 Because the statute’s text and history plainly permit Defend-
ant to authorize employment for H-4 spouses, the court does not
analyze Defendant’s contention that it may do so under Chevron
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Plaintiff’s arguments do nothing to undermine De-
fendant’s statutory authority. First, Plaintiff argues
that “Congress did not delegate to DHS general au-
thority to authorize aliens to work in 8 U.S.C.
§ 1324a(h)(3).” Plaintiff’s Second Renewed Motion for
Summary Judgment at 7, ECF No. 67 (“P1.’s MSJ”); id.
at 7-9. Plaintiff “is right that section 1324a(h)(3) is not
the source of the relevant regulatory authority,” but
that 1s beside the point, which is that “section
1324a(h)(3) expressly acknowledges that employment
authorization need not be specifically conferred by
statute; it can also be granted by regulation, as it has
been” here. Washtech, 50 F.4th at 191-92. Plaintiff
does not cite, much less contest, the explicit statutory
grant of time- and-conditions authority to DHS in
8 U.S.C. § 1184(a)(1).

Second, Plaintiff admits that Defendant (or its pre-
decessors) have long authorized employment for visa-
holders but asserts that Congress has never implicitly
endorsed that practice. See Reply in Support of Plain-
tiff’'s Second Renewed Motion for Summary Judgment
at 9-11, ECF No. 76 (“Pl.’s Reply”); P1.’s MSdJ at 9-10.
But Plaintiff’'s attempts to support that assertion fall
short. To start, it argues that there is no legislative
history suggesting Congress intentionally granted
DHS power to authorize employment. Pl’s MSJ at
9-10. In fact, as the Circuit noted in Washtech, the

U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984). Were there any ambiguity in the INA, however, that
ambiguity would counsel deference because Defendant has rea-
sonably resolved it. Id. at 866; Washtech, 50 F.4th at 192-93; see
infra Section III.C.
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1950 Senate study that was the “genesis” of the INA
recognized that the Executive branch was already au-
thorizing employment for nonimmigrant visa-holders.
50 F.4th at 181 (citing S. Rep. No. 81-1515, at 503).
Knowing that, Congress nonetheless decided to main-
tain all the relevant grants of authority to the Execu-
tive. Id. Thus, while Plaintiff is right that the INA
“provides strong safeguards for American labor,” see
S. Rep. No. 82-117 at 11, Congress also recognized
that the Executive might authorize employment to
further the statute’s other broad and varied goals—
such as promoting “foreign policy, constitutional guar-
antees, public welfare, the health, the economy, and
the productivity of the Nation,” Congressional and Ad-
ministrative News, 82nd Congress, Second Session,
1952, v. 2, p. 1750. As discussed above, “[m]ore than
seventy years of history and practice since it enacted
the 1952 INA shows that Congress has not changed its
mind.” Washtech, 50 F.4th at 164.

Lastly, Plaintiff cites the fact that several members
of Congress have introduced but never passed bills to
grant H-4 spouses work authorization. P1.’s MSJ at 10.
But the Supreme Court has noted that “Congressional
inaction lacks persuasive significance because several
equally tenable inferences may be drawn from such in-
action, including the inference that the existing legis-
lation already incorporated the offered change.” Pen-
sion Benefit Guaranty Corp. v. LTV Corp., 496 U.S.
633, 650 (1990) (internal quotation marks and citation
omitted). This case illustrates that problem. At most,
the introduction of those bills shows that some mem-
bers of Congress thought it would be a good idea for
H-4 spouses to have work opportunities; it says
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nothing about whether Congress believed that, even if
1t took no action, the Executive could still authorize
that employment. Indeed, Congress could have re-
jected those proffered bills precisely because it wanted
to leave the choice whether to authorize employment
for H-4 spouses up to DHS, given its expertise in the
field. See id. There is accordingly no logical basis for
inferring that Congress believes Defendant powerless
to promulgate the H-4 Rule.

For these reasons, the court concludes that Defend-
ant possessed the requisite statutory authority to is-
sue the H-4 Rule.

B. Separation of Powers and Non-Delegation
Doctrine

Plaintiff’s second challenge is related to its first. It ar-
gues that any interpretation of the INA allowing De-
fendant to authorize employment for H-4 spouses
would violate the constitutional separation of powers
and related “nondelegation doctrine.” Pl.’s MSJ at 13-
15. This argument, too, is unavailing in light of the
D.C. Circuit’s decision in Washtech.

“The nondelegation doctrine is rooted in the princi-
ple of separation of powers that underlies our tripar-
tite system of Government.” Mistretta v. United
States, 488 U.S. 361, 371 (1989). Under that system,
Congress “may not transfer to another branch ‘powers
which are strictly and exclusively legislative.” Gundy
v. United States, 139 S. Ct. 2116, 2123 (2019) (quoting
Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42-43
(1825)). “This principle does not mean, however, that
only Congress can make a rule of prospective force.”
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Loving v. United States, 517 U.S. 748, 758 (1996).
“Congress may ‘obtain[] the assistance of its coordi-
nate Branches—and in particular, may confer sub-
stantial discretion on executive agencies to implement
and enforce the laws.” Gundy, 139 S. Ct. at 2123 (quot-
ing Mistretta, 488 U.S. at 372). And because “Congress
simply cannot do its job absent an ability to delegate
power under broad general directives,” the Supreme
Court has “held time and again, that a statutory dele-
gation 1s constitutional as long as Congress ‘lay|[s]
down by legislative act an intelligible principle to
which the person or body authorized to [exercise the
delegated authority] is directed to conform.” Id.
(same). The “intelligible principle” standard is “not de-
manding,” and 1s satisfied unless “Congress hals]
failed to articulate any policy or standard” at all. Id.
at 2129. This case does not raise those concerns. Plain-
tiff asserts that even if Congress granted

Defendant power to authorize employment for
nonimmigrant visa-holders, it “did so while giving no
guidance whatsoever on how this authority was to be
used.” Pl’s MSdJ at 14-15. But in Washtech, in which
the plaintiffs also made nondelegation arguments, see
50 F.4th at 191, the D.C. Circuit explained how the
INA’s text and structure establishes the “limiting
principle” to “constrain DHS’s regulatory authority,”
id. at 189.

Section 1184(a)(1)[] ... provides time-and-conditions
authority specifically for the “admission to the
United States of any alien as a nonimmigrant.”

8 U.S.C. § 1184(a)(1) (emphasis added). Notably,
however, the INA does not define “nonimmigrant” as
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a general category, but only as a set of discrete clas-
ses. Id. § 1101(a)(15)(A)-(V). Those dozens of class
definitions are each very brief, specifying little more
than a type of person to be admitted and the purpose
for which they seek to enter. No definition states ex-
actly how long the person may stay, nor spells out
precisely what the nonimmigrant may or may not do
while here for the specified purpose. Those are pa-
rameters that Congress expected the Executive to
establish “by regulations,” which is exactly what sec-
tion 1184(a)(1) grants DHS the authority to do. In
short: The INA uses visa classes to identify who may
enter temporarily and why, but leaves to DHS the
authority to specify, consistent with the visa class
definitions, the time and conditions of that admis-
sion.

Id. at 177-78 (footnote omitted). Thus, “[pJursuant to
the Secretary’s obligation to exercise its rulemaking
power in keeping with the statute’s text and structure,
DHS must ensure that the times and conditions it at-
taches to the admission of [nonimmigrant visa-hold-
ers] are reasonably related to the purpose for which
they were permitted to enter.” Id. at 179.

As the next section explains, the H-4 Rule satisfies
that statutory requirement. But the requirement’s
mere existence provides an intelligible principle of del-
egation and is therefore fatal to Plaintiff’'s nondelega-
tion challenge.
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C. Arbitrary and Capricious Claim

Plaintiff’s final argument is that Defendant’s promul-
gation of the H-4 Rule was arbitrary and capricious in
violation of the APA, 5 U.S.C. § 706(2)(A).

The scope of review under the “arbitrary and capri-
cious” standard is narrow and a court is not to sub-
stitute its judgment for that of the agency. Never-
theless, the agency must examine the relevant data
and articulate a satisfactory explanation for its ac-
tion including a rational connection between the
facts found and the choice made.

State Farm, 463 U.S. at 43 (quotation omitted). Plain-
tiff asserts two violations of that standard, but neither
1s persuasive.

First, Plaintiff argues that the H-4 Rule reversed
without explanation a prior policy established by Con-
gress and DHS—i.e., that H-4 spouses had no work au-
thorization. The court disagrees. As Washtech ex-
plained, the INA empowers (but does not require) De-
fendant to set certain “conditions” of nonimmigrant
visa-holders’ stay in the United States, potentially in-
cluding work authorization. See 50 F.4th at 177-78.
Defendant’s choice to exercise its statutory discretion
did not change that policy. After Defendant and Inter-
venors made the same argument in their briefing,
Plaintiff failed to respond. See Memo. in Support of
Def.’s Cross- Mot. for Summary Judgment and Opp. to
Pl’s Mot. for Summary Judgment at 23-28, ECF No.
69-1 (“Def.’s MSJ”); Intervenor’s Memo. in Support of
DHS’s Mot. for Summary Judgment and in Opp. to
Save Jobs USA’s Mot. for Summary Judgment at 27-
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28; Pl.’s Reply at 1-15. Indeed, Plaintiff’s Reply did not
address any of the arguments opposing its arbitrary
and capricious challenge, see Pl.’s Reply at 1-17, and
thereby effectively concedes them, Am. Waterways Op-
erators v. Regan, 590 F. Supp. 3d 126, 138 (D.D.C.
2022) (“If a party fails to counter an argument that the
opposing party makes in a motion, the court may treat
that argument as conceded.”) (citations omitted).

In any event, Defendant did explain why it had de-
cided to authorize employment for H-4 spouses. In do-
ing so, Defendant also demonstrated how the H-4 Rule
“is reasonably related to the nature and purpose of the
[H-4] visa class.” Washtech, 50 F.4th at 179; see supra
Section III.B. As relevant here, that class includes in-
dividuals “accompanying” or “following to join” the
holder of an H-1B visa in the United States. 8 U.S.C.
§ 1101(a)(15)(H). In turn, the H-1B class enables the
entry of workers who come “to perform services . . . in
a specialty occupation.” Id. As the H-4 Rule explained,
“[r]etaining highly skilled workers who intend to ac-
quire LPR status” is critical to fulfill the purposes of
the H-1B visa class, including benefiting from those
individuals’ “advances in entrepreneurship and re-
search and development, which are highly correlated
with overall economic growth and job creation.”
80 Fed. Reg. at 10,284. But upon review of recent data
and reports from experts, see id. at 10,304-05, Defend-
ant concluded that “the lack of employment authoriza-
tion for H-4 dependent spouses” undermines that re-
tention because it “often gives rise to personal and eco-
nomic hardships for the families of H-1B nonimmi-
grants,” leading them to “abandon efforts to remain in
the United States,” id. at 10,284-85. Accordingly,
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granting employment authorization for H-4 spouses
furthers the dual statutory purposes of H-1B workers
performing specialty services in the United States,
and H-4 spouses accompanying them. Id.

Second, Plaintiff initially contends that Defendant
“entirely failed to consider” the “negative effect” that
the H-4 Rule could have on American workers. Pl.’s
MSdJ at 17. But in the next paragraph, Plaintiff recog-
nizes—as it must—that Defendant did consider that
effect, and instead takes aim at Defendant’s method-
ology for doing so. Id. (citing 80 Fed. Reg. at 10,295).
Defendant noted that the H-4 Rule would “not result
in ‘new’ additions to the labor market” because “it
simply accelerates the timeframe by which [H-4
spouses] can enter the labor market.” 80 Fed. Reg. at
10,309. In addition, Defendant calculated that “even if
every eligible H-4 spouse took advantage of the rule in
the first year (the year with the most newly-eligible
H-4 spouses) it would amount to less than 0.12% of the
U.S. workforce.” Def.’s MSdJ at 27 (citing 80 Fed. Reg.
at 10,295 & 10,309). By contrast, Defendant noted
that commenters predicting negative impacts on
American jobs did not provide any empirical support
for that prediction. 80 Fed. Reg. at 10,296. In light of
that data, Defendant concluded that the H-4 Rule’s
benefits outweighed its “minimal” economic costs. Id.
at 10,295-96. That suffices to establish a “rational con-
nection between the facts found and the choice made.”
State Farm, 463 U.S. at 43. Plaintiff’s insistence that
1t would have been better to compare “the number of
workers added under the H-4 rule per year” to “the av-
erage monthly job creation” in the United States ra-
ther than “the total size of the American workforce,”
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Pl’s MSJ at 17-18, does not render Defendant’s anal-
ysis—based on the evidence before it—irrational.

As a result, Plaintiff has failed to demonstrate that
the H-4 Rule was arbitrary and capricious.

IV. CONCLUSION

For these reasons, Plaintiff's Motion for Summary
Judgment, ECF No. 67, will be DENIED, and Defend-
ant’s Cross-Motion for Summary Judgment, ECF No.

69, will be GRANTED. A corresponding Order will ac-
company this Memorandum Opinion.

Date: March 28, 2023
Tanya S. Chutkan
TANYA S. CHUTKAN United States District Judge

ORDER

For the reasons set forth in the accompanying Memo-
randum Opinion, ECF No. 85, Plaintiff’'s Motion for
Summary Judgment, ECF No. 67, is hereby DENIED,
and Defendant’s Cross-Motion for Summary Judg-
ment, ECF No. 69, is hereby GRANTED. Accordingly,
this action is hereby DISMISSED with prejudice pur-
suant to Federal Rule of Civil Procedure 56. This is a
final appealable order.

Civil Action No. 15-615 (T'SC)

Date: March 28, 2023

Tanya S. Chutkan

TANYA S. CHUTKAN United States District Judge
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APPENDIX B

No. 16-5287

United States Court of Appeals
for the
District of Columbia Circuit

Save Jobs USA v. U.S. Dep’t of Homeland Sec.,
942 F.3d 504 (D.C. Cir. 2019)

[Filed] November 8, 2019

Before: TATEL and GRIFFITH, Circuit Judges, and
SILBERMAN, Senior Circuit Judge.

Opinion for the Court filed by Circuit Judge TATEL.
TATEL, Circuit Judge: Save Jobs USA, an association
representing Southern California Edison workers,
challenges a Department of Homeland Security rule
that permits certain visa holders to seek lawful em-
ployment. The district court found that Save Jobs
lacked Article III standing and granted summary
judgment in the Department’s favor. We reverse. For
the reasons set forth in this opinion, we conclude that
Save Jobs has demonstrated that the rule will subject
its members to an actual or imminent increase in com-
petition and that it therefore has standing to pursue
its challenge.

I.

Our nation’s immigration laws distinguish between
two categories of foreign nationals seeking admission
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to the United States: “nonimmigrants,” who plan to
stay in the country only temporarily, and “immi-
grants,” who plan to stay permanently. See 8 U.S.C.
§ 1184(b) (“Every alien . . . shall be presumed to be an
immigrant until he establishes . . . that he is entitled
to a nonimmigrant status....”); id. § 1101(a)(15) (set-
ting forth nonimmigrant classifications). The rule
challenged here attempts to ease the burdens faced by
certain nonimmigrants during their often-lengthy
transition to immigrant status.

The Immigration and Nationality Act authorizes the
admission of nonimmigrants “to perform services . . .
in a specialty occupation,” id.§1101(a)(15)(H)@1)(b),
and those specialty workers’ spouses,
1d.§1101(a)(15)(H). Specialty workers admitted under
this provision receive H-1B visas, which permit them
to work in the occupation for which they were admit-
ted. 8 C.F.R. § 214.2(h)(1)(1), (1)(B). The specialty
workers’ spouses receive H-4 visas, which permit the
spouses to reside in the United States but do not au-
thorize them to work. Id. § 214.2(h)(9)(iv). Generally,
H-1B visa holders and their H-4 spouses may reside
in the country for a maximum of six years, after which
time they must depart and remain abroad for at least
one year before seeking to reenter in the same status.
8 U.S.C. § 1184(g)(4); 8 C.F.R. § 214.2(h)(13)(111)(A).

Although the H-1B visa permits its holder to remain
in the United States only temporarily, an H-1B
nonimmigrant may obtain a permanent resident
visa—Dbetter known as a green card—through the em-
ployer-sponsored immigration process. Getting a
green card takes a long time. An employer must first
identify a job for which the H-1B visa holder will be
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permanently hired and then certify to the Secretary of
Labor that (1) “there are not sufficient workers who
are able, willing, qualified[,] . . . and available” to fill
the position; and (2) that the alien’s employment “will
not adversely affect the wages and working condi-
tions” of “similarly employed” workers in the United
States. 8 U.S.C. § 1182(a)(5)(A)(1). If the Secretary ap-
proves the certification, the employer then submits a
so- called Form I-140 petition, which must be ap-
proved by the Department before the H-1B visa holder
can change status. See id. § 1154(a)(1)(F), (b); 8 C.F.R.
§ 204.5(a). But even H-1B visa holders with approved
Form I-140 petitions may be unable to adjust status
because the Act limits the total number of available
employment-based green cards. See 8 U.S.C. §
1151(d). The Act also specifies a per-country cap, fur-
ther limiting the number of green cards available to
individuals from the same country. See id.
§ 1152(a)(2). Once a country’s cap is reached, appli-
cants from that country must wait until more employ-
ment-based green cards become available.
Recognizing the potential for delay in adjustment,
Congress amended the Act to permit H-1B visa hold-
ers who have begun the employer-based immigration
process to remain and work in the United States while
awaiting decisions on their applications for lawful per-
manent residence. Under the amended Act and its im-
plementing regulations, H-1B nonimmigrants with
approved Form I-140 petitions who are unable to ad-
just status because of per-country visa limits may ex-
tend their H-1B stay in three-year increments until
their adjustment of status applications have been ad-
judicated. See American Competitiveness in the
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Twenty-first Century Act of 2000, Pub. L. No. 106-313,
§ 104(c), 114 Stat. 1251, 1253 (codified at 8U.S.C.
§1184 note); 8C.F.R. § 214.2(h)(13)(111)(E). In addition,
H-1B visa holders who are the beneficiaries of labor
certification applications or Form I-140 petitions are
eligible for recurring one-year extensions of H-1B sta-
tus if 365 days have elapsed since the application or
petition was filed. See American Competitiveness in
the Twenty-first Century Act § 106(a)—(b), 114 Stat. at
1253-54, as amended by 21st Century Department of
Justice Appropriations Authorization Act, Pub. L. No.
107-273, §11030A, 116 Stat. 1762, 1836-37 (2002)
(codified at 8 U.S.C. § 1184 note); 8 C.F.R.
§ 214.2(h)(13)(@11)(D).

Against this background, the Department issued a
rule permitting H—4 visa holders to obtain work au-
thorization if their H-1B visa-holding spouses have
been granted an extension of status under the Act or
are the beneficiaries of approved Form I-140 petitions
but cannot adjust status due to visa oversubscription.
Employment Authorization for Certain H-4 Depend-
ent Spouses, 80 Fed. Reg. 10,284, 10,285 (Feb. 25,
2015) (codified at 8 C.F.R. §§ 214.2, 274a) (“H-4
Rule”). By making H—4 visa holders eligible for lawful
employment, the Department sought to “ameliorate
certain disincentives that currently lead H-1B nonim-
migrants to abandon efforts to remain in the United
States while seeking [lawful permanent resident] sta-
tus, thereby minimizing disruptions to U.S. busi-
nesses employing such workers.” Id. Specifically, the
Department explained that H-1B nonimmigrants and
their families often face long delays in the process of
obtaining permanent residence, and that H-4 visa
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holders’ inability to work during these delays leads to
“personal and economic hardships” that worsen over
time, “increas[ing] the disincentives for H-1B nonim-
migrants to pursue [lawful permanent resident] sta-
tus and thus increas[ing] the difficulties that U.S. em-
ployers have in retaining highly educated and highly
skilled nonimmigrant workers.” Id. at 10,284.

Appellant Save Jobs, an association formed to “ad-
dress the problems American workers face from for-
eign labor entering the United States job market
through visa programs,” Compl. 4 8, challenged the
rule in the district court, arguing that it exceeded the
Department’s statutory authority, and that, in adopt-
ing it, the Department acted arbitrarily and capri-
ciously. The parties cross-moved for summary judg-
ment on standing and the merits. The district court,
finding that Save Jobs failed to demonstrate that the
rule would cause its members any injury and thus
lacked Article III standing, granted summary judg-
ment in the Department’s favor. See Save Jobs USA v.
Department of Homeland Security, 210 F. Supp. 3d 1,
5,8-11 (D.D.C. 2016).

Save Jobs appealed. Following the early 2017
change of presidential administrations, we held the
case in abeyance, initially to allow the incoming ad-
ministration time to consider the case and later be-
cause the Department expected to begin the process of
rescinding the rule. In December 2018, we removed
the case from abeyance and granted Immigration
Voice and two of its members permission to intervene
in order to defend the rule. “Our review is de novo.”
American Institute of Certified Public Accountants v.
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IRS, 804 F.3d 1193, 1196 (D.C. Cir. 2015) (citation
omitted).

II.

“The ‘irreducible constitutional minimum of standing
consists of three elements’: ‘[t]he plaintiff must have
(1) suffered an injury in fact, (2) that is fairly traceable
to the challenged conduct of the defendant, and (3)
that is likely to be redressed by a favorable judicial de-
cision.” Air Line Pilots Ass’n, International v. Chao,
889 F.3d 785, 788 (D.C. Cir. 2018) (alteration in origi-
nal) (quoting Spokeo, Inc. v. Robins, 136 S. Ct. 1540,
1547 (2016)). As an association claiming representa-
tional standing, Save Jobs has standing to sue if “(1)
at least one of [its] members has standing to sue in her
or his own right, (2) the interests [it] seeks to protect
are germane to its purpose, and (3) neither the claim
asserted nor the relief requested requires the partici-
pation of an individual member in the lawsuit.” Amer-
ican Institute, 804 F.3d at 1197 (quoting American Li-
brary Ass’n v. FCC, 401 F.3d 489, 492 (D.C. Cir.
2005)). The Department challenges only the first of
these three requirements. Because the district court
disposed of this case at summary judgment, Save Jobs
“may not rest on ‘mere allegations, but must set forth
by affidavit or other evidence specific facts’ demon-
strating standing.” Shays v. Federal Election Commis-
sion, 414 F.3d 76, 84 (D.C. Cir. 2005) (quoting Lujan
v. Defenders of Wildlife, 504 U.S. 555, 561 (1992)). “For
purposes of the standing inquiry, we assume [Save
Jobs] would succeed on the merits of [its] claim.”
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Barker v. Conroy, 921 F.3d 1118, 1124 (D.C. Cir.
2019).

Save Jobs argues, as it did in the district court, that
the rule harms its members in several ways, including
by increasing competition for jobs from H-1B visa
holders. The doctrine of competitor standing recog-
nizes that “when regulations illegally structure a com-
petitive environment—whether an agency proceeding,
a market, or a reelection race—parties defending con-
crete interests in that environment suffer legal harm
under Article III.” American Institute, 804 F.3d at
1197 (internal quotation marks and alteration omit-
ted). Relying on this “well- established principle,” Air
Line Pilots, 889 F.3d at 788, our court has repeatedly
held that an individual who competes in a labor mar-
ket has standing to challenge allegedly unlawful gov-
ernment action that is likely to lead to an increased
supply of labor—and thus competition—in that mar-
ket. See, e.g., Washington Alliance of Technology
Workers v. Department of Homeland Security, 892
F.3d 332, 339-40 (D.C. Cir. 2018) (labor market for
science, technology, engineering, and mathematics
jobs); Mendoza v. Perez, 754 F.3d 1002, 1011 (D.C. Cir.
2014) (labor market for open-range herding jobs). In
Washington Alliance of Technology Workers v. Depart-
ment of Homeland Security, for example, we held that
a science, technology, engineering, and mathematics
workers’ union had standing to challenge a Depart-
ment rule allowing student visa holders to remain in
the United States and work after finishing their de-
grees. 892 F.3d at 33940, 342. The union alleged that
its members had applied to jobs at companies that em-
ployed the student visa holders and that those
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companies had applied for the extension on behalf of
the student-employees. Id. at 339—40. We found that
the union had standing to pursue its challenge, id. at
342, explaining that “the basic requirement” of a com-
petitor standing claim is ““an actual or imminent in-
crease in competition, which increase we recognize
will almost certainly cause an injury in fact,” id. at
339 (quoting Sherley v. Sebelius, 610 F.3d 69, 73 (D.C.
Cir. 2010)).

Save Jobs contends that, like the regulation chal-
lenged in Washington Alliance, the rule at issue here
will cause its members to face increased competition
for jobs. Absent the rule, argues Save Jobs, at least
some H-1B visa holders awaiting permanent resi-
dence would leave the United States— exiting the la-
bor pool—because their spouses are unable to work.
By authorizing H-4 visa holders to seek employment,
Save Jobs continues, the rule removes a key obstacle
to H-1B visa holders remaining in the United States
throughout the immigration process, meaning that
more H-1B visa holders will stay and compete with
Save Jobs’ members than otherwise would have.

The administrative record demonstrates as much.
Cf. Competitive Enterprise Institute v. National High-
way Traffic Safety Administration, 901 F.2d 107, 114—
15 (D.C. Cir. 1990) (relying on the “agency’s own expe-
rience and sound market analysis” and the “public
comments” contained in the administrative record as
evidence of standing). In promulgating the rule, the
Department sought to “incentivize H-1B nonimmi-
grants and their families to continue to wait and con-
tribute to the United States”—that is, by working—
“through an often lengthy waiting period for an
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Immigrant visa to become available.” H—-4 Rule,
80 Fed. Reg. at 10,296. The Department expected the
rule would “benefit U.S. employers by decreasing the
labor disruptions that occur when H-1B nonimmi-
grants abandon the permanent resident process.” Id.
The record contains evidence confirming the Depart-
ment’s expectation: more than sixty commenters
wrote that they had planned to move out of the United
States, but will instead remain and pursue lawful per-
manent resident status as a result of the new rule; two
dozen reported that they had already left the country
due to the prohibition on H—4 visa holder employment;
and several warned that they would soon leave be-
cause H—4 visa holders cannot work under current
(now former) law. Id. at 10,288, 10,293. Indeed, the
Department expressly “disagree[d]” with one com-
menter’s concern that the record “failed to indicate
that potential immigrants have abandoned the immi-
gration process, or have decided against coming to the
United States in the first place, because their spouses
would not be authorized to work,” explaining that it
“believes that this rule will fulfill its intended pur-
pose”— namely, “encourag[ing] certain highly skilled
H-1B nonimmigrants to remain in the United States.”
Id. at 10,293.

Given that Save Jobs has offered sufficient evidence
to show an “actual or imminent increase in competi-
tion,” Sherley, 610 F.3d at 73, all that remains is for it
to demonstrate that its members compete with H-1B
visa holders in the labor market. It has done so
through its members’ affidavits. Two members declare
that they worked as information technology special-
ists at Southern California Edison for more than
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fifteen years until they were fired and replaced by H—
1B visa holders. Bradley Aff. 9 5, 8; Buchanan Aff.
199 7, 9. A third worked as a system analyst at South-
ern California Edison for twenty years until she, like
the other two, was fired and replaced by an H-1B visa
holder. Gutierrez Aff. § 5, 10. All three have been ac-
tively looking for new jobs in the technology sector, in-
cluding by attending job fairs, participating in job
placement programs, and submitting job applications.
See Bradley Aff. §13; Buchanan Aff. § 14; Gutierrez
Aff. 99 12—-13. Although Save Jobs “has offered no ev-
idence that the competitive harm” it claims from the
rule “has yet occurred’—indeed, the members lost
their jobs, and Save Jobs filed suit, before the rule
went into effect—“our precedent imposes no such re-
quirement.” American Institute, 804 F.3d at 1198. In
short, the affidavits establish that Save Jobs’ mem-
bers compete with H-1B workers for technology jobs,
and the rulemaking record itself demonstrates that
the rule will increase competition for jobs.

The Department insists that any injury to Save Jobs
is caused by the H-1B visa program, not by the rule.
See Appellee’s Br. 24-26. We disagree. Save Jobs has
shown that the rule will cause more H-1B visa holders
to remain in the United States than otherwise
would—an effect that is distinct from that of the H—
1B visa holders’ initial admission to the country.

The Department also contends that Save Jobs has
failed to demonstrate that its members are “direct and
current competitor[s],” Mendoza, 754 F.3d at 1013
(emphasis omitted) (quoting KERM, Inc. v. FCC, 353
F.3d 57, 60 (D.C. Cir. 2004)), of H-1B visa holders. See
Appellee’s Br. 26-28. But the Department overreads
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our “direct and current competitor” formulation,
which simply distinguishes an existing market partic-
ipant from a potential—and unduly speculative— par-
ticipant. Our court first used the term in New World
Radio, Inc. v. FCC, where a licensee of a Washington,
D.C. radio station challenged a Federal Communica-
tions Commission order granting a Maryland-based
station’s license renewal application. 294 F.3d 164,
166, 170 (D.C. Cir. 2002). Explaining that injury to the
Washington station could occur “only if” the Maryland
station “subsequently seeks and secures the relocation
of its [Maryland] broadcast license to the Washington,
D.C. programming area,” we held that the Washington
station lacked competitor standing to challenge the li-
cense. Id. at 171-72; see also DEK Energy Co. v.
FERC, 248 F.3d 1192, 1194 (D.C. Cir. 2001) (holding
that a petitioner who sold gas in the Northern Califor-
nia market lacked standing where it failed to claim
that its alleged competitor “ha[d] yet exploited [its] ca-
pacity to sell a single molecule of gas in Northern Cal-
ifornia”); El Paso Natural Gas Company v. FERC, 50
F.3d 23, 27 (D.C. Cir. 1995) (rejecting argument that
El Paso was a “potential competitor” of suppliers to the
Baja California market because it had not satisfied the
pre- conditions to the Federal Energy Regulatory
Commission’s approval of its entry into that market).
By contrast, in this case we know that H-1B visa hold-
ers have competed with Save Jobs’ members in the
past, and, as far as we know, nothing prevents them
from doing so in the future.

Making a related point, the Department argues that
because H-1B visa holders “by definition are already
employed,” Save Jobs must provide “more evidence
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that [H— 1B visa holders] are seeking new jobs in the
same market as Save Jobs’ members.” Appellee’s Br.
26—27 (emphasis omitted). Again, we disagree. The
supply side of a labor market is made up of those indi-
viduals who are employed and those actively looking
for work. Indeed, in Washington Alliance, we never
questioned that technology job seekers competed in
the same labor market as student visa holders em-
ployed at technology firms. See 892 F.3d at 339—40.

Next, the Department claims that any H-1B visa
holders affected by the rule “are by definition . . . stay-
ing to apply for permanent residence,” making them
“part of the domestic labor pool of U.S. workers—not
alien competitors.” Appellee’s Br. 27 (internal quota-
tion marks omitted). We cannot see how this defeats
Save Jobs’ claim of increased competition, and the De-
partment never tells us.

At oral argument, Department counsel insisted that
no H-1B visa holder who will benefit from the rule will
compete with any Save Jobs members because eligibil-
ity for the rule depends on the H-1B visa holder first
having been offered a job for which the Department of
Labor has certified “no U.S. worker is available.” Oral
Arg. Tr. 21:17-18. In effect, counsel invites us to dis-
tinguish between H—1B visa holders generally, with
whom Save Jobs’ members are quite clearly in compe-
tition, and H-1B visa holders who have begun the pro-
cess of applying for lawful permanent residence, who
the Department contends can only take jobs for which
there is no American competition. See id. at 28:11-19
(“They have not pled that they are seeking employ-
ment at companies for which H-1B workers who
would receive a benefit from the H—4 Rule are
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currently employed, but even if they did, . . . [that]
would require . . . the prospect that . . . the H-1B visa
holder was in a job for which no U.S. worker was avail-
able, but instead they were available.”).

The Department neither raised this argument be-
fore the district court nor briefed it on appeal. “Gener-
ally, arguments raised for the first time at oral argu-
ment are forfeited.” United States ex rel. Davis v. Dis-
trict of Columbia, 793 F.3d 120, 127 (D.C. Cir. 2015).
Given the Department’s insistence that the certifica-
tion procedure “goes to our jurisdiction,” however, we
shall consider it—“though we are disappointed in the
[Department] for raising this issue so late that [Save
Jobs] had no adequate opportunity to respond.” Shays
v. Federal Election Commission, 528 F.3d 914, 923
(D.C. Cir. 2008).

The argument lacks merit in any event. The rule, as
well as the Department’s own briefing here and before
the district court, explains that for H-1B visa holders’
spouses to qualify for employment authorization, the
H-1B visa holders need only be the beneficiaries of
pending labor certification applications. See Appel-
lee’s Br. 5-8; Def’s Mem. in Supp. of its Mot. for
Summ. J. 3—4. While the application remains pending,
H-1B visa holders compete in the labor market
against Save Jobs’ members. Even more, after the la-
bor certification is issued, in certain circumstances H—
1B visa holders may change jobs without obtaining
new certifications. See 8 U.S.C. §1182(a)(5)(A)(1v) (ex-
plaining that a labor certification for a nonimmigrant
“covered by section 1154(j)"—which pertains to nonim-
migrants whose permanent residence applications re-
main pending for 180 days or more— “shall remain
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valid with respect to a new job . . . if the new job is in
the same or a similar occupational classification as the
job for which the certification was issued”). The De-
partment’s last- second effort therefore does nothing
to change our understanding of the case.

One additional matter remains: Save Jobs chal-
lenges the standing of Immigration Voice, Anujkumar
Dhamija, and Sudarshana Sengupta to intervene in
this appeal. But a motions panel has already ruled
that the intervenors have standing, and we are bound
by that decision. See Petties v. District of Columbia,
227 F.3d 469, 472 (D.C. Cir. 2000) (“Under this court’s
practice, a decision of the motions panel is the law of
the case; a later panel considering the merits is bound
by that law.”).

I11.

Given that the merits here involve complex questions
about the scope of the Department’s authority, which
the Department did not brief on appeal, and recogniz-
ing the substantial possibility this case will be mooted
by the Department’s promised rescission of the rule,
we think it best to remand to give the district court an
opportunity to thoroughly assess and finally deter-
mine the merits in the first instance. Cf. Save Jobs,
210 F. Supp. 3d at 12-13 (“briefly discuss[ing] the
merits of Plaintiff’s APA claim” but “mak[ing] no final
determination”). Accordingly, we reverse the district
court’s grant of summary judgment and remand for
further proceedings consistent with this opinion.

So ordered.
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APPENDIX C

No. 15-CV-0615

United States District Court
for the District of Columbia

Save Jobs USA v. U.S. Dep’t of Homeland Sec.,
210 F. Supp. 3d 1 (D.D.C. 2016)

[Filed: September 27, 2016]

Memorandum Opinion

In this action brought under the Administrative Pro-
cedure Act (“APA”), Plaintiff Save Jobs USA chal-
lenges the Department of Homeland Security’s
(“DHS”) promulgation of a final rule allowing certain
H-4 visa holders to apply for employment authoriza-
tion. See Employment Authorization for Certain H-4
Dependent Spouses, 80 Fed. Reg. 10,284 (Feb. 25,
2015) (codified at 8 C.F.R. §§ 214.2, 274a) (the “H-4
Rule”). Earlier in this case, Plaintiff moved for a pre-
Iiminary injunction, which this court denied on the
grounds that it failed to establish imminent irrepara-
ble injury. 105 F. Supp. 3d 108 (D.D.C. 2015). Both
parties now move for summary judgment, and Defend-
ant additionally moves to strike the appendix attached
to Plaintiff’s motion. Having considered the parties’
filings, and for the reasons stated herein, Plaintiff’s
motion for summary judgment is DENIED and De-
fendant’s motion for summary judgment 1is
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GRANTED. Defendant’s motion to strike 1is
GRANTED IN PART and DENIED IN PART.

I. FACTUAL BACKGROUND

The facts of this case were set forth in full in this
court’s preliminary injunction opinion, 105 F. Supp. 3d
at 110-12, and thus only a brief description is neces-
sary here. Plaintiff, an organization whose members
are former information technology (“tech”) workers
who were replaced by foreign workers with H-1B vi-
sas, sued DHS under the APA to block the H-4 Rule
from taking effect.

Subsection H of the Immigration and Naturalization
Act (“INA”) authorizes DHS to admit foreign workers
into the United States to engage in certain types of la-
bor. 8 U.S.C. § 1101(a)(15)(H). Subsection H-1B per-
mits employers to hire foreign workers in a “specialty
occupation,” most relevantly tech jobs, for an initial
period of three years, extendable for three additional
years. Id. Spouses and minor dependents of H-1B visa
holders are permitted to reside in the U.S. with H-4
visas. Id. Employers of H-1B visa holders who wish to
transition to legal permanent resident (“LPT”) status
must obtain a Department of Labor certification that
there are no U.S. workers who are able, willing, qual-
ified, and available to perform the job, and that the
wages and working conditions of American workers
will not be adversely affected. 8 U.S.C. §§ 1255(a),
1154, 1153(b)(2)—(3), 1182(a)(5)(A). Due to frequently
oversubscribed quotas for the number of H-1B visa
holders who may transition to LPT status, there are
long delays in this process, forcing many visa holders
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who have applied to transition to leave the U.S. when
their visas expire. To prevent disruption for employers
and families, Congress passed the American Competi-
tiveness in the Twenty-First Century Act of 2000
(“AC21”), which permits extending H-1B visas past
the sixth year for those applying for LPT status.

The H-4 Rule at issue enables a subset of H-4 visa
holders to apply for Employment Authorization Docu-
ments (“EADs”), which would allow them to work in
the U.S. To be eligible, the H-4 visa holder’s H-1B
spouse must be transitioning to LPT status by way of
either an extension past their sixth year under the
AC21 or having received an approved labor certifica-
tion (called a Form I-140 petition).

The rule aims to alleviate the financial and emo-
tional burden placed on H-1B visa holders and their
families during this lengthy period in which only one
spouse may be employed. It underwent notice-and-
comment procedures, see 79 Fed. Reg. 26,886 (May 12,
2014) (proposed rule), and the final rule took effect on
May 26, 2015, see 80 Fed. Reg. 10,284 (Feb. 25, 2015).
DHS expects as many as 179,600 H-4 visa holders to
be able to apply for EADs in the rule’s first year of im-
plementation. 80 Fed. Reg. 10,285.

II. LEGAL STANDARD

In an APA action, the court’s role at the summary
judgment stage is to decide “as a matter of law,
whether the agency action is supported by the admin-
istrative record and otherwise consistent with the
APA standard of review.” Stuttering Found. of Am. v.
Springer, 498 F. Supp. 2d 203, 207 (D.D.C. 2007). A
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court must set aside an agency action that is “arbi-
trary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(A). The
plaintiff bears the burden of establishing the invalid-
ity of the agency’s action. See Fulbright v. McHugh, 67
F. Supp. 3d 81, 89 (D.D.C. 2014). The court’s review is
“highly deferential” and begins with a presumption
that the agency’s actions are valid. Envtl. Def. Fund,
Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981). The
court is “not empowered to substitute its judgment for
that of the agency,” Citizens to Preserve Ouerton Park,
Inc. v. Volpe, 401 U.S. 402, 416 (1971), but instead
must consider only “whether the agency acted within
the scope of its legal authority, whether the agency
has explained its decision, whether the facts on which
the agency purports to have relied have some basis in
the record, and whether the agency considered the rel-
evant factors,” Fulbright, 67 F. Supp. 3d at 89 (quoting
Fund for Animals v. Babbitt, 903 F. Supp. 96, 105
(D.D.C. 1995)) . Thus, all that i1s required is that the
agency’s decisions provide “a rational connection be-
tween the facts found and the choice made.” Motor Ve-
hicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983).

ITI. DISCUSSION

A. Defendant’s Motion to Strike

Defendant has moved, under Federal Rule of Civil
Procedure 12(f), to strike Plaintiff’s Appendix A (ECF
No. 26-1), attached in support of Plaintiff’'s Motion for
Summary Judgment (ECF No. 28). Defendant argues
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that the Appendix should be stricken, in whole or in
part, because Plaintiff may not: (1) supplement the ad-
ministrative record; and (2) attempt to establish
standing with evidence that post-dates the Complaint.
As a general matter, a court must base its review of
agency actions solely on the record before the agency
when 1t made its decision, IMS, P.C. v. Alvarez,
129 F.3d 618, 623 (D.C. Cir. 1997), though when nec-
essary to establish standing, a plaintiff may “supple-
ment the record to the extent necessary to explain and
substantiate its entitlement to judicial review,” Sierra
Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002). How-
ever, the “existence of federal jurisdiction ordinarily
depends on the facts as they exist when the complaint
1s filed,” Lujan v. Defenders of Wildlife, 504 U.S. 555,
569 n.4 (1992), and thus a plaintiff may not supple-
ment the record with materials that post-date the
complaint in order to establish standing. See Tracie
Park v. Forest Serv. of the U.S., 205 F.3d 1034, 1037—
38 (8th Cir. 2000) (holding plaintiff may not “use evi-
dence of what happened after the commencement of
the suit” to show “a real and immediate threat” of in-
jury); see also Perry v. Village of Arlington Heights,
186 F.3d 826, 830 (7th Cir. 1999) (“It is not enough for
[the plaintiff] to attempt to satisfy the requirements of
standing as the case progresses. The requirements of
standing must be satisfied from the outset.”).
Plaintiff’s Appendix A contains charts, tables, and
data illustrating H-1 Visa Petitions filed and ap-
proved; quotes from the administrative record; a mag-
azine article; job postings; and a printout of a website.
The charts and data on pages 1-6, the Congressional
Record excerpts on page 7-8, and the data tables on
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pages 9—12 may all be relevant for Plaintiff’s standing
arguments, and as such their inclusion is appropriate.
Based on the date stamps, the job listings reproduced
on pages 13-26 and the excerpts from the website “H4
Visa, A Curse” on pages 27-39 all post-date the Com-
plaint. Plaintiff, without any supporting case law, the-
orizes that because it asserts standing based on an im-
minent injury caused by job competition, then these
post-Complaint documents purportedly showing em-
ployers hiring H-4 visa holders retroactively proves
the imminence of the injury at the time the Complaint
was filed. The court is unpersuaded that these docu-
ments establish any injury, whether actual or immai-
nent, to support this theory, and therefore will grant
Defendant’s motion as to pages 13—39, which will be
stricken.

B. Standing

The court must first consider whether Plaintiff has
standing to challenge DHS’s promulgation of the H-4
Rule, as the court’s power under Article III “exists only
to redress or otherwise to protect against injury to the
complaining party.” Warth v. Seldin, 422 U.S. 490, 499
(1975). The plaintiff bears the burden of proof to es-
tablish each of the elements of Article I1I standing. Ar-
paio v. Obama, 797 F.3d 11, 19 (D.C. Cir. 2015) (citing
Lujan, 504 U.S. at 561). Thus, Save Jobs must show:
“(1) an ‘injury in fact’ that is ‘concrete and particular-
1zed’ as well as ‘actual or imminent’; (2) a ‘causal con-
nection’ between the injury and the challenged con-
duct; and (3) a likelihood, as opposed to mere specula-
tion, ‘that the injury will be redressed by a favorable
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decision.” Ark Initiative v. Tidwell, 749 F.3d 1071,
1075 (D.C. Cir. 2014) (quoting Lujan, 504 U.S. at 560—
61).

When an agency’s action relates to one party but a
third party alleges harm, the indirectness of the injury
does not deprive that third party of standing. Warth,
422 U.S. at 505. However, Plaintiff, as such a third
party, faces a burden that is “substantially more diffi-
cult to meet the minimum requirement of Art. III: to
establish that, in fact, the asserted injury was the con-
sequence of the defendants’ actions, or that prospec-
tive relief will remove the harm.” Id.; see also Arpaio,
797 F.3d at 15 (“Our precedents establish that stand-
ing based on third-party conduct . . . is significantly
harder to show than standing based on harm imposed
by one’s litigation adversary.”)

Finally, the court analyzes standing “as of the time
a suit commences.” Del Monte Fresh Produce Co. v.
United States, 570 F.3d 316, 324 (D.C. Cir. 2009).
Thus, Plaintiff must “allege that he has been or will in
fact be perceptibly harmed by the challenged agency
action, not that he can imagine circumstances in
which he could be affected by the agency’s action.”
United States v. Students Challenging Regulatory
Agency Procedures (SCRAP), 412 U.S. 669, 688-89
(1973). The law in this Circuit is clear: “When consid-
ering any chain of allegations for standing purposes,
we may reject as overly speculative those links which
are predictions of future events (especially future ac-
tions to be taken by third parties).” Williams v. Lew,
819 F.3d 466, 473 (D.C. Cir. 2016) (quoting Arpaio,
797 F.3d at 21).
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1. Associational Standing

Plaintiff first contends that it has associational stand-
ing. To have standing, an association must: (1) identify
members who would have standing to sue in their own
right; (2) seek to protect interests that are germane to
its purpose; and (3) show that neither the claim as-
serted nor the relief requested requires an individual
member to participate in the suit. Nat’l Envtl. Dev.
Ass’ns Clean Air Project v. EPA, 752 F.3d 999, 1005
(D.C. Cir. 2014). To satisfy these requirements, Plain-
tiff provides affidavits from three members—Brian
Buchanan, D. Stephen Bradley, and Julie Gutierrez—
whom it alleges would have standing to bring this suit
on their own. Plaintiff further argues that its mission
includes “protect[ing] the economic security and work-
ing conditions of its members,” and that an individual
member does not have to participate in the suit in or-
der for the organization to seek relief under the APA.

DHS failed to respond to Save Jobs’ associational
standing argument, and therefore the court will treat
that argument as conceded. See Wilkins v. Jackson,
750 F. Supp. 2d 160, 162 (D.D.C. 2010) (when a party
fails to respond to an argument raised in a motion, “it
1s proper to treat that argument as conceded”).

2. Injuries to Plaintiff’s Members

Plaintiff next contends that it has met the constitu-
tional minimum requirement for standing because its
members have suffered four specific injuries-in-fact
caused by the H-4 Rule: (1) the rule creates increased
competition for jobs from H-4 visa holders; (2) the rule
creates increased competition for jobs from H-1B visa
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holders; (3) the rule confers a benefit on its members’
H-1B competitors; and (4) the rule deprives its mem-
bers of statutory protections from foreign labor. The
court will address each injury individually.

a. Increased Competition from H-4 Visa Holders
Under the competitor standing doctrine, a plaintiff
suffers an injury-in-fact when a regulatory change in-
creases her exposure to economic competition. See
Mendoza v. Perez, 754 F.3d 1002, 1011 (D.C. Cir.
2014). A party who may be injured by increased com-
petition need not wait until she has been actually in-
jured before bringing suit. Sherley v. Sebelius,
610 F.3d 69, 72 (D.C. Cir. 2010). However, Plaintiff
must show that the H-4 Rule has “the clear and imme-
diate potential” to cause H-4 visa holders to compete
with its members. See La. Energy and Power Auth. v.
FERC, 141 F.3d 364, 367 (D.C. Cir. 1998). To demon-
strate this clear and immediate potential for injury,
Plaintiff must demonstrate that its members are “di-
rect and current” competitors, Mendoza, 754 F.3d at
1013, or that there is an “actual or imminent increase
in competition,” Sherley, 610 F.3d at 73.

Plaintiff argues that its members face imminent in-
creased competition in the labor market from H-4 visa
holders because, if these workers are granted Employ-
ment Authorization Documents, they may apply for
the same jobs in the tech field that Plaintiff’'s members
currently seek. Plaintiff submitted evidence that three
of its members are active participants in the labor
market for tech jobs. (Bradley Aff. 9 5, 13; Buchanan
Aff. 99 6, 7, 14; Gutierrez Aff. 49 5, 12 (ECF No. 26-2)).
However, Plaintiff has failed to demonstrate more
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than a possibility that DHS’s H-4 Rule might intro-
duce new competitors into the market for tech jobs.
While Plaintiff correctly states that it need not prove
that any competition for specific jobs has already
taken place, La. Energy, 141 F.3d at 367, it must still
present evidence beyond just mere speculation, since
“[b]are allegations of what is likely to occur are of no
value,” Wis. Gas. Co. v. FERC, 758 F.2d 669, 674 (D.C.
Cir. 1985). Here, only a subset of H-4 visa holders will
be eligible to apply for and then attain EADs, which
will allow them to seek employment in any job in the
entire U.S. labor market. To support its argument that
the alleged harm to Plaintiff’s members from compet-
ing with this subset of H-4 visa holders is more than
speculative, Plaintiff points primarily to two cases in
which plaintiffs were granted standing due to in-
creased job competition: Mendoza and Washington Al-
liance of Technology Workers v. DHS, 156 F. Supp. 3d
123, 132 (D.D.C. 2015), vacated as moot, 2016 WL
3041029 (D.C. Cir. May 13, 2016). However, this case
differs significantly from Mendoza, which involved in-
dividuals in the specific labor market for open-range
herding jobs and a regulation directly affecting wages
in that field, as well as Washington Alliance of Tech-
nology Workers, which involved a DHS rule “explicitly
intended to increase the number of foreign nationals
competing for jobs” in the science, technology, engi-
neering, and math (“STEM”) labor market. Here,
there 1s simply no evidence that the H-4 Rule was tar-
geted at the tech field,? or that even one H-4 visa

3 Plaintiff’s only evidence on this point is a quote from Leon
Rodriguez, director of the U.S. Citizenship and Immigration
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holder has sought or will seek a tech job in competition
with Plaintiff's members. Plaintiff’'s argument, with-
out evidence, is bare speculation, and the injury it con-
templates is insufficient to establish standing.

b. Increased Competition from H-1B Visa
Holders

Plaintiff argues that, as with H-4 visa holders, the in-
creased job competition from H-1B workers creates an
injury-in-fact sufficient to establish standing. For rea-
sons substantially similar to the ones stated above, the
court finds that it does not. At the core of Plaintiff’s
argument is its assertion that DHS’s goal in promul-
gating the H-4 Rule was designed “to increase the
number of H-1B workers.” In support, it points to var-
lous statements from the Federal Register in which
DHS discusses its goal of encouraging H-1B workers
pursuing LPT status to remain in the country to com-
plete the process, when otherwise they might choose
to leave the U.S. (Pl. App. at 7-8). However, these
statements fail to demonstrate an increase in compe-
tition from H-1B visa holders; instead, it appears the
H-4 Rule might simply contribute to keeping H-1B
visa holders applying for LPT status in the U.S. This
1s insufficient to show that Plaintiffs members are
threatened with increased competition in the labor
market from H-1B visa holders.

Service, that H-4 visa holders “are in many cases, in their own
right, high-skilled workers of the type that frequently seek
H-1Bs.” (Pls. App. at 12). Without more, this isolated quote fails
to establish that DHS intended H-4 visa holders to apply for tech
jobs.
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Plaintiff also describes at length the number of H-1B
visas granted each year, whether the program was
over- or under-subscribed in certain years, and notes
that H-1B eligible positions in universities and re-
search centers do not contribute to the cap on H-1B
visas. It is unclear to the court why past data on H-1B
visas 1s relevant to establish harm from the H-4 Rule,
but even if in some years the H-1B program was un-
dersubscribed, meaning more H-1B visas could have
been approved, and in future years more visas are is-
sued so the quota is reached, this is data concerning
existing statutory limitations, which are not impacted
by the H-4 Rule.4 While Plaintiff's members allege
past injury from being replaced by H-1B visa holders
at their previous employment, the source of that in-
jury is unrelated to the H-4 Rule. And, if in future
years the H- 1B program is again oversubscribed,
Plaintiff offers no evidence that this will be due to the
H-4 Rule, nor why the court should consider this an
injury at all given that Congress sets the quotas for
the visa program, not DHS. Because Plaintiff offers no
evidence that its members face an imminent or actual
increase in competition from H-1B visa holders as a
result of the H-4 Rule, this alleged injury is also insuf-
ficient to establish standing.

4 See 8 U.S.C. § 1184(g)(1)(A)(vii) (capping the number of H-1B
visas granted each year at 65,000), (2)(5)(A)—(B) (stating that
H-1B workers employed at universities or research organizations
do not count towards the 65,000 cap), (g)(5)(C) (stating that re-
cipients of a master’s or higher degree from a U.S. university do
not count towards the 65,000 cap until the number of such indi-
viduals reach 20,000 a year).
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c. Conferral of a Benefit on H-1B Competitors
of Plaintiff’s Members

Plaintiff next argues that the H-4 Rule confers a ben-
efit on its members’ H-1B competitors, which courts
recognize as causing an injury-in-fact. See New World
Radio, Inc. v. FCC, 294 F.3d 164, 172 (D.C. Cir. 2002)
(finding injury when a rule “provides benefits to an ex-
1sting competitor”). The cases upon which Plaintiff re-
lies typically involved government action giving com-
mercial benefits to market competitors. See Nat’l En-
vtl. Dev., 752 F.3d at 1005 (agency action imposing ad-
ditional costs and processing time for entities in cer-
tain regions); Sea-land Serv., Inc. v. Dole, 723 F.2d
975, 977 (D.C. Cir. 1983) (agency’s grant of subsidy to
shipping competitor). Plaintiff alleges that the benefit
here is articulated in DHS’s statement of purpose in
the Federal Register: “DHS expects this change to re-
duce the economic burdens and personal stresses that
H-1B nonimmigrants and their families may experi-
ence.” 80 Fed. Reg. 10,285. Plaintiff offers no support
for its position that the goal of relieving economic un-
certainty and personal anxiety in H-1B workers’ fam-
ilies amounts to an injury to Plaintiff's members.
Thus, the court rejects this theory of standing as well.

d. Loss of Statutory Protections

Finally, Plaintiff points to the loss of statutory labor
protections as a fourth injury for Article III standing,
citing Brotherhood of Locomotive Engineers v. United
States, 101 F.3d 718, 724 (D.C. Cir. 1996) (“BLE”), Na-
tional Treasury Employees Union v. Chertoff, 452 F.3d
839, 852-55 (D.C. Cir. 2006), International Union of
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Bricklayers and Allied Craftsmen v. Meese, 761 F.2d
798, 802—-05 (D.C. Cir. 1985), and Clinton v. City of
New York, 524 U.S. 417, 433 & n.22 (1998). However,
these cases are inapplicable here and do not support
finding a separate injury for standing. The first three
cases, in which union members were denied collective
bargaining rights or denied jobs by DHS (or its prede-
cessor INS), involved past instances of harm, not spec-
ulation of future harm. The plaintiffs in Clinton had
standing because they were challenging the cancella-
tion of a limited tax subsidy enacted for their specific
benefit. None of these cases help Plaintiff establish
that enabling H-4 visa holders to seek jobs in the U.S.
labor market is a “cancellation” or deprivation of any
specific rights in the statute so as to create an injury-
in-fact for standing. Instead, as explained further be-
low, whether Plaintiff’s claims fall within the “zone of
interests” of the statute is a separate inquiry from
standing altogether.

In sum, the H-4 Rule enables a subset of H-4 visa
holders to apply for EADs, which permit them to apply
for and secure paid employment in any job in the U.S.
labor market. While Plaintiffs may be correct in spec-
ulating that H-4 visa holders will seek tech jobs in
competition with its members, there is simply no evi-
dence before the court to show that that will happen.
Therefore, because Plaintiff cannot establish that its
members face an imminent or actual injury, the court
need not engage in further analysis regarding causa-
tion, redressability, or ripeness, and the court con-
cludes that Plaintiff lacks standing to proceed with
this case.
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C. Zone of Interests

Having determined that Plaintiff cannot establish an
injury-in-fact, the court will briefly turn to whether
Plaintiff’s claim would fall within the statute’s zone of
interests, an additional requirement for establishing
an APA cause of action. Match-E-Be-Nash-She-Wish
Band of Pottawatomi Indians v. Patchak, 132 S.Ct.
2199, 2210 (2012). The zone of interests analysis re-
quires courts to “determine, using traditional tools of
statutory interpretation, whether a legislatively con-
ferred cause of action encompasses a particular plain-
tiff’s claim.” Lexmark Int’l, Inc. v. Static Control Com-
ponents, Inc., 134 S. Ct. 1377, 1387 (2014); see also
Ass’n of Battery Recyclers, Inc. v. EPA, 716 F.3d 667,
675-676 (D.C. Cir. 2013) (Silberman, J., concurring)
(stating that the zone of interests analysis asks
whether “this particular class of persons ha[s] a right
to sue under the substantive statute”) (quoted in
Lexmark). This analysis is “not . . . especially demand-
ing,” and “the benefit of any doubt goes to the plaintiff.
... The test forecloses suit only when a plaintiff’s in-
terests are so marginally related to or inconsistent
with the purposes implicit in the statute that it cannot
reasonably be assumed that Congress intended to per-
mit the suit.” Patchak, 132 S. Ct. at 2210 (internal
quotation marks omitted).

The D.C. Circuit has explained that, “[ijln determin-
ing whether a petitioner falls within the ‘zone of inter-
ests’ to be protected by a statute, ‘we do not look at the
specific provision said to have been violated in com-
plete isolation,” but rather in combination with other
provisions to which it bears an ‘integral relationship.”
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Nat’l Petrochemical & Refiners Ass’n v. EPA, 287 F.3d
1130, 1147 (D.C. Cir. 2002) (per curiam) (quoting
Fed'’n for Am. Immigration Reform, Inc. v. Reno, 93
F.3d 897, 903 (D.C. Cir. 1996)); see also Washington
Alliance of Tech. Workers, 156 F. Supp. 3d at 135
(finding plaintiff’s claims within the zone of interests
subsection (H)(1)(b) because it includes “many provi-
sions designed to protect American labor,” and that
subsection (F)(1) was integrally related to (H)(1)(b) be-
cause both fall under the same section of the statute,
8 U.S.C. § 1101(a)(15)). Plaintiff primarily argues that
the H-4 Rule circumvents the labor protections Con-
gress required under 8 U.S.C. § 1101(a)(15)(H) and re-
lated statutes for other H- type visas. This section of
the statute requires compliance with annual caps on
the number of visas issued, 8 U.S.C. § 1184(g), and re-
quires the employer to certify with the Department of
Labor that it will pay the H-1B worker the same wages
paid to other employees in that position, 8 U.S.C.
§ 1184(n), in order to prevent employers from using
H-1B workers as a cheaper alternative to American
workers. Defendant argues that 8 U.S.C. §§ 1184(g)
and (n) do not apply to non-immigrants and their H-4
visa holding spouses, and thus cannot encompass
Plaintiff’s claim in their zone of interests.

Given that these provisions are part of the larger
framework offering protections for American labor,
and the H-4 and H-1B visas are established in the
same subsection of 8 U.S.C. § 1101(a)(15), the court
would have little difficulty concluding that 8 U.S.C.
§§ 1101(a)(15)(H)(1)(b) and 1101(a)(15)(H) are suffi-
ciently “integrally related.” Therefore, the court would
conclude that Plaintiff’'s interests in challenging the



49a (C)

H-4 Rule are within the zone of interests of the protec-
tions offered by the statutory provision authorizing
H-1B visas. However, this determination does not pro-
vide an independent basis for Plaintiff’s claim to sur-
vive. Having failed to demonstrate an injury-in-fact to
establish Article III standing, Plaintiff’s claim, though
within the zone of interests of the statute, cannot pro-
ceed.

D. Statutory Authority

Despite having found that Plaintiff lacks standing, the
court will also nevertheless briefly discuss the merits
of Plaintiffs APA claim. For decades, Congress has
delegated substantial authority to DHS and its prede-
cessor agency to issue employment-related immigra-
tion regulations, as part of the broader scope of its
power to enforce the INA and issue rules governing
nonimmigrants.? The H-4 Rule was promulgated un-
der this delegated authority, and DHS engaged in the
required notice-and-comment rulemaking procedures.

5 See 8 U.S.C. § 1103(a)(1) (“The Secretary of Homeland Secu-
rity shall be charged with the administration and enforcement of
[the INA] and all other laws relating to the immigration and nat-
uralization of aliens . .. .”); id. § 1184(a)(1) (“The admission to the
United States of any alien as a nonimmigrant shall be for such
time and under such conditions as the Attorney General may by
regulations prescribe . . .."); id. § 1324a(h)(3) (“[T]he term ‘unau-
thorized alien’ means, with respect to the employment of an alien
at a particular time, that the alien is not at that time either (A)
an alien lawfully admitted for permanent residence, or (B) au-
thorized to be so employed by this chapter or by the Attorney
General.”).
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See 79 Fed. Reg. 26,886 (May 12, 2014) (proposed
rule); 80 Fed. Reg. 10,284 (Feb. 25, 2015) (final rule).
Plaintiff articulates an interpretation of these au-
thorizing statutes that would render DHS unable to
promulgate the H-4 Rule. However, DHS is entitled to
discretion in its interpretation of its statutory author-
ity to implement the INA. Under step one of the anal-
ysis laid out in Chevron, U.S.A., Inc. v. NRDC, Inc.,
467 U.S. 837, 844 (1984), the court determines that
Congress has already spoken to the issue of whether
DHS can issue employment authorization regulations,
see 8 U.S.C. §§ 1103(a)(1), 1324a(h)(3), though not pre-
cisely to the question of whether it may do so for H-4
visa holders. When Congress is not entirely clear, the
court proceeds to Chevron step two, which asks
whether DHS acted under a “reasonable interpreta-
tion” of the statutes. Chevron, 467 U.S. at 844. This
court must uphold the H-4 Rule unless it is “arbitrary,
capricious, or manifestly contrary to the statute.” Id.;
see also Allied Local & Reg’l Mfrs. Caucus v. EPA, 215
F.3d 61, 71 (D.C. Cir. 2000) (“Under Chevron, we are
bound to uphold agency interpretations as long as they
are reasonable—Tregardless whether there may be
other reasonable, or even more reasonable, views.”)
(quoting Serono Lab., Inc. v. Shalala, 158 F.3d 1313,
1321 (D.C. Cir. 1998)). Defendant argues that Con-
gress’s acquiescence in its employment authorization
rulemaking, stretching back as far as the 1952 pas-
sage of INA § 1103 (delegating enforcement of the INA
to the Attorney General), indicates its interpretation
of its authority is reasonable. This long-standing in-
terpretation has never been altered by Congress. In-
deed, the U.S. Attorney General adopted a final rule
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in June 1981 which recognized its broad authority to
issue employment authorization to foreign workers,
see 46 Fed. Reg. 25,079 (June 4, 1981), and shortly
thereafter Congress passed the Immigration Reform
and Control Act of 1986, amending the INA and in-
cluding the new § 1324a(h)(3), which affirmed the At-
torney General’s authority by specifically mentioning
foreign workers “authorized to be so employed by this
chapter or by the Attorney General.” 8 U.S.C.
§ 1324a(h)(3) (emphasis added).

Moreover, the H-4 Rule is not arbitrary, capricious,
or manifestly contrary to the INA. The court’s role
here is simply to find “a rational connection between
the facts found and the choice made” by DHS. State
Farm, 463 U.S. at 43. Plaintiff argues that DHS re-
versed long- standing policy without adequate expla-
nation and improperly concluded that 179,600 addi-
tional foreign workers will have a minimal impact on
U.S. workers. However, the record indicates that DHS
clearly justified its change in policy, see 80 Fed. Reg.
10,284 (describing the purpose of the regulatory ac-
tion), and carefully considered the impact the rule will
have on U.S. labor markets, see id. at 10,295-96,
10,301. Plaintiff additionally refers to numerous pro-
visions of the INA that are allegedly violated by the
H-4 Rule, without explaining why the rule violates
these statutes. None of those provisions offer support
for Plaintiff’s argument that the INA bars DHS from
authorizing this subset of H-4 visa holders to seek em-
ployment while transitioning to LPT status.

Given Plaintiff’'s lack of standing in this case, the
court makes no final determination on the merits of
Plaintiff’s APA claim. However, in light of the broad
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delegation of authority Congress conferred to DHS to
set rules regarding employment authorization in
§§ 1103(a) and 1324(h)(3), and its thorough considera-
tion of the relevant factors in its decision-making, the
court would likely conclude that DHS’s interpretation
of its authority under the INA is not unreasonable,
and the H-4 Rule is a valid exercise of this rulemaking
authority.

IV. CONCLUSION

For the foregoing reasons, the court grants Defend-
ant’s Cross-Motion for Summary Judgment and de-
nies Plaintiff’s Motion for Summary Judgment.

Date: September 27, 2016
TANYA S. CHUTKAN United States District Judge

ORDER

Upon consideration of the parties’ filings, and for the
reasons stated in the accompanying Memorandum
Opinion, Plaintiff’s motion for summary judgment is
DENIED and Defendant’s motion for summary judg-
ment 18 GRANTED. Defendant’s motion to strike is
also GRANTED IN PART and DENIED IN PART. Ac-
cordingly, it is ORDERED that this case is DIS-
MISSED with prejudice.

Date: September 27, 2016
TANYA S. CHUTKAN United States District Judge
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APPENDIX D

No. 15-CV-0615

United States District Court
for the District of Columbia

Save Jobs USA v. U.S. Dep’t of Homeland Sec.,
105 F. Supp. 3d 108 (D.D.C. 2015)

[Filed: May 24, 2015]

Memorandum Opinion

Plaintiff Save Jobs USA (“Save Jobs”) brings this ac-
tion against the U.S. Department of Homeland Secu-
rity (“DHS”) for violations of the Administrative Pro-
cedures Act (“APA”). Save Jobs alleges that DHS vio-
lated the APA when it issued a final rule that will al-
low certain H-4 visa holders to apply for employment
authorization. See Employment Authorization for
Certain H-4 Dependent Spouses, 80 Fed. Reg. 10,284
(Feb. 25, 2015) (to be codified at 8 C.F.R. pts. 214.2,
274a) (the “Rule”). Before the court is Save Jobs’ mo-
tion for a preliminary injunction. Because Save Jobs
has failed to show it will suffer irreparable harm ab-
sent preliminary relief, the motion is denied.

I. BACKGROUND

Save Jobs i1s an organization whose members are for-
mer technology workers at Southern California Edison

(“SCE”). (Mot. 1). Save Jobs members all allegedly lost
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their jobs and were replaced by foreign workers au-
thorized to work in the U.S. under the H-1B guest
worker program. This case arises from Save Jobs’ al-
legation that its members will face even more compe-
tition from foreign workers as a result of the Rule,
which authorizes a subset of H-4 visa holders to apply
for employment authorization—those H-4 visa holders
whose spouses have H- 1B visas and are currently on
the path toward legal permanent resident status.

In support of its motion for a preliminary injunction,
Save Jobs submitted the affidavits of members D. Ste-
phen Bradley, Brian Buchanan, and Julie Gutierrez.
Each of these individuals is a former employee at SCE
who worked in the information technology (“I'T”) field.
Between April and July 2014, they were all fired and
replaced with H-1B visa holders employed by Tata
Consultancy Services, an Indian IT company. (Bradley
Aff. § 8, Buchanan Aff. 4 9, Gutierrez Aff. 9 9-10).
Bradley, Buchanan and Gutierrez all allege that as a
condition of receiving severance, they were forced to
train their replacements.

The U.S. immigration system is complex, and the
court will provide only a brief synopsis of the applica-
ble statutes here. Citizens from other countries are ad-
mitted into the U.S. as either immigrants, non-immi-
grants, or refugees. Immigrants are those foreign citi-
zens who are in the U.S. on a permanent basis,
whereas non-immigrants are in the U.S. temporar-
ily—for tourism, work, etc. U.S.C. Title 8, Section
1101(a)(15) authorizes DHS to admit non-immigrants
for various purposes. Non-immigrant visas are com-
monly known by the letter and number of their sub-
section within Section 1101(a)(15). For example, the
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A-1 visa for diplomats is authorized by 8 U.S.C.
§ 1101(a)(15)(A)(1). Subsection H authorizes various
H visas for certain categories of foreign workers. 8
U.S.C. § 1101(a)(15)(H). Subsection H-1B allows U.S.
employers to hire temporary foreign workers to per-
form services in a specialty occupation; these visas are
particularly common in the technology field. H-1B sta-
tus 1s valid for an initial period of up to three years,
but may be extended for up to an additional three
years, for a maximum of six years.

H-1B visa holders seeking legal permanent resident
status through employment-based (“EB”) immigration
may seek such status under five EB preference cate-
gories. Generally, the second (EB-2) and third (EB-3)
preference categories require employers to obtain a la-
bor certification which states that there are no U.S.
workers who are able, willing, qualified, and available
for the job, and that the employment of the visa holder
will not adversely affect the wages and working condi-
tions of workers in the U.S. 8 U.S.C. § 1182(a)(5)(A).

There are quotas for the total number of EB-2 and
EB-3 immigrant visas, and according to DHS, they
have been oversubscribed for a number of years, caus-
ing long delays before applicants in those categories
(including H-1B visa holders) are able to obtain legal
permanent resident status. According to DHS, U.S.
businesses employing H-1B visa holders suffer disrup-
tions when such workers are required to leave the U.S.
at the termination of their H-1B status as a result of
these delays. Congress attempted to alleviate this bur-
den when it passed the American Competitiveness in
the Twenty-first Century Act of 2000, as amended
(commonly referred to as the “AC21”). That statute



56a (D)

allowed for the extension of H-1B status past the sixth
year for workers who are the beneficiaries of certain
pending or approved EB immigrant visa petitions or
labor certification applications.

Importantly for this case, subsection H also author-
izes what are known as H-4 visas.! H-4 visas allow
“the alien spouse and minor children of any such alien
specified in this paragraph if accompanying him or fol-
lowing to join him” to reside in the U.S. 8 U.S.C.
§ 1101(a)(15)(H). For example, the spouse of an H-1B
visa holder may receive an H-4 visa that allows him or
her to live—but not work—in the U.S.

The Rule—which goes into effect on May 26, 2015—
would amend DHS regulations to allow certain H-4
visa holders to apply for employment authorization.
The Rule applies only to spouses of H-1B visa holders
who have shown an intent to stay in the U.S. by begin-
ning the process of becoming a legal permanent resi-
dent. Specifically, the Rule would allow H-4 visa hold-
ers to work if their spouse holds an H-1B visa and 1s
either the principal beneficiary of an approved Immi-
grant Petition for Alien Worker (I-140) or has been
granted H-1B status pursuant to sections 106(a) or (b)
of the AC21. The Rule states that its primary purpose
1s to increase “incentives of certain H-1B nonimmi-
grants who have begun the process of becoming [legal
permanent residents] to remain in the United States
and contribute to the U.S. economy as they complete
this process. Providing the opportunity for certain H-4

1 These visas arise out of an unnumbered clause at the end of
subsection H; because the clause follows subsection H- 3, it has
become known as H-4.
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dependent spouses to obtain employment authoriza-
tion during this process will further incentivize H-1B
nonimmigrants to not abandon their intention to re-
main in the United States while pursuing [legal per-
manent resident status].” 80 Fed. Reg. 10,284, 10,309.

Save Jobs argues that the Rule must be invalidated
because DHS lacks the statutory authority to allow
H-4 visa holders to work, and because the Rule 1s ar-
bitrary and capricious in light of the Congressional
policy of restricting H-4 visas to residency only. Save
Jobs seeks a preliminary injunction to stop the Rule
from taking effect and to preserve the status quo until
the merits of its challenge can be heard.

II. LEGAL STANDARD

In order to prevail on a motion for a preliminary in-
junction, the movant must show “that he is likely to
succeed on the merits, that he is likely to suffer irrep-
arable harm in the absence of preliminary relief, that
the balance of equities tips in his favor, and that an
injunction is in the public interest.” Winter v. Natural
Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). A prelim-
inary injunction is an “extraordinary and drastic rem-
edy” that is “never awarded as of right.” Munaf v.
Geren, 553 U.S. 674, 689-90 (2008) (citations omitted).
The moving party must demonstrate a likelihood of
success on the merits, id., and some injury, as “[t]he
basis of injunctive relief in the federal courts has al-
ways been irreparable harm.” Sampson v. Murray,
415 U.S. 61, 88 (1974) (quoting Beacon Theatres, Inc.
v. Westover, 359 U.S. 500, 506-07 (1959)).
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In the past, courts in this Circuit used a “sliding
scale” approach in analyzing the four preliminary in-
junction factors, meaning a particularly strong show-
ing in one factor could outweigh weakness in another.
It 1s not clear whether this approach survives after
Winter, which suggested that a likelihood of success
on the merits must always be shown. See United
States Ass’n of Reptile Keepers, Inc. v. Jewell, No. 13-
2007, 2015 WL 2207603, at *3 (D.D.C. May 12, 2015);
Arpaio v. Obama, 27 F. Supp. 3d 185, 196-98 (D.D.C.
2014). Under either approach, however, the movant
must always show irreparable harm or injury, and if a
party makes no showing of irreparable injury, the
court may deny the motion for injunctive relief with-
out considering the other factors. CityFed Fin. Corp. v.
Office of Thrift Supervision, 58 ¥.3d 738, 747 (D.C. Cir.
1995).

ITII. ANALYSIS

a. Irreparable Harm

The standard for irreparable harm is particularly high
in the D.C. Circuit. “[P]Jroving irreparable injury is a
considerable burden, requiring proof that the mo-
vant’s injury is certain, great and actual—not theoret-
ical—and imminent, creating a clear and present need
for extraordinary equitable relief to prevent harm.”
Power Mobility Coal. v. Leavitt, 404 F. Supp. 2d 190,
204 (D.D.C. 2005) (quoting Wis. Gas Co. v. FERC,
758 F.2d 669, 674 (D.C. Cir. 1985)) (internal quotation
marks omitted) (emphasis in original). In addition,
“the certain and immediate harm that a movant
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alleges must also be truly irreparable in the sense that
it is ‘beyond remediation.” Elec. Privacy Info. Ctr. v.
DOJ, 15 F. Supp. 3d 32, 44 (D.D.C. 2014) (citation
omitted). The movant must provide some evidence of
irreparable harm: “the movant [must] substantiate
the claim that irreparable injury is likely to occur” and
“provide proof that the harm has occurred in the past
and is likely to occur again, or proof indicating that the
harm is certain to occur in the near future.” Wis. Gas
Co., 758 F.2d at 674 (internal quotation marks and ci-
tation omitted). This is because “[i]ssuing a prelimi-
nary injunction based only on a possibility of irrepara-
ble harm is inconsistent with our characterization of
injunctive relief as an extraordinary remedy that may
only be awarded upon a clear showing that the plain-
tiff 1s entitled to such relief.” Winter, 555 U.S. at 22.

As these authorities make clear, to meet the stand-
ard for irreparable harm the movant must present suf-
ficient evidence that the purported injury is certain,
great, actual, imminent, and beyond remediation.
Save Jobs has failed to do so here.

i. Certain and Actual Harm

Save Jobs has not shown that its purported injuries
are certain enough to justify emergency relief. The
Rule would allow certain H-4 visa recipients to apply
for employment authorization. Once they receive au-
thorization, these H-4 visa holders would not be re-
stricted to applying for jobs in certain fields, but could
work in any field for any employer. There is no indica-
tion, and Save Jobs has not provided any evidence,
that it is certain that H-4 visa holders will apply for IT
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jobs and compete with Save Jobs members. Save Jobs
1s correct that this could happen, and eventually it
may in fact happen. But at this stage, it is entirely
speculative whether any H-4 visa holders will ever ap-
ply for IT jobs at SCE, IT jobs in California (where the
members of Save Jobs reside), or IT jobs at all. On the
record before the court, it is just as likely that H-4 visa
holders will apply for jobs in retail, in finance, or not
apply for jobs at all—there is simply no evidence to es-
tablish irreparable harm with any certainty.? The
Save Jobs members’ allegations that “[i]f DHS starts
allowing H-4 aliens to work in the computer job mar-
ket, these persons will become additional competitors
for me when seeking employment,” see, e.g., Bradley
Aff. 9 15, are not enough without any corroborating
evidence, since “[b]are allegations of what is likely to
occur are of no value.” Wis. Gas Co., 758 F.2d at 674.
Save Jobs has shown the possibility that H-4 workers
may compete with its members, but that speculative
injury, however possible, is not actual and certain.
Winter, 555 U.S. at 22; see also Air Transp. Ass’n of
Am., Inc. v. Exp.-Imp. Bank of the U.S., 840
F. Supp. 2d 327, 337 (D.D.C. 2012) (in case involving
Export-Import Bank action allegedly favoring foreign
airline over U.S. airlines, no irreparable harm where

2 Save Jobs cites advertisements from IT training and place-
ment firms seeking H-4 visa holders as evidence that H-4 visa
holders will likely apply for IT jobs. (P1. Mot. App’x). As DHS cor-
rectly points out, most of these advertisements are for IT train-
ing, not jobs. In addition, that these organizations (whose au-
thenticity is less than clear) offer their services to future H-4
workers says little regarding whether those workers will actually
apply for or receive IT jobs.
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“Air India has not announced the routes on which it
will use its new planes, including whether it will in-
crease capacity on routes for which Delta or other par-
ticipating ATA members offer competing service. In-
deed, there is no showing even of how long it will take
Air India to deploy these planes from the date of deliv-
ery . .. Plaintiffs’ own charts show direct competition
will not necessarily occur.”) (citations omitted).

Save Jobs has also not shown with sufficient cer-
tainty that the Rule will result in injury from in-
creased competition with H-1B visa holders. The affi-
davits Save Jobs provided do not even suggest this al-
leged injury; Save Jobs relies instead on the Rule it-
self, which states that its primary purpose is to incen-
tivize H-1B visa holders to stay in the U.S. by allowing
their spouses to work. At this point, Save Jobs has pro-
vided no evidence that any H-1B visa holder has or
will stay in the U.S. as a result of the Rule. There is
also no evidence that the Rule will lead to an increase
in the number of H-1B visa holders seeking perma-
nent residence and competing with Save Jobs’ mem-
bers. This 1s no surprise, as it appears that for at least
the last several years the number of H-1B visa holders
has been at capacity, so the Rule would have no impact
on the number of qualifying H-1B visa holders present
in the U.S.

ii. Severity of Harm

In its motion, Save Jobs argues that it will suffer ir-
reparable harm because the APA does not provide
monetary relief, meaning any injury it suffers is nec-
essarily unrecoverable. (Pl. Mot. 12). At oral
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argument, Save Jobs further explained that its imme-
diate injury absent preliminary relief would be the pe-
riod of competition its members would face while wait-
ing for the court (should it rule in favor of Save Jobs
on the merits) to invalidate the Rule. Save Jobs argues
that its members should never have to compete with
H-4 visa holders, and therefore any time period in
which they do constitutes irreparable harm because
its members could not recover losses suffered during
that time, including loss of job opportunities and loss
or diminution in pay.

These highly speculative losses are not great enough
to warrant the extraordinary remedy of a preliminary
injunction. Save Jobs argues that its members may be
deprived of job opportunities or lost wages, which are
economic losses. See Air Transp. Ass’n of Am., Inc., 840
F. Supp. 2d at 335; Sataki v. Broad. Bd. of Governors,
733 F. Supp. 2d 22, 46 (D.D.C. 2010); Fraternal Order
of Police Library of Cong. Labor Comm. v. Library of
Cong., 639 F. Supp. 2d 20, 24 (D.D.C. 2009). Normally
“economic loss does not, in and of itself, constitute ir-
reparable harm.” Wis. Gas Co., 7568 F.2d at 674. How-
ever, “courts have recognized that economic loss may
constitute ‘irreparable harm’ where a plaintiff’s al-
leged damages are unrecoverable.” Clarke v. Office of
Fed. Hous. Enter. Oversight, 355 F. Supp. 2d 56, 65-66
(D.D.C. 2004) (citations omitted). This issue often
arises in suits against government defendants, where
sovereign immunity or other laws or doctrines may
preclude monetary relief. “While it is true that if a mo-
vant seeking a preliminary injunction will be unable
to sue to recover any monetary damages against a gov-
ernment agency in the future because of, among other
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things, sovereign immunity, financial loss can consti-
tute irreparable injury, the fact that economic losses
may be unrecoverable does not absolve the movant
from its considerable burden of proving that those
losses are certain, great and actual. . . . In other words,
the mere fact that economic losses may be unrecover-
able does not, in and of itself, compel a finding of ir-
reparable harm.” Nat’l Min. Ass’n v. Jackson, 768
F. Supp. 2d 34, 52-53 (D.D.C. 2011) (internal quota-
tion marks and citations omitted) (emphasis in origi-
nal).

This issue arose in Air Transp. Ass’n of Am., Inc. v.
Exp.-Imp. Bank of the U.S., 840 F. Supp. 2d 327
(D.D.C. 2012). In that case, plaintiffs argued that the
loss of business opportunities—similar to Save Jobs’
alleged injuries here—was unrecoverable against the
Export-Import Bank, and that “any damages in a suit
against a defendant with sovereign immunity are ir-
reparable per se.” Id. at 335 (emphasis in original). As
the court explained, “not only is such a rule not the
law of this Circuit, but it would also effectively elimi-
nate the irreparable harm requirement. Any movant
that could show any damages against an agency with
sovereign immunity—even as little as $1—would sat-
1sfy the standard. The wiser formula requires that the
economic harm be significant, even where it is irre-
trievable because a defendant has sovereign immun-
ity.” Id. at 335-36 (citing cases where unrecoverable
economic loss alone was not enough to show irrepara-
ble harm). “Where a movant makes ‘a strong showing
that the economic loss would significantly damage its
business above and beyond a simple diminution in
profits,” or demonstrates that the loss would ‘cause
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extreme hardship to the business, or even threaten de-
struction of the business,” irreparable harm may be es-
tablished. For economic harm to constitute irreparable
injury, however, Plaintiffs must ‘adequately describe
and quantify the level of harm its members face.” Id.
at 336 (citations omitted). See also ViroPharma, Inc.
v. Hamburg, 898 F. Supp. 2d 1, 26 (D.D.C. 2012)
(““[t]he mere existence of competition is not irrepara-
ble harm, in the absence of substantiation of severe
economic impact.”) (quoting Wash. Metro. Area Tran.
Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843 n.3
(D.C. Cir. 1977)).

This court concurs with the reasoning in Air
Transport Association and the other decisions in this
District that unrecoverable economic losses do not au-
tomatically constitute irreparable harm, but instead
must be sufficiently severe to warrant emergency re-
Lief. Like the plaintiffs in Air Transport Association,
the plaintiff here has failed to make such a showing.
Save Jobs has made no effort to quantify or even spec-
ulate as to the extent of its damages. Save Jobs does
not explain how many IT jobs may be taken by H-4
visa holders, how many of those jobs its members may
have sought themselves, what pay or benefits its mem-
bers risk losing while the case is pending, or what
other harm its members may face. The court is left to
speculate as to the magnitude of the injury, and spec-
ulation is not enough to turn economic loss into irrep-
arable harm.
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iii. Imminent Harm

Save Jobs has also not shown that harm is imminent.
When the Rule takes effect on May 26, 2015, H-4 visa
holders will begin applying for employment authoriza-
tion. These applications may take months to process,
and may be followed by months of job hunting until an
H-4 visa holder actually finds employment. There is
no clear indication when additional competition may
occur. Save Jobs has also not shown that the Rule will
have any imminent impact on H-1B visa holders. Be-
cause the Rule only applies to spouses of H-1B visa
holders that have already begun seeking legal perma-
nent resident status, these H-1B holders have likely
already been in the U.S. for some time. There is no ev-
idence that the Rule will imminently add to or impact
the overall pool of H-1B visa holders, meaning Save
Jobs has not presented sufficient proof that the harm
“Is certain to occur in the near future.” Wis. Gas Co.,
758 F.2d at 674.

iv. Harm Beyond Remediation

Lastly, Save Job has not shown that the harm is “be-
yond remediation.” Chaplaincy of Full Gospel
Churches v. England, 454 F.3d 290, 297 (D.C. Cir.
2006). Should the court eventually rule in Save Jobs’
favor and invalidate the Rule, H-4 visa holders would
no longer be permitted to work in the U.S., thereby
eliminating the competition Save Jobs complains of.
This 1s exactly the position Save Jobs’ members would
be in with or without preliminary relief. While the
court may or may not be able to afford relief for any
possible damages which occur in the interim, as
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discussed above, this is not dispositive with respect to
whether Save Jobs is entitled to a preliminary injunc-
tion.3

b. Other Factors

The court need not address the other preliminary in-
junction factors in light of the movant’s failure to show
irreparable harm. See CityFed Financial Corp.,
58 F.3d at 747. Nevertheless, the court finds it worth-
while to briefly address the three remaining factors as
they reinforce its finding that a preliminary injunction
1s unwarranted. Given the uncertainty of the “sliding
scale” approach in this Circuit after Winter, the court
will not opine on whether Save Jobs has shown a like-
lihood of success on the merits, except to say that it
would not have tipped the balance either way on the
sliding scale. DHS offers numerous arguments why
Save Jobs would not succeed on the merits, most nota-
bly on standing grounds, and Save Jobs has responded

3 Save Jobs contends that it would be easier to preserve the
status quo than to unwind the Rule once it goes into effect.
Whether or not this is correct has little impact on whether Save
Jobs has shown irreparable harm. See Nat’l Min. Ass’n, 768
F. Supp. 2d at 55 (“While the plaintiff’s assertion that a prelimi-
nary injunction ‘in this case will do nothing more than restore the
regulatory environment that existed prior to the unlawful appli-
cation of the [disputed regulation] may be true, the fact remains
that the plaintiff has made an inadequate showing of irreparable
harm. The issuance of a preliminary injunction to ‘restore’ the
previously existing regulatory environment would not be in line
with the purposes of injunctive relief, as the ultimate inquiry
would still remain ‘whether there is a real and immediate threat
of repeated injury.”) (citations omitted).
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with non-frivolous arguments why its claims might
prevail. At this early stage, the court is not convinced
either party’s arguments significantly outweigh the
other such that it would have made a critical differ-
ence in the preliminary injunction analysis. As to the
balance of equities, both sides present compelling ar-
guments. Save Jobs has an obvious interest in protect-
ing its members from additional competition in an al-
ready crowded job market, particularly given the cir-
cumstances of their terminations from SCE. However,
DHS has a strong interest in moving ahead with a pro-
gram years in the making, and the court is cognizant
of the difficulties DHS would face if the program were
delayed at this late date. Lastly, the public interest
factor does not favor either party. Whether American
workers and the U.S. economy are better served with
more or fewer foreign workers is a policy question the
court need not answer. In sum, not only has Save Jobs
not shown irreparable harm, but none of the remain-
ing factors swing particularly in its favor.

IV. CONCLUSION

For the foregoing reasons, Save Jobs’ Motion for a Pre-
Iiminary Injunction is denied.4 An appropriate Order
accompanies this Memorandum Opinion.

4'The court notes that the foregoing analysis is not necessarily
dispositive with respect to issues that may arise later in the
case—particularly the certainty or imminence of Save Jobs’ in-
jury-in-fact. See Belbacha v. Bush, 520 F.3d 452, 458 (D.C. Cir.
2008).
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Date: May 24, 2015
TANYA S. CHUTKAN United States District Judge



69a

APPENDIX E
8 U.S.C. § 1101(a). Definitions.

* % %

(15) The term “immigrant” means every alien except
an alien who is within one of the following classes of
nonimmigrant aliens—

* % %

(H) an alien (1) (b) subject to section 1182()(2) of this
title, who is coming temporarily to the United States
to perform services (other than services described in
subclause (a) during the period in which such sub-
clause applies and other than services described in
subclause (i1)(a) or in subparagraph (O) or (P)) in a
specialty occupation described in section 1184(1)(1)
of this title or as a fashion model, who meets the re-
quirements for the occupation specified in section
1184(1)(2) of this title or, in the case of a fashion
model, is of distinguished merit and ability, and
with respect to whom the Secretary of Labor deter-
mines and certifies to the Attorney General that the
intending employer has filed with the Secretary an
application under section 1182(n)(1) of this title, or
(b1) who is entitled to enter the United States under
and in pursuance of the provisions of an agreement
listed in section 1184(g)(8)(A) of this title, who is en-
gaged 1n a specialty occupation described in section
1184(1)(3) of this title, and with respect to whom the
Secretary of Labor determines and certifies to the
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Secretary of Homeland Security and the Secretary
of State that the intending employer has filed with
the Secretary of Labor an attestation under section
1182(t)(1) of this title, or (¢) who is coming tempo-
rarily to the United States to perform services as a
registered nurse, who meets the qualifications de-
scribed in section 1182(m)(1) of this title, and with
respect to whom the Secretary of Labor determines
and certifies to the Attorney General that an unex-
pired attestation is on file and in effect under section
1182(m)(2) of this title for the facility (as defined in
section 1182(m)(6) of this title) for which the alien
will perform the services; or (i1)(a) having a resi-
dence in a foreign country which he has no intention
of abandoning who is coming temporarily to the
United States to perform agricultural labor or ser-
vices, as defined by the Secretary of Labor in regu-
lations and including agricultural labor defined in
section 3121(g) of title 26, agriculture as defined in
section 203(f) of title 29, and the pressing of apples
for cider on a farm, of a temporary or seasonal na-
ture, or (b) having a residence in a foreign country
which he has no intention of abandoning who is com-
ing temporarily to the United States to perform
other temporary service or labor if unemployed per-
sons capable of performing such service or labor can-
not be found in this country, but this clause shall not
apply to graduates of medical schools coming to the
United States to perform services as members of the
medical profession; or (ii1) having a residence in a
foreign country which he has no intention of aban-
doning who is coming temporarily to the United
States as a trainee, other than to receive graduate
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medical education or training, in a training program
that is not designed primarily to provide productive
employment; and the alien spouse and minor chil-
dren of any such alien specified in this paragraph if
accompanying him or following to join him; (Empha-
sis added)

8 U.S.C. § 1184 - Admission of nonimmigrants

(a) Regulations

(1) The admission to the United States of any alien
as a nonimmigrant shall be for such time and under
such conditions as the Attorney General may by reg-
ulations prescribe, including when he deems neces-
sary the giving of a bond with sufficient surety in
such sum and containing such conditions as the At-
torney General shall prescribe, to insure that at the
expiration of such time or upon failure to maintain
the status under which he was admitted, or to main-
tain any status subsequently acquired under section
1258 of this title, such alien will depart from the
United States. No alien admitted to Guam or the
Commonwealth of the Northern Mariana Islands
without a visa pursuant to section 1182(1) of this ti-
tle may be authorized to enter or stay in the United
States other than in Guam or the Commonwealth of
the Northern Mariana Islands or to remain in Guam
or the Commonwealth of the Northern Mariana Is-
lands for a period exceeding 45 days from date of ad-
mission to Guam or the Commonwealth of the
Northern Mariana Islands. No alien admitted to the
United States without a visa pursuant to section
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1187 of this title may be authorized to remain in the
United States as a nonimmigrant visitor for a period
exceeding 90 days from the date of admission.

8 U.S.C. § 1324a. Unlawful employment of aliens

* % %

(h) Miscellaneous provisions

* % %

(3) Definition of unauthorized alien

As used 1n this section, the term “unauthorized alien”
means, with respect to the employment of an alien at
a particular time, that the alien is not at that time ei-
ther (A) an alien lawfully admitted for permanent res-
1idence, or (B) authorized to be so employed by this
chapter or by the Attorney General.
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APPENDIX F

Employment Authorization for Certain H-4
Dependent Spouses

80 Fed. Reg 10,283
Feb. 25, 2015

Agency:
U.S. Citizenship and Immigration Services, Depart-
ment of Homeland Security.

ACTION:

Final rule.

SUMMARY:

This final rule amends Department of Homeland Se-
curity (DHS or Departmen) regulations by extending
eligibility for employment authorization to certain H-4
dependent spouses of H-1B nonimmigrants who are
seeking employment-based lawful permanent resident
(“LPR”) status. Such H-1B nonimmigrants must be
the principal beneficiaries of an approved Immigrant
Petition for Alien Worker (Form 1-140), or have been
granted H-1B status in the United States under the
American Competitiveness in the Twenty-first Cen-
tury Act of 2000, as amended by the 21st Century De-
partment of Justice Appropriations Authorization Act.
DHS anticipates that this regulatory change will re-
duce personal and economic burdens faced by H-1B
nonimmigrants and eligible H-4 dependent spouses
during the transition from nonimmigrant to LPR sta-
tus. The final rule will also support the goals of
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attracting and retaining highly skilled foreign work-
ers and minimizing the disruption to U.S. businesses
resulting from H-1B nonimmigrants who choose not to
pursue LPR status in the United States. By providing
the possibility of employment authorization to certain
H-4 dependent spouses, the rule will ameliorate cer-
tain disincentives for talented H-1B nonimmigrants to
permanently remain in the United States and con-
tinue contributing to the U.S. economy as LPRs. This
is an important goal considering the contributions
such individuals make to entrepreneurship and re-
search and development, which are highly correlated
with overall economic growth and job creation. The
rule also will bring U.S. immigration policies concern-
ing this class of highly skilled workers more in line
with those of other countries that are also competing
to attract and retain similar highly skilled workers.

DATES:
This final rule is effective May 26, 2015.

FOR FURTHER INFORMATION CONTACT:
Jennifer Oppenheim, Adjudications Officer, Office of
Policy and Strategy, U.S. Citizenship and Immigra-
tion Services, Department of Homeland Security, 20
Massachusetts Avenue NW., Suite 1100, Washington,
DC 20529-2140; Telephone (202) 272-1470.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Executive Summary
A. Purpose of the Regulatory Action
B. Legal Authority
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C. Summary of the Major Provisions of the Reg-
ulatory Action
D. Summary of Costs and Benefits
E. Effective Date
II. Background
A. Current Framework
B. Proposed Rule
C. Final Rule
III. Public Comments on Proposed Rule
A. Summary of Public Comments
B. Classes Eligible for Employment Authoriza-
tion
1. Comments Supporting the Rule
2. Comments Requesting Expansion of
the Rule
3. Comments Opposing the Rule
4. Comments Requesting a More Restric-
tive Policy
C. Legal Authority To Extend Employment Au-
thorization to Certain H-4 Dependent Spouses
D. Comments on the Analysis of Executive Or-
ders 12866 and 13653
1. Comments Related to Labor Market
Impacts
2. Comments on the Volume Estimate
and Methodology
3. Comments on Specific Costs and Ben-
efits Discussed in the Analysis
E. Comments on the Application for Employ-
ment Authorization
1. Streamlined or Modernized Filing Pro-
cedures
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2. Employment Authorization Document
(Form I-766) Validity Period
3. EAD Renewals
4. Acceptable Evidentiary Documenta-
tion
5. Concurrent Filings
6. Premium Processing
7. Automatic Extensions of Work Author-
1zation
8. Filing Fees
9. Possible Restrictions on EADs Issued
to H-4 Dependent Spouses
10. Circular EADs
11. Form I-765 Worksheets
12. Other Related Issues
F. Fraud and Public Safety Concerns
1. Falsifying Credentials and Marriage
Fraud
2. Prohibition Related to Felony Charges
and Convictions
3. Unauthorized Employment
4. Employer Abuse of H-1B Nonimmi-
grants and H-4 Dependent Spouses
G. General Comments
H. Modifications to the H-1B Program and Im-
migrant Visa Processing
1. H-1B Visa Program
2. Immigrant Visa Processing and Ad-
justment of Status
I. H-1B Nonimmigrant's Maintenance of Status
J. Environmental Issues
K. Reporting
L. Implementation
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IV. Statutory and Regulatory Requirements
A. Unfunded Mandates Reform Act of 1995
B. Small Business Regulatory Enforcement
Fairness Act of 1996
C. Executive Orders 12866 and 13563
1. Summary
2. Purpose of the Rule
3. Volume Estimate
4. Costs
5. Benefits
6. Alternatives Considered
D. Regulatory Flexibility Act
E. Executive Order 13132
F. Executive Order 12988
G. Paperwork Reduction Act
V. Regulatory Amendments

I. Executive Summary

A. Purpose of the Regulatory Action

DHS does not currently extend eligibility for employ-
ment authorization to H-4 dependents (spouses and
unmarried children under 21 years of age) of H-1B
nonimmigrants. See 8 CFR 214.2(h)(9)(iv). The lack of
employment authorization for H-4 dependent spouses
often gives rise to personal and economic hardships for
the families of H-1B nonimmigrants. Such hardships
may increase the longer these families remain in the
United States. In many cases, H-1B nonimmigrants
and their families who wish to acquire LPR status in
the United States must wait many years for employ-
ment-based immigrant visas to become available.
These waiting periods increase the disincentives for
H-1B nonimmigrants to pursue LPR status and thus
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increase the difficulties that U.S. employers have in
retaining highly educated and highly skilled nonimmi-
grant workers. These difficulties can be particularly
acute in cases where an H-1B nonimmigrant's family
1s experiencing economic strain or other stresses re-
sulting from the H-4 dependent spouse's inability to
seek employment in the United States. Retaining
highly skilled workers who intend to acquire LPR sta-
tus 1s important to U.S. businesses and to the Nation
given the contributions of these individuals to U.S.
businesses and the U.S. economy. These individuals,
for example, contribute to advances in entrepreneur-
ship and research and development, which are highly
correlated with overall economic growth and job crea-
tion.

In this final rule, DHS is amending its regulations
to extend eligibility for employment authorization to
certain H-4 dependent spouses of H-1B nonimmi-
grants to support the retention of highly skilled work-
ers who are on the path to lawful permanent resi-
dence. DHS expects this change to reduce the eco-
nomic burdens and personal stresses that H-1B
nonimmigrants and their families may experience
during the transition from nonimmigrant to LPR sta-
tus while, at the same time, facilitating their integra-
tion into American society. As such, the change will
ameliorate certain disincentives that currently lead
H-1B nonimmigrants to abandon efforts to remain in
the United States while seeking LPR status, thereby
minimizing disruptions to U.S. businesses employing
such workers. The change will also support the U.S.
economy, as the contributions H-1B nonimmigrants
make to entrepreneurship and research and
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development are expected to assist overall economic
growth and job creation. The rule also will bring U.S.
immigration policies concerning this class of highly
skilled workers more in line with those of other coun-
tries that compete to attract similar highly skilled
workers.

B. Legal Authority

The authority of the Secretary of Homeland Security
(Secretary) for this regulatory amendment can be
found in section 102 of the Homeland Security Act of
2002, Public Law 107-296, 116 Stat. 2135, 6 U.S.C.
112, and section 103(a) of the Immigration and Na-
tionality Act (INA), 8 U.S.C. 1103(a), which authorize
the Secretary to administer and enforce the immigra-
tion and nationality laws. In addition, section
274A(h)(3)(B) of the INA, 8 U.S.C. 1324a(h)(3)(B), rec-
ognizes the Secretary's authority to extend employ-
ment to noncitizens in the United States.

C. Summary of the Major Provisions of This
Regulatory Action

On May 12, 2014, DHS published a notice of proposed
rulemaking, which proposed to amend DHS regula-
tions at 8 CFR 214.2(h)(9)(1v) and 274a.12(c) to extend
eligibility for employment authorization to H-4 de-
pendent spouses of H-1B nonimmigrants if the H-1B
nonimmigrants either: (1) Are the principal benefi-
ciaries of an approved Immigrant Petition for Alien
Worker (Form I-140); or (2) have been granted H-1B
status pursuant to sections 106(a) and (b) of the Amer-
ican Competitiveness in the Twenty-first Century Act
of 2000, Public Law 107-273, 116 Stat. 1758, as
amended by the 21st Century Department of Justice


https://www.govinfo.gov/link/plaw/107/public/296
https://www.govinfo.gov/link/uscode/6/112
https://www.govinfo.gov/link/uscode/6/112
https://www.govinfo.gov/link/uscode/8/1103
https://www.govinfo.gov/link/uscode/8/1324a
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Appropriations Act, Public Law 107-273, 116 Stat.
1758 (2002) (collectively referred to as “AC21”). See
Employment Authorization for Certain H-4 Depend-
ent Spouses, 79 FR 26886 (May 12, 2014). After care-
ful consideration of public comments, DHS is adopting
the proposed regulatory amendments with minor
wording changes to improve clarity and readability.[1]
Also, DHS is making additional revisions to 8 CFR
214.2(h)(9)(1v) and 8 CFR 274a.13(d) to permit H-4 de-
pendent spouses under this rule to concurrently file an
Application for Employment Authorization (Form I-
765) with an Application to Extend/Change Nonimmi-
grant Status (Form I-539).

D. Summary of Costs and Benefits

In preparing this final rule, DHS updated its esti-
mates of the impacted population by examining more
recent data, correcting data entry errors made in cal-
culating the population of H-4 dependent spouses as-
sumed to be in the backlog, and revising the estimate
of the population eligible pursuant to AC21. This final
rule is expected to result in as many as 179,600 H-4
dependent spouses being eligible to apply for employ-
ment authorization during the first year of implemen-
tation. As many as 55,000 H-4 dependent spouses will
be eligible to apply for employment authorization each
year after the first year of implementation. DHS
stresses that these are maximum estimates of the
number of H-4 dependent spouses who may become el-
igible to apply for employment authorization. Alt-
hough the estimates are larger than those provided in
the preamble to the proposed rule, the initial year es-
timate (the year with the largest number of potential
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eligible applicants) provided in this final rule still rep-
resents far less than one percent of the overall U.S.
workforce. DHS's rationale for this rule thus remains
unchanged, especially as the changes made in this
rule simply alleviate the long wait for employment au-
thorization that these H-4 dependent spouses endure
through the green card process, and accelerate the
timeframe within which they generally will become el-
igible to apply for employment authorization (such as
when they apply for adjustment of status).

The costs associated with this final rule stem from
filing fees and the opportunity costs of time associated
with filing an Application for Employment Authoriza-
tion, Form I-765 (“Application for Employment Au-
thorization” or “Form I-765”), as well as the estimated
cost of procuring two passport-style photos. These
costs will only be borne by the H-4 dependent spouses
who choose to apply for employment authorization.
The costs to the Federal Government of adjudicating
and processing the applications are covered by the ap-
plication fee for Form I-765.

DHS expects these regulatory amendments to pro-
vide increased incentives to H-1B nonimmigrants and
their families who have begun the immigration pro-
cess to remain permanently in the United States and
continue contributing to the Nation's economy as they
complete this process. DHS believes these regulatory
changes will also minimize disruptions to petitioning
U.S. employers. A summary of the costs and benefits
of the rule i1s presented in Table 1.
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E. Effective Date

This final rule will be effective on May 26, 2015, 90
days from the date of publication in the Federal Reg-
ister. DHS has determined that this 90-day effective
date 1s necessary to guarantee that USCIS will have
sufficient resources available to process and adjudi-
cate Applications for Employment Authorization filed
by eligible H-4 dependent spouses under this rule
while maintaining excellent customer service for all
USCIS stakeholders, including H-1B employers, H-1B
nonimmigrants, and their families. With this 90-day
effective date, USCIS will be able to implement this
rule in a manner that will avoid wholesale delays of
processing other petitions and applications, in partic-
ular those H-1B petitioners seeking to file petitions be-
fore the FY 2016 cap is reached. DHS believes that
this effective date balances the desire of U.S. employ-
ers to attract new H-1B workers, while retaining cur-

rent H-1B workers who are seeking employment-
based LPR status.

II. Background

A. Current Framework

Under the H-1B nonimmigrant classification, a U.S.
employer or agent may file a petition to employ a tem-
porary foreign worker in the United States to perform
services in a specialty occupation, services related to a
Department of Defense (DOD) cooperative research
and development project or coproduction project, or
services of distinguished merit and ability in the field
of  fashion modeling. See INA section
101(a)(15)(H)(@)(b), 8 U.S.C. 1101(a)(15)(H)@{)(b);
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8 CFR 214.2(h)(4). To employ a temporary nonimmi-
grant worker to perform such services (except for
DOD-related services), a U.S. petitioner must first ob-
tain a certification from the U.S. Department of Labor
(DOL) confirming that the petitioner has filed a labor
condition application (LCA) in the occupational spe-
cialty in which the nonimmigrant will be employed.
See 8 CFR 214.2(h)(49)a)(B) and 8 CFR
214.2(h)(1)@(11)(B). Upon certification of the LCA, the
petitioner may file with U.S. Citizenship and Immi-
gration Services (USCIS) a Petition for a Nonimmi-
grant Worker (Form 1-129 with H supplements) (“H-
1B petition” or “Form I-1297).

If USCIS approves the H-1B petition, the approved H-
1B status 1s valid for an initial period of up to three
years. USCIS may grant extensions for up to an addi-
tional three years, such that the total period of the H-
1B nonimmigrant's admission in the United States
does not exceed six years. See INA section 214(g)(4), 8
U.S.C. 1184(g)(4); 8 CFR 214.2(h)(9)(111)(A)(1), (3), and
8 CFR 214.2(h)(15)(11)(B)(1). At the end of the six-year
period, the nonimmigrant generally must depart from
the United States unless he or she: (1) Falls within one
of the exceptions to the six-year limit; [2] (2) has
changed to another nonimmigrant status; (3) or has
applied to adjust status to that of an LPR.[3] See INA
sections 245(a) and 248(a), 8 U.S.C. 1255(a) and
1258(a); 8 CFR 245.1 and 8 CFR 248.1. The depend-
ents (i.e., spouse and unmarried children under 21
years of age) of the H-1B nonimmigrants are entitled
to H-4 status and are subject to the same period of ad-
mission and limitations as the H-1B nonimmigrant.

See 8 CFR 214.2(h)(9)(iv).
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For H-1B nonimmigrants seeking to adjust their sta-
tus to or otherwise acquire LPR status through em-
ployment-based (EB) immigration, an employer gen-
erally must first file a petition on their behalf. See INA
section 204(a), 8 U.S.C. 1154(a). An H-1B nonimmi-
grant may seek LPR status under one of the following
five EB preference categories:

e First preference (EB-1)—Aliens with extraordinary
ability, outstanding professors and researchers,
and certain multinational executives and manag-
ers;

e Second preference (EB-2)—Aliens who are mem-
bers of the professions holding advanced degrees or
aliens of exceptional ability;

e Third preference (EB-3)—Skilled workers, profes-
sionals, and other workers;

e Fourth preference (EB-4)—Special immigrants (see
INA section 101(a)(27), 8 U.S.C. 1101(a)(27)); and

e Fifth preference (EB-5)—Employment creation im-
migrants. See INA section 203(b), 8 U.S.C. 1153(b).

Generally, the second (EB-2) and third (EB-3) prefer-
ence categories require employers to obtain an ap-
proved permanent labor certification from DOL prior
to filing an immigrant petition with USCIS on behalf
of the worker. See INA section 212(a)(5)(A), 8 U.S.C.
1182(a)(5)(A); 8 CFR 204.5(a). To apply for adjustment
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to LPR status, the alien must be the beneficiary of an
immigrant visa that is immediately available. See INA
sections 201(a), 203(b) and (d), and 245(a); 8 U.S.C.
1151(a), 1153(b) and (d), 1255(a).

The EB-2 and EB-3 immigrant visa categories for
certain chargeability areas are oversubscribed, caus-
ing long delays before applicants in those categories,
including H-1B nonimmigrants, are able to obtain
LPR status. U.S. businesses employing H-1B nonim-
migrants suffer disruptions when such workers are re-
quired to leave the United States at the termination of
their H-1B status as a result of these delays. To ame-
liorate those disruptions, Congress enacted provisions
in AC21 that allow for the extension of H-1B status
past the sixth year for workers who are the beneficiar-
1es of certain pending or approved employment-based
Immigrant visa petitions or labor certification applica-
tions. See S. Rep. No. 106-260, at 22 (2000) (“These
immigrants would otherwise be forced to return home
at the conclusion of their allotted time in H-1B status,
disrupting projects and American workers. The provi-
sion enables these individuals to remain in H-1B sta-
tus until they are able to receive an immigrant visa
number and acquire lawful permanent residence
through either adjustment of status in the United
States or through consular processing abroad, thus
limiting the disruption to American businesses.”).

DHS cannot alleviate the delays in visa processing
due to the numerical limitations set by statute and the
resultant unavailability of immigrant visa num-
bers.[4] DHS, however, can alleviate a significant ob-
stacle that may encourage highly skilled foreign work-
ers to leave the United States,[5] thereby preventing
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significant disruptions to U.S. employers in further-
ance of the congressional intent expressed through
AC21.

B. Proposed Rule

On May 12, 2014, DHS published a proposed rule in
the Federal Register at 79 FR 26886, proposing to
amend:

e 8 CFR 214.2(h)(9)(iv) to extend eligibility for em-
ployment authorization to H-4 dependent spouses
of H-1B nonimmigrants if the H-1B nonimmigrants
either: are the principal beneficiaries of an ap-
proved Immigrant Petition for Alien Worker (Form
1-140); [6] or have been granted H-1B status pursu-
ant to sections 106(a) and (b) of AC21; and

e 8 CFR 274a.12(c) by adding paragraph (26) listing
the H-4 dependent spouses described in revised 8
CFR 214.2(h)(9)(iv) as a new class of aliens eligible
to request employment authorization from USCIS.
Aliens within this class would only be authorized
for employment following approval of their Applica-
tion for Employment Authorization (Form I-765) by
USCIS and receipt of an Employment Authoriza-
tion Document (Form I-766) (“EAD”).

DHS also proposed conforming changes to Form I-765.
DHS proposed adding H-4 dependent spouses de-
scribed in the proposed rule to the classes of aliens el-
igible to file the form, with the required fee. DHS also
proposed a list of the types of supporting documents
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that may be submitted with Form I-765 to establish
eligibility.

DHS received nearly 13,000 public comments to the
proposed rule. An overwhelming percentage of com-
menters (approximately 85 percent) supported the
proposal, while a small percentage of commenters (ap-
proximately 10 percent) opposed the proposal. Approx-
1imately 3.5 percent of commenters expressed a mixed
opinion about the proposal.

C. Final Rule

In preparing this final rule, DHS considered all of the
public comments contained in the docket. Although es-
timates of the current population of H-4 dependent
spouses who will be eligible for employment authori-
zation pursuant to this rule have changed, the effect
of the revision does not affect the justification for the
rule, and DHS is adopting the regulatory amendments
set forth in the proposed rule with only minor, non-
substantive changes to 8 CFR 214.2(h)(9)(iv) to im-
prove clarity and readability. These technical changes
clarify that an H-4 dependent spouse covered by this
rule should include with his or her Application for Em-
ployment Authorization (Form I-765) evidence demon-
strating that he or she is currently in H-4 status and
that the H-1B nonimmigrant is currently in H-1B sta-
tus. Also, in response to public comments regarding
filing procedures for Applications for Employment Au-
thorization (Forms I-765) under this rule, DHS is
making conforming revisions to 8 CFR 214.2(h)(9)(iv)
and 8 CFR 274a.13(d) to permit H-4 dependent
spouses under this rule to concurrently file the Form
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I-765 with an Application to Extend/Change Nonim-
migrant Status (Form I-539).

The rationale for the proposed rule and the reason-
ing provided in its background section remain valid
with respect to these regulatory amendments. This fi-
nal rule does not address comments seeking changes
in U.S. laws, regulations, or agency policies that are
unrelated to this rulemaking. This final rule also does
not change the procedures or policies of other DHS
components or federal agencies, or resolve issues out-
side the scope of this rulemaking. Comments may be
reviewed at the Federal Docket Management System
(FDMS) at http://www.regulations.gov,, docket num-
ber USCIS-2010-0017.

ITI. Public Comments on the Proposed Rule

A. Summary of Public Comments

In response to the proposed rule, DHS received nearly
13,000 comments during the 60-day public comment
period. Commenters included, among others, individ-
uals, employers, academics, labor organizations, im-
migrant advocacy groups, attorneys, and nonprofit or-
ganizations. More than 250 comments were also sub-
mitted through mass mailing campaigns.

While opinions on the proposed rule varied, a sub-
stantial majority (approximately 85 percent) of com-
menters supported the extension of employment au-
thorization to the class of H-4 dependent spouses de-
scribed in the proposed rulemaking. Supporters of the
proposed rule agreed that it would help the United
States to attract and retain highly skilled foreign
workers; alleviate economic burdens on H-1B nonim-
migrants and their families during the transition from
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nonimmigrant to LPR status; and promote family
unity. Some supporters also stated that the rule fur-
thers women's rights, noting the impact the rule's
change will have on promoting financial independence
for the H-4 dependent spouse, potentially reducing
factors which could lead to domestic violence, and as-
suaging negative health effects (such as depres-
sion).[7] Others voiced the belief that this rule aligns
with core U.S. values, asserting that employment au-
thorization should be considered a constitutional or
human rights issue or an issue of equal opportunity.

Commenters commonly stated that if spouses are
authorized for employment, families would be more
stable, contribute more to their local communities, and
more fully focus on their future in the United States.
Additionally, commenters outlined ways they thought
this proposal would help the U.S. economy, such as by
increasing disposable income, promoting job creation,
generating greater tax revenue, and increasing home
sales. Several commenters agreed that extending em-
ployment authorization as described in the rule will
promote U.S. leadership in innovation by strengthen-
ing the country's ability to recruit and retain sought-
after talent from around the world. Finally, some com-
menters noted that this rule would facilitate U.S. busi-
nesses' ability to create additional U.S. jobs by improv-
ing the retention of workers with critical science, tech-
nology, engineering and math (STEM) skills.

The approximately 10 percent of commenters who
opposed the proposed rule cited to potential adverse
effects of the rule, including displacement of U.S.
workers, increasing U.S. unemployment, and lowering
of wages. Some commenters expressed concern that
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the rule may negatively affect other nonimmigrant
categories. Other commenters were concerned that
this rule may cause the lowering of minimum working
standards in certain sectors of the economy, such as in
the Information Technology sector. Some commenters
questioned DHS's legal authority to promulgate this
regulatory change.

About 3.5 percent of commenters had a mixed opin-
1on about the proposed regulation. Some of these com-
menters were concerned about the size and scope of
the class made eligible for employment authorization
under the rule; some argued that the described class
1s too restrictive, while others argued that it is too
broad. Other commenters expressed concern about the
possibility of fraud. Approximately 200 commenters
(about 1.5 percent of commenters) submitted re-
sponses that are beyond the scope of this rulemaking,
such as comments discussing U.S. politics but not ad-
dressing immigration, submissions from individuals
who sent in their resumes or discussed their profes-
sional qualifications without opining on the proposed
rule, and comments on the merits of other com-
menter's views, but not on the proposed changes.

DHS has reviewed all of the public comments re-
ceived in response to the proposed rule and addresses
relevant comments in this final rule. DHS's responses
are grouped by subject area, with a focus on the most
common issues and suggestions raised by comment-
ers.
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B. Classes Eligible for Employment
Authorization

1. Comments Supporting the Rule

The comments supporting the proposed rule largely
underscored the positive socioeconomic benefits this
rule would have for certain H-1B nonimmigrants and
their H-4 dependent spouses. For example, several
commenters noted that while they knew about the re-
striction on H-4 employment before coming to the
United States, they did not anticipate such a long wait
to apply for LPR status or the emotional toll that long-
term unemployment would take on them and their
families. Other commenters noted they have not been
able to apply for a social security card or a driver's li-
cense 1n certain states because they do not have an
Employment Authorization Document (EAD) (Form I-
766). Approximately 200 commenters noted that the
current policy of allowing only the H-1B nonimmi-
grant to work often led to family separation or the de-
cision to immigrate to other countries that authorize
employment for dependent spouses.

A few commenters described their families as dual
H-1B nonimmigrant households and supported the
principle of both spouses working. These commenters
voiced appreciation for the changes in the proposed
rule, which will allow the H-4 dependent spouse to
seek employment while the H-1B nonimmigrant con-
tinues to pursue permanent residence.

More than a thousand commenters believe this
change will help U.S. businesses retain highly skilled
H-1B nonimmigrants. More than 500 commenters as-
serted that the addition of skilled H-4 dependent
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spouses into the workforce will help U.S. employers.
More than 60 commenters stated that they had
planned to move out of the United States, but will in-
stead remain and pursue LPR status as a result of this
rule change. Approximately two dozen commenters
noted that they had already moved out of the United
States due to the prohibition on employment for H-4
dependent spouses. Several commenters stated that
they are planning to leave the United States in the
near future because H-4 dependent spouses cannot
work under the current rules.

Nearly 400 commenters who supported the final rule
also asserted that the regulation should be imple-
mented without change as a matter of fairness. Ac-
cording to the comments, the regulation will help
H-1B nonimmigrants and their families who have
maintained legal status for years, contributed to the
economy, and demonstrated the intent to permanently
remain in the United States.

The overwhelmingly positive responses from the
public to the proposed rule has strengthened DHS's
view, as expressed in the proposed rule, that extend-
ing employment authorization eligibility to the class
of H-4 dependent spouses of H-1B nonimmigrants de-
scribed in this rulemaking will have net beneficial re-
sults. Among other things, the rule will increase the
likelihood that H-1B nonimmigrants will continue to
pursue the LPR process through completion. DHS fur-
ther believes that this rule will provide increased in-
centives to U.S. employers to begin the immigrant pe-
titioning process on behalf of H-1B nonimmigrants,
encourage more H-1B nonimmigrants to pursue law-
ful permanent residence, and Dbolster U.S.
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competitiveness. This rule will also decrease work-
force disruptions and other harms among U.S. employ-
ers caused by the departure from the United States of
H-1B nonimmigrants for whom businesses have filed
employment-based immigrant visa petitions. This pol-
icy supports Congress' intent in enacting AC21. See
S. Rep. No. 106-260, at 2-3, 23 (2000).

A handful of commenters supporting the proposed
rule requested clarification on whether H-4 dependent
spouses will be permitted to file for employment au-
thorization based on their classification as an H-4 de-
pendent spouse if they have a pending adjustment of
status application. DHS confirms that under this rule,
H-4 dependent spouses with pending adjustment of
status applications are still eligible for employment
authorization on the basis of their H-4 classification.
They may choose to apply for employment authoriza-
tion based on either the H-4 dependent spouse cate-
gory established by this rule under new 8 CFR
274a.12(c)(26) or the adjustment of status category
under 8 CFR 274a.12(c)(9).

Another commenter asked if H-4 dependent spouses
of H-1B nonimmigrants who have extended their stay
under section 104(c) of AC21 would be eligible for work
authorization. DHS confirms that H-4 dependent
spouses of H-1B nonimmigrants who have extended
their stay under section 104(c) of AC21 are eligible for
employment authorization under this rule. Section
104(c) of AC21 applies to a subset of H-1B nonimmi-
grants who are the principal beneficiaries of approved
Form I-140 petitions.[8] Because this rule provides el-
igibility for employment authorization to H-4 depend-
ent spouses of all H-1B nonimmigrants who are the
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principal beneficiaries of approved Form I-140 peti-
tions, it captures the section 104(c) subset. DHS has
thus determined that it is unnecessary to include sec-
tion 104(c) of AC21 as a separate basis for employment
authorization eligibility in this rule.

2. Comments Requesting Expansion of the Rule

i. H-4 Dependent Spouses of H-1B1, H-2 and H-3
Nonimmigrants

Slightly over 200 commenters requested that DHS ex-
tend eligibility for employment authorization to the
H-4 dependent spouses of H nonimmigrants who are
not in H-1B status (H-1B1, H-2 and H-3 nonimmi-
grants), and not only to the spouses of certain H-1B
nonimmigrants who have begun the process of perma-
nent residence through employment.[9] Some of these
commenters expressed that this expansion would also
help U.S. competitiveness by attracting more skilled
workers from abroad.

DHS has determined that expansion of employment
authorization beyond the class of H-4 dependent
spouses described in the proposed rule is not appropri-
ate at this time, and it has therefore not included such
an expansion in this final rule. First, the Department
believes this rule best achieves DHS's goals of helping
U.S. employers minimize potential disruptions caused
by the departure from the United States of certain
highly skilled workers, enhancing U.S. employer's
ability to attract and retain such workers, and increas-
ing America's economic competitiveness.

Second, DHS notes two significant differences be-
tween H-1B nonimmigrants and other H nonimmi-
grants under the immigration laws. The INA explicitly
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permits H-1B nonimmigrants to have what is known
as “dual intent,” pursuant to which an H-1B nonimmi-
grant may be the beneficiary of an immigrant visa pe-
tition filed under section 204 of the INA or otherwise
seek LPR status without evidencing an intention to
abandon a foreign residence for purposes of obtaining
or maintaining H-1B status. See INA 214(h); see also
8 CFR 214.2(h)(16). Further, in enacting AC21, Con-
gress permitted H-1B nonimmigrants who are the
beneficiaries of certain pending or approved employ-
ment-based immigrant visa petitions or labor certifi-
cation applications to remain in the United States be-
yond the six-year statutory maximum period of stay.
Congress therefore has passed legislation specifically
encouraging, and removing impediments to, the abil-
ity of H-1B nonimmigrants to seek LPR status, such
that they may more readily contribute permanently to
United States economic sustainability and growth.
Congress has not extended similar benefits to other H
nonimmigrants, including H-1B1 (Free Trade Agree-
ment specialty workers from Chile and Singapore),
H-2A (temporary agricultural workers), H-2B (tempo-
rary nonagricultural workers), or H-3 nonimmigrants
(trainees). Extending employment authorization to
certain H-4 dependent spouses of H-1B nonimmi-
grants, and not to H-4 dependent spouses of other H
nonimmigrants, thus serves to advance the Depart-
ment's immediate interest in furthering the aims of
AC21.[10]

Finally, as noted in the proposed rule, DHS may con-
sider expanding H-4 employment eligibility in the fu-
ture. See Ctr. for Biological Diversity v. EPA, 722 F.3d
401, 410 (D.C. Cir. 2013) (observing that ““agencies
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have great discretion to treat a problem partially™)
(quoting City of Las Vegas v. Lujan, 891 F.2d 927, 935
(D.C. Cir. 1989)); Lamers Dairy Inc. v. U.S. Dep't of
Agric., 379 F.3d 466, 475 (7th Cir. 2004) (“[T]he gov-
ernment must be allowed leeway to approach a per-
ceived problem incrementally. Similarly, equal protec-
tion does not require a governmental entity to choose
between attacking every aspect of a problem or not at-
tacking the problem at all.”) (quotation marks omit-
ted) (citing FCC v. Beach Commc'ns, 508 U.S. 307, 316
(1993); and Dandridge v. Williams, 397 U.S. 471, 487
(1970)).

ii. H-4 Dependent Spouses of All H-1B
Nonimmigrants

Over 150 commenters noted that all dependent
spouses of other nonimmigrant categories, such as the
spouses of L-1 (intracompany transferee), E-1 (treaty
trader), E-2 (treaty investor), and E-3 (Australian spe-
cialty occupation workers) nonimmigrants, are eligi-
ble to apply for employment authorization These com-
menters stated that because the employment-based
nonimmigrant categories are similar to each other, all
H-4 dependent spouses of H-1B nonimmigrants—ra-
ther than only certain subclasses of H-4 dependent
spouses—Ilikewise should be eligible for employment
authorization.

DHS, however, recognizes an important difference
between the dependent spouse category of H-1B
nonimmigrants and those of L-1, E-1, E-2, and E-3
nonimmigrants. Specifically, Congress directed by
statute that DHS grant employment authorization to
all spouses of L-1, E-1, E-2, and E-3 nonimmi-
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grants.[11] See Public Law 107-124 (2002) (amending
the INA to expressly authorize employment for
spouses of E nonimmigrants); Public Law 107-125
(2002) (same for spouses of L nonimmigrants); see also
INA section 214(c)2)(E) & (e)(6), 8 U.S.C.
1184(c)(2)(E) & (e)(6). Congress has not provided such
statutory direction with respect to the spouses of H-1B
nonimmigrants. Thus, the fact that the INA author-
1zes dependent spouses of L and E nonimmigrants for
U.S. employment does not indicate that H-4 depend-
ent spouses of all H-1B nonimmigrants also must be
authorized to work.

In extending such employment authorization
through regulation, DHS studied congressional intent
with respect to H-1B nonimmigrants. Although Con-
gress has not specifically required extending employ-
ment authorization to dependent spouses of H-1B
nonimmigrants, Congress did recognize in AC21 the
importance of addressing the lengthy delays faced by
such workers seeking to obtain LPR status. Consistent
with this congressional concern, and the legal author-
ities vested in the Secretary of Homeland Security de-
scribed in Section C, below, DHS has chosen to limit
this regulation within that statutory framework, and
the Department declines to extend the changes made
by this rule to the H-4 dependent spouses of all H-1B
nonimmigrants at this time.

iii. Employment Authorization Incident to
Status

Over 60 commenters requested that H-4 dependent
spouses be granted employment authorization “inci-
dent to status,” which would relieve the need to apply
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for employment authorization before receiving it.
These commenters generally recommended that DHS
provide employment authorization incident to status
by authorizing the employment of H-4 dependent
spouses through amendment to 8 CFR 274a.12(a) in-
stead of 8 CFR 274a.12(c), which provides employment
authorization through case-by-case, discretionary ad-
judications of each individual request.[12] For those
classes of aliens listed in 8 CFR 274a.12(a), employ-
ment authorization is automatic upon the grant of im-
migration status. Examples of classes of aliens who
are employment authorized incident to status under
8 CFR 274a.12(a) are LPRs, asylees, and refugees.
DHS is unable to classify H-4 dependent spouses de-
scribed in this rule as employment authorized incident
to status. Unlike other noncitizens who are employ-
ment authorized incident to status, H-4 dependent
spouses will not be eligible for employment authoriza-
tion based solely on their immigration status. Rather,
H-4 dependent spouses must meet certain additional
conditions before they can be granted employment au-
thorization, and current USCIS systems cannot auto-
matically and independently determine whether such
conditions have been met. USCIS systems, for exam-
ple, cannot independently or automatically determine
whether an H-4 dependent spouse has the requisite
spousal relationship to an H-1B nonimmigrant who ei-
ther is the beneficiary of an approved Form 1-140 pe-
tition or has been granted H-1B nonimmigrant status
under sections 106(a) and (b) of AC21; that determina-
tion must be made by a USCIS adjudicator. DHS has
therefore determined that it must require the filing of
an application requesting employment authorization,
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see 8 CFR 274a.12(c) and 8 CFR 274a.13, before it can
extend employment authorization to the class of H-4
dependent spouses described in this rule. This appli-
cation process will ensure that only eligible H-4 de-
pendent spouses receive a grant of employment au-
thorization and proper documentation evidencing
such employment authorization, and will avoid grant-
ing employment authorization to ineligible spouses.

iv. Employment Authorization at Different
Points in Time

More than a dozen commenters requested that the
class of H-4 dependent spouses who are eligible for em-
ployment authorization be expanded by permitting
them to file at points in time different from those pro-
vided in the proposed rule. DHS carefully considered
these suggestions for determining when an H-4 de-
pendent spouse should be eligible for employment au-
thorization. For the reasons that follow, DHS has de-
termined that it will not adopt the commenters' sug-
gestions in this final rule.

(1) H-1B Nonimmigrants With Pending PERM
Labor Certifications or Form I-140 Petitions

Some commenters requested that DHS make H-4 de-
pendent spouses eligible for employment authoriza-
tion when their H-1B nonimmigrant spouses have
filed permanent (PERM) labor certifications with
DOL.[13] Other commenters suggested providing such
eligibility when H-1B nonimmigrants have Form
I-140 petitions or adjustment of status applications
pending with USCIS.
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DHS believes that the basis for eligibility in the pro-
posed rule reasonably addresses H-4 dependent spous-
es' interests in obtaining employment authorization at
the earliest possible time in advancing the Depart-
ment's policy goals of attracting and retaining highly
skilled workers and promoting compliance with U.S.
immigration laws. In furtherance of these goals, DHS
has chosen to limit eligibility for employment author-
1zation to cases where the H-1B nonimmigrant either:
(1) Is the principal beneficiary of an approved Form I-
140 and thus i1s on a path to lawful permanent resi-
dence that is reasonably likely to conclude success-
fully; or (2) has been granted H-1B status under sec-
tions 106(a) and (b) of AC21. This approach provides
several benefits to the Department.

Among other things, the approach allows DHS to
confirm a significant record of compliance with U.S.
immigration laws, which indicates the likelihood of
continued compliance in the future. Requiring an ap-
proved Form I-140 petition, for example, reduces the
risk of frivolous labor certification and immigrant visa
petition filings for the purpose of making H-4 depend-
ent spouses eligible for employment authorization, be-
cause the approval of the petition generally signifies
that the foreign worker is eligible for the underlying
immigrant classification. In contrast, authorizing em-
ployment immediately upon the filing of a PERM ap-
plication or Form I-140 petition (rather than after the
365-day waiting period or the approval of the Form I-
140 petition) could produce a reasonable possibility of
granting employment authorization to an H-4 depend-
ent spouse where the H-1B nonimmigrant's case
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might not be approvable and the H-1B nonimmigrant
has a relatively shorter record of compliance with U.S.
immigration laws. The eligibility requirements in this
rule also allow for better control of processing, as it is
difficult for USCIS to track another agency's filings,
such as PERM applications. Finally, with respect to
the comment suggesting that employment should be
authorized at the point when an adjustment of status
application is pending, Department regulations al-
ready provide eligibility for employment authorization
in that situation. See 8 CFR 274a.12(c)(9).

(2) H-1B Nonimmigrants Who Are Eligible for
AC21 Extensions Under Sections 106(a) and (b)
Some commenters expressed support for an alterna-
tive policy that would extend employment authoriza-
tion to certain H-4 dependent spouses of H-1B nonim-
migrants who are eligible for, but have not yet been
approved for, extensions of status under sections
106(a) and (b) of AC21. DHS declines to adopt such a
policy because it creates the possibility of granting em-
ployment authorization to H-4 dependent spouses of
H-1B nonimmigrants who are later denied the exten-
sion of H-1B status. For instance, a labor certification
or Form I-140 petition may have been timely filed on
behalf of the H-1B nonimmigrant 365 days prior to the
prospective expiration of his or her six-year limitation
of stay, thus making the H-1B nonimmigrant eligible
for an extension under AC21. But the labor certifica-
tion or Form I-140 petition ultimately may be denied
before the H-1B nonimmigrant files for and receives
the AC21 extension. Additionally, if the individual 1s
determined to be ineligible for the H-1B extension, he
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or she would no longer be maintaining H-1B status
and the U.S. employer will be unable to retain the
worker. Accordingly, DHS believes the sounder policy
1s to extend employment authorization to H-4 depend-
ent spouses of H-1B nonimmigrants who have been
granted H-1B status pursuant to AC21, ensuring that
such H-1B nonimmigrants are maintaining H-1B sta-
tus and are significantly down the path to obtaining
LPR status.

(3) Pending Form I-140 Immigrant Petitions
With New Employer

Fewer than a dozen commenters requested that DHS
extend employment authorization to H-4 dependent
spouses in cases where the H-1B nonimmigrants have
transferred their employment to a new employer and
are in the process of obtaining approval of a new Form
I-140 petition. As noted above, however, authorizing
employment based solely on the filing (rather than the
approval) of a PERM application or Form I-140 peti-
tion is likely to encourage frivolous filings to allow the
H-4 dependent spouse to obtain employment authori-
zation while the filings remain pending. DHS thus is
not extending this rule on the basis of pending PERM
applications or Form I-140 petitions. By requiring that
a Form 1-140 petition first be approved, DHS will fur-
ther disincentivize frivolous filings and better serve
the goal of extending the immigration benefit of this
rule to only those spouses of H-1B nonimmigrants who
are genuinely on the path to lawful permanent resi-
dence.
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v. H-4 Minors

Less than 40 commenters requested that DHS author-
1ze employment for certain H-4 dependent minor chil-
dren whose H-1B nonimmigrant parent is the benefi-
ciary of an approved Form I-140 or has been granted
an extension of his or her authorized period of admis-
sion in the United States under AC21. These com-
menters cited concerns about H-4 dependent children
being unable to obtain the same types of work experi-
ence as their peers, being unable to afford post-second-
ary education in the United States, and losing eligibil-
ity for H-4 status through age (known as “aging-out”
[14]) before their parents can file for adjustment of sta-
tus. Some commenters also raised fairness concerns,
given the eligibility under DHS deferred action poli-
cies that make eligible for employment authorization
certain individuals who came to the United States un-
lawfully as children under the age of 16.[15]

DHS declines to adopt the commenters' suggestions
to expand eligibility for employment authorization to
H-4 dependent minor children. As reflected by the
comments, DHS does not view the employment of de-
pendent minor children in the United States as a sig-
nificant deciding factor for an H-1B nonimmigrant
considering whether to remain in the United States
and seek LPR status while continuing employment
with his or her U.S. employer. Also, as stated in the
proposed rule, extending employment eligibility to cer-
tain H-4 dependent spouses will alleviate a significant
portion of the potential economic burdens that H-1B
nonimmigrants currently may face, such as paying for
academic expenses for their children, during the tran-
sition from nonimmigrant to LPR status as a result of



106a (E)

the inability of their dependent family members to
work in the United States.

Additionally, limiting employment authorization to
H-4 dependent spouses is consistent with the treat-
ment of dependent minors in other nonimmigrant em-
ployment categories (such as the L and E nonimmi-
grant categories), which provide employment authori-
zation to dependent spouses but not dependent chil-
dren. And in the instances where DHS has extended
eligibility for employment authorization to minor chil-
dren, foreign policy reasons have been an underlying
consideration. DHS has extended eligibility for em-
ployment authorization to minors within the following
nonimmigrant categories: Dependents of Taipei Eco-
nomic and Cultural Representative Office (TECRO)
E-1 nonimmigrants; J-2 dependent children of J-1 for-
eign exchange visitors; dependents of A-1 and A-2 for-
eign government officials; dependents of G-1, G-3, and
G-4 international organization officials; and depend-
ents of NATO officials. Each of these instances in-
volves foreign policy considerations that are not pre-
sent in the H-1B nonimmigrant program.

DHS also declines to extend employment authoriza-
tion to H-4 dependent children who age out and lose
their H-4 status. Providing work authorization in such
circumstances would encourage such individuals to vi-
olate the terms of their authorized stay. Moreover,
comments suggesting that the Department should
make changes to prevent H-4 dependent minor chil-
dren from aging out are outside the scope of this rule-
making, which in no way involves the ability of a mi-
nor to maintain H-4 status or eligibility for LPR status
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as a derivative beneficiary of a parent's immigrant pe-
tition.

Finally, the circumstances of persons eligible for
consideration of Deferred Action for Childhood Arri-
vals (“DACA”) are distinct from those of H-4 depend-
ent minor children, and the policy for authorizing em-
ployment for individuals who have received deferred
action has no bearing on whether H-4 dependent mi-
nor children should be eligible to apply for employ-
ment authorization. The DACA program concerns the
departmental exercise of prosecutorial discretion with
the aim of ensuring that limited DHS enforcement re-
sources are appropriately focused on the Department's
highest enforcement priorities. The policy aims under-
lying this rule, as described above, are different, and
for the reasons already discussed do not justify extend-
ing employment authorization to the H-4 dependent
children of H-1B nonimmigrants.

vi. Principal Beneficiaries
A few dozen commenters requested that the rule also
allow H-1B nonimmigrants to receive Employment
Authorization Documents (EADs), which authorize
employment without regard to employer, incident to
status.[16] One commenter requested that DHS pro-
vide one EAD to households in which both spouses
have H-1B status in order to avoid necessitating one
of the spouses to change to H-4 status. A few comment-
ers requested an EAD for an H-1B nonimmigrant
whose spouse 1s also in H-1B status, but has been
granted a different length of stay.

DHS declines to adopt the commenters' suggestions
regarding EADs for H-1B nonimmigrants. If an H-1B
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nonimmigrant would like to apply for an EAD as the
dependent spouse of an eligible H-1B nonimmigrant,
he or she must first change to H-4 status. Moreover,
issuance of an EAD to an H-1B nonimmigrant author-
1zing employment other than with his or her petition-
ing employer is incompatible with the H-1B classifica-
tion, which allows employment only with the petition-
ing employer.[17] If an H-1B nonimmigrant works on
an EAD for an employer other than his or her petition-
ing employer, he or she may be violating the terms and
conditions of his or her petition and, therefore, may no
longer be maintaining a valid nonimmigrant status.

vii. H-4 Dependent Spouses Not Selected in the
H-1B Lottery

Less than 20 commenters requested a carve-out for
H-4 dependent spouses who had filed an H-1B petition
but who were not selected in the H-1B computer-gen-
erated random selection process (“H-1B lottery”).[18]
Although DHS appreciates the frustration that may
result from not being selected in the H-1B lottery, the
Department declines to extend eligibility for employ-
ment authorization to these H-4 dependent spouses.
This rule is not a substitute for the H-1B program and
is not intended to circumvent the H-1B lottery. A pri-
mary purpose of this rule is to help U.S. businesses
retain the H-1B nonimmigrants for whom they have
already filed an employment-based immigrant peti-
tion. Expanding the rule to help nonimmigrants in
other situations does not directly support this goal.

viii. Other Nonimmigrant Categories
Less than 20 commenters requested that DHS author-
1ize employment for the dependents of principals in
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other employment-based nonimmigrant -classifica-
tions, such as dependents of O-1 nonimmigrants (O-3)
[19] and TN nonimmigrants (TD).[20] One commenter
specifically requested employment authorization for
children of O-1 and TN nonimmigrant highly skilled
workers who are on the path to lawful permanent res-
1dence.

DHS declines to expand eligibility for employment
authorization in this rule to the dependents of princi-
pals with other nonimmigrant classifications. DHS is
narrowly tailoring the expansion of eligibility for em-
ployment authorization to meet several policy objec-
tives, including the goal of helping U.S. businesses re-
tain highly skilled H-1B nonimmigrants who are on
the path to lawful permanent residence. DHS may
consider expanding employment authorization to
other dependent nonimmigrant categories in the fu-
ture.

Moreover, there are significant differences between
the H-1B nonimmigrant classification on the one
hand, and the O-1 and TN classifications on the other,
that inform the Department's decision to limit applica-
bility of this rule to only H-4 dependent spouses. The
spouses of H-1B nonimmigrants, for example, gener-
ally have greater need for the benefits of this rule than
the spouses of O-1 nonimmigrants. O-1 nonimmi-
grants typically apply for LPR status through the
EB-1 immigrant visa preference category, which has
not historically suffered from visa backlogs. This al-
lows the spouses of O-1 nonimmigrants to generally
obtain employment authorization much more quickly
than the spouses of H-1B nonimmigrants who typi-

cally seek LPR status through the EB-2 and EB-3
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preference categories, which have historically been
subject to lengthy backlogs.

The spouses of TN nonimmigrants are also not sim-
larly situated to the spouses of H-1B nonimmigrants.
Unlike H-1B status, TN status stems from an interna-
tional agreement—the North American Free Trade
Agreement (NAFTA)—negotiated between the United
States and foreign nations. As such, changes to that
status 1mplicate reciprocal international trade and
foreign policy concerns that are generally not impli-
cated with respect to the H-1B classification and are
beyond the scope of this rulemaking.

3. Comments Opposing the Rule
Approximately ten percent of commenters opposed ex-
tending employment authorization to the class of H-4
dependent spouses described in the proposed rule.
Many of these commenters were generally concerned
that the rule would result in the displacement of U.S.
workers; exacerbation of the nation's unemployment
rate; and a decrease in wages. All comments discuss-
Ing economic issues, both in opposition to and in sup-
port of the proposed rule, are discussed in Part III,
Public Comments on Proposed Rule, Section D, Com-
ments on Executive Orders 12866 and 13563.
Commenters also questioned whether the change in
the proposed rule is actually necessary in light of other
provisions of U.S. immigration law. Other comment-
ers suggested that the proposed rule would have an
adverse impact on other immigration categories or na-
tionalities. DHS has carefully considered these con-
cerns. But for the reasons that follow, DHS has de-
cided to finalize the rule as proposed.
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i. Change Unnecessary

More than 20 commenters believed that because cur-
rent immigration laws provide the ability for H-4 de-
pendent spouses to change status to an employment-
authorized category, the proposed rule would not pro-
vide any additional incentives for H-1B nonimmi-
grants to remain in the United States and continue to
pursue LPR status. One commenter stated that most
of the comments posted on www.regulations.gov failed
to indicate that potential immigrants have abandoned
the immigration process, or have decided against com-
ing to the United States in the first place, because
their spouses would not be authorized to work.

DHS disagrees with these commenters and believes
that the changes made by this rule are warranted.
DHS acknowledges that thousands of commenters
who voiced support for the rule did not provide specific
reasons for their support, including whether H-1B
nonimmigrants were abandoning their applications
for LPR status. DHS notes, however, that more than
60 commenters specifically indicated they planned to
abandon their pursuit of lawful permanent residence
without the changes in the proposed rule. Approxi-
mately, two dozen commenters stated that they left
the United States because the current regulations pre-
clude H-4 dependent spouses from engaging in em-
ployment. And several U.S. employers submitted com-
ments in which they describe the loss of valued H-1B
nonimmigrants because of the restriction on spousal
employment. These employers noted that the changes
in the proposed rule would help to align America's
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immigration laws with the policies of other countries
that allow spousal employment. DHS agrees with
these employers and other commenters who supported
the proposed rule, and the Department believes that
this change will support U.S. businesses and
strengthen U.S. competitiveness. DHS also believes
that this rule will fulfill its intended purpose and en-
courage certain highly skilled H-1B nonimmigrants to
remain in the United States and continue to pursue
their efforts to become LPRs.

ii. Impact on Other Categories or Nationalities
Less than 80 commenters suggested that the proposed
rule would harm persons in other nonimmigrant cate-
gories or with certain nationalities. A few commenters
who had changed status from H-4 status to F-1 nonim-
migrant student status, for example, thought the rule
was unfair because F-1 nonimmigrant graduates who
had exhausted their Optional Practical Training had
no path to employment authorization except through
another principal nonimmigrant classification, such
as the H-1B classification. These commenters argued
that the rule would put recent F-1 nonimmigrant
graduates at a disadvantage because they would have
to go through the H-1B petition process whereas the
qualifying H-4 dependent spouses would be eligible for
an EAD authorizing employment without regard to
employer.

DHS appreciates these commenters' concerns but
does not believe that the changes made by this rule
will adversely affect other classifications or specific
nationalities. Rather, DHS expects that this rule will
help to partially alleviate the adverse impact of
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oversubscription of certain chargeability categories in
the EB-2 and EB-3 categories on certain H-1B nonim-
migrants and their families, without negatively im-
pacting others. DHS has narrowly tailored this rule to
provide employment authorization to only those H-4
dependent spouses of H-1B nonimmigrants who have
taken active steps to become LPRs. The rule does not
affect any other nonimmigrant category, nor does the
rule make distinctions among persons of different na-
tionalities. Moreover, as noted throughout this rule,
DHS expects that because of the small size of the
newly eligible class of workers, the rule should not
negatively impact the employment of persons in other
nonimmigrant categories. DHS also notes that the H-
4 dependent spouses at issue may already obtain em-
ployment authorization when they file their applica-
tions to adjust status; this rule simply accelerates the
timeframe in which they may enter the labor market.

iii. Impact on Universities

Several commenters suggested that because it is com-
mon for H-4 dependent spouses to change status to F-1
nonimmigrant student status to enhance their mar-
ketability and use their time productively, universi-
ties may lose revenue from decreased enrollment if
such H-4 dependent spouses are allowed to work pur-
suant to this rule. DHS carefully considered but de-
clined to address these concerns. First, this rule does
not directly regulate U.S. institutions of higher educa-
tion or its students (including F-1 nonimmigrants),
and any impacts on university enrollments or reve-
nues would be an indirect impact of this rule. Second,
the rule merely expands the choices available to H-4
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dependent spouses. While the rule expands the ability
for such individuals to obtain employment authoriza-
tion, i1t does nothing to restrict or otherwise change
their ability to engage in study to the extent author-
1zed by the Department in accordance with law. Third,
even if the opportunity for employment authorization
may mean that fewer H-4 dependent spouses eventu-
ally choose to enroll as nonimmigrant students, it is
not clear how this rule could significantly impact rev-
enues at colleges and universities considering the rel-
atively small number of people impacted by this
rule.[21] Indeed, other commenters noted that this
rule could actually help university enrollment, as the
increased ability for H-1B nonimmigrant families to
generate income would further enable the H-1B
nonimmigrant and H-4 dependent spouse to engage in
higher education or contribute towards the higher ed-
ucation of their children. Consequently, it is uncertain
if the net impact of this rule is to reduce overall enroll-
ment and revenues, given the offsetting effects of this
rule suggested by commenters. Commenters did not
provide statistics or data demonstrating that this rule
will have significant adverse effects on U.S. institu-
tions of higher education or that DHS should limit em-
ployment opportunities for H-4 dependent spouses to
protect revenue sources. Finally, DHS notes that it re-
ceived several supportive comments both from repre-
sentatives of the academic community and also from
self-identified H-4 dependent spouses who viewed this
rulemaking as positive.
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4. Comments Requesting a More Restrictive
Policy

Slightly over 180 commenters suggested limiting em-
ployment authorization to a more restricted class of
H-4 nonimmigrants. For the reasons discussed below,
DHS has determined that it will not adopt the com-
menters’ suggestions in this final rule.

i. Certain Skills or Sectors

A number of commenters recommended granting em-
ployment authorization only to H-4 dependent spouses
who have certain skills or work in certain sectors of
the economy. Other commenters requested that DHS
limit employment authorization under the rule to H-4
dependent spouses who hold advanced degrees from
U.S. universities or have degrees in certain subjects,
such as subjects in STEM fields. Some commenters
were concerned that eligible H-4 dependents will be
able to compete across all occupations, not just skilled
professions.

DHS declines to restrict employment authorization
eligibility to H-4 dependent spouses with certain skills
or degrees. A primary purpose of this rule is to help
U.S. employers retain H-1B nonimmigrant employees
who have demonstrated the intent to become LPRs,
which would provide substantial benefits to these em-
ployers and the U.S. economy. This rule is intended to
provide this incentive to H-1B nonimmigrants regard-
less of the academic backgrounds of their H-4 depend-
ent spouses. Limiting the rule to benefit only H-1B
nonimmigrants whose H-4 dependent spouses have
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certain skills or hold certain educational credentials
would undermine the effectiveness of this rule.

ii. Reciprocity

A number of commenters recommended limiting em-
ployment authorization to H-4 dependent spouses who
are from countries that authorize employment for
spouses of U.S. citizens in a similar immigration sta-
tus abroad (i.e., when there is reciprocity). DHS's focus
in this rule, however, is on retaining H-1B nonimmi-
grants for the benefit of U.S. employers and the U.S.
economy, including by helping businesses minimize
expensive disruptions caused by the departures from
the United States of certain highly skilled H-1B
nonimmigrants. As noted above, limiting the rule to
affect only a subset of H-1B nonimmigrant families
based on reciprocity would weaken the rule's efficacy.
Moreover, reciprocity would implicate foreign policy
considerations that are outside the scope of this rule-
making.

iii. Limiting Employment Authorization Based
on AC21 Extensions

A few commenters requested that DHS extend eligi-
bility for employment authorization only to the H-4 de-
pendent spouses of H-1B nonimmigrants who are ben-
eficiaries of AC21 extensions. DHS discussed this op-
tion in the proposed rule. The Department appreciates
this suggestion, but believes that also extending em-
ployment authorization to the spouses of H-1B nonim-
migrants who are the beneficiaries of approved Form
1-140 petitions more effectively accomplishes the goals
of this rulemaking. For the benefit of U.S. businesses
and the U.S. economy, DHS believes the rule should



117a (E)

provide incentives for those workers who have estab-
lished certain eligibility requirements and demon-
strated intent to reside permanently in the United
States and contribute to the U.S. economy. Extending
employment authorization to H-4 dependent spouses
of H-1B nonimmigrants with either approved Form
I-140 petitions or H-1B status granted pursuant to
sections 106(a) and (b) of AC21 encourages a greater
number of professionals with high-demand skills to re-
main in the United States. Moreover, by tying eligibil-
ity for employment authorization to approved Form
1-140 petitions, DHS is reaching the H-4 dependent
spouses of H-1B nonimmigrants granted status under
section 104(c) of AC21. DHS thus declines to exclude
from this rule the spouses of H-1B nonimmigrants
who have approved Form 1-140 petitions.

C. Legal Authority To Extend Employment
Authorization to Certain H-4 Dependent
Spouses

Over 40 commenters questioned DHS's legal authority
to extend employment authorization to certain H-4 de-
pendent spouses, often emphasizing that employment
for spouses of L and E nonimmigrants is expressly au-
thorized by statute.[22] Several commenters argued
that it was the role of Congress, not the Executive
Branch, to create immigration laws.

DHS disagrees with the view that this rule exceeds
the Secretary's authority. In the INA, Congress pro-
vided the Secretary with broad authority to adminis-
ter and enforce the immigration laws. The Secretary
1s expressly authorized to promulgate rules and “per-
form such other acts as he deems necessary for
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carrying out his authority” based upon considerations
rationally related to the immigration laws. INA sec-
tion 103(a)(3), 8 U.S.C. 1103(a)(3). Congress also pro-
vided the Secretary with the more specific statutory
authority to set by regulation the conditions of nonim-
migrant admission. INA section 214(a), 8 U.S.C.
1184(a). These provisions grant the Secretary broad
discretion to determine the most effective way to ad-
minister the laws. See Narenji v. Civiletti, 617 F.2d
745, 747 (D.C. Cir. 1979) (observing that the INA
“need not specifically authorize each and every action
taken by the Attorney General [(now Secretary of
Homeland Security)], so long as his action is reasona-
bly related to the duties imposed upon him”); see also
Arizona v. United States, 132 S. Ct. 2492, 2499 (2012)
(noting “broad discretion exercised by immigration of-
ficials” under the immigration laws).

More specifically, section 274A(h)(3)(B) of the INA,
8 U.S.C. 1324a(h)(3)(B), recognizes that employment
may be authorized by statute or by the Secretary. See
Arizona Dream Act Coalition v. Brewer, 757 F.3d 1053,
1062 (9th Cir. 2014) (“Congress has given the Execu-
tive Branch broad discretion to determine when
noncitizens may work in the United States.”); Perales
v. Casillas, 903 F.2d 1043, 1050 (5th Cir. 1990) (de-
scribing the authority recognized by INA 274A(h)(3)
as “permissive” and largely “unfettered”). Thus, the
commenters' arguments that DHS lacks authority to
grant employment eligibility to H-4 dependent
spouses because Congress has not specifically re-
quired it by statute are misplaced. The fact that Con-
gress has directed the Secretary to authorize employ-
ment to specific classes of aliens (such as the spouses
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of E and L nonimmigrants) does not mean that the
Secretary is precluded from extending employment
authorization to other classes of aliens by regulation
as contemplated by section 274A(h)(3)(B) of the INA,
8 U.S.C. 1324a(h)(3)(B).[23]

D. Comments on the Analysis of Executive
Orders 12866 and 13563

1. Comments Related to Labor Market Impacts
Of the approximately ten percent of commenters who
generally opposed the rule, a majority of those com-
menters asserted that allowing eligible H-4 dependent
spouses to receive employment authorization would
have negative economic impacts. Chief among these
concerns was the impact of the proposed rule on the
U.S. labor market. Many commenters believed that
the proposed rule would increase competition for jobs;
exacerbate the nation's unemployment rate; drive
down wages; and otherwise negatively impact native
U.S. workers. A few commenters also suggested that
allowing H-4 dependent spouses to enter the labor
market would negatively impact highly skilled H-1B
nonimmigrants.

DHS appreciates these viewpoints and has carefully
considered the potential for negative labor market im-
pacts throughout this rulemaking. DHS affirms its be-
lLief expressed in the proposed rule that any labor mar-
ket impacts will be minimal. As a preliminary matter,
this regulatory change applies only to the H-4 depend-
ent spouses of H-1B nonimmigrants who have actively
taken certain steps to obtain LPR status. As such, the
rule simply accelerates the timeframe by which these
spouses are able to enter the U.S. labor market.
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Importantly, the rule does not require eligible H-4
spouses to submit an application for an EAD, nor does
the granting of an EAD guarantee that H-4 spouses
will obtain employment. Further, the relatively small
number of people affected by the rule limits any im-
pact the rule may have on the labor market. Although
DHS, in this final rule, increased its estimate of the
number of H-4 dependent spouses who might benefit
from the rule, the maximum number of such spouses
who could request employment authorization and ac-
tually enter the labor market in the initial year (the
year with the largest number of potential applicants)
represents only 0.1156 percent of the overall U.S. ci-
vilian labor force. This increased estimate does not
change the Department's conclusion that this rule will
have minimal labor market impacts.

Moreover, with respect to the potential that this rule
and the policy goals of retaining certain highly skilled
H-1B nonimmigrants may cause native-worker dis-
placement and wage reduction, DHS notes that there
1s a large body of research that supports the findings
that immigration of highly skilled workers is benefi-
cial to the U.S. economy and labor market in the long-
term. For example, several commenters provided
studies that refuted arguments that highly skilled im-
migrants are used for “cheap labor,” [24] while many
others offered evidence that showed the positive ef-
fects of immigration, and particularly high-skilled im-
migration, on the U.S. labor market.[25] These com-
menters pointed to a Congressional Budget Office re-
port and academic study [26] that showed that immi-
gration generally produces a modest increase in the
wages of native-born workers in the long-run, and that
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any negative economic effects—in the form of wages—
are largely felt by other immigrant workers with sim-
ilar education and skill levels. DHS also notes that the
Immigration and Nationality Act's employment-re-
lated antidiscrimination provision, enforced by the
Department of Justice's Office of Special Counsel for
Immigration-Related Unfair Employment Practices,
prohibits employment discrimination in hiring, firing
and recruiting and referring for a fee based on citizen-
ship status. In general, employers may not reject U.S.
workers in favor of nonimmigrant visa holders based
on citizenship status. INA section 274B(a)(1)(B),
8 U.S.C. 1324b(a)(1)(B).

From a labor market perspective, it is important to
note that there are not a fixed number of jobs in the
United States. Basic principles of labor market eco-
nomics recognize that individuals not only fill jobs, but
also stimulate the economy and create demand for jobs
through increased consumption of goods and services.
On this point, approximately 2,600 commenters
thought that the regulation as proposed will stimulate
the U.S. economy through the spillover effects associ-
ated with dual-income households, thus leading to in-
creased spending throughout the economy, greater in-
vestments in real estate, the potential for job creation,
and increased tax revenue. Relatedly, other comment-
ers expressed their belief that the rule will bolster U.S.
competitiveness, economic strength and innovation. A
few commenters noted that the proposal will enhance
the ability of U.S. businesses to attract and retain
highly skilled immigrants, resulting in potential eco-
nomic gains to U.S. companies and the U.S. economy.
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In addition, commenters also highlighted several so-
cial benefits of the proposed rule, including: Family
unification; overall family financial security and sta-
bility; providing a means for H-4 dependent spouses to
be financially independent; and significantly aiding
the H-1B nonimmigrant and his or her family in inte-
grating into American culture and communities. DHS
appreciates these comments and agrees that the rule
will provide economic and social benefits to the H-1B
nonimmigrant worker and his or her family as they
wait to obtain LPR status.

Finally, a few commenters suggested that allowing
H-4 dependent spouses to enter the labor market
would negatively impact the job prospects of highly
skilled H-1B nonimmigrants. These commenters gen-
erally suggested, without providing empirical support,
that by allowing H-4 dependent spouses to have an
EAD, U.S. employers will prefer to hire such individu-
als rather than to go through the additional effort of
hiring an H-1B nonimmigrant. DHS appreciates these
concerns but lacks data on the skillsets or educational
levels of H-4 dependent spouses to indicate that they
will take jobs that are typically held by highly skilled
H-1B nonimmigrants. Nor, as noted above, is the U.S.
labor market static; individuals who supply labor also
create demand for labor through increased consump-
tion and other spending. The fact that this rule pro-
vides employment authorization only to H-4 depend-
ent spouses who are tied to an H-1B nonimmigrant
who 1is sufficiently on the path to LPR status further
mitigates the possibility that this rule will cause em-
ployers to hire H-4 dependent spouses over H-1B
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nonimmigrants. DHS anticipates that employers will
continue to fully utilize the H-1B program and does
not believe that this rule will adversely affect the job
prospects of H-1B nonimmigrants.

2. Comments on the Volume Estimate and
Methodology

Of the ten percent of commenters who opposed the
rule, many felt that the Department's estimates of the
potential eligible population were too low. Two com-
menters suggested that DHS employ a different meth-
odology to arrive at the estimated number of likely el-
igible H-4 dependent spouses. One commenter pro-
vided highlighted excerpts of the Yearbook of Immi-
gration Statistics, as published by the DHS Office of
Immigration Statistics, containing statistics on indi-
viduals who had obtained LPR status under employ-
ment-based preference categories. The commenter
highlighted the total number of spouses who had ad-
justed status to lawful permanent residence and the
total number of individuals who adjusted to LPR sta-
tus under the first through third employment-based
preference categories. DHS assumes that the com-
menter was suggesting that DHS simply apply that
historical average to estimate the number of H-4 de-
pendent spouses who will be eligible to apply for em-
ployment authorization under this rule.

DHS appreciates this response and carefully consid-
ered this approach. However, that approach fails to ac-
count for those H-1B nonimmigrants and their fami-
lies who are currently in the backlog waiting for immi-
grant visas. Furthermore, that approach would also
overstate the likely number of H-4 dependent spouses
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who would be eligible to apply for employment author-
1ization under this rule. That is so because the ap-
proach does not account for the proportion of employ-
ment-based adjustment applicants who are in H-1B
status as compared to those adjusting from another
nonimmigrant status. Moreover, not all spouses of H-
1B nonimmigrants are currently in H-4 nonimmigrant
status. For these reasons, DHS disagrees with the
commenters' suggested approach to estimating the
volume of H-4 dependent spouses who will be eligible
to apply for employment authorization under this rule.
Estimating the eligible population by taking into ac-
count the backlog of H-1B nonimmigrants who have
approved I-140 petitions but are unable to adjust sta-
tus due to a lack of available immigrant visas, along
with the estimated future flow of newly eligible
spouses, 1s a more accurate methodology for estimat-
ing the number of H-4 dependent spouses whom this
rule may impact.

DHS has carefully considered ways to estimate the
volume of potential H-4 dependent spouses who will
be eligible to apply for employment authorization un-
der this rule. Based on comments received that ques-
tioned whether the estimated volume of such spouses
was too low, DHS reviewed and updated its estimates
in preparing this final rule. DHS acknowledges that
there is some uncertainty in this analysis, but believes
its methodology offers the best available estimates.

Although the estimate of H-4 dependent spouses
who could be eligible to apply for employment author-
1zation increased in this final rule,[27] the findings
and impacts of the rule remain essentially the same.
In the first year, if all 179,600 H-4 dependent spouses
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who DHS estimates may be eligible under the rule
were to enter the U.S. labor market, that population
would still constitute a small fraction of one percent of
the overall U.S. civilian workforce. And many of these
H-4 dependent spouses will be able to seek employ-
ment even without this rule, as immigrant visa num-
bers become available and H-1B nonimmigrant fami-
lies become eligible to file for adjustment of status. As
noted previously, this rule simply accelerates the
timeframe in which certain H-4 dependent spouses
are able to enter the labor market.

Notwithstanding the revised volume estimates, the
basis for this rule, as discussed throughout the pro-
posed rule and this final rule, remains accurate. DHS
1s taking this action to further incentivize H-1B
nonimmigrants and their families to continue to wait
and contribute to the United States through an often
lengthy waiting period for an immigrant visa to be-
come available. DHS expects that these actions will
also benefit U.S. employers by decreasing the labor
disruptions that occur when H-1B nonimmigrants
abandon the permanent resident process.

3. Comments on Specific Costs and Benefits
Discussed in the Analysis

One commenter believed that the proposed rule over-
stated the potential costs and understated the benefits
of the rule. Specifically, the commenter alleged that
DHS' estimates for cost per applicant were exagger-
ated because DHS included the monetized opportunity
costs associated with applying for employment author-
1zation. That same commenter also believed that DHS
failed to stress the economic and social benefits of the
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rule. Another commenter believed that the proposed
rule failed to acknowledge the economic losses in-
curred by the current inability of H-4 dependent
spouses to work.

DHS has carefully considered these comments and
does not believe that the potential costs and benefits
were either under- or overestimated. In the proposed
rule, DHS highlighted the economic benefits to both
the H-4 dependent spouse and the H-1B family unit
that would accrue from additional income. In addition,
in the proposed rule DHS discussed the societal inte-
gration benefits that would accrue to the H-4 depend-
ent spouse and the H-1B family that would come from
the spouse's ability to participate in the U.S. labor
market. DHS disagrees with comments that the appli-
cation costs were inflated because we assigned a valu-
ation to the H-4 dependent spouse's time. DHS
acknowledged in the proposed rule that these spouses
do not currently work. DHS decided to use the mini-
mum wage as a reasonable proxy to estimate the op-
portunity costs of their time. DHS disagrees with the
questionable notion that just because these spouses
are not currently able to participate in the labor mar-
ket, they do not face opportunity costs and/or assign
valuation in deciding how to allocate their time. As
such, DHS utilized a reasonable approach in assigning
value to their time.

E. Comments on the Application for
Employment Authorization

Over 180 commenters raised issues related to employ-
ment authorization, including filing procedures, pre-
mium processing, validity periods, renewals,
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evidentiary documentation, concurrent filings for ex-
tension of stay/change of status, automatic extensions
of employment authorization, and filing fees. DHS
carefully considered these comments and addresses
them below.

1. Streamlined or Modernized Filing
Procedures

Commenters urged DHS and USCIS to utilize stream-
lined or modernized filing procedures for Applications
for Employment Authorization (Forms I-765) submit-
ted by H-4 dependent spouses. USCIS is moving from
a paper-based application and adjudication process to
an electronic one through the development of an Elec-
tronic Immigration System (“USCIS ELIS”). When
complete, USCIS ELIS will allow customers to elec-
tronically view their applications, petitions or re-
quests, receive electronic notification of decisions, and
electronically receive real-time case status updates.
This 1s a global effort affecting all USCIS benefit re-
quest programs and, therefore, is outside the scope of
this rulemaking. DHS will notify the public when
USCIS is prepared to begin accepting electronic filings
of Applications for Employment Authorization by eli-
gible H-4 dependent spouses. DHS will begin accept-
ing Applications for Employment Authorization
(Forms 1-765) submitted by certain H-4 dependent
spouses on the effective date of this rule, May 26, 2015.
This effective date is intended to prevent an overlap of
H-1B cap season and an initial filing surge of Forms I-
765 under 8 CFR 274a.12(c)(26). As a result, USCIS
will be able to implement this program in a manner
that will avoid prolonged delays of processing other
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petition and application types, in particular those H-
1B petitions seeking an FY 2016 cap number. It will
also allow USCIS to maintain excellent customer ser-
vice for all USCIS stakeholders, including H-1B em-
ployers, H-1B nonimmigrants and their families.

2. Employment Authorization Document (Form

I-766) Validity Period

Nine commenters requested that DHS issue the Em-
ployment Authorization Document (EAD) (Form
[-766) with a validity period that matches the H-4 de-
pendent spouse's status. Related to this request, an-
other commenter requested a three-year validity pe-
riod to match the H-1B and H-4 authorized periods of
admission. DHS agrees with commenters that to re-
duce possible cases of unauthorized employment, the
EAD validity period should match the H-4 dependent
spouse's length of authorized admission. Thus, in is-
suing an EAD to an otherwise eligible H-4 dependent
spouse, DHS generally will authorize a validity period
that matches the H-4 spouse's remaining authorized
period of admission, which may be as long as three
years in cases not involving DOD-related services.
This policy will ensure that USCIS does not grant em-
ployment authorization to an H-4 dependent spouse
who 1s not eligible for the benefit. It will also likely re-
duce the number of times that H-4 dependent spouses
may need to request renewal of their employment au-
thorization.

One commenter requested that DHS issue a proba-
tionary EAD with a six-to twelve-month validity pe-
riod, at the end of which the H-4 dependent spouse
would have to prove that he or she is working legally
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and paying taxes. DHS declines to adopt this sugges-
tion. The EAD that DHS will issue H-4 dependent
spouses pursuant to this rule is evidence of employ-
ment authorization to lawfully work in the United
States for any employer. DHS is not aware of any risk
factors—such as fraud, criminal activity, or threats to
public safety or national security—associated with
H-4 dependent spouses as a whole that would support
1mposing a six-month validity period. Moreover, the
administrative burden resulting from additional adju-
dications and the possibility of gaps in employment
authorization, together with the burdens this limita-
tion would place on the H-4 dependent spouse, make
imposing a six-month validity period unreasonable.
Regarding the suggestion that H-4 dependent
spouses should be required to prove that they pay
taxes as a condition of obtaining or maintaining work
authorization, DHS does not require proof of payment
of taxes for any of the classes of aliens eligible to file
the Application for Employment Authorization. As a
preliminary matter, issuance of an EAD does not re-
quire an H-4 dependent spouse to work. Nor does is-
suance of the EAD guarantee that an H-4 dependent
spouse will find employment and therefore be required
to pay taxes on any income earned through such em-
ployment. Moreover, DHS is not aware of any evi-
dence, and the commenter provided none, indicating
that H-4 dependent spouses are likely to engage in tax
evasion or other tax-related unauthorized activity if
they are provided employment authorization pursuant
to this rule. At the same time, USCIS would face sig-
nificant operational burdens if it were required to col-
lect and verify tax documents for each H-4 dependent



130a (E)

spouse seeking employment authorization under this
rule.

3. EAD Renewals

Five commenters requested that DHS allow H-4 de-
pendent spouses to apply for EAD renewals up to six
months in advance, in part to align with the time
frame permitted for filing of the Petition for a Nonim-
migrant Worker (Form I-129) to extend the H-1B
nonimmigrant's status. As explained below in Section
II1.E.5, DHS will permit those H-4 dependent spouses
seeking to concurrently file their Form I-765 applica-
tion with their Application to Extend/Change Nonim-
migrant Status (Form I1-539), and if applicable their
spouses' Form 1-129 petition, to file up to six months
in advance of the requested start date. Please note,
however, that USCIS will not adjudicate the Form I-
765 application until a determination has been made
on the underlying Form I-539 application and/or Form
1-129 petition. The time at which an H-4 dependent
spouse will be eligible to apply for an EAD renewal
will vary, as it is dependent on actions taken by the H-
1B nonimmigrant, including actions to maintain and
extend his or her H-1B status, as well as the H-4 de-
pendent spouse's status.

4. Acceptable Evidentiary Documentation

Several commenters submitted comments related to
the Application for Employment Authorization (Form
[-765) and to the evidence required to be submitted by
applicants with the application. One commenter asked
DHS to make changes to assist applicants in obtaining
acceptable evidentiary documentation. This com-
menter requested that USCIS provide the H-4
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dependent spouse, upon request, with his or her immai-
gration case related paperwork, such as the original
underlying petition. Another commenter requested
that DHS provide clarification about the evidentiary
standard relating to AC21 eligibility.

In conjunction with the proposed rule, DHS pro-
posed conforming revisions to the Form I-765 applica-
tion to add H-4 dependent spouses described in this
rule to the classes of aliens eligible to file the form.
Concurrent with publication of this final rule, DHS
has made further changes to the form. DHS has made
clarifying changes to improve readability of the form
instructions describing the types of documentary evi-
dence that may be submitted in support of the appli-
cation. As further discussed in Part III.F.1 relating to
marriage fraud concerns, DHS also has revised the
regulatory text in 8 CFR 214.2(h)(9)(iv) and the form
instructions to clarify that supporting documentary
evidence includes proof of marriage. Finally, DHS has
revised the form itself to include a check box that self-
1dentifies the applicant as an eligible H-4 dependent
spouse. DHS believes that adding the check box for H-
4 dependent spouses to the form will aid in the effi-
cient processing of the form by facilitating USCIS's
ability to match the application with related petitions
that are integral to determining the H-4 dependent
spouse's eligibility for employment authorization, as
discussed below in Part II1.E.5.

DHS appreciates the concerns regarding the diffi-
culty that some applicants may face in obtaining the
necessary documentation to support the Form I-765
application. DHS's revisions in this final rule to 8 CFR
214.2(h)(9)(iv) and the instructions to Form I-765
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provide for flexibility in the types of evidentiary docu-
mentation that may be submitted by applicants. If the
H-4 dependent spouse cannot submit the primary evi-
dence listed in the form instructions, he or she may
submit secondary evidence, such as an attestation
that lists information about the underlying Form
I-129 or Form I-140 petition, so that an adjudicator
may be able to match the Form I-765 application with
the underlying petition(s). Such information may in-
clude the petition receipt number, the beneficiary's
name and/or the petitioner's name. If secondary evi-
dence does not exist or cannot be obtained, an appli-
cant may demonstrate this and submit two or more
sworn affidavits by non-parties who have direct
knowledge of the relevant events and circumstances.
This approach should address the situation where the
H-4 dependent spouse is unable to access the immigra-
tion paperwork relating to the H-1B nonimmigrant.
Notwithstanding the option for submitting secondary
evidence, if an applicant prefers to obtain the primary
evidence listed in the form instructions from USCIS
for submission with the Form I-765, the applicant may
make a request for documents maintained by USCIS
by following established procedures for making such
requests under the Freedom of Information Act
(FOIA). See http://www.uscis.gov/about-us/freedom-
information-and-privacy-act-foia/how-file-foia-pri-

vacy-act-request/how-file-foiapa-request. DHS de-
clines to establish new procedures for making docu-
ment requests that are applicable only to applicants
who are H-4 dependent spouses. The established
FOIA process for making document requests promotes
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fairness, uniformity, and administrative efficiency,
while ensuring that privacy protections are enforced.

Finally, in response to the comment on the eviden-
tiary standard that will apply to H-4 dependent
spouses, DHS notes that such spouses will have to
meet the same burden of proof (i.e., preponderance of
the evidence) as other applicants for employment au-
thorization. See, e.g., Matter of Chawathe, 25 1. N. Dec.
369, 376 (AAO 2010) (describing “preponderance of the
evidence” standard).

5. Concurrent Filings

A couple of commenters requested that DHS allow el-
1gible H-4 dependent spouses to file the Application for
Employment Authorization (Form I-765) concurrently
with an Immigrant Petition for Alien Worker (Form I-
140) or an Application to Extend/Change Nonimmi-
grant Status (Form I-539). For the reasons that follow,
DHS agrees to allow Form I-765 to be concurrently
filed with Form I-539, but not with Form I-140.

DHS currently permits an H-4 dependent spouse to
file Form I-539 concurrently with a Petition for a
Nonimmigrant Worker (Form 1-129) filed on behalf of
the H-1B nonimmigrant. This provides several effi-
ciencies, as the status of the H-4 dependent spouse 1s
based on the resolution of the H-1B nonimmigrant's
Form 1-129 petition and both forms may be processed
at the same USCIS locations. For similar reasons,
DHS has decided to permit H-4 dependent spouses to
file Applications for Employment Authorization
(Forms I-765) concurrently with certain related bene-
fit requests: Applications to Extend/Change Nonimmi-
grant Status (Forms I-539) and, if applicable, with
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Petitions for a Nonimmigrant Worker (Form I-129). As
noted previously, DHS has decided to issue EADs to
eligible H-4 dependent spouses with validity dates
that match their authorized periods of admission.
That period of admission is determined as part of the
Form I-539 application adjudication, which, in turn, is
largely dependent on the H-1B nonimmigrant's period
of admission determined as part of the Form 1-129 ad-
judication. Because adjudication of those forms are in-
terrelated, and because they are submitted to the
same USCIS locations, DHS has determined that it is
reasonable to allow those forms to be concurrently
filed.

DHS, however, cannot extend the courtesy of con-
current filing with Form I-140 immigrant visa peti-
tions filed on behalf of the H-1B nonimmigrant. Pres-
ently, Forms I-129 and I-539 are not processed at the
same USCIS locations in which Form I-140 petitions
are adjudicated. As a result, each form must be filed
separately at the USCIS Service Center location hav-
ing jurisdiction over the relevant form. Additionally,
determining the spousal relationship between the
H-1B nonimmigrant and the H-4 dependent spouse is
not a necessary part of the adjudication of the Form
1-140 petition.[28] To permit concurrent filing of Form
I-765 with Form I-140 would undermine DHS' efforts
to facilitate efficient processing of both benefit re-
quests.

DHS also notes that it cannot adjudicate a Form I-
765 filed by an H-4 dependent spouse until the Depart-
ment has made a determination regarding the H-1B
nonimmigrant's eligibility for H-1B status under sec-
tions 106(a) and (b) of AC21 or until a Form I-140
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petition has been approved. Prior to adjudicating such
Form I-765, DHS must also make a determination
that the H-4 dependent spouse remains eligible for
H--4 status. As such, DHS amends the current rule to
clarify that the 90-day clock specified in 8 CFR
274a.13(d) authorizing DHS to issue interim employ-
ment authorization if the Form I-765 is not adjudi-
cated within 90 days is not triggered until necessary
eligibility determinations have been made on the un-
derlying nonimmigrant status for the H-1B nonimmi-
grant and the H-4 dependent spouse. If the H-4 de-
pendent spouse's employment authorization is based
on a favorable eligibility determination relating to the
nonimmigrant status of either the H-1B nonimmi-
grant or the H-4 dependent spouse, the 90-day clock is
triggered when that eligibility determination is made.
Alternatively, if employment authorization is based on
a favorable eligibility determination relating to the
nonimmigrant status of both the H-1B nonimmigrant
and the H-4 dependent spouse, the 90-day clock is not
triggered until an eligibility determination is made on
both. Accordingly, DHS is making conforming amend-
ments to 8 CFR 214.2(h)(9)(iv) and 8 CFR 274a.13(d)
in this final rule and the instructions to Form I-765.
These amendments permit H-4 dependent spouses un-
der this rule to concurrently file their Form I-765 with
related benefit requests, specified in the form instruc-
tions to include their Application to Extend/Change
Nonimmigrant Status (Form 1-539), and if applicable,
their spouse's Form I-129 petition. As a result of the
amendments, the 90-day clock described in 8 CFR
274a.13(d) would also not start until after a
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determination has been made on the underlying H-1B
status, H-4 status, or both.

6. Premium Processing

Three commenters requested premium processing ser-
vice for H-4 dependent spouses seeking to file Applica-
tions for Employment Authorization (Forms I-765).
These commenters highlighted the benefit that the ex-
tra premium processing fees could bring to USCIS.
DHS appreciates these comments, but has decided not
to extend premium processing to Form I-765 applica-
tions filed by H-4 dependent spouses in conjunction
with this rulemaking. DHS currently offers premium
processing service for certain employment-based peti-
tions and applications, including H-1B, L, and E
nonimmigrant worker petitions and certain EB-1,
EB-2 and EB-3 immigrant visa petitions. Extending
premium processing to Form I-765 applications, how-
ever, presents operational concerns and would be in-
consistent with procedural realities for USCIS. The
agency, for example, would be unable to comply with
premium processing requirements on any Form I-765
application that is contingent on the adjudication of a
concurrently filed Application to Extend/Change
Nonimmigrant Status (Form 1-539). Due to these and
other operational concerns, DHS will not extend pre-
mium processing service to Form I-765 applications,
including applications filed by H-4 dependent spouses
under this rule at this time.

7. Automatic Extensions of Work Authorization

One commenter requested an automatic extension of
work authorization for 240 days after an H-4 depend-
ent spouse's EAD expires. DHS, however, is concerned
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with improperly granting employment authorization
to an H-4 dependent spouse who is ineligible for it. As
the validity of the H-4 dependent spouse's eligibility
for employment authorization will be tied to his or her
authorized period of admission, automatic extensions
of employment authorization without review of the un-
derlying extension of stay applications for the H-1B
nonimmigrant and H-4 dependent spouse could result
in employment authorization being extended to indi-
viduals who will eventually be determined ineligible
for this benefit. DHS thus declines to adopt this rec-
ommendation.

To avoid any potential gaps in employment authori-
zation when seeking an extension of employment au-
thorization, DHS recommends that the H-4 dependent
spouse timely file all necessary applications. DHS's
policy to permit concurrent filing of Forms I-539,
1-129, and I-765 should also help H-4 dependent
spouses avoid gaps in employment authorization, as
these forms may be filed concurrently up to six months
in advance of date of need.

8. Filing Fees
Several commenters submitted remarks on the filing
fees without expressing support for or opposition to
the fees. Additionally, some commenters asserted that
USCIS would benefit from an increased volume of
fees, and another commenter requested that the U.S.
Government help pay for immigration-related applica-
tion fees.

DHS is bound by statutes and regulations governing
its collection of fees in connection with immigration
benefit requests. See INA section 286(m)-(p), 8 U.S.C.
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1356(m)-(p); 8 CFR 103.7. DHS generally must set ap-
plication fees at a level that enables it to recover the
full costs of providing services, including the costs of
similar services provided without charge to certain
other applicants. But DHS may offer assistance with
respect to immigration-related application fees in the
form of fee waivers. Discretionary fee waivers are pro-
vided on a case-by-case basis when the party request-
ing the benefit is unable to pay the prescribed fee and
the waiver request is consistent with the underlying
benefit being requested. See 8 CFR 103.7(c)(1).

For the reasons that follow, DHS believes that it
would be unlikely that H-4 dependent spouses would
be unable to pay the prescribed fee for the Application
for Employment Authorization (Form I-765). By defi-
nition, H-4 dependent spouses are married to H-1B
nonimmigrants who are employed and earning a sal-
ary of at least the prevailing wage in their occupation.
H-4 dependent spouses will thus generally be unable
to establish that they cannot pay the fee prescribed for
the Form I-765 application. For these reasons, DHS
declines to establish a general fee waiver for the Form
I-765 filed by eligible H-4 dependent spouses under
this rule. See 8 CFR 103.7(d). USCIS will consider fee
waiver requests on a case-by-case basis. See 8 CFR
103.7(c)(3)(viii). As noted above, given the nature of
the H-1B nonimmigrant's employment, a showing of
inability to pay as required by the regulation would be
the exception rather than the rule.
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9. Possible Restrictions on EADs Issued to H-4
Dependent Spouses

A few commenters recommended imposing certain re-
strictions on employment authorization issued to H-4
dependent spouses, such as: Creating a cap on the
number of EADs that could be granted to H-4 depend-
ent spouses; prohibiting the H-1B nonimmigrant and
H-4 dependent spouse from having the same employer
or working in the same occupation; prohibiting em-
ployers from replacing an American veteran with an
H-1B nonimmigrant; restricting H-4 work authoriza-
tion to certain employers; creating a National Registry
of Jobs that H-4 dependent spouses would be allowed
to apply for; forcing individuals to surrender their for-
eign passports when they obtain U.S. citizenship as a
way of proving allegiance; allocating EADs in a pro-
portionate manner based on nationality; and requir-
ing H-4 dependent spouses to pay for training pro-
grams for U.S. citizens.

DHS declines to incorporate the suggested re-
strictions into this final rule. A primary purpose of this
rule is to assist U.S. employers in retaining certain
highly skilled H-1B nonimmigrants. Allowing certain
H-4 dependent spouses to apply for employment au-
thorization removes a disincentive that currently un-
dermines this goal. Imposing the suggested re-
strictions, such as numerical caps or per-country quo-
tas, would limit the effectiveness and purpose of this
rule. Additionally, DHS believes that EADs provide
inherent protections that mitigate the risk of abuse
and exploitation. Because these EADs may be used to
work for any employer, workers are free to find new
employment at any point during the EAD's validity,
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including if they are dissatisfied with their pay or
working conditions. Finally, DHS reiterates that the
individuals being provided employment authorization
under this rule belong to a class of aliens that is al-
ready likely to enter the U.S. labor market with EADs.
In sum, DHS does not believe that extending eligibil-
ity for employment authorization to H-4 dependent
spouses will lead to the broad exploitation of EADs.

10. Circular EADs

One commenter noted that this rule could lead to “cir-
cular EADs,” whereby spouses who are both eligible
for H-1B status may switch status (H-1B to H-4 and
vice versa) so that one spouse may maintain an EAD
at all times. This commenter conveyed the concern
that H-1B nonimmigrants might initiate the primary
steps towards permanent residence, then switch back
and forth between H-1B and H-4 statuses to stay in
the United States forever.

DHS acknowledges that H-1B nonimmigrants will
be able to change status, as permitted by law. DHS
believes it 1s extremely unlikely, however, that an
H-1B nonimmigrant will seek to remain in the United
States forever by switching between nonimmigrant
statuses as a result of this rule. The rule is intended
to benefit those H-1B nonimmigrants who are already
well on the path to lawful permanent residence and,
therefore, seek to remain in the United States perma-
nently on this basis. Although the waiting period for
an immigrant visa may be lengthy, there is an end
date as indicated on the Department of State's Visa
Bulletin. So any incentive to switch between statuses
indefinitely would be weighed by the nonimmigrant
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against the benefits of obtaining LPR status, including
the ability to work in the United States without being
tied to a specific employer and the ability of the H-4
dependent spouse to work without needing to periodi-
cally apply and pay for an EAD. Moreover, with lawful
permanent residency, an individual is eligible to apply
for U.S. citizenship, generally after five years, and to
petition for relatives to immigrate to the United
States, benefits that are not available to persons with
H-1B or H-4 status.

11. Form I-765 Worksheets

One commenter expressed concern that H-4 depend-
ent spouses would need to demonstrate economic need
for employment because of the reference in the Paper-
work Reduction Act section of the proposed rule to the
Form 1-765 Worksheet (Form I-765WS). DHS 1is clari-
fying that H-4 dependent spouses are not required to
establish economic need for employment authoriza-
tion. H-4 dependent spouses are not required to sub-
mit Form I-765WS with their Application for Employ-
ment Authorization (Form I-765). DHS has corrected
this error in the form instructions to the Application
for Employment Authorization (Form I-765).

12. Other Related Issues

Several commenters sought guidance on issues tan-
gential to the issuance of employment authorization to
H-4 dependent spouses. For example, one commenter
asked for clarification on the type of status that an H-4
dependent spouse will receive when readmitted into
the United States after traveling abroad. Another
commenter wanted to know if an H-4 dependent
spouse could work from home in the United States for
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his or her native country employer on the native coun-
try salary. Because this rulemaking is limited to ex-
tending eligibility for employment authorization to
H-4 dependent spouses and does not make changes to
admission requirements or conditions of employment
authorization, DHS considers these questions outside
the scope of this rulemaking. Please consult the
USCIS Web site at www.uscis.gov or contact USCIS
Customer Service at 1-800-375-5283 for current guid-
ance.

Finally, several commenters requested clarification
about EAD processing and adjudication times. USCIS
posts current processing times on its Web site and en-
courages interested stakeholders to consult
www.uscis.gov if they have questions about adjudica-
tion times.[29]

F. Fraud and Public Safety Concerns

Over 100 commenters raised concerns related to fraud
and public safety, including issues related to resume
fraud, marriage fraud, participation by individuals
with criminal records, unauthorized employment, and
employer abuse in the H-1B program. Strict conse-
quences are already in place for immigration-related
fraud and criminal activities, including inadmissibil-
ity to the United States, mandatory detention, ineligi-
bility for naturalization, and removability. See, e.g.,
INA sections 101(f), 212(a)(2) & (a)(6), 236(c),
237(a)(1)(G) & (a)(2), 318; 8 U.S.C. 1101(f), 1182(a)(2)
(a)(6), 1226(c), 1227(a)(1)(G) & (a)(2), 1429. Neverthe-
less, the Department welcomes suggestions to further
prevent fraud and protect public safety in the imple-
mentation of its programs. The Department carefully
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considered these comments and addresses them be-
low.

1. Falsifying Credentials and Marriage Fraud
Over 100 commenters anticipated that certain H-4 de-
pendent spouses would falsify their resumes or quali-
fications or marry for immigration purposes. With re-
spect to potential resume fraud, DHS notes that eligi-
bility for employment authorization for H-4 dependent
spouses will not depend in any way on their profes-
sional or educational qualifications or their resumes.
It will be up to potential employers to verify the qual-
ifications of H-4 dependent spouses they may be seek-
ing to hire. This concern is therefore outside the scope
of this rulemaking.

With respect to marriage fraud, DHS is revising 8
CFR 214.2(h)(9)(iv) to clarify that establishing eligibil-
ity for employment authorization under this rule re-
quires evidence of the spousal relationship between
the H-4 dependent spouse and the H-1B nonimmi-
grant. DHS is also making conforming revisions to the
form instructions to Form I-765 to require that H-4 de-
pendent spouses submit proof of marriage to the H-1B
nonimmigrant with the form. USCIS officers are spe-
cially trained to recognize indicia of fraud, including
marriage fraud and falsified documents, and review
other immigration petitions for these circumstances as
well. If such fraud is suspected, the relevant USCIS
officer may refer the case to the local fraud unit for
further inquiry. USCIS may also submit leads related
to significant fraud to U.S. Immigration and Customs
Enforcement for criminal investigation. DHS believes
that current fraud-detection training, mechanisms for
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detecting and investigating fraud, and fraud-related
penalties are sufficient for deterring and detecting
marriage fraud in this context.

2. Prohibition Related to Felony Charges and
Convictions

Two commenters requested a prohibition against par-
ticipation by anyone charged with, awaiting trial for,
or convicted of a felony. DHS appreciates the com-
menters' concerns over public safety and notes that
the eligibility for employment authorization extended
by this rule to certain H-4 dependent spouses is dis-
cretionary. DHS officers will consider any adverse in-
formation—including criminal convictions, charges,
and other criminal matters—on a case-by-case basis.

3. Unauthorized Employment

A few commenters thought that this rule would help
curb any unauthorized employment in which H-4 de-
pendent spouses are currently engaging. Additionally,
several commenters raised concerns that this rule
could encourage illegal immigration and increase the
number of undocumented workers in the United
States. DHS disagrees that this rule may encourage
1llegal immigration. DHS believes that this rule will
provide options to certain H-4 dependent spouses al-
lowing them to engage in authorized employment. In-
dividuals eligible for employment authorization under
this rule must have been granted H-4 status and must
remain in such lawful status before they can be
granted employment authorization pursuant to this
rule. An H-4 dependent spouse who engaged in unau-
thorized employment would not have been maintain-
ing lawful H-4 status and therefore would be ineligible
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for this new benefit. Therefore, the Department does
not believe that this rule will incentivize unauthorized
employment or any other illegal activities.

4. Employer Abuse of H-1B Nonimmigrants and
H-4 Dependent Spouses

A number of commenters raised concerns over poten-
tial employer abuse of H-1B nonimmigrants and H-4
dependent spouses. These concerns included failure to
pay prevailing wages and demanding long hours with-
out adequate compensation. DHS appreciates these
concerns and maintains that employers must not in-
timidate, threaten, restrain, coerce, blacklist, dis-
charge or otherwise discriminate or take unlawful ac-
tion against any employee. Violators face severe pen-
alties. See INA 212(n)(2)(C)av), 8 U.S.C.
1182(n)(2)(C)(iv). DHS takes seriously any potential
abuse of H-1B nonimmigrants and H-4 dependent
spouses and encourages any workers who feel that
their rights have been violated by their employers to
file a complaint with DOL or another appropriate en-
tity, such as the Equal Employment Opportunity
Commission.[30] Any concerns raised by commenters
regarding H-1B nonimmigrants and worker protec-
tions in the H-1B program, however, are outside the
scope of this rulemaking.

G. General Comments

Over 300 commenters submitted feedback about gen-
eral immigration issues. A few commenters expressed
support for or opposition to immigration. Comments
ranged from requesting DHS to discontinue all types
of immigration to underscoring the need for compre-
hensive reform of the immigration laws to general
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support of immigration. DHS is charged with admin-
istering the immigration laws enacted by Congress,
and only Congress can change those laws. The com-
ments described above are therefore outside the scope
of this rulemaking. DHS, however, is committed to
comprehensive immigration reform that creates a
workable system that strengthens border security, im-
proves the U.S. economy, unites families, and pre-
serves national security and public safety.

Additionally, fewer than a dozen commenters ob-
jected to the ability of non-U.S. citizens to submit com-
ments on the proposed rule. As noted in that rule,
DHS welcomed comments from all interested parties
and did not place any restrictions based on citizenship
or nationality.

H. Modifications to the H-1B Program and
Immigrant Visa Processing

1. H-1B Visa Program

i. Circumventing the H-1B Cap

A few commenters suggested that employers may try
to exploit this regulation by using it to avoid the H-1B
numerical cap and hiring more foreign specialty occu-
pation workers than permitted by the statute. As a
preliminary matter, DHS cannot agree with the prem-
1se that hiring an individual with general (rather than
employer-specific) employment authorization consti-
tutes circumvention of the cap on H-1B nonimmi-
grants. This is particularly so when such employment
authorization is contingent on being married to an in-
dividual who was selected in the H-1B program and is
subject to the cap. Moreover, commenters provided no
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evidence or data that would support the contention
that this rule will be used by employers and H-4 de-
pendent spouses to circumvent the cap. For example,
DHS does not have, and commenters did not provide,
data on the skillsets or educational levels of H-4 de-
pendent spouses to indicate that they will generally
qualify for jobs that are typically held by highly skilled
H-1B nonimmigrants. Finally, it is unlikely that
highly skilled individuals who could independently
qualify under the H-1B program will instead opt to en-
ter the United States as H-4 dependent spouses and
subject themselves to lengthy periods of unemploy-
ment with the intent to circumvent the H-1B cap. As
noted previously, this rule provides eligibility for em-
ployment authorization only to those H-4 dependent
spouses who are married to certain H-1B nonimmai-
grants who have taken substantial steps, generally
taking many years, towards obtaining permanent res-
1dence. Such an individual may eventually obtain a job
for which an H-1B nonimmigrant could possibly have
qualified, but the Department does not consider this a
circumvention of the H-1B cap.

ii. Elimination or Modification of the H-1B
program

More than a dozen commenters requested that the
H-1B program be terminated. An approximately equal
number of commenters requested that the H-1B visa
cap be eliminated or modified in various ways. Several
commenters requested that DHS increase the number
of visas available, other commenters asked DHS to
eliminate the H-1B visa cap, while others recom-
mended decreasing the number of visas available.
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DHS cannot address the commenters’ suggestions in
this rulemaking. The H-1B program is required by
statute, which also sets the current cap on H-1B visa
numbers. Congressional action is thus required to ad-
dress the commenters' concerns, as the Secretary does
not have the authority to eliminate the program or
change the visa cap without congressional action. The
suggested changes are thus outside the scope of this
rulemaking.

Additionally, one commenter requested that DHS
allow for more flexible filing times for H-1B visas. This
request would require DHS to amend its H-1B regula-
tions, which currently provide that an H-1B petition
may not be filed or approved earlier than six months
before the date of actual need for the beneficiary's ser-
vices. See 8 CFR 214.2(h)(9)(1)(B). This rulemaking,
however, does not make substantive changes to the
H-1B program or its regulations. The request is thus
outside the scope of this rulemaking.

iii. More Flexible Change of Status From H-1B
to H-4

One commenter requested a modification of the H-1B
program to allow a family member who has been in the
United States for more than five years to choose be-
tween H-1B and H-4 status. To some extent, H-1B
nonimmigrants currently have this option. An H-4 de-
pendent spouse may seek classification as an H-1B
nonimmigrant if an employer files a petition on his or
her behalf. As long as one of the spouses maintains
H-1B status, the other is eligible for H-4 status. How-
ever, the underlying H-1B status is connected to the
need of a U.S. employer. To the extent that the
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commenter 1s suggesting a change to this requirement
such that both spouses could be present in the United
States in H-4 status, such a change would require con-
gressional action and, therefore, is beyond the scope of
this rulemaking.

iv. Applying for H-1B Status and Cap
Exemption

One commenter recommended that H-4 dependent
spouses be allowed to apply for H-1B visas and be ex-
empt from the cap. This final rule does not prohibit H-
4 dependent spouses from seeking and obtaining H-1B
status. Once an H-4 spouse seeks to change to H-1B
status, he or she is subject to annual limitations on H-
1B nonimmigrants. Only Congress can exempt groups
of individuals from the statutory H-1B numerical lim-
itations. This request is therefore beyond the scope of
this rulemaking.

v. Dependents of G Principal Nonimmigrants

One commenter requested that DHS change its G visa
regulations to allow dependents of principal G visa
holders to more freely obtain a different visa classifi-
cation (such as H-1B classification). Such a change is
outside the scope of this rulemaking.

2. Immigrant Visa Processing and Adjustment
of Status

Over 30 commenters requested the elimination of the
worldwide quotas for immigrant visas.[31] One com-
menter requested allowing the submission and receipt
of applications for adjustment of status when visas are
not available, and another requested that the rule
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include provisions to expedite the permanent resi-
dence process for the EB-2 and EB-3 preference cate-
gories. Several commenters requested that USCIS
grant EADs to LPR applicants while they wait for
their immigrant visas. Another commenter requested
that USCIS grant one skilled worker visa per eligible
family unit (rather than per each individual family
member), for the purpose of reducing backlogs. One
commenter requested that USCIS establish a proce-
dure by which those in the process of seeking LPR sta-
tus could “pre-register” their intention to apply to ad-
just status.

DHS appreciates feedback from the public regarding
possible changes to the immigration laws and the sys-
tem for obtaining LPR status. DHS, however, will not
respond to these comments as they do not address
changes to the regulations made by this rulemaking
and are therefore outside the scope of this rulemaking.

I. H-1B Nonimmigrant's Maintenance of Status

Several commenters asked for more information about
the effect that an H-1B nonimmigrant's loss of employ-
ment or change of employer would have on the H-4 de-
pendent spouse's employment authorization. As
stated in the proposed rule, the H-4 dependent's sta-
tus is tied to the H-1B nonimmigrant's status. Thus, if
the H-1B nonimmigrant fails to maintain status, the
H-4 dependent spouse also fails to maintain status
and would therefore no longer be eligible for employ-
ment authorization. Under current regulations, DHS
may seek to revoke employment authorization if, prior
to the expiration date of such authorization, any
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condition upon which it was granted has not been met
or no longer exists. See 8 CFR 274a.14(b).

J. Environmental Issues

In the proposed rule, DHS requested comments relat-
ing to the environmental effects that might arise from
the proposed rule. Nine commenters submitted re-
lated feedback, noting general environmental issues
that come with an increased population. DHS appreci-
ates these comments but notes that the vast majority
of the population immediately affected by the rule is
already in the United States and has been here for a
number of years while waiting for their immigrant vi-
sas. The H-4 dependent spouses affected by this rule
generally will eventually be able to seek employment
even without this rule, as immigrant visa numbers be-
come available and H-1B nonimmigrant families be-
come eligible to file for adjustment of status. As noted
previously, this rule simply accelerates the timeframe
in which these individuals are able to enter the labor
market.

K. Reporting

A few commenters requested more information about
how DHS will monitor the outcome of the final rule,
such as by tracking EAD adjudications for H-4 de-
pendent spouses and publishing annual reports. DHS
maintains statistics on all immigration benefit pro-
grams and will monitor H-4 EAD adjudications and
include relevant information in its annual reports in
accordance with current reporting protocols.
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L. Implementation

Several hundred commenters requested that the rule
be implemented as soon as possible. One commenter
requested that a sunset provision be included in the
rule. At the end of the sunset period, the commenter
recommended that DHS evaluate the program, and, if
the results are positive, expand it. DHS believes that
a general sunset provision would not be practicable or
fair as it would require DHS to provide different peri-
ods of employment authorization to H-4 dependent
spouses depending on when they become eligible to ap-
ply. Further, DHS considers a sunset provision to be
at odds with the rule's purpose, which is to retain
highly skilled workers who often have a multi-year
wait before being eligible to apply for permanent resi-
dence.

With respect to implementation of this rule, DHS
must consider the 30-day effective date requirement
at 5 U.S.C. 553(d) as well as USCIS's implementation
requirements. Based on these factors, DHS has de-
cided that this rule will be effective 90 days from the
date of publication, May 26, 2015.

IV. Statutory and Regulatory Requirements

A. Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act of 1995 (UMRA)
1s intended, among other things, to curb the practice
of imposing unfunded Federal mandates on State, lo-
cal, and tribal governments. Title II of the Act requires
each Federal agency to prepare a written statement
assessing the effects of any Federal mandate in a pro-
posed or final agency rule that may result in a $100
million or more expenditure (adjusted annually for
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inflation) in any one year by State, local, and tribal
governments, in the aggregate, or by the private sec-
tor. The value equivalent of $100,000,000 in 1995 ad-
justed for inflation to 2014 levels by the Consumer
Price Index for All Urban Consumers is $155,000,000.

This rule does not exceed the $100 million expendi-
ture in any one year when adjusted for inflation
($155,000,000 in 2014 dollars), and this rulemaking
does not contain such a mandate. The requirements of
Title II of the Act, therefore, do not apply, and DHS
has not prepared a statement under the Act.

B. Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as defined by section 804
of the Small Business Regulatory Enforcement Act of
1996. This rule will not result in an annual effect on
the economy of $100 million or more, a major increase
in costs or prices, or significant adverse effects on com-
petition, employment, investment, productivity, inno-
vation, or on the ability of United States companies to
compete with foreign-based companies in domestic
and export markets.

C. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563 direct agencies to
assess the costs and benefits of available regulatory
alternatives and, if regulation is necessary, to select
regulatory approaches that maximize net benefits (in-
cluding potential economic, environmental, public
health and safety effects, distributive impacts, and eq-
uity). Executive Order 13563 emphasizes the im-
portance of quantifying both costs and benefits, of re-
ducing costs, of harmonizing rules, and of promoting
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flexibility. This rule has been designated a “significant
regulatory action” under section 3(f) of Executive Or-
der 12866. Accordingly, the rule has been reviewed by
the Office of Management and Budget.

DHS is amending its regulations to extend eligibility
for employment authorization to certain H-4 depend-
ent spouses of H-1B nonimmigrants who either:
(1) Are principal beneficiaries of an approved Immi-
grant Petition for Alien Worker (Form I-140); or (2)
have been granted H-1B status under sections 106(a)
and (b) of AC21.

1. Summary
Currently, USCIS does not issue work authorization
to H-4 dependent spouses. To obtain work authoriza-
tion, the H-4 dependent spouse generally must have a
pending Application to Register Permanent Resident
Status or Adjust Status or have changed status to an-
other nonimmigrant classification that permits em-
ployment. AC21 provides for an authorized period of
admission and employment authorization beyond the
typical six-year limit for H-1B nonimmigrants who are
seeking permanent residence. This final rule will ex-
tend eligibility for employment authorization to H-4
dependent spouses where: the H-1B nonimmigrant is
the principal beneficiary of an approved Form I-140
petition; or the H-1B nonimmigrant has been granted
status pursuant to sections 106(a) and (b) of AC21.
DHS has updated its estimate of the population of
H-4 dependent spouses who will be impacted by the
rule. DHS estimates the current population of H-4 de-
pendent spouses who will be eligible for employment
authorization could initially be as many as 179,600
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after taking into account the backlog of H-1B nonim-
migrants who have approved I-140 petitions, or who
are likely to have such petitions approved, but who are
unable to adjust status because of the lack of immi-
grant visas. For ease of analysis, DHS has assumed
that those H-4 dependent spouses in the backlog pop-
ulation will file for employment authorization in the
first year of implementation. DHS estimates the flow
of new H-4 dependent spouses who could be eligible to
apply for initial employment authorization in subse-
quent years may be as many as 55,000 annually. Even
with the increased estimate of H-4 dependent spouses
who could be eligible to apply for employment author-
1zation, DHS still affirms in the initial year (the year
with the largest number of eligible applicants) that the
rule will result in much less than a one percent change
in the overall U.S. labor force.

DHS is unable to determine and does not include in
this analysis the filing volume of H-4 dependent
spouses who will need to renew their employment au-
thorization documents under this rule as they con-
tinue to wait for immigrant visas. Eligible H-4 depend-
ent spouses who wish to apply for employment author-
1zation must pay the $380 filing fee to USCIS, provide
two passport-style photos, and incur the estimated
3-hour-and-25-minute opportunity cost of time burden
associated with filing an Application for Employment
Authorization (Form I1-765). After monetizing the ex-
pected opportunity cost and combining it with the fil-
ing fee [32] and the estimated cost associated with
providing two passport-style photos, an eligible H-4
dependent spouse applying for employment authoriza-
tion will face an anticipated total cost of $436.18.
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The maximum anticipated annual cost to eligible
H-4 dependent spouses applying for initial employ-
ment authorization in Year 1 is estimated at
$78,337,928 (non-discounted), and $23,989,900 (non-
discounted) in subsequent years. The 10-year dis-
counted cost of this rule to eligible H-4 dependent
spouses applying for employment authorization is
$257,403,789 at 3 percent and $219,287,568 at 7 per-
cent. Table 2 shows the maximum anticipated esti-
mated costs over a 10-year period of analysis for the
estimate of 179,600 applicants for initial employment
authorization, and the 55,000 applicants expected to
file for initial employment authorization annually in
subsequent years.
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2. Purpose of the Rule

According to the most recently released reports pre-
pared by the DHS Office of Immigration Statistics, in
Fiscal Year (FY) 2013 a total of 990,553 persons be-
came LPRs of the United States.[33] Most new LPRs
(54 percent) were already living in the United States
and obtained their LPR status by applying for adjust-
ment of status within the United States.

Employment-based immigrant visas accounted for
approximately 16 percent of the total number of per-
sons obtaining LPR status, and 30 percent of total
LPRs who adjusted status in FY 2013. In FY 2013,
there were a total of 161,110 LPRs admitted under
employment-based preference visa categories. Of
these 161,110 individuals, “priority workers” (first
preference or EB-1) accounted for 24 percent; “profes-
sionals with advanced degrees” (second preference or
EB-2) accounted for 39 percent; and “skilled workers,
professionals, and other workers” (third preference or
EB-3) accounted for 27 percent.[34]

Based on historical trends, H-1B nonimmigrants
seeking to adjust status to lawful permanent resi-
dence will most likely adjust under the EB-2 and
EB--3 preference categories, with a much smaller
amount qualifying under the EB-1 preference cate-
gory. As of January 2015, the employment-based pref-
erence categories are “current” and have visas availa-
ble, except for Chinese and Indian nationals seeking
admission under the second preference category and
individuals of all nationalities seeking admission un-
der the third preference category.[35] Thus, the em-
ployment-based categories under which H-1B
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nonimmigrants typically qualify to pursue LPR status
are the very categories that are currently oversub-
scribed.[36]

In many cases, the timeframe associated with seek-
ing lawful permanent residence is lengthy, extending
well beyond the six-year period of stay allotted by the
H-1B nonimmigrant visa classification. As a result, re-
tention of highly educated and highly skilled nonim-
migrant workers can become challenging for U.S. em-
ployers. Retaining highly skilled persons who intend
to acquire LPR status is important when considering
the contributions they make to the U.S. economy, in-
cluding advances in research and development and
other entrepreneurial endeavors, which are highly
correlated with overall economic growth and job crea-
tion. By some estimates, immigration was responsible
for one quarter of the explosive growth in patenting in
past decades, and these innovations have the potential
to contribute to increasing U.S. gross domestic product
(GDP).[37] In addition, over 25 percent of tech compa-
nies founded in the United States from 1995 to 2005
had a key leader who was foreign-born.[38] Likewise,
the Kauffman Foundation reported that immigrants
were more than twice as likely to start a business in
the United States as the native-born in 2012, and a
report by the Partnership for a New American Econ-
omy found that more than 40 percent of Fortune 500
companies in 2010 were founded by immigrants or
their children.[39] Additionally, in March 2013, the
House Committee on the Judiciary held a hearing on
Enhancing American Competitiveness Through
Skilled Immigration, providing some members of the
business community with an opportunity to provide
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their perspectives on immigration. The witnesses rep-
resented various industries, but underscored a unified
theme: Skilled immigrants are contributing signifi-
cantly to U.S. economic competitiveness and it is in
our national interest to retain these talented individ-
uals.[40]

As noted above, this rule is intended to reduce the dis-
incentives to pursue lawful permanent residence due
to the potentially long wait for immigrant visas for
many H-1B nonimmigrants and their families. Also,
this rule will encourage those H-1B nonimmigrants
who have already started the process for permanent
residence not to abandon their efforts because their
H-4 dependent spouses are unable to work.

3. Volume Estimate

Due to current data limitations, DHS is unable to pre-
cisely track the population of H-4 dependent spouses
tied to H-1B nonimmigrants who have an approved
Immigrant Petition for Alien Worker (Form I-140) or
who have been granted H-1B status under the provi-
sions of AC21. DHS databases are currently “form-
centric” rather than “person-centric.” As USCIS trans-
forms its systems to a more fully electronic process,
there will be a shift from application- and form-based
databases to one database that tracks information by
the applicant or petitioner and which will improve
DHS's ability to track the number of potential H-4 em-
ployment authorization applicants.

In the proposed rule, DHS estimated that as many
as 100,600 H-4 dependent spouses would be eligible to
apply for employment authorization in the first year,
and as many as 35,900 H-4 dependent spouses would
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be eligible to apply annually in subsequent years. The
estimates provided in the proposed rule have been up-
dated in this final rule. In an effort to provide a rea-
sonable approximation of the number of H-4 depend-
ent spouses who will be eligible for employment au-
thorization under this final rule, DHS has compared
historical data on persons obtaining LPR status
against employment-based immigrant demand esti-
mates. Based on current visa availability, DHS be-
lieves that dependent spouses of H-1B nonimmigrants
who are seeking employment-based visas under the
second or third preference categories will be the group
most impacted by the provisions of this rule, because
certain chargeability areas in these preference catego-
ries are currently oversubscribed. In addition, in line
with the goals of this rule and AC21, and based on im-
migration statistics, we assume that the large major-
ity of H-4 dependent spouses who will be eligible for
this provision are residing in the United States and
will seek to acquire LPR status by applying to adjust
status with USCIS rather than by departing for an in-
determinate period to pursue consular processing of
an immigrant visa application overseas. This assump-
tion is supported by immigration statistics on those
obtaining LPR status. In FY 2013, there were a total
of 161,110 employment-based immigrant visa admis-
sions, of which 140,009 (or 86.9 percent) obtained LPR
status through adjustment of status in the United
States.[41] This analysis limits the focus and presen-
tation of impacts based only on the employment-based
preference immigrant population seeking to adjust
status to that of a lawful permanent resident, rather
than the employment-based preference immigrant
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population seeking to obtain an immigrant visa
through consular processing.

DHS will extend eligibility to apply for employment
authorization to the H-4 dependent spouses of H-1B
nonimmigrants who are principal beneficiaries of ap-
proved Form I-140 petitions or who have been granted
H-1B status pursuant to sections 106(a) and (b) of
AC21. Therefore, DHS assumes that the volume of H-4
dependent spouses newly eligible for employment au-
thorization is comprised of two estimates: (1) an im-
mediate, first year estimate due to the current backlog
of Form I-140 petitions; and (2) an annual estimate
based on future demand to immigrate under employ-
ment-based preference categories. Extending eligibil-
ity for employment authorization to H-4 dependent
spouses is ultimately tied to the actions taken by the
H-1B nonimmigrant; therefore, the overall volume es-
timate i1s based on the population of H-1B nonimmi-
grants who have taken steps to acquire LPR status un-
der employment-based preference categories.

DHS has estimated the number of persons waiting
for LPR status in the first through third employment-
based preference categories as of June 30, 2014. In this
analysis, the estimated number of persons waiting for
an immigrant visa is referred to as the “backlog” and
includes those with an approved Form I-140 petition
as of June 30, 2014 and those with a filed Form 1-140
petition that is pending as of June 30 but is likely to
be approved in the future.[42] Currently, the first pref-
erence employment-based (EB-1) visa category is not
oversubscribed. Therefore, DHS believes that the ma-
jority of H-4 dependent spouses applying for employ-
ment authorization under this rule will be those whose



164a (E)

H-1B principals are seeking to adjust status under the
second or third preference category. However, as there
are persons with pending Form I-140 petitions in the
first preference category that are approved or likely to
be approved based on historical approval rates, and
because the provisions of AC21 apply to these individ-
uals, DHS has included them in this analysis.[43] Ad-
ditionally, DHS has examined detailed characteristics
about the LPR population for FY 2009-FY 2013 to fur-
ther refine this estimate.[44] We have laid out each of
our assumptions and methodological steps for both the
backlog and annual estimates of H-4 dependent
spouses who will be eligible to apply for employment
authorization. Again, the estimates are based on the
actions and characteristics of the H-1B nonimmigrant
(e.g., whether the H-1B nonimmigrant reports being
married) because the H-4 dependent spouse's eligibil-
ity to apply for employment authorization is tied to the
steps taken on behalf of the H-1B nonimmigrant to ac-
quire LPR status under an employment-based prefer-
ence category.

a. Backlog Estimate

The estimate of the number of individuals who are the
principal beneficiaries of either an approved Form I-
140 petition or a Form I-140 petition that is likely to
be approved and who are waiting for an immigrant
visa in the EB-1, EB-2, and EB-3 categories is shown
in Table 3. Importantly, the number of principal work-
ers shown in Table 3 i1s not limited only to those indi-
viduals who are currently in H-1B status. The esti-
mates in Table 3 include aliens who are currently in
H-1B and other nonimmigrant statuses, as well as
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those seeking to immigrate under employment-based
preference categories who are currently abroad.

Table 3—DHS Estimate of Backlog (Principals Only)
as of June 30, 2014

Preference category Principal workers

EB-1 9,000
EB-2 146,500
EB-3 78,500

DHS is unable to precisely determine the number of
H-1B nonimmigrants in the backlog who will be im-
pacted by this rule. Instead, DHS examined detailed
statistics of those obtaining LPR status from FY 2009-
2013, and used this information as a proxy to refine
the estimate of principal workers in the backlog that
DHS expects to be married H-1B nonimmigrants seek-
ing to adjust status. That estimate provides the basis
for approximating the number of H-4 dependent
spouses who will be impacted by this rule.[45] Table 4
presents the assumptions and steps taken to deter-
mine the upper-bound estimate of H-4 dependent
spouses who are represented in the backlog and will
likely now be eligible to apply for work authorization.
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Table 4—Steps Taken To Arrive at the Upper-Bound

Final Estimate of H-4 Dependent Spouses of H-1B

Nonimmigrants Who Are in the “Backlog”

Assumption | g g | g9 | EB3 | Total
and/or Step

(1) Principal 9,000 | 146,500 | 78,500 | 234,000
workers in the
backlog (as of
June 30, 2014)
(2) Historical | 96.1% | 98.2% | 89.3%
percentage of
principal
workers who
obtained LPR
Status
through ad-
justment of
status, aver-
age over FY
09-FY13 data
(3) Estimated | 8,649 | 143,863 | 70,128 | 222,640
proportion of
the backlog
that DHS as-
sumes will ad-

just status
(rounded)




(4) Historical
percentage of
those who ad-
justed status
who were
H-1B nonim-
migrants, av-
erage over F'Y
09-FY13 data

(5) DHS esti-
mated propor-
tion of the as-
sumed H-1B
nonimmi-
grants who
adjusted sta-
tus (rounded)

(6) Historical
percentage of
H-1B princi-
pal workers
who adjusted
status and
who reported
being married,
average over
FY 09-FY13
data
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32.5%

2,811

81.1%

89.3%

128,470

72.6%

61.6%

43,199

67.2%

174,480
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(7) DHS esti- | 2,280 | 93,269 |29,030 | 124,579
mated propor-
tion of the as-
sumed H-1B
nonimmi-
grants who
adjusted sta-
tus and who
report being
married
(rounded)

(8) Final Estimate of H-1B Nonimmi- 124,600
grants in the Backlog Potentially Im-
pacted by the Final Rule (Rounded Up)

As shown in Table 4, DHS estimates there are approx-
1mately 124,600 H-1B nonimmigrants currently in the
backlog for an immigrant visa under the first through
third employment-based preference categories who
are married. Accordingly, DHS assumes by proxy that
there could be as many as 124,600 H-4 dependent
spouses of H-1B nonimmigrants currently in the back-
log who could be initially eligible to apply for employ-
ment authorization under this rule. DHS does not
have a similar way to parse out the backlog data for
those classified as “dependents” to capture only those
who are spouses rather than children. Furthermore,
DHS recognizes that the estimate of H-4 dependent
spouses 1n the backlog who will now be eligible to ap-
ply for employment authorization is a maximum esti-
mate since there is no way to further refine this esti-
mate by determining the immigration or citizenship
status of the spouses of H-1B nonimmigrants who
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report being married. For instance, the spouse of the
H-1B nonimmigrant could reside abroad, be a U.S. cit-
1izen or LPR, or be in another nonimmigrant status
that confers employment eligibility. Additionally, H-4
dependent spouses who may be eligible for employ-
ment authorization under this rule may decide not to
work and therefore not apply for an EAD. Accordingly,
DHS believes that the estimate of 124,600 represents
an upper-bound estimate of H-4 dependent spouses of
H-1B nonimmigrants currently waiting for immigrant
visas.

b. Annual Demand Estimate
The annual demand flow of H-4 dependent spouses
who will be eligible to apply for initial employment au-
thorization under the final rule is based on: (1) The
number of Form I-140 petitions approved where the
principal beneficiary is currently in H-1B status; and
(2) the number of extensions of stay petitions approved
for H-1B nonimmigrants pursuant to AC21.[47]
Petitioners request extensions of stay or status for
an H-1B nonimmigrant using the Petition for a
Nonimmigrant Worker (Form I-129). Section 104(c) of
AC21 allows for extensions of stay for an H-1B nonim-
migrant who has an approved Form I-140 petition but
1s unable to apply to adjust to LPR status because of
visa unavailability. Sections 106(a) and (b) of AC21 al-
low for extensions of stay for an H-1B nonimmigrant
on whose behalf a labor certification application or a
Form I-140 petition was filed at least 365 days prior to
reaching the end of the sixth year of his or her H-1B
status.
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In the preamble of the proposed rule, DHS used col-
loquial language to describe the basis for H-1B nonim-
migrants to be eligible for extensions of their stay un-
der section 106 of AC21. It is typical to describe H-1B
nonimmigrants who are eligible for AC21 extensions
as those H-1B nonimmigrants who are the beneficiar-
ies of a labor certification application or Form I-140
petition that has been pending for at least 365 days
prior to reaching the end of the sixth year of H-1B sta-
tus. This colloquial description was used in the pro-
posed rule; however, this language does not accurately
describe AC21 eligibility. Per the statute, an H-1B
nonimmigrant is eligible for an extension of stay pur-
suant to AC21 provided that they are the beneficiary
of a labor certification application or a Form I-140 pe-
tition that has been filed at least 365 days prior to the
end of their sixth year of H-1B status. From a practical
standpoint, neither the labor certification nor the
Form I-140 petition needs to remain pending adjudi-
cation for 365 days or more to qualify for an extension
pursuant to AC21.

It may be helpful to illustrate this description using
a graphical illustration of a case where an H-1B
nonimmigrant would generally be eligible for an ex-
tension of his or her maximum period of stay pursuant
to AC21, even though neither the labor certification
application nor the Form I-140 petition remain pend-
ing with DOL or DHS, respectively, for a year or more.

Labor certification 6t year of H-1B Labor Certification Form I-140 Petiton H-1B status USCIS approves
filed with DOL on status starts Application filed on October extended on Form 1-140
December 31, January 1, 2015. "certified" on June 312015 January 1, 2016 petition on March
2014. 1, 2015. ’ : pursuant to AC21. 31, 2016.




171a (E)

In this illustration, the H-1B nonimmigrant would
be eligible for extension of his or her stay pursuant to
sections 106(a) and (b) of AC21, even though his or her
labor certification was certified in 6 months and the
Form I-140 petition had only been pending for two
months at the time of AC21 extension.

In this final rule's preamble, DHS is correcting the
description of how H-1B nonimmigrants become eligi-
ble for extensions of stay pursuant to sections 106(a)
and (b) of AC21. Importantly, this language change
does not impact who ultimately qualifies to apply for
employment authorization under this final rule. The
informal language used in the preamble of the pro-
posed rule also does not impact the USCIS adjudica-
tion of petitions to authorize H-1B status pursuant to
AC21. Accurately describing the statutory conditions
of AC21 does, however, necessitate that DHS amend
its estimate of the annual flow projections of H-4 de-
pendent spouses who may be eligible to apply for em-
ployment authorization. In the proposed rule, DHS es-
timated the number of H-4 dependent spouses who
would be eligible to apply for work authorization pur-
suant to AC21 by examining historical data of labor
certifications or Form I-140 petitions pending for a
year or more with the DOL and DHS, respectively. In
contrast, this final rule examines the historical data of
extensions of stay petitions approved for nonimmi-
grants currently in H-1B status to estimate the vol-
ume of H-4 dependent spouses eligible to apply for
work authorization pursuant to AC21.

To recap, this rule will permit certain H-4 dependent
spouses of H-1B nonimmigrants to be eligible to apply
for employment authorization provided that the H-1B



172a (E)

nonimmigrants are: (1) The principal beneficiaries of
an approved Form I-140 petition, or (2) granted H-1B
status pursuant to sections 106(a) and (b) of AC21.
The annual flow estimate will therefore be based on
historical data of these two categories. USCIS began
tracking those cases that were approved for an exten-
sion pursuant to AC21 on October 17, 2014; in the
past, USCIS databases have not captured and stored
this information.[48]

An extension of stay request may be submitted on
behalf of H-1B nonimmigrants at any point through-
out their authorized maximum six-year period of stay,
or to extend stay beyond the maximum six years pur-
suant to AC21. Typically, an extension of stay request
seeking eligibility pursuant to AC21 would be at least
the second extension request filed on behalf of that
H-1B nonimmigrant. The historical data of H-1B
nonimmigrants who have been approved for exten-
sions of stay include all requests, only some of which
relate to extensions pursuant to AC21.

The number of approved Form I-140 petitions and
approved Form I-129 extension of stay petitions where
the beneficiary currently has H-1B status is presented
in Table 5.
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Table 5—Form I-140 and Form I-129 (Extension of
Status or Stay (EOS) Only) Approvals for Beneficiar-
ies Currently in H-1B Nonimmigrant Status

Fiscal year Form I-140 ap- | Form I-129 Ex-
provals tensions of sta-
tus/ stay ap-
provals
2010 48,511 116,363
2011 54,363 163,208
2012 45,732 125,679
2013 43,873 158,482
2014 42,465 191,531
5-Year Average | 46,989 151,053

Based on approximately 90 days of tracking data
(which is all that is currently available), DHS esti-
mates that 18.3 percent of approved extension of stay
requests filed on behalf of H-1B nonimmigrants are
approved pursuant to AC21. Assuming this proportion
holds constant, DHS estimates that annually it will
approve approximately 27,643 [49] extension of stay
requests pursuant to AC21. Importantly, because the
tracking of extensions pursuant to AC21 does not dis-
tinguish between those cases adjudicated under sec-
tion 104(c) of AC21 and those cases adjudicated under
section 106 of AC21, there is likely some overlap in the
baseline estimate of 27,643 and the estimate of per-
sons who have approved I-140 petitions. Because DHS
1s unable to parse out the individuals who have ex-
tended their status pursuant to section 104(c) of AC21,
and because such persons have approved I-140
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petitions, DHS may be overestimating the annual
number of H-4 dependent spouses who will be eligible
to apply for initial employment authorization. How-
ever, while there is uncertainty that may result in
overstating the annual estimates, DHS relied on the
best available information to arrive at this estimate.
Thus, for purposes of this analysis, DHS will use
74,632 [50] as the baseline projection of H-1B nonim-
migrants who have started the immigration process.

To refine the annual flow projection estimates, DHS
has chosen to estimate the proportion of applications
filed in the first through third employment-based pref-
erence categories. Additionally, since DHS has al-
ready limited the historical counts in Table 5 to those
approved petitions where the beneficiary's current
nonimmigrant classification is H-1B, DHS has made
the assumption that the petitions shown in Table 5
represent H-1B nonimmigrants who are physically
present in the United States and intend to adjust sta-
tus. As shown in Table 4, the historical proportion of
H-1B nonimmigrants obtaining LPR status under EB-
1, EB-2, and EB-3 categories who reported being mar-
ried was 81.1 percent, 72.6 percent, and 67.2 percent,
respectively, resulting in an average of 73.6 percent.
Applying this percentage to the baseline projection re-
sults In an annual flow estimate of 55,000
(rounded).[51]

Again, due to the fact that DHS is unable to estimate
the proportion of H-1B nonimmigrants granted exten-
sions of status pursuant only to section 106 of AC21,
and because DHS is unable to determine the immigra-
tion or citizenship status of spouses of H-1B nonimmi-
grants who report being married, this is an upper-
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bound estimate of H-4 dependent spouses who could
be eligible to apply for employment authorization un-
der the rule.

Therefore, DHS estimates that this rule will result
In a maximum initial estimate of 179,600 [52] H-4 de-
pendent spouses who could be newly eligible to apply
for employment authorization in the first year of im-
plementation, and an annual flow of as many as
55,000 who are newly eligible in subsequent years.

4. Costs

i. Filer Costs

The final rule will permit certain H-4 dependent
spouses to apply for employment authorization in or-
der to work in the United States. Therefore, only H-4
dependent spouses who decide to seek employment
while residing in the United States will face the costs
associated with obtaining employment authorization.
The costs of the rule will stem from filing fees and the
opportunity costs of time associated with filing Form
1-765.

The current filing fee for Form I-765 is $380. The fee
1s set at a level to recover the processing costs to DHS.
Applicants for employment authorization are required
to submit two passport-style photos along with the ap-
plication, which is estimated to cost $20.00 per appli-
cation based on Department of State estimates.[53]

DHS estimates the time burden of completing this
application to be 3 hours and 25 minutes. DHS recog-
nizes that H-4 dependent spouses do not currently
participate in the U.S. labor market, and, as a result,
are not represented in national average wage calcula-
tions. However, to provide a reasonable proxy of time
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valuation, DHS chose to use the minimum wage to es-
timate the opportunity cost consistent with methodol-
ogy employed in other DHS rulemakings when esti-
mating time burden costs for those who are not work
authorized.

The Federal minimum wage is currently $7.25 per
hour.[54] In order to anticipate the full opportunity
cost to petitioners, we multiplied the average hourly
U.S. wage rate by 1.46 to account for the full cost of
employee benefits such as paid leave, insurance, and
retirement for a total of $10.59 per hour.[55] Based on
this wage rate, H-4 dependent spouses who decide to
file Form I-765 applications will face an estimated op-
portunity cost of time of $36.18 per applicant.[56]
Combining the opportunity costs with the fee and es-
timated passport-style photo costs, the total cost per
application will be $436.18.[57] In the first year of im-
plementation, DHS estimates the total maximum cost
to the total of H-4 dependent spouses who could be el-
igible to file for an initial employment authorization
will be as much as $78,337,928 (non-discounted), and
$23,989,900 annually in subsequent years. The 10-
year discounted cost of this rule to filers of initial em-
ployment authorizations is $257,403,789 at 3 percent,
while the 10-year discounted cost to filers 1is
$219,287,568 at 7 percent. Importantly, in future
years the applicant pool of H-4 dependent spouses fil-
ing for employment authorization will include both
those initially eligible and those who will seek to re-
new their EADs as they continue to wait for visas to
become available. DHS could not project the number
of renewals as the volume of H-4 dependent spouses
who will need to renew is dependent upon visa
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availability, which differs based on the preference cat-
egory and the country of nationality. H-4 dependent
spouses needing to renew their employment authori-
zation will still face a per-application cost of $436.18.

ii. Government Costs

The INA provides for the collection of fees at a level
that will ensure recovery of the full costs of providing
adjudication and naturalization services, including
administrative costs and services provided without
charge to certain applicants and petitioners. See INA
section 286(m), 8 U.S.C. 1356(m). DHS has estab-
lished the fee for the adjudication of Form I-765 in ac-
cordance with this requirement. As such, there are no
additional costs to the Federal Government resulting
from this rule.

iii. Impact on States

Currently, once visas are determined to be immedi-
ately available, H-1B nonimmigrants and their de-
pendent family members may be eligible to apply for
adjustment of status to that of a lawful permanent res-
ident. Upon filing an adjustment of status application,
the H-4 dependent spouse is eligible to request em-
ployment authorization. This rule will significantly
accelerate the timeframe by which qualified H-4 de-
pendent spouses are eligible to enter the U.S. labor
market. As a result of the changes made in this rule,
certain H-4 dependent spouses will be eligible to re-
quest employment authorization well before they are
eligible to apply for adjustment of status. Even with
the change in the maximum number of H-4 dependent
spouses who may be impacted as reported in the pro-
posed rule and this final rule, DHS maintains that the
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expected outcomes are the same. DHS believes that
this regulatory change will encourage families to stay
committed to the immigrant visa process during the
often lengthy wait for employment-based visas
whereas, otherwise, they may leave the United States
and abandon immigrant visa processing altogether. As
such, DHS presents the geographic labor impact of
this rule even though this rule does not result in “new”
additions to the labor market; it simply accelerates the
timeframe by which they can enter the labor market.
As mentioned previously, DHS estimates this rule can
add as many as 179,600 additional persons to the U.S.
labor force in the first year of implementation, and
then as many as 55,000 additional persons annually
in subsequent years. As of 2013, there were an esti-
mated 155,389,000 people in the U.S. civilian labor
force.[568] Consequently, 179,600 additional available
workers in the first year (the year with the largest
number of eligible applicants) represent a little more
than one-tenth of a percent, 0.1156 percent, of the
overall U.S. civilian labor force (179,600/155,389,000
x 100 = 0.1156 percent).[59]

The top five States where persons granted LPR sta-
tus have chosen to reside are: California (20 percent),
New York (14 percent), Florida (10 percent), Texas
(9 percent), and New dJersey (5 percent).[60] While al-
lowing certain H-4 dependent spouses the opportunity
to work will result in a negligible increase to the over-
all domestic labor force, the states of California, New
York, Florida, Texas, and New Jersey may have a
slightly larger share of additional workers compared
with the rest of the United States. Based on weighted
average proportions calculated from FY 2009-2013,
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and assuming the estimate for first year impacts of
179,600 additional workers were distributed following
the same patterns, DHS anticipates the following re-
sults: California could receive approximately 35,920
additional workers in the first year of implementation;
New York could receive approximately 25,144 addi-
tional workers; Florida could receive approximately
17,960 additional workers; Texas could receive ap-
proximately 16,164 additional workers; and New Jer-
sey could receive approximately 8,980 additional
workers. To provide context, California had
18,597,000 persons in the civilian labor force in
2013.[61] The additional 35,920 workers who could be
added to the Californian labor force as a result of this
rule in the first year would represent less than two-
tenths of a percent of that state's labor force
(35,920/18,597,000 x 100 = 0.1931 percent). As Cali-
fornia is the state estimated to receive the highest
number of additional workers, the impact on the
states civilian labor force is minimal.

5. Benefits

As previously mentioned, once this rule is finalized,
these amendments will increase incentives of certain
H-1B nonimmigrants who have begun the process of
becoming LPRs to remain in the United States and
contribute to the U.S. economy as they complete this
process. Providing the opportunity for certain H-4 de-
pendent spouses to obtain employment authorization
during this process will further incentivize H-1B
nonimmigrants to not abandon their intention to re-
main in the United States while pursuing LPR status.
Retaining highly skilled persons who intend to become
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LPRs is important when considering the contributions
of these individuals to the U.S. economy, including ad-
vances in research and development and other entre-
preneurial endeavors. As previously discussed, much
research has been done to show the positive impacts
on economic growth and job creation from highly
skilled immigrants. In addition, these regulatory
amendments will bring U.S. immigration policies
more in line with the policies of other countries that
seek to attract skilled foreign workers. For instance,
in Canada spouses of temporary workers may obtain
an “open” work permit allowing them to accept em-
ployment if the temporary worker meets certain crite-
ria.[62] As another example, in Australia, certain tem-
porary work visas allow spousal employment.[63]

This final rule will result in direct, tangible benefits
for the spouses who will be eligible to enter the labor
market earlier than they would have otherwise been
able to do so due to the lack of immigrant visas. While
there will be obvious financial benefits to the H-4 de-
pendent spouse and the H-1B nonimmigrant's family,
there i1s also evidence that participating in the U.S.
workforce and improving socio-economic attainment
has a high correlation with smoothing an immigrant's
Integration into American society.[64]

Prior to this rule being effective, H-4 dependent
spouses were not able to apply for employment author-
ization until they were eligible to submit their appli-
cations for adjustment of status or otherwise acquire
a nonimmigrant status authorizing employment. The
amendments to the regulations made by this final rule
accelerate the timeframe by which H-4 dependent
spouses of H-1B nonimmigrants who are on the path
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to being LPRs are able to enter into the U.S. labor
market.

6. Alternatives Considered

One alternative considered by DHS was to permit em-
ployment authorization for all H-4 dependent spouses.
As explained in both the proposed rule and in response
to public comments, DHS declines to extend the
changes made by this rule to H-4 dependent spouses
of all H-1B nonimmigrants at this time. Such an alter-
native would offer eligibility for employment authori-
zation to those spouses of nonimmigrant workers who
have not taken steps to demonstrate a desire to con-
tinue to remain in and contribute to the U.S. economy
by seeking lawful permanent residence. In enacting
AC21, Congress was especially concerned with avoid-
ing the disruption to U.S. businesses caused by the re-
quired departure of H-1B nonimmigrants (for whom
the businesses intended to file employment-based im-
migrant visa petitions) upon the expiration of the
workers' maximum six-year period of authorized stay.
See S. Rep. No. 106-260, at 22 (2000). This rule further
alleviates these concerns.

Another alternative considered was to limit employ-
ment eligibility to just those H-4 dependent spouses of
H-1B nonimmigrants who extended their status under
the provisions of AC21. As discussed in Section 3.b of
this Executive Order 12866/13563 assessment, DHS
databases began tracking the number of extensions of
H-1B status that were approved pursuant to AC21 on
October 17, 2014. Historically DHS did not capture
this information. Based on approximately 90 days of
case history, DHS believes that approximately 18.3
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percent of all extension of stay applications filed on be-
half of H-1B nonimmigrants are approved pursuant to
AC21. DHS estimates that there could be as many as
27,643 [65]

H-1B nonimmigrants with extensions of stay re-
quests that were approved pursuant to AC21. Further,
DHS estimates that there could be as many as 20,400
[66] married H-1B nonimmigrants who are granted an
extension of stay pursuant to AC21. This alternative
would also result in some fraction of the backlog pop-
ulation being eligible for employment authorization in
the first year after implementation, but DHS is unsure
of what portion of the backlog population has been
granted an extension under AC21. However, DHS be-
lieves that this alternative is too limiting and fails to
recognize that other H-1B nonimmigrants and their
H-4 dependent spouses also experience long waiting
periods while on the path to lawful permanent resi-
dence. One of the primary goals of this rulemaking is
to provide an incentive to H-1B nonimmigrant fami-
lies to continue on the path to obtaining LPR status in
order to minimize the potential for disruptions to U.S.
businesses caused by the departure from the United
States of these workers. The Department believes that
also extending employment authorization to the
spouses of H-1B nonimmigrants who are the benefi-
ciaries of approved Form I-140 petitions more effec-
tively accomplishes the goals of this rulemaking, be-
cause doing so incentivizes these workers, who have
established certain eligibility requirements and
demonstrated intent to reside permanently in the
United States and contribute to the U.S. economy, to
continue their pursuit of LPR status. Thus, extending
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employment authorization to H-4 dependent spouses
of H-1B nonimmigrants with either approved Form I-
140 petitions or who have been granted H-1B status
pursuant to sections 106(a) and (b) of AC21 encour-
ages a greater number of professionals with high-de-
mand skills to remain in the United States.

D. Regulatory Flexibility Act

USCIS examined the impact of this rule on small en-
tities under the Regulatory Flexibility Act (RFA),
5 U.S.C. 601(6). A small entity may be a small busi-
ness (defined as any independently owned and oper-
ated business not dominant in its field that qualifies
as a small business under the Small Business Act, 15
U.S.C. 632), a small not-for-profit organization, or a
small governmental jurisdiction (locality with fewer
than fifty thousand people). After considering the im-
pact of this rule on such small entities, DHS has de-
termined that this rule will not have a significant eco-
nomic impact on a substantial number of small enti-
ties. The individual H-4 dependent spouses to whom
this rule applies are not small entities as that term is
defined in 5 U.S.C. 601(6). Accordingly, DHS certifies
that this rule will not have a significant economic im-
pact on a substantial number of small entities.

E. Executive Order 13132

This rule will not have substantial direct effects on the
States, on the relationship between the National Gov-
ernment and the States, or on the distribution of
power and responsibilities among the various levels of
government. Therefore, in accordance with section 6 of
Executive Order 13132, it is determined that this rule
does not have sufficient federalism implications to
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warrant the preparation of a federalism summary im-
pact statement.

F. Executive Order 12988
This rule meets the applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act of 1995, Public
Law 104-13, all Departments are required to submit
to the Office of Management and Budget (OMB), for
review and approval, any reporting requirements in-
herent in a rule. See Public Law 104-13, 109 Stat. 163
(May 22, 1995). This final rule requires that eligible
H-4 dependent spouses requesting employment au-
thorization complete an Application for Employment
Authorization (Form I-765), covered under OMB Con-
trol number 1615-0040. As a result of this final rule,
this information collection will be revised. DHS has re-
ceived approval of the revised information collection
from OMB.

DHS submitted the proposed revisions to Form I-
765 to OMB for review. DHS has considered the public
comments received in response to the publication of
the proposed rule. Over 180 commenters raised issues
related to employment authorization requests, includ-
ing filing procedures, premium processing, validity pe-
riods, renewals, evidentiary documentation, concur-
rent filings for extension of stay/change of status, au-
tomatic extensions of employment authorization, fil-
ing fees, and marriage fraud. One commenter asked
for clarification regarding whether H-4 dependent
spouses under this rule are required to demonstrate
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economic need for employment authorization using
the Form I-765 Worksheet (I-765WS).

DHS's responses to these comments appear under
Part III.LE. and F. USCIS has submitted the support-
ing statement to OMB as part of its request for ap-
proval of this revised information collection instru-
ment.

DHS has revised the originally proposed Form I-765
and form instructions to clarify the supporting docu-
mentation that applicants requesting employment au-
thorization pursuant to this rule must submit with the
form to establish eligibility, and to state that USCIS
will accept Forms I-765 filed by such applicants con-
currently with Forms I-539. DHS has also revised the
Form I-765 to include a check box for the applicant to
1dentify him or herself as an H-4 dependent spouse.
The inclusion of this box will aid USCIS in its efforts
to more efficiently process the form for adjudication by
facilitating USCIS's ability to match the application
with related petitions integral to the adjudication of
Form I-765. DHS does not anticipate any of these
changes will result in changes to the previously re-
ported time burden estimate. The revised materials
can be viewed at www.regulations.gov.

Lastly, DHS has updated the supporting statement
to reflect a change in the estimate for the number of
respondents that USCIS projected would submit this
type of request from 1,891,823 respondents to
1,981,516 respondents. This change of the initially
projected number of respondents is due to better esti-
mates regarding the general population of I-765 filers,
in addition to this final rule's revised estimate on the
new number of applicants that will request EADs,
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which results in a change of the estimated population
of aliens that DHS expects could file Form I-765. Spe-
cifically, in the proposed rule USCIS estimated that
approximately 58,000 new respondents would file re-
quests for EADs as a result of the changes prompted
by this rule. USCIS has revised that estimate and pro-
jects in this final rule that approximately 117,300 new
respondents will be able to file a Form I-765. With this
change on the number of Form I-765 application filers,
the estimate for the total number of respondents has
been updated. The current hour inventory approved
for this form 1s 7,140,900 hours, and the requested
new total hour burden 1s 8,159,070 hours, which is an
increase of 1,018,170 annual burden hours.

V. Regulatory Amendments

DHS adopted most of the proposed regulatory amend-
ments without change, except for conforming amend-
ments to 8 CFR 214.2(h)(9)(iv) and 8 CFR 274a.13(d)
and minor punctuation and wording changes in 8 CFR
214.2(h)(9)(iv) to improve clarity and readability.

List of Subjects
8 CFR Part 214

e Administrative practice and procedure

e Aliens

Employment

Foreign officials

Health professions
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e Reporting and recordkeeping requirements

e Students
8 CFR Part 274a

e Administrative practice and procedure
e Aliens

e Employment

e Penalties

Reporting and recordkeeping requirements
Accordingly, DHS amends chapter I of title 8 of the
Code of Federal Regulations as follows:

PART 214—NONIMMIGRANT CLASSES
1. The authority citation for part 214 continues to read
as follows:

Authority:

8 U.S.C. 1101, 1102, 1103, 1182, 1184, 1186a, 1187,
1221, 1281, 1282, 1301-1305 and 1372; sec. 643, Public
Law 104-208, 110 Stat. 3009-708; Public Law 106-386,
114 Stat. 1477-1480; section 141 of the Compacts of
Free Association with the Federated States of Micro-
nesia and the Republic of the Marshall Islands, and
with the Government of Palau, 48 U.S.C. 1901 note
and 1931 note, respectively; 48 U.S.C. 1806; 8 CFR
part 2.

2. Section 214.2 is amended by revising paragraph
(h)(9)(1v) to read as follows:
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§ 214.2
Special requirements for admission, extension, and

maintenance of status.
ke x

(h) * * *

(9) * * *

(iv) H-4 dependents. The spouse and children of an
H nonimmigrant, if they are accompanying or follow-
ing to join such H nonimmigrant in the United States,
may be admitted, if otherwise admissible, as H-4
nonimmigrants for the same period of admission or ex-
tension as the principal spouse or parent. H-4 nonim-
migrant status does not confer eligibility for employ-
ment authorization incident to status. An H-4 nonim-
migrant spouse of an H-1B nonimmigrant may be eli-
gible for employment authorization only if the H-1B
nonimmigrant is the beneficiary of an approved Immi-
grant Petition for Alien Worker, or successor form, or
the H-1B nonimmigrant's period of stay in H-1B sta-
tus 1s authorized in the United States under sections
106(a) and (b) of the American Competitiveness in the
Twenty-first Century Act of 2000 (AC21), Public Law
106-313, as amended by the 21st Century Department
of Justice Appropriations Authorization Act, Public
Law 107-273 (2002). To request employment authori-
zation, an eligible H-4 nonimmigrant spouse must file
an Application for Employment Authorization, or a
successor form, in accordance with 8 CFR 274a.13 and
the form instructions. If such Application for Employ-
ment Authorization is filed concurrently with another
related benefit request(s), in accordance with and as
permitted by form instructions, the 90-day period de-
scribed in 8 CFR 274.13(d) will commence on the latest
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date that a concurrently filed related benefit request
1s approved. An Application for Employment Authori-
zation must be accompanied by documentary evidence
establishing eligibility, including evidence of the
spousal relationship and that the principal H-1B is the
beneficiary of an approved Immigrant Petition for Al-
1en Worker or has been provided H-1B status under
sections 106(a) and (b) of AC21, as amended by the
21st Century Department of Justice Appropriations
Authorization Act, the H-1B beneficiary is currently in
H-1B status, and the H-4 nonimmigrant spouse is cur-
rently in H-4 status.

* kxR

PART 274a—CONTROL OF EMPLOYMENT OF
ALIENS

3. The authority citation for part 274a continues to
read as follows:

Authority:
8 U.S.C. 1101, 1103, 1324a; Title VII of Public Law
110-229; 48 U.S.C. 1806; 8 CFR part 2.

4. Section 274a.12 is amended by adding a new par-
agraph (c)(26), to read as follows:

§ 274a.12

Classes of aliens authorized to accept employment.
* k k x %

(C) %* % %

(26) An H-4 nonimmigrant spouse of an H-1B
nonimmigrant described as eligible for employment
authorization in 8 CFR 214.2(h)(9)(v).

%* % % % %

5. Section 274a.13 is amended by revising the first
sentence of paragraph (d), to read as follows:
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§ 274a.13

Application for employment authorization.

* k ok x %

(d) Interim employment authorization. USCIS will
adjudicate the application within 90 days from the
date of receipt of the application, except as described
in 8 CFR 214.2(h)(9)(iv), and except in the case of an
initial application for employment authorization un-
der 8 CFR 274a.12(c)(8), which i1s governed by para-
graph (a)(2) of this section, and 8 CFR 274a.12(c)(9) in
so far as it is governed by 8 CFR 245.13(3) and
245.15(n). * * *

* k k x %

Jeh Charles Johnson,
Secretary.

Footnotes

1. In this final rule, DHS has amended its estimate
of the volume of individuals who may become eligible
to apply for employment authorization pursuant to
this rulemaking. The impact on the U.S. labor market
resulting from this change is negligible, and the justi-
fication for the rule remains unaffected by this change.

2. These exceptions to the six-year limit include
those authorized under sections 104(c) and 106(a) and
(b) of AC21. Under sections 106(a) and (b) of AC21, an
H-1B nonimmigrant who is the beneficiary of a perma-
nent labor certification application or an employment-
based immigrant petition that was filed at least 365
days prior to reaching the end of the sixth year of H-
1B status may obtain H-1B status beyond the sixth
year, in one year increments. See AC21 sections
106(a)-(b), as amended. Another exception is found in
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section 104(c) of AC21. Under that provision, H-1B
nonimmigrants with approved Form I1-140 petitions
who are unable to adjust status because of per-country
visa limits are able to extend their H-1B stay in three-
year increments until their adjustment of status ap-
plications have been adjudicated. See AC21 section
104(c).

3. For H-1B nonimmigrants performing DOD-re-
lated services, the approved H-1B status is valid for
an initial period of up to five years, after which the
H-1B nonimmigrants may obtain up to an additional
five years of admission for a total period of admission
not to exceed 10 years. See 8 CFR 214.2(h)(9)(111)(A)(2),
(h)(15)(11)(B)(2). These H-1B nonimmigrants cannot
benefit from AC21 sections 106(a) or (b), because those
sections solely relate to the generally applicable six-
year limitation on H-1B status under INA section
214(g)(4), whereas the requirements for H-1B status
for DOD-related services, including the 10-year limi-
tation, were established in section 222 of the Immigra-
tion Act of 1990, Pub. L. 101-649, 104 Stat. 4978; see
8 U.S.C. 1101 note. This rule, however, will authorize
eligibility for employment authorization of H-4 de-
pendents of H-1B nonimmigrants performing DOD-re-
lated services if the H-1B nonimmigrant is the benefi-
ciary of an approved I-140 petition.

4. The worldwide level of EB immigrant visas that
may be issued each fiscal year is set at 140,000 visas,
plus the difference between the maximum number of
immigrant visas which may be issued under section
203(a) of the INA, 8 U.S.C. 1153(a) (relating to family-
sponsored immigrants) and the number of visas used
under that section for the previous fiscal year. See INA
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section 201(d), 8 U.S.C. 1151(d). These EB visa num-
bers are also limited by country. Generally, in any fis-
cal year, foreign nationals born in any single country
may use no more than 7 percent of the total number of
immigrant visas available in the family- and employ-
ment-based immigrant visa classifications. See INA
section 202(a)(2), 8 U.S.C. 1152(a)(2).

5. These obstacles, moreover, may discourage highly
skilled foreign workers from seeking employment in
the United States in the first instance. This final rule
will diminish that possibility.

6. The H-1B nonimmigrant must be the principal
beneficiary of the approved I-140 petition, not the de-
rivative beneficiary, consistent with the preamble to
the proposed rule: “Specifically, DHS is proposing to
limit employment authorization to H-4 dependent
spouses only during AC21 extension periods granted
to the H-1B principal worker or after the H-1B princi-
pal has obtained an approved Immigrant Petition for
Alien Worker.” See 79 FR at 26891 (emphasis added);
see also 1d. at 26896 (estimating “annual demand flow
of H-4 dependent spouses who would be eligible to ap-
ply for initial work authorization under this proposed
rule . . . based on: (1) the number of approved Immi-
grant Petitions for Alien Worker (Forms I-140) where
the principal beneficiary is currently in H-1B status”).

An H-4 dependent spouse who is the victim of do-
mestic violence may be independently eligible for em-
ployment authorization under certain circumstances.
As noted in the proposed rule, section 814(b) of the Vi-
olence Against Women Act and Department of Justice
Reauthorization Act of 2005 (VAWA 2005), Public Law
109-162, amended the INA by adding new section
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204(a)(1)(K), 8 U.S.C. 1154(a)(1)(K), which provides
for employment authorization incident to the approval
of a VAWA self-petition. Section 814(c) of VAWA 2005
amended the INA by adding new section 106, which
provides eligibility for employment authorization to
battered spouses of aliens admitted in certain nonim-
migrant statuses, including H-1B status.

8. See Mem. from Donald Neufeld, Acting Assoc.
Dir., Domestic Operations, USCIS, Supplemental
Guidance Relating to Processing Forms I-140 Employ-
ment-Based Immigrant Petitions and I-129 H-1B Pe-
titions, and 1-485 Adjustment Applications Affected by
the American Competitiveness in the Twenty-First
Century Act of 2000 (AC21) (Pub. L. 106-313), as
amended, and the American Competitiveness and
Workforce Improvement Act of 1998 (ACWIA), Title
IV of Div. C. of Public Law 105-277, at 6 (May 30,
2008) (“AC21 § 104(c) 1s applicable when an alien . . .
1s the beneficiary of an approved I-140 petition.”) (em-
phasis in original).

9. The H-4 classification includes dependents of H-
2A temporary agricultural workers, H-2B temporary
nonagricultural workers, H-3 trainees, H-1B specialty
occupation workers, and H-1B1 Free Trade Agree-
ment specialty occupation workers from Singapore
and Chile. See INA 101(a)(15)(H); see also 8 CFR
214.2(h)(9)@v).

10. As noted in the proposed rule, to ease the nega-
tive impact of immigrant visa processing delays, Con-
gress intended that the AC21 provisions allowing for
extension of H-1B status past the sixth year for work-
ers who are the beneficiaries of certain pending or ap-
proved employment-based immigrant visa petitions or
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labor certification applications would minimize dis-
ruption to U.S. businesses employing H-1B workers
that would result if such workers were required to
leave the United States. See S. Rep. No. 106-260, at 22
(2000) (“These immigrants would otherwise be forced
to return home at the conclusion of their allotted time
in H-1B status, disrupting projects and American
workers. The provision enables these individuals to re-
main in H-1B status until they are able to receive an
immigrant visa number and acquire LPR status either
through adjustment of status in the United States or
through consular processing abroad, thus limiting the
disruption to American businesses.”).

11. DHS is implementing the statutory provisions
authorizing employment of spouses of L-1, E-1, E-2,
and E-3 nonimmigrants, though the regulations have
not been revised.

12. DHS regulations provide for three categories of
persons eligible for employment authorization: (1) al-
iens authorized for employment incident to status, see
8 CFR 274a.12(a); (2) aliens authorized to work for a
specific employer incident to status, see 8 CFR
274a.12(b); and (3) aliens who must apply to USCIS
for employment authorization, see 8 CFR 274a.12(c).

13. Currently, employers seeking to file immigrant
visa petitions on behalf of noncitizens in certain em-
ployment-based preference categories must first ob-
tain a labor certification under DOL's PERM program.
See generally INA sections 204(b), 212(a)(5); 8 U.S.C.
1154(b), 1182(a)(5); 8 CFR 204.5(k)-(1); 20 CFR pt. 656.

14. To qualify as a “child” for purposes of the immi-
gration laws, an individual generally must be unmar-
ried and under the age of 21. See INA section
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101(b)(1), 8 U.S.C. 1101(b)(1). The Child Status Pro-
tection Act (CSPA) amended the INA by permitting
certain individuals over the age of 21 to continue to
qualify as a child for purposes of certain immigration
benefits. See Public Law 107-208 (2002). If an individ-
ual becomes too old to qualify as a child under the im-
migration law, and in turn no longer can derivatively
benefit from a petition or application on behalf of a
parent, he or she is described as “aging out.”

15. On June 15, 2012, the Secretary of Homeland Se-
curity announced that certain aliens who came to the
United States as children and meet several guidelines
may request consideration for deferred action from re-
moval for a period of two years, subject to renewal.
This policy is generally referred to as Deferred Action
for Childhood Arrivals (DACA). On November 20,
2014, the Secretary announced expanded eligibility
guidelines for consideration under the DACA policy
and extended the period of deferred action and work
authorization from two years to three years. The com-
menters' refer to these unrestricted EADs as “open
market” EADs. In contrast, classes of aliens listed in
8 CFR 274a.12(b), such as H-1B nonimmigrants, are
authorized for employment only with a specific em-
ployer.

See INA sections 101(a)(15)(H)(1)(b) (requiring that
DOL determine and certify that “the intending em-
ployer has filed” an LCA) (emphasis added), 212(n)
(establishing LCA requirements applicable to employ-
ers of H-1B nonimmigrants), 214(c) (requiring employ-
ers file petitions with the Secretary of Homeland Se-
curity to employ an H-1B nonimmigrant); 8 U.S.C.
1101(a)(15)(H)(1)(b), 1182(n), 1184(c).
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18. If USCIS receives more than a sufficient number
of H-1B petitions to reach the general statutory cap of
65,000 visas or the 20,000 cap under the advanced de-
gree exemption during the filing period, see INA sec-
tion 214(g)(1)(A), (5)(C), 8 U.S.C. 1184(g)(1)(A), (5)(C),
USCIS holds a computer-generated random selection
process, or lottery, to select enough petitions to meet
the statutory caps. See 8 CFR 214.2(h)(8)(11)(B).
USCIS rejects and returns cap-subject petitions not
randomly selected, with filing fees, unless a petition is
found to be a duplicate filing.

19. An O-3 nonimmigrant is a dependent of an O-1
nonimmigrant. The O-1 nonimmigrant classification
applies to individuals who possess extraordinary abil-
1ty in the sciences, arts, education, business, or athlet-
ics, or who have a demonstrated record of extraordi-
nary achievement in the motion picture or television
industry and have been recognized nationally or inter-
nationally for those achievements. See INA section
101(a)(15)(0), 8 U.S.C. 1101(a)(15)(0); 8 CFR 214.2(0).

20. A TD nonimmigrant is a dependent of a TN
nonimmigrant. The TN nonimmigrant classification
permits qualified Canadian and Mexican citizens to
seek temporary entry into the United States to engage
In business activities at a professional level. See INA
section 214(e), 8 U.S.C. 1184(e); 8 CFR 214.6.

21. According to Department of Education statistics,
approximately 21 million students are expected to en-
roll in postsecondary degree-granting institutions in
fall 2014. See  http://nces.ed.gov/fastfacts/dis-
play.asp?1d=372. Given the relatively large student
population enrolled in American schools and the nar-
row population impacted by this rule, DHS believes
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this rule would not significantly impact net college en-
rollments.

22. See INA section 214(c)(2)(E), (e)(6); 8 U.S.C.
1184(c)(2)(E), (e)(6).

23. Moreover, in the few instances in which Con-
gress has determined to limit employment authoriza-
tion for certain classes of aliens, it has done so ex-
pressly. See INA section 208(d)(2), 8 U.S.C. 1158(d)(2)
(“An [asylum] applicant who 1s not otherwise eligible
for employment authorization shall not be granted
such authorization prior to 180 days after the date of
filing of the application for asylum.”); INA section
236(a)(3), 8 U.S.C. 1226(a)(3) (restricting employment
authorization for aliens who have been arrested and
are in removal proceedings unless the alien is a lawful
permanent resident “or otherwise would (without re-
gard to removal proceedings) be provided work author-
1zation”); INA section 241(a)(7), 8 U.S.C. 1231(a)(7)
(providing that alien who has been ordered removed is
ineligible for work authorization unless the Secretary
finds that the alien cannot be removed for lack of a
country willing to receive the alien or “the removal of
the alien is otherwise impracticable or contrary to the
public interest”).

24. For example, commenters cited to the following
studies in refuting the claim that H-1B workers are a
source of cheap labor: Lofstrom, M. & Hayes, J.,
“H-1Bs: How Do They Stack Up to US Born Workers?
IZA Discussion Paper No. 6259” (Dec. 2011), available
at http://ssrn.com/abstract=1981215; Rothwell, J. &
Ruiz, N. “H-1B Visas and the STEM Shortage: A Re-
search  Brief” (May 11, 2013), available
athttp://ssrn.com/abstract=2262872.
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25. Commenters cited to the following to highlight
positive effects of highly skilled immigration: National
Foundation for American Policy, “H-1B Visas and Job
Creation” (Mar. 2008), available at
http://[www.nfap.com/pdf/080311h1b.pdf.

26. Commenters cited to the following studies in
highlighting the effects of immigration: Congressional
Budget Office, “The Economic Impact of S. 744, the
Border Security, Economic Opportunity, and Immai-
gration Modernization Act,” June 18, 2013, available
at  http://www.cbo.gov/sites/default/files/cbofiles/at-
tachments/44346-Immigration.pdf;; Mathews, D.,
“No, the CBO Report Doesn't Mean Immigration
Brings Down Wages,” June 19, 2013, available at
http://www.washing-
tonpost.com/blogs/wonkblog/wp/2013/06/19/no-the-
cbo-report-doesnt-mean-immigration-brings-down-
wages/;;; Ottaviano, G. Peri, G., Rethinking the Effects
of Immigration on Wages (March 2010), available at
http://economics.ucdavis.edu/people/gperi/site/pa-
pers/rethinking-the-effect-of-immigration-on-wages.

27. Please refer to Section IV.C. of this document for
a deeper discussion of the final estimate of the impact
of this rule.

28. Unlike the I-140 adjudication, adjudication of
Form I-539 requires evidence of such spousal relation-
ship.

29. For example, as of January 26, 2015, the pro-
cessing time at the California Service Center (CSC) for
the Application for Employment Authorization, Form
I-765, ranged from 3 weeks to 3 months depending on
the basis for the Form 1-765. See



199a (E)

https://dashboard.uscis.gov/index.cfm?formtype=12of-
fice=2charttype=1.

30. An individual can submit a Nonimmigrant
Worker Information Form, Form WH-4, with DOL.
This form was authorized by the American Competi-
tiveness and Workforce Improvement Act (ACWIA) of
1998. See INA sections 212(n)(2)(G), 8 U.S.C.
1182(n)(2)(G). It is available on-line at
http://www.dol.gov/whd/forms/wh-4.pdf.

31. Section 201(d) of the INA, 8 U.S.C. 1151(d), pre-
scribes the worldwide level of employment-based im-
migrants. Section 203(b) of the INA, 8 U.S.C. 1153(b),
prescribes the preference allocation for employment-
based immigrants. Section 202 of the INA, 8 U.S.C.
1152, prescribes per country levels for family-spon-
sored and employment-based immigrants.

32. The filing fee is assumed to be a reasonable ap-
proximation for USCIS's costs of processing the appli-
cation. See INA section 286(m), 8 U.S.C. 1356(m).

33. See DHS Office of Immigration Statistics, An-
nual Flow Report, U.S. Lawful Permanent Residents:
2013 (May 2014), available at
http://www.dhs.gov/sites/default/files/publica-
tions/ois_lpr_fr_2013.pdf.

34. Id.

35. See Department of State Bureau of Consular
Affairs, December 2014 Visa Bulletin (Nov. 7, 2014),
available at
http://travel.state.gov/content/dam/visas/Bulletins/vis
abulletin_January2015.pdf.

36. See Wadhwa, Vivek, et al., Intellectual
Property, the Immigration Backlog, and a Reverse
Brain-Drain—America's New Immigrant
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Entrepreneurs, Part III, Center for Globalization,
Governance Competitiveness (Aug. 2007), available
at
http://www.cgge.duke.edu/documents/Intellectual Pro
perty_theImmigrationBacklog andaReverseBrainDr
ain_003.pdf. Note: The report examined the 2003
cohort of employment-based immigrants and showed
that 36.8 percent of H-1B nonimmigrants that adjust
status do so through the EB-3 category and another
28 percent do so through the EB-2 category, while
only 4.62 percent adjust through the EB-1 category.

37. See generally Jennifer Hunt Marjolaine
Gauthier-Loiselle, How Much Does Immigration
Boost Innovation?, Nat'l Bureau of Econ. Research,
Sept. 2008, available at
http://www.nber.org/papers/w14312.

38. See Wadhwa, Vivek, et al., “America's New
Immigrant Entrepreneurs,” Report by the Duke
School of Engineering and the UC Berkeley School of
Information (Jan. 4, 2007) available at
http://people.ischool.berkeley.edu/~anno/Papers/Ame
ricasnew_immigrant_entrepreneurs_I.pdf;; see also
Wadhwa, Vivek, et al., Intellectual Property, the
Immigration Backlog, and a Reverse Brain-Drain—
America's New Immigrant Entrepreneurs, Part III,
Center for Globalization, Governance
Competitiveness (Aug. 2007), available at
http://www.cgge.duke.edu/documents/Intellectual Pro
perty_theImmigrationBacklog andaReverseBrainDr
ain_003.pdf;; cf. Preston, Julia, “Work Force Fueled
by Highly Skilled Immigrants,” N.Y. Times, Apr. 15,
2010, available at
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http://www.nytimes.com/2010/04/16/us/16skilled.html
?_r=1.

39. See Fairlie, Robert,”Kauffman Index of Entre-
preneurial Activity: 1996-2012,” The Ewing Marion
Kauffman Foundation. Apr. 2013, available at
http://www.kauffman.org/what-we-do/re-
search/2013/04/kauffman-index-of-entrepreneurial-
activity-19962012;; Partnership for a New American
Economy, 2011, The “New American” Fortune 500,
available
athttp://www.nyc.gov/html/om/pdf/2011/partner-
ship_for_a_new_american_economy_fortune_500.pdf.

40. See Enhancing American Competitiveness
through Skilled Immigration: Hearing before the H.
Judiciary Subcomm. on Immigration, 113th Cong. 15
(2013), available at
http://www.gpo.gov/fdsys/pkg/ CHRG-
113hhrg79724/pdf/CHRG-113hhrg79724.pdf.

41. See DHS Office of Immigration Statistics, 2013
Yearbook of Immigration Statistics, Table 6,
available at http://www.dhs.gov/yearbook-
immigration-statistics-2013-lawful-permanent-
residents (compare statistics listed under “total
employment-based preferences” and “adjustment of
status employment-based preferences”).

42. Source for backlog estimation: USCIS Office of
Policy Strategy analysis of data obtained from the
USCIS Office of Performance and Quality. Analysis
based on CLAIMSS3 data captured in approved Immi-
grant Petition for Alien Worker (Form I-140). Of the
Form I-140 petitions that were approved or pending as
of June 30, 2014, USCIS allocated those that were
pending that were “likely to be approved” based on
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USCIS approval rates in order to more accurately es-
timate the cases in the backlog.

43. Despite the fact that a beneficiary is in a prefer-
ence category where a visa is immediately available,
and the beneficiary is able to apply to adjust status to
an LPR immediately upon the filing of the 1-140 peti-
tion, DHS is including estimates of first-preference
LPRs that have an approved Form I-140 or are waiting
for Form I-140 approval as of June 30, 2014 for which
we are unable to determine that an adjustment of sta-
tus application has been concurrently filed. As men-
tioned previously, principal beneficiaries of Form I-
140 petitions and their dependents who are eligible to
file for adjustment of status also are eligible for em-
ployment authorization.

44. Source: USCIS Office of Policy Strategy analysis
of data obtained from DHS Office of Immigration Sta-
tistics. Analysis based on CLAIMS3 data captured in
Application to Register Permanent Residence or Ad-
just Status (Form I1-485) records approved in the FY
2009-13 period.

45. Id.

46. Note: In the proposed rule, there was a data com-
pilation error in step 4 for EB-2 estimates of the H-1B
population which carried through the calculations. In-
stead of 19,159 reported in the proposed rule as the
estimated proportion of H-1B nonimmigrants that ad-
justed their status to EB-2 and reported being mar-
ried, that total should have read approximately
60,000. The proposed rule's total estimate of H-1B in
the backlog as of September 2012 (step 8 of the calcu-
lation) should have read approximately 106,000 based
on FY 08—FY 11 data.
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47. There may be a very limited number of instances
where an individual could be abroad and obtain an
H-1B nonimmigrant visa pursuant to AC21; however,
USCIS is unable to precisely determine this limited
population due to current system limitations. As such,
this analysis focuses only on those cases where an
H-1B nonimmigrant is currently in the United States
and requesting an extension of their H-1B status pur-
suant to AC21.

48. On October 17, 2014, USCIS began capturing
this information during the adjudication of Form I-129
petitions. Importantly, the tracking of cases that were
approved for extension pursuant to AC21 do not dis-
tinguish between cases approved under section 104
and cases approved under section 106. There is thus a
potential for overlap between the estimate of cases ap-
proved under AC21 and the estimate of persons with
approved Form 1-140 petitions.

49. Calculation: 151,053 (5-year average of I-129 ex-
tension of stay approvals) X 18.3 percent = 27,643 ex-
tensions approved pursuant to AC21.

50. Calculation: 46,989 (5-year average of Form I-
140 approvals) + 27,643 (annual estimate of approved
extensions of stay pursuant to AC21) = 74,632 base-
line estimate.

51. Calculation: 74,632 X 73.6 percent = 54,929 or
55,000 rounded up to the nearest hundred.

52. Calculation: Backlog of 124,600 plus annual de-
mand estimate for married H-1Bs of 55,000 = 179,600.

53. DOS estimates an average cost of $10 per
passport photo in the Paperwork Reduction Act
(PRA) Supporting Statement found under OMB
control number 1450-0004. A copy of the Supporting
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Statement is found on Reginfo.gov at
http://www.reginfo.gov/public/do/PRAViewDocument?
ref_nbr=201102-1405-001 (see question #13 of the
Supporting Statement) (accessed Oct. 21, 2014).

54. U.S. Dep't of Labor, Wage and Hour Division.
The minimum wage in effect as of July 24, 2009,
available at
http://www.dol.gov/dol/topic/wages/minimumwage.ht
m.
55. The calculation to burden the wage rate: $7.25
x 1.46 = $10.59 per hour. See Economic News
Release, U.S. Dep't of Labor, Bureau of Labor
Statistics, Table 1. Employer costs per hour worked
for employee compensation and costs as a percent of
total compensation: Civilian workers, by major
occupational and industry group (June 2014),
available at
http://www.bls.gov/news.release/archives/ecec_09102
014.htm (viewed Oct. 23, 2014).

56. Calculation for opportunity cost of time: $10.59
per hour X 3.4167 hours (net form completion time) =
$36.18.

57. Calculation for total application cost: $380 (filing
fee) + $20 (cost estimate for passport photos) + $36.18
(opportunity cost of time) = $436.18.

58. See News Release, United States Dep't of
Labor, Bureau of Labor Statistics, Local Area
Unemployment Statistics, Regional and State
Unemployment—2013 Annual Averages, Table 1
“Employment status of the civilian noninstitutional
population 16 years of age and over by region,
division, and state, 2012-13 annual averages” (Feb.
28, 2014), available at
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http://www.bls.gov/news.release/archives/srgune_022
82014.pdf.

59. Note that even with the changed estimate from
the proposed rule, the finding remains consistent; the
overall impact to the U.S. labor force is a fraction of
one percent.

60. DHS Office of Immigration Statistics, Annual
Flow Reports, “U.S. Legal Permanent Residents” for
2009-2012 and “U.S. Lawful Permanent Residents:
2013,” available at http://www.dhs.gov/immigration-
statistics-publications#0. Author calculated
percentage distributions by State weighted over
FY 2009-2013 (rounded).

61. See News Release, U.S. Dep't of Labor, Bureau
of Labor Statistics, Local Area Unemployment Statis-
tics, Regional and State Unemployment—2013 An-
nual Averages, Table 1, Employment status of the ci-
vilian noninstitutional population 16 years of age and
over by region, division, and state, 2012-13 annual
averages (Feb. 28, 2014), available at
http://www.bls.gov/news.release/ar-
chives/srgune_02282014.pdf.

62. See Canadian Government, Citizenship and
Immigration Canada, Help Centre under Topic
“Work Permit—Can my spouse or common-law
partner work in Canada?”, available at
http://www.cic.gc.ca/english/helpcentre/index-
featured-can.asp#tabl (last visited Jan. 13, 2015).

63. See Australian Government, Dep't of
Immigration and Citizenship, Temporary Work
(Skilled) visa (subclass 457), available at
http://www.immi.gov.au/Visas/Pages/457.aspx (last
visited Jan. 13, 2015).
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64. See Jimenéz, Tomas, Immigrants in the United
States: How Well Are They Integrating into Society?
(2011) Washington, DC: Migration Policy Institute,
available at
http://www.migrationpolicy.org/research/immigrants-
united-states-how-well-are-they-integrating-society;;
see also Terrazas, Aaron, The Economic Integration
of Immigrants in the United States: Long- and Short-
Term Perspectives (2011) Washington, DC: Migration
Policy Institute, available at
http://www.migrationpolicy.org/research/economic-
integration-immigrants-united-states.

65. Calculation: 151,053 (5-year average of I-129 ex-
tension of stay approvals) X 18.3 percent = 27,643 ex-
tensions approved pursuant to AC21.

66. Calculation: 27,643 (extensions approved pursu-
ant to AC21) X 73.6 percent (average percentage of
H-1B nonimmigrants who adjust to LPR status that
report being married) = 20,345 or 20,400 (rounded up).
[FR Doc. 2015-04042 Filed 2-24-15; 8:45 am]
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