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QUESTIONS PRESENTED

1. ) Whether the doctrine of federal sovereign immun­
ity has any basis in the U.S. Constitution or is pre­
cluded by the U.S. Const., Art. Ill, Sec. 2, which 
specifically defines the power of the judicial 
branch to include “Controversies to which the 
United States shall be a Party” without any limi­
tation or constraint?

2. ) Whether the doctrine of federal sovereign immun­
ity (whatever its scope is determined to be) can 
possibly satisfy the appropriate constitutional 
standard of review (strict scrutiny) when that ju­
dicially-created doctrine limits petitioner’s consti­
tutional right to seek review by the judicial branch 
for the illegal conduct of the federal government 
(or its employees) and when that doctrine also in­
fringes on petitioner’s 1st Amendment right to 
free speech and to seek redress?

3. ) If the doctrine of federal sovereign immunity has
any basis in the U.S. Constitution, whether the 
doctrine of federal sovereign immunity is a broad 
power or is a narrow power that applies only when 
the federal government is wielding its limited and 
specifically-defined sovereign powers?

4. ) Whether the lower court properly applied the nu­
merous exceptions to the doctrine of federal sover­
eign immunity when the lower court declined to 
properly apply the Ultra Vires Exception, ignored 
the clear language of the APA Exception and ig­
nored Congress’ clear intent to allow for judicial re­
view of respondent’s determinations under 26 U.S.C. 
§7623(d)(2)(A)(i), which specifically incorporates the 
rules and procedures of 49 U.S.C. §42121(b) to allow 
for a direct appeal by the Court of Appeals?
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PARTIES TO THE PROCEEDING

Petitioner James W. Tindall was the complainant in 
the proceeding before the U.S. Department of Labor’s 
Office of Administrative Law Judges (the “OALJ”), the 
complainant before the U.S. Department of Labor’s Ad­
ministrative Review Board (the “ARB”) and the appel­
lant before the Court of Appeals for the Eleventh 
Circuit (“Eleventh Circuit”).

Respondent U.S. Department of Labor’s Administra­
tive Review Board (the “ARB”) was the appellee before 
the Court of Appeals for the Eleventh Circuit (the ARB 
was the party who reviewed the initial decision by the 
OALJ that applied the doctrine of federal sovereign 
immunity to allow federal employees to threaten, har­
ass and retaliate against tax whistleblowers).

For clarity, petitioner’s original complaint to respond­
ent was filed against two named federal employees for 
their illegal threats, harassment and retaliation 
against a tax whistleblower in violation of 26 U.S.C. 
§7623(d). Despite this specific identification by peti­
tioner of the two named federal employees whose con­
duct violated 26 U.S.C. §7623(d) in the original 
complaint before the OALJ, the OALJ mislabeled the 
U.S. Department of the Treasury as the party that pe­
titioner had a filed a complaint against.
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RELATED CASES

1. James W. Tindall v. U.S. Department of Labor, Ad­
ministrative Review Board, No. 22-11770, U.S. 
Court of Appeals for the Eleventh Circuit. Judg­
ment entered on March 31, 2023. Rehearing and 
Rehearing En Banc denied on June 1, 2023.

2. James W. Tindall v. United States Department of 
the Treasury, ARB Case No. 2022-0030. Judgment 
entered on May 16, 2022.

3. James W. Tindall v. United States Department of 
the Treasury, OALJ Case No. 2021-TAX-00005. 
Judgment entered on March 4, 2022.
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PETITION FOR A WRIT OF CERTIORARI

James W. Tindall petitions for a writ of certiorari 
to review the judgment of the United States Court of 
Appeals for the Eleventh Circuit.

OPINIONS BELOW

The Eleventh Circuit’s opinion is reported as an 
unpublished opinion by the Eleventh Circuit at 
USCA11 Case # 22-11770 and is reproduced at App. 
1-10.

The order by the ARB dismissing petitioner’s orig­
inal complaint for lack of subject matter jurisdiction is 
reproduced at App. 11-14.

The order by the OALJ dismissing petitioner’s 
original complaint for lack of subject matter jurisdic­
tion is reproduced at App. 15-28.

The Eleventh Circuit’s denial of petitioner’s mo­
tion for reconsideration and rehearing en banc is re­
produced at App. 29-30.

JURISDICTION

The Eleventh Circuit entered judgment on March 
31, 2023. App. 1-10.
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The Eleventh Circuit denied a timely petition for 
reconsideration and rehearing en banc on June 1,2023. 
App. 29-30.

Therefore, this Court has jurisdiction under 28 
U.S.C. §1254(1).

STATUTES AND CONSTITUTIONAL 
PROVISIONS INVOLVED

This case relates to the creation and grant of judi­
cial power pursuant to U.S. Const., Art. Ill, Sec. 2, 
which specifically defines the power of the judicial 
branch to include “Controversies to which the United 
States shall be a Party”1 without any limitation or con­
straint; relates to the unconstitutional abrogation by 
the judicial branch of those same duties; and relates to 
the unconstitutional limitation of petitioner’s right to 
seek judicial review and redress under that same con­
stitutional provision for the illegal conduct by federal 
employees in violation of 26 U.S.C. §7623(d).

This case also relates to the proper definition of 
“employer” under 26 U.S.C. §7623(d) and whether it 
should be sourced from Title 26, where the tax whistle­
blower protections are, or from Title 29.

Copies of the constitutional and statutory provi­
sions are included in the Appendix.

1. U.S. Const., Article III, Sec. 2.

1 U.S. Const., Art. Ill, Sec. 2.
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2. U.S. Const., 1st Amendment.

3. U.S. Const., 5th Amendment.

4. U.S. Const., 10th Amendment.

5. 26 U.S.C. §3401(c).

6. 26 U.S.C. §3401(d).

7. 26 U.S.C. §7623(a).

8. 26 U.S.C. §7623(b).

9. 26 U.S.C. §7623(d).

10. 26 U.S.C. §7701(a)(28).

11. 29 U.S.C. §652.

12. 49 U.S.C. §42121(b)(l) through (4).

INTRODUCTION AND 
STATEMENT OF THE CASE

The initial issue of this dispute was whether fed­
eral employees tasked with enforcing this nation’s tax 
code are themselves exempt from complying with that 
same set of statutes [i.e., may federal employees 
threaten, harass and retaliate against tax whistle­
blowers in violation of 26 U.S.C. §7623(d)?].

The overarching issue of this appeal, however, is 
the long-standing abrogation by the judicial branch of 
its constitutional duties under U.S. Const., Art. Ill, Sec. 
2 and petitioner’s constitutional right to seek judicial 
redress as a party aggrieved by the illegal conduct of
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the federal government (or its employees) under that 
same constitutional provision [i.e., does an extra-con­
stitutional doctrine of federal sovereign immunity ap­
ply to shield federal employees from the consequences 
of their acts in threatening, harassing and retaliating 
against tax whistleblowers in violation of 26 U.S.C. 
§7623(d)?].

This case is significant in that it seeks to cor­
rect that long-standing unconstitutional abroga­
tion by the judicial branch, to determine the 
proper constitutional standard of review for 
when a doctrine of federal sovereign might ap­
ply (if one is found to exist in the U.S. Constitu­
tion), to determine the proper scope of any 
doctrine of federal sovereign immunity, and to 
re-assert the power of the judicial branch as one 
of the three (3) co-equal branches of the federal 
government as enshrined by our founding fa­
thers in the U.S. Constitution.

The case also raises the issues of how to properly 
apply the Ultra Vires Exception, the APA Exception 
and the exception under 26 U.S.C. §7623(d)(2)(A)(i) to 
a doctrine of federal sovereign immunity.

Background Facts

Petitioner is a tax whistleblower under 26 U.S.C. 
§7623(a) and (b).

On March 5, 2019, the Internal Revenue Service’s 
Whistleblower Office (“IRS WBO”) issued its ‘Final



5

Award Decision Under Section 7623(a)’ and deter­
mined that petitioner was entitled to a tax whistle­
blower award under 26 U.S.C. §7623(a) (the “§7623(a) 
award letter”).

The IRS WBO is obligated to pay that award

“as promptly as the circumstances permit, hut 
not until there has been a final determina­
tion of tax with respect to the action(s) . . . the 
Whistleblower Office has determined the 
award, and all appeals of the Whistleblower 
Office’s determination are final”.2

An award determination under 26 U.S.C. §7623(a) 
is not reviewable by any court in the world3 and is ut­
terly final in every sense of that word once the IRS 
WBO issues its §7623(a) award letter.

Despite having the clear obligation to “promptly” 
pay out final tax whistleblower awards, in the inter­
vening fifty-two (52) months since the IRS WBO issued 
its §7623(a) award letter, the IRS WBO has still not 
paid petitioner his §7623(a) award.

2 Treas. Reg. §301.7623-4(d)(l) and Internal Revenue Man­
ual 25.2.2.8.2.1(2)(c).

3 See Whistleblower 10084-16W v. Commissioner. T.C. 
Memo 2021-73 (2021) (where the court stated that “[ajwards un­
der section 7623(a) are discretionary, and we do not have jurisdic­
tion to review discretionary awards”). See also Dacosta vs. U.S.. 
82 Fed. Cl. 549 (2008) (where the court stated that 7i]n 2006, .. . 
new subsections were added, providing for non-discretionary 
awards in certain circumstances and also providing for whistle­
blower appeal rights”).
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On May 8, 2020, petitioner requested assistance 
from the National Taxpayer Advocate (“the NTA”), be­
cause the IRS WBO was ignoring its own regulations 
and processes by refusing to promptly pay petitioner 
his §7623(a) award.

On June 4, 2021, instead of determining why the 
IRS WBO was refusing to comply with its own regula­
tions and processes, Mr. Glenn Thomas, an employee 
with the NTA, threatened to have petitioner investi­
gated by the Treasury Inspector General — Tax Admin­
istration (“TIGTA”).

On June 4, 2021, Mr. John Ferek, a special agent 
with TIGTA, contacted petitioner at his place of em­
ployment about petitioner’s request to the NTA, con­
firming Mr. Glenn Thomas’ threat to have petitioner 
investigated by TIGTA and confirming Mr. Glenn 
Thomas’s overt act in furtherance of his threat to have 
petitioner investigated by TIGTA.

On June 4, 2021, petitioner filed his complaint 
with respondent against these two federal employees 
for their attempts to threaten, harass and retaliate 
against petitioner as a tax whistleblower despite the 
clear prohibition against that behavior in 26 U.S.C. 
§7623(d).

On June 15, 2021, petitioner supplemented his 
earlier complaint with respondent about the conduct 
by these two federal employees who threatened, har­
assed and retaliated against petitioner.
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In petitioner’s complaint and supplement, peti­
tioner specifically identified the two federal employees 
by name and described their individual conduct.

On July 23, 2021, respondent concluded its inves­
tigation and issued its 3-page conclusion. In its letter, 
dated July 23, 2021, respondent concluded that:

“US Department of Treasury (IRS) is a federal
agency and is NOT a person within the mean­
ing of2g US.C. §652(4)”\ and

petitioner, as a federal employee, is “NOT an
employee within the meaning of 29_ U.S.C.
§652(6)”.

Despite Congress’ clear intent to place the tax 
whistleblower protections in Title 26, which does de­
fine “employer” to include the federal government, re­
spondent decided to apply the definitions from Title 29 
to the statutory language protecting tax whistleblow­
ers in Title 26.

At no point in respondent’s 3-page conclusion, 
dated July 23, 2021, did respondent refer to the doc­
trine of federal sovereign immunity as the basis for its 
decision to allow federal employees to threaten, harass 
and retaliate against tax whistleblowers.

On July 24,2021, petitioner filed his “Notice of Ob­
jection and Request for a Hearing” with respondent’s 
OALJ.

On September 8, 2021, and before any discovery 
occurred, the OALJ issued its Order to Show Cause on
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the issue of the applicability of the doctrine of federal 
sovereign immunity (“OALJ’s Order”).

On September 17,2021, less than 10-days after be­
ing notified that the doctrine of federal sovereign im­
munity was being considered by the OALJ, petitioner 
timely filed his response to the OALJ’s Order to ad­
dress the doctrine of federal sovereign immunity, 
which specifically raised the Ultra Vires Exception to 
the doctrine of federal sovereign immunity.4

On March 4, 2022, the OALJ dismissed peti­
tioner’s complaint for lack of subject matter jurisdic­
tion, concluding that the doctrine of federal sovereign 
immunity broadly shielded the federal government 
from judicial review unless the federal government 
consented to such review.

In that order, the OALJ dismissed the application 
of the Ultra Vires Exception, because “the exception 
only applies where a claim is brought against a govern­
ment employee and not the sovereign” and “Complain­
ant names only the Department of the Treasury and not 
an individual employee”.5

Contrary to this second statement by the OALJ, 
petitioner specifically named Mr. Glenn Thomas and 
Mr. John Ferek in his original complaint and specifi­
cally identified those individual employees’ conduct as 
being the basis for petitioner’s complaint against those

4 See Complainant’s Response To Order To Show Cause, 
pages 9-11, dated September 17, 2021.

5 App. 26.
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two named individuals. Additionally, this second state­
ment by the OALJ, which is foundational to its original 
finding that the Ultra Vires Exception does not apply, 
ignored petitioner’s Motion to Correct Caption, dated 
September 10, 2021, filed with the OALJ in attempt to 
correct the OAU’s mistake in mis-naming the U.S. 
Treasury as the party.6

On May 16, 2022, respondent’s Administrative 
Review Board (“ARB”) affirmed the OALJ’s Order by 
relying on respondent’s interim final regulation issued 
only on March 22, 2022 (many months after respond­
ent concluded its investigation on July 23,2021), which 
attempted to arbitrarily narrow the broad statutory 
definitions in 26 U.S.C. §7623(d). This regulation was 
not in existence when the illegal conduct occurred, 
when petitioner filed his complaint or when respond­
ent issued its conclusion and is an impermissible at­
tempt to narrow the clear and broad language of 26 
U.S.C. §7623(d).

In its order affirming the OALJ’s Order, the ARB 
addressed petitioner’s arguments about the applicabil­
ity of the Ultra Vires Exception and the Administrative 
Procedures Act (“APA”) Exception in a single sentence 
footnote without any analysis or discussion, when it 
stated

“In affirming the ALJ’s Order; we reject the 
Complainant’s argument on appeal that the 
ALJ erred by concluding neither the waiver 
of sovereign immunity in the Administrative

6 Id.
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Procedure Act of the ultra vires exception to 
sovereign immunity were applicable to the cur­
rent case”.1

On March 31, 2023, the Eleventh Circuit affirmed the 
ARB’s Order dismissing petitioner’s complaint.

Consistent with the inability of the OALJ and the 
ARB to identify the constitutional basis for the doc­
trine of federal sovereign immunity, however, the 
Eleventh Circuit was also unable to identify the con­
stitutional language that created a doctrine of federal 
sovereign immunity.8

Aware of its inability to source the creation of a 
doctrine of federal sovereign immunity to the U.S. Con­
stitution, as required by the 10th Amendment9, the 
Eleventh Circuit then proceeded to raise several 
strawman arguments in support of its foundational er­
ror, which included:

• Resolving factual conflicts in the moving 
party’s favor, contrary to the basic presump­
tions of jurisprudence and with no discovery 
having occurred10;

• Concluding that the OALJ corrected peti­
tioner’s “error” in bringing his complaint

7 App. 14, footnote 13.
8 App. 5.
9 U.S. Const., 10th Amendment, which states that “The pow­

ers not delegated to the United States by the Constitution, nor pro­
hibited by it to the States, are reserved to the States respectively, 
or to the people”

10 App. 4.
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against the two named federal employees, 
without addressing the OALJ’s failure to re­
solve petitioner’s Motion to Correct Caption, 
dated September 10, 202111;

• Identifying the two operational clauses under 
26 U.S.C. §7623(d)(l) and (d)(2), which refer to 
“employers” and “persons”, respectively, but 
then ignoring how these two clauses interre­
late (i.e., “persons” specifically relates to “em­
ployers”), ignoring 26 U.S.C. §§3401 and 7701 
and ignoring the fundamental rules of statu­
tory construction to determine the meaning of 
“employer” and the related “persons”12',

• Failing to address Congress’ intentional deci­
sion to add the tax whistleblower protections 
to Title 26, which does apply to the federal 
government13;

• Concluding that petitioner abandoned the Ul­
tra Vires Exception argument, despite peti­
tioner having consistently raised and 
addressed that exception repeatedly since less 
than ten (10) days after it was first raised by 
the OALJ14;

• Addressing the Ultra Vires Exception without 
discussing the specific facts of the two named 
federal employees’ conduct who violated 26 
U.S.C. §7623(d), somehow concluding that 
threatening, harassing and retaliating

11 Id.
12 App. 5-6.
13 App. 7.
14 App. 7.
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against a tax whistleblower is within the 
scope of those federal employees’ authority, 
while also ignoring the fact that petitioner’s 
complaint specially named the two federal 
employees15;

• Stating as fact that petitioner is only seeking 
declarative relief, when petitioner has previ­
ously stated that he is seeking declarative and 
injunctive relief16 and the controlling statute 
broadly requires “all relief necessary to make 
the employee whole”11;

• Including a laundry list of excuses for when 
the federal government may violate peti­
tioner’s 1st Amendment rights in a fact-free 
manner devoid of any legal analysis that 
might connect the identified authorities to the 
underlying facts that are not present in the 
record (e.g., the Eleventh Circuit refers to pe­
titioner’s status as a federal employee as be­
ing sufficient to defeat petitioner’s 1st 
Amendment rights when he is not acting in 
his capacity as a federal employee nor acting 
in any way related to his employment, but ra­
ther when the federal government is using his 
employment as a way to suppress his consti­
tutional and statutory rights as a tax whistle­
blower)18; and

15 App. 7-8.
16 App. 8.
17 26 U.S.C. §7623(d)(3)(A) and (B).
18 App. 9.
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• Consistently referring to the absence of a 
waiver of federal sovereign immunity in the 
U.S. Constitution as being sufficient to defeat 
petitioner’s constitutional rights, while 
blindly ignoring the obvious fact that the U.S. 
Constitution also makes no reference to a doc­
trine of federal sovereign immunity, which 
precludes that doctrine from being constitu­
tional19. The Eleventh Circuit’s argument on 
this point is patently absurd — the U.S. Con­
stitution does not need to speak to any waiv­
ers of a power that it did not create and grant 
to the federal government20.

As a matter of fact, petitioner specifically named 
Mr. Glenn Thomas and Mr. John Ferek in his original 
complaint to respondent and specifically identified 
those individual federal employees’ conduct as being 
the basis for petitioner’s original complaint against 
those two federal employees.

As a matter of law, the federal government is an 
employer - it is the employer of every judge of the Elev­
enth Circuit, who somehow concluded that the federal 
government is not an employer.

Because these conclusions are contrary to the facts 
and law, these conclusions are in error. Ultimately, the 
Eleventh Circuit erroneously concluded that federal

19 U.S. Const., 10th Amendment, which states that “Thepow­
ers not delegated to the United States by the Constitution, nor pro­
hibited by it to the States, are reserved to the States respectively, 
or to the people.”

20 App. 9.
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employees may threaten, harass and retaliate against 
tax whistleblowers without consequence despite 26 
U.S.C. §7623(d) prohibiting that exact conduct.

REASONS FOR GRANTING THE PETITION

This Court should grant review (1) to determine 
If the doctrine of federal sovereign immunity 
has any basis in the U.S. Constitution; (2) to de­
termine the proper constitutional standard of 
review to be applied when applying a constitu- 
tionally-compliant doctrine of federal sovereign 
immunity; (3) to determine the applicable scope 
of the doctrine of federal sovereign immunity; 
and (4) to determine how the Ultra Vires Excep­
tion, the APA Exception and the exception un­
der 26 U.S.C. §7623(d) (2) (A) (i) apply to a 
constitutionally-compliant doctrine of federal 
sovereign immunity.

Quite simply, there is no basis in the U.S. Consti­
tution for the judicially-created doctrine of federal sov­
ereign immunity. Neither the OALJ, the ARB nor the 
Eleventh Circuit could identify the source language in 
the U.S. Constitution for the judicially-created doctrine 
of federal sovereign immunity21.

21 They are joined by the Supreme Court of the United States 
in this fruitless search for a constitutional basis. See Larson v. 
Domestic & Foreign Commerce Corp.. 337 U.S. 682, 708 (1949) 
(where Justice Frankfurter stated in his dissenting opinion that 
“As to the States, legal irresponsibility was written into the
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At the same time, neither the OALJ, the ARB nor 
the Eleventh Circuit addressed the fact that the philo­
sophical basis for a doctrine of federal sovereign im­
munity contradicts the clear language of U.S. Const., 
Art. Ill, Sec. 2, which necessarily creates the constitu­
tional right to seek judicial redress in actions where 
the federal government is a party. None of the judicial 
precedents (or the predecessor cases to which they re­
fer) relied on by the OALJ, the ARB and the Eleventh 
Circuit identified the constitutional basis for the judi­
cially-created doctrine of federal sovereign immunity. 
If none of those judicial precedents can point to the U.S. 
Constitution for the basis of this judicially-created doc­
trine of federal sovereign immunity, then it is well past 
time for this unconstitutional doctrine to be put to rest.

To the extent a doctrine of federal sovereign im­
munity does exist to limit the constitutional right of 
aggrieved parties to seek judicial review in cases 
where the federal government is a party, however, such 
a power must necessarily satisfy the appropriate con­
stitutional standard of review. Because the judicially- 
created doctrine of federal sovereign immunity at­
tempts to limit a fundamental constitutional right, the 
proper constitutional standard for review is strict scru­
tiny, which requires that the doctrine under review be 
narrowly-tailored to achieve a compelling state inter­
est.

Constitution by the Eleventh Amendment; as to the United States, 
it is derived by implication. . . . The sources of the immunity are 
formally different”.)
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Regardless of which constitutional standard of re­
view ultimately applies, however, the doctrine of fed­
eral sovereign immunity (as currently created and 
interpreted by the judicial branch) cannot satisfy even 
the lowest constitutional standard of being rationally 
related to a legitimate government interest, because 
violating the U.S. Constitution (i.e., Art. Ill, Sec. 2 and 
the 1st and 5th Amendments) cannot ever be a legiti­
mate government interest.

At the same time, by its own terms, a doctrine of 
federal sovereign immunity should only possibly apply 
when the federal government is exercising one of its 
limited specific sovereign powers. In all the other cases 
where the federal government acts outside its limited 
specific sovereign powers, the federal government is 
not acting in its sovereignty and those extra-sovereign 
acts should not be protected by sovereign immunity. 
Because retaliating against tax whistleblowers is not 
one of the specific and limited sovereign powers 
granted by the U.S. Constitution to the federal govern­
ment, a doctrine of federal sovereign immunity does 
not protect the federal government (and its employees) 
when it acts in a non-sovereign capacity.

Finally, in creating a doctrine of federal sovereign 
immunity, the judicial branch has had to also create an 
ever evolving web of exceptions and exceptions to the 
exceptions. One such exception to the doctrine of fed­
eral sovereign immunity is the Ultra Vires Exception 
raised by petitioner at the first possible opportunity in 
response to the OALJ’s request that the parties ad­
dress the issue of sovereign immunity. The Eleventh
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Circuit’s conclusion regarding the application of the 
Ultra Vires Exception is incorrect, because the Elev­
enth Circuit ignored basic principles of jurisprudence 
in resolving the factual conflicts in the underlying rec­
ord against the non-moving party (those factual con­
flicts exist, because no discovery has occurred).

Additionally, the Eleventh Circuit’s rote dismissal 
of the application of the APA Exception was also incor­
rect. This broad waiver of federal sovereign immunity 
by Congress applies in the current case, because peti­
tioner is suffering a legal wrong, specifically:

i. the IRS WBO’s refusal to promptly pay over 
the 26 U.S.C. §7623(a) award to petitioner;

ii. the threat by a federal employee with NTA to 
file a complaint against petitioner with 
TIGTA;

iii. the actual filing of a complaint by a federal 
employee with TIGTA that triggered an inves­
tigation of petitioner by TIGTA; and

iv. respondent’s improper dismissal of peti­
tioner’s complaint when respondent’s investi­
gator applied a statutorily-impermissible 
definition of “employer” and “person”.

All of these wrongs were performed by federal 
employees within the context of an agency action and 
the relief sought by petitioner is within the broad def­
inition of remedies required under 26 U.S.C. 
§7623(d)(3)(A) and (B). The Eleventh Circuit’s decision 
under review failed to properly apply this exception.
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Thus, this Court should grant review to identify 
the constitutional basis for the doctrine of federal sov­
ereign immunity, to clarify the appropriate constitu­
tional standard for review to be applied when parties 
seek judicial review where the federal government is a 
party, to determine the proper constitutionally-permis- 
sible scope of the doctrine of federal sovereign immun­
ity and to properly apply the Ultra Vires Exception, the 
APA Exception and the exception under 26 U.S.C. 
§7623(d)(2)(A)(i) only after a doctrine of federal sover­
eign immunity is properly applied in a constitution- 
ally-compliant manner.

The U.S. Constitution and the Doctrine of 
Federal Sovereign Immunity

The fundamental beginning point for any discus­
sion of a constitutional power or limitation is the U.S. 
Constitution.

Unfortunately, the OALJ, the ARB and the Elev­
enth Circuit skipped this necessary first step in their 
hurry to consider the judicial precedents for applying 
the doctrine of federal sovereign immunity. Regretta­
bly, none of the judicial precedents cited by the OALJ, 
the ARB or the Eleventh Circuit (or their predecessors) 
identify the constitutional language that creates a doc­
trine of federal sovereign immunity.

I.
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A. No Constitutional Basis for a Doctrine 
of Federal Sovereign Immunity

The U.S. Constitution contains no reference what­
soever to a doctrine of federal sovereign immunity.

[Petitioner kindly invites the reader to
TAKE A 10-MINUTE PAUSE AND BRIEFLY REVIEW 
THE TEXT OF THE U.S. CONSTITUTION. PLEASE 
DO NOT RELY ON WHAT YOU ‘THINK’ YOU KNOW,
BUT GO SPEND 10-MINUTES SKIMMING THE U.S.
Constitution.

• • •

Having confirmed petitioner’s statement
THAT THE U.S. CONSTITUTION IS INDEED SI­
LENT ABOUT THE EXISTENCE OF A DOCTRINE OF 
FEDERAL SOVEREIGN IMMUNITY, PETITIONER 
INVITES THE READER TO CONTINUE.]

As the federal government is a creature of defined 
and limited powers described in the U.S. Constitution, 
the absence of a description or reference to a doctrine 
of federal sovereign immunity in the U.S. Constitution 
precludes such a power from being delegated to the 
federal government by the sovereign states.22 Specifi­
cally, the 10th Amendment provides that:

“The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, 
or to the people.”23

22 U.S. Const., 10th Amendment.
23 Id.
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In its recently-concluded 2021-2022 term, the Su­
preme Court reaffirmed this principle in Dobbs. State 
Health Officer of the Mississippi Department of
Health, et al. v. Jackson Women’s Health Organization.
etaL, 597 U.S.
Dobbs, the Supreme Court held that “[t]he Constitution 
makes no reference to abortion, and no such right is im­
plicitly protected by any constitutional provision”24 and 
then concluded that “[i]t is time to heed the Constitu­
tion and return the issue of abortion to the people’s 
elected representatives”25.

Consistent with this recent reaffirmation of the 
controlling constitutional principle, the notable ab­
sence of such an all-encompassing grant of sovereign 
immunity to the federal government in the U.S. Con­
stitution precludes a federal doctrine of sovereign im­
munity from being a power granted to the federal 
government by the U.S. Constitution. Thus, there is 
no constitutional basis for a doctrine of federal 
sovereign immunity.

To rebut petitioner’s position, respondent’s only le- 
gallv-sufificient reply is to identify the specific constitu­
tional provision that creates the doctrine of federal 
sovereign immunity (i.e., the Article and Section of the 
U.S. Constitution that creates and assigns this right 
from the states to the government), which the OALJ,

(Slip Opinion) (2022) (“Dobbs”). In

24 Dobbs. State Health Officer of the Mississippi Department 
of Health, et al. v. Jackson Women’s Health Organization, et al..
597 U.S.___(Slip Opinion, page 5) (2022).

25 Id. at Slip Opinion, page 6.
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the ARB and the Eleventh Circuit have all failed to do.
The inability of any party or reviewing judge to 
this dispute to identify the constitutional basis 
for the doctrine of federal sovereign immunity 
confirms petitioner’s position that there is no 
such power granted to the federal government 
by the U.S. Constitution.

B. The U.S. Constitution Precludes the Ex­
istence of a Doctrine of Federal Sover­
eign Immunity

In addition to the absence of any constitutional ba­
sis for a federal doctrine of sovereign immunity, the 
U.S. Constitution clearly states the contrary where it 
provides that the judicial branch has authority over 
“Controversies to which the United States shall be a 
Party.”26

This clear statement in the U.S. Constitution con­
firms that the federal government can be a party to 
controversies before the judicial branch and logically 
negates the existence of an undefined generalized 
broad doctrine of federal sovereign immunity. Thus, 
the U.S. Constitution, by its own terms, specifi­
cally negates the possible existence of a doctrine 
of federal sovereign immunity.

26 U.S. Const., Article III, Sec. 2.
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C. The Federal Government is a Subservi­
ent Entity and is Not the ‘Sovereign’

The judicial precedents that discuss a doctrine of 
federal sovereign immunity frequently allude to the 
‘English Common Law’ as the panacea for the absence 
of support in the U.S. Constitution for a doctrine of fed­
eral sovereign immunity.

Unfortunately for respondent, the historical con­
text of the U.S. Constitution and the creation of the 
limited federal government that was and is subservi­
ent to the states and their citizens undermine this no­
tion as a basis for a doctrine of federal sovereign 
immunity.

While American jurisprudence adopts many con­
cepts from the ‘English Common Law’, it only does so 
where the legal basis and foundations for those pre­
cepts under the ‘English Common Law’ are replicated 
in American jurisprudence. As it relates to the concept 
of a doctrine of federal sovereign immunity, however, 
the legal foundation found in the ‘English Common 
Law’ supporting the English doctrine of sovereign im­
munity was specifically and vigorously rejected by our 
founding fathers with the American Revolution.

The basis under the ‘English Common Law’ for the 
doctrine of sovereign immunity is the Divine Right of 
Kings, which is founded on the belief that the king 
wields divine power as God’s leader on earth. Because 
the king wields divine power, questioning the king is 
the same as questioning God. Thus, the sovereign king
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is immune from suit, because, as God’s representative, 
the sovereign king is cloaked in God’s perfection.

Following the American Revolution, however, none 
of that applied in American jurisprudence. The sover­
eign states had just fought (and won) the American 
Revolution to denounce the power and authority of the 
king. The victorious sovereign states replaced the Brit­
ish sovereign king with a constitutional republic that 
did not possess the Divine Right of Kings. As the legal 
basis for the doctrine of sovereign immunity in the 
‘English Common Law’ had just been rejected, a doc­
trine of federal sovereign immunity based on the Di­
vine Right of Kings has no legal basis in American 
jurisprudence.

In any event, the U.S. Constitution makes it clear 
that respondent is part of a limited federal govern­
ment, with limited and enumerated powers that are 
delegated to it by the sovereign states.27 The federal 
government is the created entity that has been dele­
gated defined and specific powers by the creating sov­
ereign states (and the people). As such, the federal 
government is a subservient entity, is not a ‘sor- 
ereign’ entity and is not entitled to any protec­
tions that might exist for a ‘sovereign? entity 
based on the rejected Divine Right of Kings.

27 U.S. Const., 10th Amendment.
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D. The Federalist Papers vs. the Antifed­
eralist Papers - No Refuge for the “In­
herent” or Implied Doctrine of 
Sovereign Immunity

As described above, a doctrine of federal sovereign 
immunity has no basis in the U.S. Constitution. Propo­
nents of uncontrolled federal power, however, fre­
quently refer to the Federalist Papers as a possible 
refuge for an implied doctrine of federal sovereign im­
munity. Unfortunately, the Federalist Papers are not 
part of the U.S. Constitution, are not the legislative 
history of the U.S. Constitution and are not a broader 
description of the U.S. Constitution as understood by 
all the founding fathers.

Contemporaneous with the Federalist Papers 
were the Antifederalist Papers, written and distrib­
uted by other founding fathers, as part of the debate 
and discussion surrounding the possible adoption of 
the U.S. Constitution. The discussions in the Antifed­
eralist Papers No. 79-82 on “The Power of the Judici­
ary” preclude the creation of a doctrine of federal 
sovereign immunity by the U.S. Constitution, either 
specifically or by implication. The Antifederalist Pa­
pers No. 79-82 identified the foundational problem be­
ing discussed as that “The supreme court under this 
constitution would be exalted above all other power in 
the government, and subject to no control”, and would 
be “ ... a court of justice invested with such immense 
powers” — both of which contradict the notion that a 
doctrine of federal sovereign immunity that limits
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judicial review can be contemporaneously found in the 
U.S. Constitution.28

Quite simply, a doctrine of federal sovereign im­
munity rationally conflicts with the conclusion in An­
tifederalist Paper No. 82, which stated

“The just way of investigating any power given 
to a government, is to examine its operation 
supposing it to be put in exercise. If upon in­
quiry, it appears that the power, if exercised, 
would be prejudicial, it ought not to be given.
For to answer objections made to a power given 
to a government, by saying it will never be ex­
ercised, is really admitting that the power 
ought not to be exercised, and therefore ought 
not to be granted.

In other words, if the exercise of judicial power 
identified in U.S. Const., Art. Ill, Sec. 2 is to be re­
strained by an implied doctrine of federal sovereign 
immunity, then that grant of judicial power should 
never have occurred in the first place. Yet, the U.S. Con­
stitution clearly granted the judicial branch with the 
authority over “Controversies to which the United 
States shall be a Party”30, which means that an un­
stated, implied doctrine of federal sovereign immunity 
that would restrain that specific power has no basis in 
the U.S. Constitution. Thus, a doctrine of federal sover­
eign immunity cannot exist by implication.

”29

28 See Antifederalist Paper No. 78.
29 See Antifederalist Paper No. 82.
30 U.S. Const., Article III, Sec. 2.
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Constitutional Standard of Review Ap­
plied to the Doctrine of Federal Sovereign 
Immunity

A. Constitutional Right To Seek Judicial 
Review of Cases Involving the Federal 
Government

As discussed above, the U.S. Constitution clearly 
states that the judicial branch has authority over 
“Controversies to which the United States shall be a 
Party.

II.

”31

The necessary corollary to that constitutional 
grant of judicial power over cases that involve the fed­
eral government as a party is that there is a second 
party who is seeking judicial review of behavior by the 
federal government. Thus, parties aggrieved by the 
conduct of the federal government have a clear consti­
tutional right to seek judicial review of that conduct.

Yet, the judicially-created doctrine of federal sov­
ereign immunity attempts to defeat a clear constitu­
tional right on a very broad basis.

B. 1st Amendment Right to Free Speech 
and to Petition the Government for a 
Redress of Grievances

The 1st Amendment to the U.S. Constitution is a 
foundational principle and states that

31 Id.
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“Congress shall make no law respecting an es­
tablishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the 
people peaceably to assemble, and to petition 
the Government for a redress of griev­
ances. ’’(bold highlights added)32

Thus, petitioner has the right to file his complaints 
with NTA without being threatened pursuant to his 
exercise of his right to free speech and petitioner also 
has the right to seek judicial review of respondent’s 
employees’ illegal conduct in threatening a tax whis­
tleblower pursuant to his right to petition the govern­
ment for a redress of grievances.

Yet, the judicially-created doctrine of federal sov­
ereign immunity attempts to defeat these two clear 
constitutional rights on a very broad basis.

C. 5th Amendment Right to Due Process 
(Substantive and Procedural)

The 5th Amendment to the U.S. Constitution 
states that

“No person shall be held to answer for a capi­
tal, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval 
forces, or in the Militia, when in actual service 
in time of War or public danger; nor shall any 
person be subject for the same offence to be

32 U.S. Const., 1st Amendment.
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twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a wit­
ness against himself, nor be deprived of life, 
liberty, or property, without due process 
of law; nor shall private property be taken for 
public use, without just compensation” (bold 
highlights added)33

As affirmed, the OALJ’s Order provided petitioner 
with no due process to seek review of the federal gov­
ernment’s unconstitutional acts, which is a clear viola­
tion of petitioner’s 5th Amendment Right to Due 
Process.

Yet, the judicially-created doctrine of federal sov­
ereign immunity attempts to defeat this clear consti­
tutional right on a very broad basis.

D. Constitutional Standard of Review To 
Be Applied - Strict Scrutiny

Because the judicially-created doctrine of federal 
sovereign immunity is an attempt to defeat several of 
petitioner’s clear constitutional rights by denying judi­
cial review of illegal conduct by the federal govern­
ment, the appropriate constitutional standard of 
review is strict scrutiny.34

In essence, to satisfy the strict scrutiny 
standard of review for a broad doctrine of

33 U.S. Const., 5th Amendment.
34 See, e.g., Washington v. Glucksberg. 521 U.S. 702, 720-21 

(1997); Reno v. Flores. 507 U.S. 292, 301-02 (1993).
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federal sovereign immunity, respondent must 
demonstrate a compelling state interest and that 
the doctrine of federal sovereign immunity is ei­
ther necessary, narrowly-drawn, or narrowly- 
tailored to protect that interest.

The broad doctrine of federal sovereign immunity, 
as currently applied by the OALJ, the ARB and the 
Eleventh Circuit fails to identify the compelling inter­
est to be achieved and simultaneously fails to describe 
how a broad doctrine of federal sovereign immunity is 
narrowly-tailored to protect that compelling interest.

As a foundational matter, allowing the federal gov­
ernment to be immune from suit is not a compelling 
interest in a democratic republic. In fact, just the oppo­
site is true.

The foundational basis for our republican system 
of government is that the federal government consists 
of three co-equal branches of government — each 
branch acting as a check-and-balance on the other two 
branches. Absent an ability to hold the federal govern­
ment accountable in a judicial forum, there are no 
checks-and-balances by the judicial branch on the two 
other co-equal branches. This balance of power be­
tween the three co-equal branches is exactly why there 
is no mention of a broad power of federal sovereign im­
munity in the U.S. Constitution — such a broad grant 
of sovereign immunity would compromise the neces­
sary balance of power between the three co-equal 
branches of the federal government.
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As a simple matter, the inability to bring the fed­
eral government before the judicial branch and hold 
the federal government accountable for its behavior 
prevents aggrieved parties from using the judicial 
branch to force the federal government to change its 
behavior, which is exactly what the judicial branch was 
created to do. Without judicial consequences for its be­
havior, the federal government will not be motivated to 
change its behavior to comply with the laws and regu­
lations. As anyone who has ever raised children knows, 
consequences encourage good behavior and discourage 
bad behavior. This same approach works for the federal 
government and its employees. Severing the connec­
tion between behavior and consequences is not even a 
rational approach to encouraging feedback that 
changes illegal behavior, much less is narrowly-tai­
lored to achieve an undefined compelling state inter­
est. Just the opposite is true - the failure to hold the 
federal government responsible for its conduct pre­
cludes the federal government from correcting its be­
havior to comply with the laws and regulations. Thus, 
the federal government has no legitimate interest in 
being immune from suit, much less a compelling state 
interest. At the same time, none of the OALJ, the ARB 
or the Eleventh Circuit identified the compelling state 
interest in threatening tax whistleblowers - in fact, 
the entire basis for 26 U.S.C. §7623(d) supports a con­
trary conclusion, which is to protect tax whistleblowers 
from threats and retaliation by their employers (which 
occurred in this case).
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The strict scrutiny standard of review also re­
quires respondent to identify how that broad doctrine 
of federal sovereign immunity is narrowly-tailored to 
achieve the unidentified compelling interest. The re­
quirement for a narrowly-tailored solution is directly 
contradicted by the very broad nature of the doctrine 
of federal sovereign immunity created by the judicial 
branch.

Therefore, as created by the judicial branch, a 
broad doctrine of federal sovereign immunity cannot 
possibly satisfy the strict scrutiny standard of review 
necessary to infringe on a clear constitutional right 
(e.g., the right to seek judicial review where the federal 
government is a party to a controversy), because re­
spondent has not identified the required compelling 
state interest and the broad doctrine of federal sover­
eign immunity is not narrowly-tailored to achieve that 
unidentified compelling interest.

Absent a legitimate compelling state interest, the 
interpretation of law affirmed by the Eleventh Circuit 
cannot stand, because it violates petitioner’s 1st and 
5th Amendment Rights.

E. The Doctrine of Federal Sovereign Im­
munity Cannot Satisfy Even the Ra­
tional Basis Standard of Review

As discussed above, the federal government has no 
state interest in being immune from suit, because such 
immunity violates the U.S. Constitution by denying 
the judicial branch any power to act as a sufficient
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checks-and-balances on the other two co-equal 
branches of government.

Moreover, the federal government has no state in­
terest in being immune from suit, because such im­
munity severs the link between behavior and 
consequences, which is a necessary logical connection 
to change future conduct to comply with the laws and 
regulations.

Finally, the United States has no state interest in 
harassing tax whistleblowers, because the entire basis 
for 26 U.S.C. §7623(d) is to protect tax whistleblowers 
from harassment and retaliation by their employers, 
which occurred in this case.

Therefore, the judicial branch’s creation of a broad 
doctrine of federal sovereign immunity that defeats 
the constitutional right to seek judicial redress cannot 
satisfy even the rational basis standard of constitu­
tional review, because there is no legitimate state in­
terest for such a broad doctrine and there is no rational 
connection between the doctrine of federal sovereign 
immunity and the unidentified legitimate state inter­
est.
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III. Constitutionally-Permissible Scope of the 
Doctrine of Federal Sovereign Immunity - 
Necessarily Limited to the Exercise of Spe­
cific Sovereign Power(s)

A. Both Standards of Review Require a 
State Interest

As discussed above, if a doctrine of federal sover­
eign immunity is to be constitutional, it must neces­
sarily satisfy the proper constitutional standard of 
review. If the strict scrutiny standard applies, then the 
doctrine of federal sovereign immunity must be nar­
rowly-tailored to achieve a compelling state interest. If 
the rational basis standard applies, then the doctrine 
of federal sovereign immunity must be rationally-re­
lated to a legitimate state interest.

Under the strict scrutiny standard, the scope of a 
constitutionally-permissible doctrine of federal sover­
eign immunity must be narrowly-tailored and limited 
to the exercise of constitutional sovereign powers by 
the federal government. Thus, under the strict scrutiny 
standard of review, a doctrine of federal sovereign im­
munity could only apply when the federal government 
is exercising specific sovereign powers identified in the 
U.S. Constitution, but would not apply to other behav­
ior by the federal government when it acts in any non­
sovereign capacity (i.e., as a market participant or 
when breaking the law).

Consistent with the analysis above, even under 
the rational basis standard, the scope of a constitution­
ally-permissible doctrine of federal sovereign
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immunity rationally relates only to the exercise of con­
stitutional sovereign powers by the federal govern­
ment. Thus, under the rational basis standard of 
review, a doctrine of federal sovereign immunity could 
only apply when the federal government is exercising 
specific sovereign powers identified in the U.S. Consti­
tution, but would not apply to other behavior by the 
federal government when it acts in any non-sovereign 
capacity (i.e., as a market participant or when break­
ing the law).

Because whistleblowers have an important role in 
the proper function of the federal government, protect­
ing whistleblowers from threats, harassment and re­
taliation is more closely aligned with the exercise of a 
specific power by the United States than removing 
those same protections would be. As such, the federal 
government only has an interest in protecting whistle­
blowers and does not have a legally-recognizable inter­
est in threatening, harassing or retaliating against 
whistleblowers.

Thus, regardless of the constitutional standard of 
review to be applied, any doctrine of federal sovereign 
immunity can only apply when the federal government 
has identified its legally-recognized state interest that 
it is attempting to achieve.
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B. Any Doctrine of Federal Sovereign Im­
munity Applies Only When Exercising 
an Enumerated Sovereign Power

The federal courts have long recognized the prin­
ciple that the U.S. Constitution only applies to the fed­
eral government when the federal government is 
acting in its sovereignty.35 In Sunrez. the US Court of 
Federal Claims held that the Takings clause did not 
apply, because the Takings clause only constrained 
sovereign acts, whereas in the context of a breach of 
contract claim, the federal government was not acting 
in its sovereign capacity, but rather merely as a

35 See Sunrez Corp. v. United States. Ct. of Fed. Claims No.
21-568 (filed January 20, 2022) (where the court stated

““[W]hen the government itself breaches a contract, a 
party must seek compensation from the government in 
contract rather than under a takings claim.” Piszel. 833 
F.3d at 1376. “Taking claims rarely arise under govern­
ment contracts because the Government acts in its com­
mercial or proprietary capacity in entering contracts, 
rather than in its sovereign capacity. Accordingly, rem­
edies arise from the contracts themselves, rather than 
from the constitutional protection of private property 
rights.” Hughes Commc’n Galaxy. Inc, v. United States.
271 F.3d 1060, 1070 (Fed. Cir. 2001) (citations omit­
ted); see also A & D Auto Sales. Inc.. 748 F.3d at 1156 
(explaining remedies available under a breach of con­
tract theory make takings liability redundant); St. 
Christopher Assocs.. L.P.. 511 F.3d at 1385 {“In gen­
eral, takings claims do not arise under a government 
contract because, as stated by the Court of Federal 
Claims, the government is acting in its proprietary ra­
ther than its sovereign capacity, and because remedies 
are provided by the contract.”)”).
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participant in the market place.36 Given the wide- 
ranging rule of law adopted by the federal judiciary 
that the U.S. Constitution only applies to the federal 
government when the federal government is wielding 
one of its sovereign powers, then the corollary must 
also be true — a doctrine of federal sovereign immunity 
can only serve to shield the federal government when 
it is wielding one of its defined and specific enumerated 
powers. In other words, any doctrine of federal sover­
eign immunity only shields the federal government 
when it is acting in its sovereign capacity, but does not 
shield the federal government when it is acting in a 
non-sovereign capacity.

The Eleventh Circuit improperly applied a broad 
doctrine of federal sovereign immunity to all acts by 
the federal government (and its employees) even those 
that clearly fall outside the scope of the federal govern­
ment’s limited and defined powers, which contravenes 
this wide-ranging principle established by the federal 
judiciary.

36 While petitioner disagrees with this principle that the U.S. 
Constitution only applies to constrain the federal government 
‘sometimes’ based on the role the federal government might have, 
the judicial precedents on this point are clear and wide-ranging.
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In other words, to accommodate and rationalize 
both of these doctrines created by the judicial branch 
(i.e., the doctrine of federal sovereign immunity and 
the principle that the U.S. Constitution only limits the 
federal government when it is acting in its sovereign 
capacity), a single statement summarizing the applica­
ble rule(s) of law of a federal doctrine of sovereign im­
munity (and its exceptions) would be:

The doctrine of federal sovereign immun­
ity only applies when the federal govern­
ment is properly exercising one of its 
enumerated sovereign powers.

When the federal government is acting outside the 
scope of its limited sovereign powers (e.g., as a market 
participant, as a party committing torts, as a party vi­
olating citizens’ constitutional rights or as a party re­
taliating against tax whistleblowers), then the limited 
federal government is subject to the laws like all other 
parties, because in those instances the federal govern­
ment is acting like all other parties in a non-sovereign 
capacity. The federal government is only sovereign and 
entitled to the protection of a doctrine of federal sover­
eign immunity when wielding its enumerated sover­
eign powers - none of which include retaliating against 
tax whistleblowers.
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IV. Judicially-recognized Defenses to the Doc­
trine of Federal Sovereign Immunity

A. Ultra Vires Exception

The Ultra Vires Exception applies when the under­
lying suit is against an officer of the government for 
actions beyond the scope of the officer’s authority. As 
this Court stated in Larson. “the relief can be granted, 
without impleading the sovereign, only because the of­
ficer’s lack of delegated power.

In the current dispute, two federal employees 
threatened, harassed and retaliated against petitioner, 
which is well outside the scope of their defined duties 
and in contravention of 26 U.S.C. §7623(d).

At the same time, respondent’s employees inten­
tionally applied a definition of “employer” from 29 
U.S.C. §652 that is statutorily limited to Title 29, Chap­
ter 15, instead of the definition of “employer” found in 
Title 26, which is not limited by the pre-amble to 29 
U.S.C. §652, which means that respondent’s employees 
are acting outside the grant of power from Congress by 
applying statutory definitions to terms that clearly fall 
outside their applicable statutory framework.

Thus, the Ultra Vires Exception to the doc­
trine of federal sovereign immunity precludes 
that doctrine of federal sovereign immunity 
from insulating these employees from suit for

» 37

37 Larson v. Domestic & Foreign Commerce Corp.. 337 U.S. 
682, 689 (1949) (“Larson”).
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their intentional decisions to act outside the 
grant of power by Congress.

B. APA Exception under 5 U.S.C. §702

The APA Exception applies to actions taken by 
agencies of the federal government38 - in this case, 
through its employees (i.e., wrongfully refusing to 
promptly pay over petitioner’s §7623(a) award, threat­
ening and retaliating against petitioner as a tax whis­
tleblower and applying an incorrectly-sourced 
definition of “employer” and “employee”).

All of these agency actions are reviewable by the 
judicial branch under 26 U.S.C. §7623(d)(2)(A)(i), 
which incorporates 49 U.S.C. §42121(b)(l) through (4) 
and its specific access to judicial review. Thus, Con­
gress has clearly waived federal sovereign im­
munity under the APA.

C. Specific Waiver under 26 U.S.C.
§7623(d) (2) (A) (i)

Petitioner’s original complaint filed with respond­
ent under 26 U.S.C. §7623(d)(2)(A)(i) “shall be governed 
under the rules and procedures set forth in section 
42121(b) of Title 49”39, which allows for a direct appeal

38 5 U.S.C. §702, which is described as “Pub. L. 94-574 re­
moved the defense of sovereign immunity as a bar to judicial re­
view of Federal administrative action otherwise subject to judicial 
review.”

39 26 U.S.C. §7623(d)(2)(B)(i).
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to the Court of Appeals (i.e., judicial review).40 Thus, 
Congress has specifically waived sovereign im­
munity under the Taxpayer First Act for peti­
tioner’s original complaint to respondent about 
the two named federal employees and their con­
duct.

CONCLUSION - RELIEF SOUGHT

For the reasons set forth above, the United States 
Court of Appeals for the Eleventh Circuit’s Order of 
Dismissal, dated March 31, 2023, contradicts the clear 
language of U.S. Constitution, its historical basis and 
the proper constitutional standard of review.

As such, this Court should grant this petition for 
a writ of certiorari to allow this Court to review the 
constitutional basis for the doctrine of federal sover­
eign immunity, to determine the proper constitutional 
standard of review when applying a constitutionally- 
compliant doctrine of federal sovereign immunity, to 
determine its proper scope (if sovereign immunity is 
found to exist) and to properly apply the Ultra Vires 
Exception, the APA Exception and the exception under 
26 U.S.C. §7623(d)(2)(A)(i) to a constitutionally-com- 
plaint doctrine of federal sovereign immunity.

40 49 U.S.C. §42121(b)(1) through (4).
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Respectfully submitted this the 22nd day of Au­
gust, 2023,

James W. Tindall 
Petitioner
4674 Jefferson Township Place 
Marietta, GA 30066 
Tel: (770) 337-2746 
Email: theslayor@yahoo.com
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