
XIV. APPENDICES
Appendix 1: Text of Statutory Provisions Involved 

28 U.S. Code § 2101(e)

28 U.S. Code § 2101 - Supreme Court; time for appeal or certiorari; 
docketing; stay

(e) An application to the Supreme Court for a writ of certiorari to review a case before 
judgment has been rendered in the court of appeals may be made at any time before 
judgment.

28 U.S. Code S 1331

28 U.S. Code § 1331 - Federal question

The district courts shall have original jurisdiction of all civil actions arising under the 
Constitution, laws, or treaties of the United States.

42 U.S. Code $ 12102 (1)

42 U.S. Code § 12102 - Definition of disability 

(1) Disability

The term “disability” means, with respect to an individual—
(A) a physical or mental impairment that substantially limits one or more major life 
activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment (as described in paragraph (3)).

42 U.S. Code §12112(bH4)

42 U.S. Code § 12112 - Discrimination 

(b) Construction

As used in subsection (a), the term “discriminate against a qualified individual on the 
basis of disability” includes—
(4) excluding or otherwise denying equal jobs or benefits to a qualified individual 
because of the known disability of an individual with whom the qualified individual 
is known to have a relationship or association;
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29 CFR Part 1630.2(g>

§ 1630.2 Definitions.

(g) Definition of “disability” —

(1) In general. Disability means, with respect to an individual—

(i) A physical or mental impairment that substantially limits one or 
more of the major life activities of such individual;

(ii) A record of such an impairment; or

(iii) Being regarded as having such an impairment as described in 
paragraph (1) of this section. This means that the individual has been 
subjected to an action prohibited by the ADA as amended because of an 
actual or perceived impairment that is not both “transitory and minor.”

29 CFR 1630.2(o)

§ 1630.2 Definitions.

(o) Reasonable accommodation.

(1) The term reasonable accommodation means:

(i) Modifications or adjustments to a job application process that enable 
a qualified applicant with a disability to be considered for the position 
such qualified applicant desires; or

(ii) Modifications or adjustments to the work environment, or to the 
manner or circumstances under which the position held or desired is 
customarily performed, that enable an individual with a disability who 
is qualified to perform the essential functions of that position; or

(iii) Modifications or adjustments that enable a covered entity's 
employee with a disability to enjoy equal benefits and privileges of 
employment as are enjoyed by its other similarly situated employees 
without disabilities.

(2) Reasonable accommodation may include but is not limited to:
(i) Making existing facilities used by employees readily accessible to and 
usable by individuals with disabilities; and
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(ii) Job restructuring; part-time or modified work schedules; 
reassignment to a vacant position; acquisition or modifications of 
equipment or devices; appropriate adjustment or modifications of 
examinations, training materials, or policies; the provision of qualified 
readers or interpreters; and other similar accommodations for 
individuals with disabilities..

(3) To determine the appropriate reasonable accommodation it may be 
necessary for the covered entity to initiate an informal, interactive process with 
the individual with a disability in need of the accommodation. This process 
should identify the precise limitations resulting from the disability and 
potential reasonable accommodations that could overcome those limitations.

(4) A covered entity is required, absent undue hardship, to provide a reasonable 
accommodation to an otherwise qualified individual who meets the definition 
of disability under the “actual disability” prong (paragraph (g)(l)(i) of this 
section), or “record of’ prong (paragraph (g)(l)(ii) of this section); but is not 
required to provide a reasonable accommodation to an individual who meets 
the definition of disability solely under the “regarded as” prong (paragraph 
(g)(l)(iii) of this section).

29 CFR 1630.9(d)

§ 1630.9 Not making reasonable accommodation.

(d) An individual with a disability is not required to accept an accommodation, aid, 
service, opportunity or benefit which such qualified individual chooses not to accept. 
However, if such individual rejects a reasonable accommodation, aid, service, 
opportunity or benefit that is necessary to enable the individual to perform the 
essential functions of the position held or desired, and cannot, as a result of that 
rejection, perform the essential functions of the position, the individual will not be 
considered qualified.

19 CSR 20-20.040

Missouri Code of State Regulations
Rules of Department of Health and Senior Services Division 20—Division of 
Community and Public Health Chapter 20—Communicable Diseases

19 CSR 20-20.040 Measures to Determine the Prevalence and Prevent the 
Spread of Diseases which are Infectious, Contagious, Communicable, or 
Dangerous in their Nature
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PURPOSE: This rule defines investigative and control measures for reportable 
diseases and establishes who is responsible for them.

(1) The director shall use the legal means necessary to control, investigate, or both, 
any disease or condition listed in 19 CSR 20-20.020 which is a threat to the public 
health.

(2) It shall be the duty of the local health authority, the director of the department, 
or the director’s designated representative on receiving a report of a disease which is 
infectious, contagious, communicable, or dangerous in its nature as included in 19 
CSR 20-20.020 to—

(A) Inspect any premises that they have reasonable grounds to believe are in a 
condition conducive to the spread of the disease;

(B) Confer with the physician, laboratory or person making the report;

(C) Collect for laboratory analysis any samples or specimens that may be 
necessary to confirm the diagnosis or presence of the disease or biological, chemical, 
or physical agents and to determine the source of the infection, epidemic, or exposure. 
Health program representatives and other personnel employed by the department, 
after training and certification to perform venipuncture, and after specific 
authorization from a physician, are authorized to perform venipuncture utilizing 
procedures within the scope of the training they have been given. The content and 
scope of this training shall be established by the department. Training shall be 
provided by a physician or his/her designee and the certificate shall be signed by the 
physician. Nothing in this rule shall limit the authority of local public health 
departments to establish their own training policies, with or without certification, or 
to limit their voluntary participation in the certification program developed by the 
department, nor shall it apply to venipuncture for other purposes;

(D) Make a complete epidemiological, environmental or occupational industrial 
hygiene investigation and record of the findings on a communicable disease or 
exposure report form;

(E) Establish and maintain quarantine, isolation or other measures as
required;

(F) Provide the opportunity to be immunized to all contacts of persons suffering 
from those diseases for which there is a reliable and approved means of 
immunization;

(G) This subsection was terminated as a result of Shannon Robinson, et al. v. 
Missouri Department of Health and Senior Services (cause number 20AC-CCO515) 
effective December 22, 2021.
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(H) This subsection was terminated as a result of Shannon Robinson, et al. v. 
Missouri Department of Health and Senior Services (cause number 20AC-CCO515) 
effective December 22, 2021.

(I) This subsection was terminated as a result of Shannon Robinson, et al. v. 
Missouri Department of Health and Senior Services (cause number 20AC-CCO515) 
effective December 22, 2021.

(J) Investigate, as the local health authority, the disease within the local 
jurisdiction with assistance from the director of the department or his/her designated 
representative when any outbreak or unusual occurrence of a reportable disease is 
identified through reports required by 19 CSR 20-20.020. If, in the judgment of the 
director, the disease outbreak or unusual occurrence constitutes a medical 
emergency, the director may assume direct responsibility for the investigation.

\

(3) It shall be the duty of the local health authority, upon identification of a case of a 
reportable disease or upon receipt of a report of that disease, to take actions and 
measures as may be necessary according to any policies which have been or may be 
established by the director of the department, within the provisions of section (2) and 
subsections (2)(A)-(J) of this rule.

(A) When the local health authority is notified of a reportable disease or has 
reason to suspect the existence of a reportable disease within the local jurisdiction, 
the local health authority, either in person or through a designated representative, 
shall make an investigation as is necessary and immediately institute appropriate 
control measures as set forth in section (2) and subsections (2)(A)-(J) of this rule.

(B) The local health authority shall use every reasonable means to determine 
the presence of a communicable disease or the source of any disease listed in 19 CSR 
20-20.020 or of any epidemic disease of unknown cause. In the performance of this 
duty, the local health authority shall examine or cause to be examined any person 
reasonably suspected of being infected or of being a source or contact of infection and 
any person who refuses examination shall be quarantined or isolated.

(C) Control measures implemented by the local health authority shall be at 
least as stringent as those established by the director of the department and shall be 
subject to review and alteration by the director. If the local health authority fails to 
carry out appropriate control measures, the director or his/ her designated 
representative shall take steps necessary to protect the public health.

(4) It shall be the duty of the attending physician, immediately upon diagnosing a 
case of a reportable communicable disease, to give detailed instructions to the patient, 
members of the household and attendants regarding proper control measures. When 
a person dies while infected with a communicable disease, it shall be the duty of the 
attending physician to learn immediately who is to prepare the body for burial or 
cremation and then notify the funeral director, embalmer or other responsible person 
regarding the communicable disease the deceased had at the time of death. A tag
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shall also be affixed to the body providing the name of the communicable disease 
likely to have been present at the time of death.

(5) Every practitioner of the healing arts and every person in charge of any medical 
care facility shall permit the director of the department or the director’s designated 
representative to examine and review any medical records which are in the 
practitioner’s or person’s possession or to which the practitioner or person has 
upon request of the director or the director’s designated representative in the course 
of investigation of reportable diseases in 19 CSR 20-20.020.

access,

(6) This section was terminated as a result of Shannon Robinson, et al. v. Missouri 
Department of Health and Senior Services (cause number 20AC-CCO515) effective 
December 22, 2021.

(7) In order to prevent the spread of infectious diseases, contagious diseases, 
communicable diseases, or diseases that are dangerous in their nature within 
Missouri, it shall be the duty of the local health authority, the director of the 
department or the director’s designated representative to do the following:

(A) Notify or ensure adequate notice is given to potentially exposed individuals 
when such official determines that a case or outbreak of any such disease subjects 
such individuals to serious illness or death, if acquired; and

(B) Notify or ensure adequate notice is given to the public when such official 
determines that a case or outbreak of any such disease subjects the public to serious 
illness or death, if acquired, and the identity of potentially exposed individuals is not 
known at such time or cannot be known. Such notice shall provide necessary 
information for the recipient to avoid or appropriately respond to the exposure.

/
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Appendix 2

UNITED STATES COURT OF APPEALS
For the Eighth Circuit

No. 22-2618

Aleksandra Shklyar 
Plaintiff - Appelant

v.

Carboline Company 
Defendant - Appelee

Appeal from United States District Court for the Eastern District of Missouri - St.
Louis

Submitted: January 25, 2023 
Filed: February 3, 2023 

[Unpublished]

Before GRUENDER, MELLOY, and STRAS, Circuit Judges.

PER CURIAM.

Aleksandra Shklyar appeals the district court’s order1 granting defendant’s 
motion to dismiss her employment discrimination complaint for failure to state a 
claim. Upon careful de novo review, we find no basis for reversal. See Waters v. 
Madson, 921 F.3d 725, 734 (8th Cir. 2019) (reviewing de novo dismissal for failure to 
state a claim). Accordingly, we affirm. See 8th Cir. R. 47B.

Appellate Case: 22-2618 Date Filed: 02/03/2023 Entry ID: 5241887

1 The Honorable Rodney W. Sippel, United States District Judge for the Eastern District of Missouri.
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Appendix 3

Case: 4:22-cv-00391-RWS Doc. #: 23 Filed: 07/21/22

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION

ALEKSANDRA SHKLYAR, )
)

Plaintiff, )
)

) No. 4:22 CV 391 RWSv.
)

CARBOLINE COMPANY, )
)

Defendant. )

MEMORANDUM AND ORDER
This case is before me on the motion to dismiss filed by Defendant Carboline 

Company pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Plaintiff 
Aleksandra Shklyar brings claims against Carboline, her former employer, for 
alleged discrimination and retaliation in violation of the Americans with Disabilities 
Act (ADA). The alleged violations arise out of policies implemented by Carboline in 
response to the COVID-19 pandemic. For the reasons discussed below, Carboline s 
motion will be granted.

BACKGROUND
Shklyar was employed by Carboline as an Organic Fireproofing Lab Manager 

from December 2005 to September 2021. Shklyar alleges that, beginning in May 
2021, she was perceived by Carboline as having a disability and was subjected to 
adverse employment actions prohibited under the ADA. Specifically, Shklyar alleges 
that she was “perceived as disabled with a contagious disease;” was “misclassified as 
having an impaired immune system and an impaired respiratory system;” was 
required to use “mitigation measures to perform several major life activities in the 
workplace;” and was “not allowed to work because of [Carboline’s] discriminatory 
perceptions, policies and procedures.” The alleged discriminatory policies referred to 
by Shklyar were Carboline s COVID-19 policies.

Shklyar alleges that Carboline s COVID-19 policies were implemented to 
mitigate the disability that she was. regarded as having. Shklyar alleges further that
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the policies harassed, isolated, segregated, limited, classified, denied equal 
and imposed non-job-related medical examinations and inquiries upon her. For 
example, Shklyar claims that the policies limited her right to invoke ADA protections 
because they failed to recognize that she could claim a reason under federal law for 
refusing to comply and, instead, insisted that she could only claim a medical or 
religious exemption. Shklyar also claims that the policies classified her in such a way 
that her employment opportunities were adversely affected and limited because 
Carboline “would not permit [her] to do her job without first submitting to [its] 
accommodations (‘mitigation measures’).”

Shklyar alleges that she objected to Carboline’s COVID-19 policies and that 
Carboline nevertheless “continued to impose accommodations” upon her. The alleged 
accommodations imposed upon Shklyar included, among other things, medical 
examinations (e.g., nasal tissue testing and temperature checks) and medical 
interventions (e.g., mask-wearing, isolation, and social distancing). Shklyar alleges 
that, despite her objections, Carboline continued to harass her by “sending [her] 
numerous communications coercing [her] to accept various accommodations or suffer 
adverse employment actions.” Shklyar also alleges that Carboline began retaliating 
against her in September 2021 by, among other things, “interfering with her rights, 
imposing punitive measures including isolation and medical examinations, 
withholding her pay, and ultimately terminating her employment.”

Shklyar filed this lawsuit against Carboline on April 4, 2022, then filed an 
amended complaint about a month later. In her amended complaint, Shklyar brings 
two claims under the ADA: (Count I) a claim for discrimination; and (Count II) a claim 
for retaliation. After filing her amended complaint, Shklyar also filed a motion to 
appoint a special master, arguing that a special master is necessary in this case 
because “an exceptional condition exists whereby the court seeks to impose the same 
illegal policies as the defendant..., is also receiving disaster relief compensation and 
subsidies for practicing these illegal policies, and cannot therefore be expected to act 
impartially.” Carboline filed its motion to dismiss shortly thereafter.

access,

LEGAL STANDARD
The purpose of a motion to dismiss under Rule 12(b)(6) is to test the legal 

sufficiency of the complaint. In ruling on such a motion, I must accept all factual 
allegations in the complaint as true and view them in the light most favorable to the 
plaintiff. Hager v. Arkansas Dept, of Health. 735 F.3d 1009, 1013 (8th Cir. 2013). I 
may not, however, “presume the truth of legal conclusions couched as factual 
allegations.” Id. (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)). While I also must 
generally ignore materials that are outside of the pleadings, I may consider 
“materials that are necessarily embraced by the pleadings and exhibits attached to 
the complaint.” Mattes v. ABC Plastics. Inc.. 323 F.3d 695, 697 n. 4 (8th Cir. 2003).

To survive a motion to dismiss under Rule 12(b)(6), a plaintiff need not provide 
detailed factual allegations but must provide “sufficient factual matter, accepted as
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true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal. 556 U.S. 
662, 678 (2009). A claim is plausible on its face when the plaintiff pleads sufficient 
facts to allow me to draw “the reasonable inference that the defendant is liable for 
the misconduct alleged.” IcL This requires a complaint to contain enough factual 
allegations “to raise a right to relief above the speculative level.” Bell Atlantic Corn. 
y. Twomblv. 550 U.S. 544, 555 (2007). A threadbare recital of the elements of a 
of action, supported merely by conclusory allegations, is not sufficient. Iqbal. 556 U.S. 
at 678.

cause

DISCUSSION
Carboline moves to dismiss Shklyar s amended complaint in its entirety 

pursuant to Rule 12(b)(6) on the grounds that Shklyar has failed to allege sufficient 
facts' to support her claims. As noted above, Shklyar brings two claims under the 
ADA: (Count I) a claim for discrimination; and (Count II) a claim for retaliation. I 
will discuss each claim in turn.

A. Count I - Discrimination

Count I will be dismissed because Shklyar has failed to state a claim for 
disability discrimination. To state a claim for discrimination under the ADA, a 
plaintiff must plausibly allege that she “(1) is disabled within the meaning of the 
ADA, (2) is a qualified individual under the ADA, and (3) has suffered an adverse 
employment action because of her disability.” Hill v. Walker. 737 F.3d 1209, 1216 
(8th Cir. 2013). Shklyar’s discrimination claim fails because she has not plausibly 
alleged that she is disabled within the meaning of the ADA.

Under the ADA, a disabled person is defined as an individual with “a physical 
or mental impairment that substantially limits one or more of that person s major 
life activities, an individual who has a record of such an impairment, or an individual 
who is regarded as having such an impairment.” Scheffler v. Dohman. 785 F.3d 1260, 
1261 (8th Cir. 2015) (citing 42 U.S.C. § 12102(1)). From Shklyar’s amended 
complaint, it appears that she seeks to proceed under the latter two definitions. See, 
e.g.. Doc. 8 at 32 (alleging that “Plaintiff may proceed under the ‘regarded as’ prong 
and the ‘record of prong”); kb at 1) 45 (alleging that, ,“[i]n May of 2021, defendant 
began regarding plaintiff as having the disability of a contagious disease and made a 
record of such disability”).

Shklyar has not plausibly alleged that she is disabled based on a record of a 
disability. To state a claim for disability discrimination based on a record of a 
disability, a plaintiff must plausibly allege that she has “a history of an impairment 
that substantially limited one or more major life activities when compared to most 
people in the general population, or was misclassified as having had such an 
impairment.” 29 C.F.R. § 1630.2(k)(2); see also Taylor v. Nimock s Oil Co.. 214 F.3d 
957, 961 (8th Cir. 2001) (quoting 29 C.F.R. § 1630.2(k)) (“Having a record of a 
qualifying impairment means that an employee has a history of, or has been
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misclassified as having, a mental or physical impairment that substantially limits 
one or more major life activities.”).

In her amended complaint, Shklyar alleges that Carboline made a record of 
her having “the disability of a contagious disease” by “mis-classifying her as 
substantially limited with impaired immune and respiratory systems affecting her 
ability to perform major life activities in the workplace including working, 
communicating with others, performing manual tasks, talking, and breathing 
without the use of mitigation measures.” Doc. 8 at 23 & 45. Shklyar also alleges 
that Carboline’s COVID-19 policies “classified [her] in such a way that [her] 
employment opportunities were adversely affected and limited because [Carboline] 
would not permit [her] to do her job without first submitting to [its] accommodations 
(‘mitigation measures’).” LL at U 52.

Although Shklyar alleges that Carboline made a record of her having a 
disability by misclassifying her as having impaired immune and respiratory systems, 
this conclusory allegation is implausible in light of the materials attached to her 
amended complaint. For example, in an e-mail dated September 1, 2021, Carboline’s 
Vice President of Research, Development, and Innovation (“RD&I”) sent the following 
message to Carboline s RD&I employees, including Shklyar:

All

You should all be aware of the new policy regarding masks and vaccinations. 
If you are not vaccinated you must properly wear a mask unless you are in 
your cubicle, office, or eating at a table in the lunch room.

All visitors need to provide proof of a vaccination... or they will be required to 
wear a mask.

Proof of vaccination for all employees needs to be shown to HR if you want to 
not wear a mask...This is no different tha[n] using proper safety equipment, 
such as safety glasses etc.

Violation of the policy will lead to disciplinary actions up to and including 
termination. Not properly wearing a mask...will also lead to disciplinary 
actions, up to and including termination.

This should be taken seriously as we have already terminated employees for 
not following the policy.
Doc. 8-1 at p. 13. In a letter dated a week later, Carboline’s Vice President of 

Human Resources sent a message to Shklyar specifically:
As you are aware, to address Carboline’s safety concerns for our employees and 
business operations during the COVID-19 pandemic, Carboline...implemented 
COVID-19 protocols starting in May 2020, which, in part, have required 
employees at our St. Louis Headquarters and RD&I facilities to wear a mask, 
in common work areas. Since May 2020, Carboline updated these protocols 
periodically throughout the pandemic to respond to the shifting health and
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safety risks to employees performing in-person work. Carboline emailed these 
updates to all employees including you. Carboline’s current COVID-19 
protocols implemented in May 2021 require unvaccinated employees to 
face covering (mask) in common employee work areas. If an employee is unable 
to wear a mask, then the employee can discuss the use of alternative options 
such as a face shield or may seek a reasonable accommodation. You have 
received all notices about Carboline s requirement to wear a face covering, 
which you complied with for one year prior to the updated face covering 
requirement of May 2021. The May 2021 update requires that unvaccinated 
employees continue to wear a mask in common areas, which you have refused 
to do. Since June 2021,...your manager,...the VP of RD&I, and... [a] Human 
Resources Generalist, have discussed multiple times with you that you are in 
violation of the face-covering requirement. In August 2021, [the VP of RD&I] 
sent a follow-up email to all RD&I employees including you stating that all 
RD&I employees are expected to comply with this requirement and that failure 
to do so would result in disciplinary action, up to and including termination. 
Thereafter, you continued to refuse to wear a mask in common areas and you 
remain unvaccinated.

In June 2021, you requested not to wear a mask in common areas based on a 
disability. We have continued an interactive process with you since June 2021, 
to address a reasonable accommodation but as of today we have not received 
any other alternative suggestions or proper documentation from you to provide 
a reasonable accommodation.1

We can discuss Carboline s mask requirements, any proposed accommodations 
to the mask policy, as well as the eight questions you raised in your letter 
tomorrow morning at 7:30 a.m.

Id. at pp. 20 21. These communications make clear that Carboline’s COVID-19 
policies were generally applicable to all of Carboline’s RD&I employees.

Given the general applicability of Carboline’s COVID-19 policies, Shklyar’s 
conclusory allegation that Carboline misclassified her as having a disability is 
implausible. Indeed, it is not reasonable to infer from Shklyar s amended complaint 
and the materials attached thereto that Carboline misclassified Shklyar as having 
“an impairment that substantially limited one or more major life activities when 
compared to most people in the general population.” To the contrary, the materials 
attached to Shklyar’s amended complaint show that Carboline classified Shklyar in 
the same way that it classified all of its RD&I employees. Inferring that Carboline 
misclassified Shklyar as having a disability would therefore require inferring that 
Carboline misclassified all of its RD&I employees as having a disability. Such an

wear a

1 Shklyar does not claim in this case that she has an actual disability that Carboline failed to 
reasonably accommodate. In fact, Shklyar states that “[i]f [she] had previously made at least one 
request for reasonable modifications, [she] has since withdrawn such request.” Doc. 8 at f 57.
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inference is not reasonable. As a result, Shklyar has not plausibly alleged that 
Carboline misclassified her as having a disability, and she cannot proceed under a 
theory of being disabled based on a record of a disability.2

Nor has Shklyar plausibly alleged that she is disabled based on having been 
regarded as having a disability. To state a claim for disability discrimination based 
on having been regarded as having a disability, a plaintiff must plausibly allege that 
“she has been subjected to an action prohibited under [the ADA] because of an actual 
or perceived physical or mental impairment whether or not the impairment limits or 
is perceived to limit a major life activity.” Scheffler. 785 F.3d at 1262 (quoting 42 
U.S.C. § 12102(3)).

In her amended complaint, Shklyar alleges that in May 2021 Carboline “began 
regarding [her] as having the disability of a contagious disease and... as being 
substantially limited with an impaired immune system and an impaired respiratory 
system.” Doc. 8 at 1| 45; see also id. at If 16 (alleging that “plaintiff was perceived as 
disabled with a contagious disease... [and] as having an impaired immune system and 
an impaired respiratory system”). Shklyar also alleges that Carboline’s COVID-19 
policies were “specifically implemented for the purpose of mitigating the disability 
which it regarded] [her] as having.” Id. at H 35.

Much like her allegation that Carboline misclassified her as having a 
disability, Shklyar’s conclusory allegation that Carboline regarded her as having a 
disability is implausible. As discussed above, materials attached to Shklyar’s 
amended complaint make clear that Carboline’s COVID-19 policies were generally 
applicable to all of Carboline’s RD&I employees. Doc. 8-1 at pp. 13, 20 21. Shklyar 
nevertheless alleges that, by implementing its COVID-19 policies and requiring that 
she comply with them, Carboline regarded her as having the disability of a contagious 
disease and as being substantially limited with impaired immune and respiratory 
systems. This conclusory allegation is simply implausible in light of the general 
applicability of Carboline’s COVID-19 policies. As with Shklyar’s allegation that 
Carboline misclassified her as having a disability, to infer that Carboline regarded 
her as having a disability would require inferring that Carboline regarded all of its 
RD&I employees as having a disability. This too is not a reasonable inference. 
Accordingly, Shklyar has also not plausibly alleged that Carboline regarded her as 
having a disability.

Because Shklyar has neither plausibly alleged that Carboline misclassified her 
as having a disability nor plausibly alleged that Carboline regarded her as having a 
disability, she has failed to plausibly allege the existence of an essential element of 
her discrimination claim: that she is disabled within the meaning of the ADA. For 
this reason alone, Shklyar’s discrimination claim fails and will therefore be 
dismissed. See Scheffler. 785 F.3d at 1261 62 (affirming district court’s dismissal of

2 Shklyar does not allege that she has “a history of an impairment” that substantially limited a major 
life activity; she alleges only that Carboline misclassified her as having such an impairment.

-30-



ADA claim where plaintiff “failed to allege facts that would support that he ha[d] a 
disability as defined by the ADA”).

B. Count II - Retaliation

Count II will also be dismissed because Shklyar has failed to state a claim for 
retaliation. To state a claim for retaliation under the ADA, a plaintiff must plausibly 
allege that “(1) she engaged in a statutorily protected activity, (2) the employer took 
an adverse action against her, and (3) there was a causal connection between the 
adverse action and the protected activity.” Hill. 737 F.3d at 1218 (citing Amir v fit 
Louis Univ,. 184 F.3d 1017, 1025 (8th Cir. 1999)). Shklyar’s retaliation claim fails 
because she has not plausibly alleged that there was a causal connection between her 
alleged protected activity and the alleged adverse action taken against her.

In her amended complaint, Shklyar alleges that she notified Carboline “of her 
good faith opposition to discriminatory policies and procedures” on many occasions. 
Doc. 8 at *\\ 24. Shklyar also alleges that, on September 3, 2021, Carboline “began 
unceasingly to retaliate against [her] despite [her] reasonable good faith belief that 
she was exercising opposition to discrimination and claiming rights protected under 
the ADA.” Ich at ^ 71; see also id. at 1] 37 (alleging that “defendant embarked on a 
series of adverse employment actions against plaintiff which were designed to deter 
plaintiff s good faith opposition to the policies and procedures”). According to Shklyar, 
Carboline retaliated against her by “interfering with her rights, imposing punitive 
measures including isolation and. medical examinations, withholding her pay, and 
ultimately terminating her employment.” Id. at 1| 21.

Even assuming that Shklyar has plausibly alleged that her “good faith 
opposition” was protected activity and that the action taken against her was adverse 
action, her retaliation claim fails because she has not plausibly alleged that there was 
a causal connection between her protected activity and the adverse action taken 
against her. As shown by the letter to Shklyar from Carboline s Vice President of 
Human Resources, Carboline initially implemented its COVID-19 policies in May 
2020. Doc. 8-1 at p. 20. Shklyar complied with the policies until they were updated 
in May 2021. Id. Thereafter, Shklyar for the first time claimed a protected status 
under the ADA and notified Carboline of her opposition to the policies. Ich at pp. 15 
& 20. It was not until Shklyar had refused to comply with the policies for several 
months that Carboline took any sort of adverse action against her, and the adverse 
action was taken because of her repeated failure to comply with the policies and her 
continued insubordination. Id. at pp. 16, 20, 22 24, 52 53.

Given that the adverse action taken against Shklyar was taken pursuant to 
policies that were implemented before Shklyar engaged in her alleged protected 
activity, it is not reasonable to infer that there was a causal connection between the 
two events. C£ O Hailpin v. Hawaiian Airlines. Inc.. No. 22-00007 JAO-KJM, 2022 
WL 314155, at *11 (D. Haw. Feb. 2, 2022) (“Plaintiffs are unlikely to establish a prima 
facie case of retaliation...because the adverse employment actions...appear to be 
unconnected to their RA requests. Indeed, the vaccine policy was established, as well
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as the consequences for failing to comply[,]...before Plaintiffs submitted their RA 
requests.”); Together Emns. v. Mass Gen. Brigham Inc.. No. 21-11686FDS, 2021 WL 
5234394, at *20 (D. Mass. Nov. 10, 2021) (finding plaintiffs likely could not show a 
causal connection between protected activity and adverse employment action where 
defendant asserted that “plaintiffs [were] subject to unpaid leave and potential 
termination not because they requested exemption, but because they were not 
approved and remained] noncompliant with the Vaccination Policy”). Because 
Shklyar has not plausibly alleged that there was a causal connection between her 
alleged protected activity and the adverse action taken against her, her retaliation 
claim fails and will also be dismissed.

CONCLUSION
Shklyar has failed to state a claim for either discrimination or retaliation 

under the ADA. As a result, Carboline’s motion will be granted, and Shklyars 
amended complaint will be dismissed with prejudice.

Accordingly,

IT IS HEREBY ORDERED that Defendant Carboline Company’s motion to 
dismiss [12] is GRANTED, and Plaintiff Aleksandra Shklyar’s amended complaint 
[8] will be DISMISSED with prejudice.

IT IS FURTHER ORDERED that all other pending motions are DENIED
as moot.

A separate Judgment in accordance with this Memorandum and Order will be 
entered this same date.

1 RODNEY W. SIPPEL 

UNITED STATES DISTRICT JUDGE

Dated this 21st day of July 2022.
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Appendix 4

UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No: 22-2618

Aleksandra Shklyar

Appellant

v.

Carboline Company

Appellee

Appeal from U.S. District Court for the Eastern District of Missouri - St. Louis
(4:22-cv-00391-RWS)

ORDER

The petition for rehearing by the panel is denied.

March 16, 2023

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit.

Is/ Michael E. Gans

Appellate Case: 22-2618 Page: 1 Date Filed: 03/16/2023 Entry ID: 5255722
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