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1
QUESTION(S) PRESENTED

WHETHER A BIVENS ACTION BE
MAINTAINED AGAINST FEDERAL AGENTS
AND ACTORS WHEN A SEARCH WARRANT
IS OBTAINED IN VIOLATION OF THE
DOCTRINE ESTABLISHED IN FRANK V.
DELAWARE, AND THE SEARCH AND
SEIZURE  WARRANT REQUIREMENT
UNDER CIRCUMSTANCES NOT

SIGNIFICANTLY DIFFERENT FROM
THOSE RECOGNIZED UNDER BIVENS V. SIX
UNKNOWN NAMED AGENTS OF FED.
BUREAU OF NARCOTICS, 403 U.S. 388 (1971)?

WHETHER CORPORATIONS HAVE
FOURTH AMENDMENT CONSTITUTIONAL
RIGHTS THAT ALLOW THEM TO BRING A
BIVENS ACTION AGAINST FEDERAL
AGENTS AND ACTORS, SEEKING
DETERMINATIONS OF LIABILITIES AND
MONETARY DAMAGES, UNDER THE
DOCTRINE OF BIVENS V. SIX UNKNOWN
NAMED AGENTS OF FED. BUREAU OF
NARCOTICS, 403 U.S. 388 (1971), AS A
PLAINTIFF IN A TRIAL BY JURY?

WHETHER THE SEVENTH AMENDMENT
COMPELS FEDERAL COURTS OPERATING
UNDER FEDERAL QUESTION
JURISDICTION PURSUANT TO 28 U.S.C. § 1331
TO DECIDE CONSTITUTIONAL TORT CLAIMS
BASED ON COMMON LAW, EVEN IF THERE



1"
ARE NO STATUTORY OR COURT- CREATED
REMEDIES FOR MONETARY DAMAGES
UNDER THE DOCTRINE OF CASES AND
CONTROVERSY PLEADING STANDARDS?
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RULE 29.6
Pursuant to this Court’s Rule 29.6, Petitioners state
that there is no parent or publicly held company that
owns 10% or more of the stock of Petitioners.
STATEMENT OF RELATED CASES
Pursuant this Court’s Rule 14(1)(b)(iii), petitioner
identifies the following related proceedings and the
date of final judgment or disposition in each:

United States District Court (P.R.):

Quinones-Pimentel, v. Cannon, No. 3:20-cv-01443-JAW
(3/17/22)

United States Court of Appeals (1ST Cir.):

Quinones-Pimentel, v. Cannon, No. 22-1307 (10/27/2023)
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Here comes now, Petitioners Victor Vega-Encarnacion
and Darwin Oscar Quinones-Pimentel, Sui Juris in
Propria Persona, and on behalf of themselves, very
respectfully jointly submits this request for petitioner
of certiorari to review the judgment of the United
States Court of Appeals for the First Circuit in this
case.

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a)
is a published available at Quinones-Pimentel v.
Cannon, 85 F.4th 63 (1st Cir. 2023). The district court’s
order of dismissal (Pet. App. 22a-2) Quinones -Pimentel
v. Cannon, No. 20-c¢v-01443, 2022 WL 826344, (D.P.R.
Mar. 17, 2022)

JURISDICTION

The First Circuit’s judgment was entered on
October 23, 2023. The denial for Panel Rehearing and
Rehearing en Banc was entered on January 9, 2024.
(Pet. App. 22a-1) This petition is timely filed. See Rule
13. The jurisdiction of this Court is invoked pursuant to
28 U.S.C. § 1254(1).

RELEVANT PROVISIONS INVOLVED(see appendix)

STATEMENT

Darwin Quinones-Pimentel, a seasoned systems
architect with extensive expertise in various computer
science fields, spearheaded several companies from
2002 to 2012, including Naicom Corporation. Naicom
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specialized in distributing live television through
innovative technology known as Dynamic Internet
Semantic Multicast Environment (DISME). By 2016,
DISME enabled highly efficient live TV distribution,
reducing bandwidth compared to traditional cable
systems. Industry experts had previously deemed such
technology impossible.

In 2017, Dish Network, NagraStar, and several
associated individuals allegedly conspired with the U.S.
Attorney’s Office for Puerto Rico and the FBI to
misappropriate Naicom’s intellectual property. It is
claimed that they used false affidavits to obtain search
warrants, which allowed them to unlawfully seize and
download Naicom’s proprietary data, including source
codes and confidential information, for advancing their
own technologies.

On August 27, 2019, the U.S. Attorney’s Office,
through the FBI, applied for search and seizure
warrants for two premises in Puerto Rico. The
affidavits supporting these warrants contained false
statements, which led U.S. Magistrate Judge Silvia
Carrefio-Coll to authorize the searches. On the same
day, FBI agents and Dish/Nagrastar investigators
executed the search warrants, allegedly exceeding their
authorized scope and involving unauthorized
participants. Additionally, warrantless searches were
reportedly conducted on August 27 and 29, 2019, during
which the plaintiffs' private information and intellectual
property were seized.

On September 6, 2019, the plaintiffs moved the
District Court for the return of their property, arguing
that the search warrants were based on false
information. The District Court ordered the return of
the property on November 5, 2019.
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In August 2020, the plaintiffs aimed to prove a
conspiracy among the defendants, contending that their
actions violated the plaintiffs' Fourth Amendment
rights. They filed a civil rights action seeking
compensatory and punitive damages against the
defendants in their personal and individual capacities,
alleging conspiracy and gross unconstitutional
misconduct, redressable under Bivens v. Six Unknown
Named Agents of the Federal Bureau of Narcotics, 403
U.S. 388 (1971). They cited G.M. Leasing Corp. v.
United States, 429 U.S. 338 (1977), which recognizes
that business entities also enjoy constitutional
protections, and Franks v. Delaware, 438 U.S. 154
(1978), which establishes that using false statements to
obtain a search warrant violates the Fourth
Amendment. Additionally, they referenced Aponte
Matos v. Toledo Dévila, 135 F.3d 182 (1st Cir. 1998), for
the prohibition of warrantless searches and the
exceeding of authorized warrant scopes.

The plaintiffs claimed the unconstitutional
searches and seizures caused substantial damages,
including loss of liberty, invasion of privacy, serious
emotional distress, reputational harm, financial losses,
and impediments to daily functioning. They sought
compensatory and punitive damages, attorney fees, and
other judicial relief to bar the defendants from using or
disclosing any confidential information obtained during
the illegal searches. They requested a jury trial for all
issues in this action.

The DISH/NagraStar Defendants filed motions
to dismiss, arguing that the plaintiffs’ claims called for
an impermissible expansion of Bivens remedies. They
asserted that the context differentiated significantly
from Bivens, involved various actors, and featured
differing legal decisions. They also pointed out the
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availability of alternative remedies, like the Federal
Tort Claims Act (FTCA) and Rule 41(g). Similarly, the
Government Defendants argued that the plaintiffs'
claims did not align with the established scope of a
Bivens action, emphasizing legal and procedural
remedies in place and noting the qualified immunity of
FBI defendants and AUSA Cannon.

The plaintiffs rebutted by arguing that their
claims fell within the established scope of Bivens and
did not represent a new context or category of
defendants. They emphasized that their Fourth
Amendment rights had been violated through alleged
falsification of warrant affidavits and unlawful searches,
demonstrating a direct link to their injuries. They
contended that existing remedies under the FTCA and
Rule 41(g) were insufficient as they did not provide for
damages against private entities or punitive damages.
Furthermore, they argued they had the right to file
constitutional torts under the Seventh Amendment,
and that federal court jurisdiction over such claims
existed under the Federal Question Statute pursuant to
28 U.S.C. § 1331.

The Court granted the defendants' motions to
dismiss, concluding that the case presented a new
context beyond previously recognized Bivens actions
and involved separation of powers concerns. The court
emphasized the Supreme Court's caution against
expanding Bivens to new contexts and highlighted the
adequacy of alternative remedies under the FTCA and
Rule 41(g). Consequently, the plaintiffs’ Bivens claims
were dismissed without prejudice. The plaintiffs timely
appealed.

Upon review, the Court of Appeals affirmed the
district court’s decision on narrower grounds. They
distinguished this case from Bivens on several fronts,
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including the nature of the defendants (prosecutors and
private parties), the type of alleged misconduct
(execution of searches pursuant to warrants, exceeding
warrant scopes), and the involvement of businesses
rather than individuals. The court also determined that
the availability of alternate remedies under Rule 41(g)
weighed against extending a Bivens remedy.
Therefore, the appellants' claims were dismissed.

The Court of Appeals upheld the lower court's
adherence to the Supreme Court's directive to avoid
extending Bivens to new contexts, emphasizing
separation-of-powers principles and adequate existing
remedies. They found that special factors precluded
extending Bivens to the appellants' claims.

In a petition for panel rehearing and/or en banc
determination (Darwin Quinones-Pimentel et al. v.
Nicholas W. Cannon et al., No. 22-1307), the appellants
requested a rehearing and/or en banc review following
the panel's judgment on October 27, 2023. The panel,
comprising Judges **Barron**, **Selya**, and
**Thompson™*, decision to affirm the District Court’s
decision to grant the defendants' Motion to Dismiss for
Failure to State a Claim.

The appellants argued that the panel's decision
overlooked material facts and legal authorities favoring
their claims. They contended that the decision
conflicted with Supreme Court precedents and opinions
from other Circuit Courts, justifying the need for en
bane review to maintain consistency in judicial
precedents. The panel had affirmed the dismissal
primarily because the claims arose in a new Biven
context and Federal Rule of Criminal Procedure 41(g)
provided an alternative remedy.

The appellants insisted this was erroneous,
stressing that Bivens claims based on Fourth
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Amendment violations remain valid, and that Rule
41(g) was inadequate.

The appellants cited references to several legal
precedents and constitutional protections, such as
Horton v. California, 496 U.S. 128 (1990); Maryland v.
Garrison, 480 U.S. 79 (1987), and Franks v. Delaware,
(Supra), which establish that searches exceeding lawful
scope and based on false premises violate the Fourth
Amendment. They contended that the panel misapplied
the Supreme Court's decision in Ziglar v. Abbasi, 137 S.
Ct. 1843 (2017), by deeming the context of their case
significantly different from prior Bivens actions.

Additionally, they argued that relying on Rule
41(g) as an alternative remedy overlooked their
Seventh Amendment right to a jury trial and the right
to seek compensatory and punitive damages for
constitutional violations. They emphasized the
necessity of monetary damages as recognized under
common law and statutory provisions, such as 28 U.S.C.
§ 1331.

In advocating for en banc determination, the
appellants underscored that the panel’s ruling was
inconsistent with Supreme Court rulings and other
Circuit Courts’ decisions. They highlighted the
necessity for full court review to correct precedent-
setting errors and ensure uniformity in the Court’s
rulings, supporting their position with numerous
precedents.

Ultimately, the appellants sought the rehearing
or reassessment of the case, requesting that the full
court either restore the case for re-argument or re-
examine the validity of their Bivens claims, consistent
with constitutional protections and established legal
precedents.
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Introduction

The reversal of the dismissal of Bivens claims
grounded on alleged Fourth Amendment violations,
including those stemming from conduct tied to Franks
violations' is justified under established legal principles.
The Fourth Amendment shields individuals against
unreasonable searches and seizures, mandating that
searches be conducted with warrants supported by
probable cause and limited in scope. Franks v.
Delaware prohibits the use of false statements to obtain
search warrants, constituting a violation of the Fourth
Amendment. Unauthorized searches that surpass the
warrant's boundaries are deemed unconstitutional
under Fourth Amendment jurisprudence.

Additionally, it applies the findings derived from
specific cases like Franks v. Delaware and Aponte
Matos v. Toledo Davilal35 F.3d 182 (1st Cir. 1998) to
underscore Fourth Amendment safeguards against
unlawful searches and the liability of federal agents for
misbehavior. It accentuates the viability of Biven
remedies in cases rooted in constitutional violations.
Conclusively, emphasizing the significance of
maintaining Biven remedies in cases concerning federal
official misconduct, the argument ascertains the
repercussions of barring such remedies for the
historical tradition of judicially generated tort
remedies. It queries the constitutionality of limiting
Biven remedies, especially when alternative redress
avenues are scarce, as exemplified by the challenges

L At all times mentioned herein Franks violations refers to Franks
v. Delaware, 438 U.S. 154 (1978), which establishes that using false
statements to obtain a search warrant raises a Fourth Amendment
claim violation.
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posed by the Westfall Act in providing sufficient
redress for constitutional transgressions. Franks v.
Delaware and Aponte Matos v. Toledo D4vila, supra.

Similarly, the privacy interests attached to
electronic storage devices, such as laptops, are
protected under the Fourth Amendment. Corporations
are also recognized as possessing Fourth Amendment
rights and can litigate breaches of those rights. Lower
federal courts are obligated to adhere to Supreme
Court precedents through stare decisis, preventing the
re-litigation of settled legal issues. Hence, the dismissal
of Biven claims linked to alleged Fourth Amendment
infractions, including Franks violations, should be
overturned as the conduct alleged potentially
contradicts Fourth Amendment requisites, permitting
the plaintiffs to pursue their claims in federal court.
Franks v. Delaware, supra, and Katz v. United States,
389 U.S. 347 (1967).

This argument delves into the historical
foundation and legal framework surrounding the
judiciary's authority to adjudicate cases involving
constitutional violations and the protection of individual
rights. It discusses the authority vested in the judiciary
by the United States Constitution under Article III,
Section 2, to handle cases arising under the
Constitution and the laws of the country, as well as the
right to a jury trial in criminal and civil cases deemed
vital for a free government. The Federalist Papers 83
outline the crucial nature of the right to a jury trial in
the American judicial system. Moreover, the
importance of the Seventh Amendment in providing
access to the Supreme Court for addressing grievances,
especially in instances of constitutional rights violation,
is emphasized.
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Furthermore, the argument analyzes the
utilization of statutory causes of actions, such as 42
U.S.C. § 1983, contending that the Federal Question
Jurisdiction statute under 28 U.S.C. § 1331 empowers
individuals to seek redress and compensation for
constitutional infringements by federal officers.
Reference to the Westfall Act of 1988 and the legal
precedent set by Bivens, supra, demonstrates the
progression of legal remedies for constitutional
violations by federal officials. The argument critiques
recent interpretations and legal challenges related to
Biven claims, particularly following Ziglar v. Abbasi,
supra, citing the Court's refusal to allow Biven claims
against new defendant categories. It emphasizes
sustaining a consistent federal remedy for enforcing
constitutional rights, expresses opposition towards
restrictions imposed by district courts on Biven
remedies, and wupholds fundamental principles of
judicial review and constitutional rights protection.
Bivens, supra, and Abbasi, supra.

It concludes by underscoring the necessity of
allowing individuals to seek redress for constitutional
violations through judicial remedies, notably in cases
involving the violation of fundamental rights, federal
official misconduct, and the absence of statutory
deterrent mechanisms.

The argument stresses the importance of
constitutional monetary damages adjudged by the jury
as part of civil actions under Federal Question
Jurisdiction statutes, emphasizing the court's obligation
under Article III and their constitutional oath to
dispense justice. It highlights the importance of
safeguarding intellectual property rights and adhering
to lawful investigative processes, emphasizing the
impact of illicit searches on a business’ reputation and
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the imperative of upholding constitutional rights during
investigations.

REASONS FOR GRANTING THE PETITION

I. The Law of the Land
A. Fourth Amendment Applicability

The Fourth Amendment provides -crucial
protections against unreasonable searches and seizures
by the government. The Reasonableness Clause within
the Fourth Amendment prohibits all "unreasonable
searches and seizures" and serves as a critical check on
government investigations. Soldal v. Cook County, 506
U.S. 56, 63 (1992). The Warrant Clause of the Fourth
Amendment establishes the process for obtaining a
warrant to authorize a search. Maryland v. Garrison,
480 U.S. 79, 84-85 (1987).

The Supreme Court has emphasized the need for
warrants to prevent unreasonable searches and
seizures. It is well-established that obtaining a search
warrant through false statements violates the Fourth
Amendment - a principle recognized in Franks v.
Delaware, supra. See also the First Circuit opinion in
Aponte-Matos v. Toledo Davila, 135 F.3d 182, 190 (1st
Cir. 1998) ("Frank violations are redressable for
damages under Bivens and the Fourth Amendment
against the offending federal defendants") and U.S. v.
Owens, 917 F.3d 26, 38 (1st Cir. 2019).

The courts have also affirmed that searches must
not exceed the scope of the warrant, as outlined in
Horton v. California, 494 U.S. 128 (1990). See also Groh
v. Ramirez, 540 U.S. 551, 557-58 (2004). Furthermore,
the Fourth Amendment extends protections to
businesses and corporations against unreasonable
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searches and seizures, as established in G.M. Leasing
Corp. v. U.S., (Supra).

The Fourth Amendment establishes that a
warrant typically authorizes only one search, and for a
search to be considered reasonable, there must be
probable cause throughout the entire search process.
Probable cause can cease to exist due to new
information or the passage of time before the search is
conducted. Baranski v. Fifteen Unknown Agents of the
Bureau of Alcohol, Tobacco & Firearms, 452 F.3d 433,
452 (6th Cir. 2006). Law enforcement officers are
mandated to consider facts that could diminish probable
cause throughout the search, and the continuation of a
search is only permissible if probable cause continues to
exist. This principle applies to the execution of the
search warrant, emphasizing the necessity for probable
cause at the time of the search. Michigan v. Summers,
452 U.S. 692, 705, 101 S.Ct. 2587, 69 L.Ed.2d 340 (1981).
In summary, the Fourth Amendment safeguards
against unreasonable government intrusion through
stringent requirements for searches and seizures, and
corporations are recognized as legal entities entitled to
constitutional protections and legal remedies for
violations.

B. Corporations as Persons Protected Under
the Law

In G.M. Leasing Corp. v. U.S., (Supra), the Court
established that the Fourth Amendment protects
businesses and corporations from unreasonable
searches and seizures. The Court held that corporations
enjoy constitutional protections such as the Fourth
Amendment. See Marshall v. Barlow's, Inc., 436 U.S.
307, 98 S.Ct. 1816, 56 L.Ed.2d 305 (1978) (Corporations
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are protected from unreasonable searches and
seizures). The Supreme Court has also rejected a literal
reading of the term, only "houses" referred to in the
Fourth Amendment are “houses,” and has held that the
amendment's protections also extend to commercial
premises. Mancusi v. DeForte, 392 U.S. 364, 367, 88
S.Ct. 2120, 2123, 20 L.Ed.2d 1154 (1968). The inquiry is
whether, considering all the circumstances, a defendant
had a legitimate expectation that the place would be
free from “governmental intrusion.” Id. at 368, 88 S.Ct.
at 2124; see O'Connor v. Ortega, 480 U.S. 709, 107 S.Ct.
1492, 1498, 94 L.Ed.2d 714 (1987) (O'Connor, J., joined
by three Justices); id. 107 S.Ct. at 1505 (Scalia, J.,
concurring in the judgment).

Corporations are considered "persons" in the
eyes of the law and are entitled to certain rights and
protections. See United States v. Brookman Co., 229
F.Supp. 862, 864 (N.D.Cal.1964)( “The wor[d] ‘person’ ...
include[s] corporations, as well as individuals.” See
Title 1 U.S.C. § 1). Businesses, as persons, can bring
suits for the deprivation of rights secured under the
Constitution, including through federal civil rights
statutes. U.S. v. Interstate Engineering Corp., 288
F.Supp. 402 (D.N.H. 1967). Thus, corporations have
standing to bring claims for the violation of their
constitutional rights, as illustrated in Pierce v. Soc'y of
the Sisters of the Holy Names of Jesus and Mary, 268
U.S. 510 (1925). See also Des Vergnes v. Seekonk
Water Dist., 601 F.2d 9, 16 (1st Cir. 1979) (citing cases);
Levy v. Pappas, 510 F.3d 755, 762 (7th Cir. 2007)
(“Generally speaking, a corporation may sue under §
1983.”).
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C. The Article III "Cases" and "Controversies"
Reach

Under Article III of the U.S. Constitution, the
requirement that federal courts adjudicate only "cases"
and "controversies" reflects disputes suitable for
resolution through the judicial process. This restriction
limits judicial power to disputes traditionally resolved
by courts, particularly those concerning the
Constitution, treaties, and laws of the United States. A
dispute becomes a "case" when it involves questions
related to the Constitution or laws, capable of judicial
action, that are actively contested by adverse parties. A
"controversy' falls within federal jurisdiction and
pertains to civil nature suits. See Harris v. United
States, 447 F.Supp.2d 208 (D.Conn. 2010); Uzuegbunam
v. Preczewski, 141 S.Ct. 792 (2021); In re Summers, 325
U.S. 561 (1945); Johnson v. Interstate Transit Lines,
163 F.2d 125 (10th Cir. 1947); Aetna Life Ins. Co. of
Hartford, Conn. v. Haworth, 300 U.S. 227 (1937); Smith
v. Blackwell, 115 F.2d 186 (C.C.A.S.C. 1940),
Evangelical Lutheran Church in America v. I.N.S., 288
F.Supp.2d 32 (D.D.C. 2000)).

To satisfy the Article III "case or controversy"
requirement, plaintiffs must demonstrate standing by
showing they have suffered actual or threatened injury
due to the defendant's actions, which is likely to be
redressed through judicial relief. This injury must be
directly traceable to the defendant's conduct, with a
substantial chance that the requested relief will address
the harm alleged. Allegations presented to the court
should remain undisputed or proven. Legal Aid Soc. of
Alameda County v. Brennan, 608 F.2d 1319 (9th Cir.
1979); Lucas v. Forty-Fourth General Assembly of
State of Colo., 377 U.S. 713 (1964).
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Evolving from common law, the law recognized
damages as suitable relief in suits against government
officials, enabling individuals to challenge governmental
conduct by taking legal action against public officials for
damages. Pfander & Hunt, 8 N. Y. U. L. Rev. 1862
(2010); Little v. Barreme, 2 Cranch 170 (1804); Elliott v.
Swartwout, 10 Pet. 137 (1836); Mitchell v. Harmony, 13
How. 115 (1852); Buck v. Colbath, 3 Wall. 334 (1866);
Belknap v. Schild, 161 U.S. 10 (1896); Philadelphia Co.
v. Stimson, 223 U.S. 605 (1912)). There is no "case or
controversy" for purposes of Article III if plaintiff's
purported injuries cannot be redressed through a court
action. Evangelical Lutheran Church in America v.
LN.S.,, 288 F.Supp.2d 32 (D.D.C. 200). Courts
adjudicate controversies involving alleged denials of
constitutional rights. Lucas v. Forty-Fourth General
Assembly of State of Colo., (Supra).

In the context of suits against government
officials, damages have long been awarded as
appropriate relief. In the early Republic, “an array of
writs ... allowed individuals to test the legality of
government conduct by filing suit against government
officials” for money damages “payable by the officer.”
Pfander & Hunt, supra. Public Wrongs and Private
Bills: Indemnification and Gov't Accountability in the
Early Republic, 8 N. Y. U. L. Rev. 1862, 1871-1875
(2010); see id., at 1875, n. 52 (collecting cases).

These common-law causes of action remained
available through the 19th century and into the 20th.
See, e.g., Little v. Barreme, 2 Cranch 170 (1804); Elliott
v. Swartwout, 10 Pet. 137 (1836); Mitchell v. Harmony,
13 How. 115 (1852); Buck v. Colbath, 3 Wall. 334 (1866);
Belknap v. Schild, 161 U.S. 10 (1896); Philadelphia Co.
v. Stimson, 223 U.S. 605 (1912) (“The exemption of the
United States from suit does not protect its officers
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from personal liability to persons whose rights of
property they have wrongfully invaded”).

D. Federal Question Jurisdiction to Adjudicate
Cases Pursuant to 28 U.S.C. § 1331.

Under the Constitution, Congress is granted
the authority to confer the subordinate federal courts
with original jurisdiction over cases arising under the
Constitution, laws, or treaties of the United States, as
highlighted in Bankers' Trust Co. v. Texas & P. Ry.
Co., 241 U.S. 295 (1916). Congressional intent is crucial
in determining federal jurisdiction, discerned through
legislative history analysis and consideration of
different factors, such as the class benefitting from the
statute and the legislative scheme. Federal jurisdiction
exists when a federal question is raised on the face of a
plaintiff's complaint, a principle known as the well-
pleaded complaint rule, as well expounded in Franchise
Tax Board v. Construction Laborers Vacation Trust,
463 U.S. 1 (1983).

In establishing whether a federal claim exists,
courts primarily rely on the well-pleaded complaint
rule, as cited in Custer v. Sweeney, 89 F.3d 1154 (4th
Cir. 1996), where examination of the complaint focuses
on determining whether federal law creates the cause
of action. The consideration of whether a private cause
of action is implicit in a statute involves analyzing
factors such as plaintiff being a direct beneficiary of the
statute, legislative intent to create or deny a remedy,
consistency with legislative scheme, and the delegation
traditionally accorded to such claims under federal law,
exemplified in Cannon v. University of Chicago, 441
U.S. 677 (1979). See also Franchise Tax Board v.
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Construction Laborers Vacation Trust, 463 U.S. 1, 9-10
(1983).

For federal courts to hear cases based on
federal statutes including civil or constitutional rights
claims, it is essential to underscore the jurisdiction
provided in Title 28 U.S.C. § 1343. Moreover,
recognition of federal common law is exemplified in
cases safeguarding federal interests where a federal
rule of decision is mandated or where congressional
authority permits substantive law development.

The constitutional judicial power of federal
courts extends to cases arising under judge-made legal
doctrines. Although the Supreme Court announced in
Erie Railroad v. Tompkins, 304 U.S. 64 (1938) that
"[t]here is no federal general common law," it is well
settled that there are some areas where courts apply
federal common law, and the Supreme Court has held
that federal courts have the power to hear federal
common law claims.

Under the Rules of Decision Act, there is a
presumption against the creation of federal common
law, and federal courts apply state common law when
possible. 28 U.S.C. § 1652; see also Tex. Indus., Inc. v.
Radcliff Materials, Inc., 451 U.S. 630, 640— 41 (1981)
("The vesting of jurisdiction in the federal courts does
not in and of itself give rise to authority to formulate
federal common law.").

Federal courts primarily create and apply
federal common law in two circumstances: where a
federal rule of decision is necessary to protect uniquely
federal interests, or where Congress has given the
courts the power to develop substantive law. Id. In
determining whether to create federal common law, the
Court’s inquiry focuses on whether a judge-made rule
would effectuate the intent of Congress. See, e.g.,
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Cannon v. Univ. of Chicago, 441 U.S. 677 (1979).
Congress can enact legislation to displace the judicially
created law. City of Milwaukee v. Illinois, 451 U.S. 304
(1981).

A related example of judge-made law that
raises constitutional issues subject to federal-question
jurisdiction is the doctrine articulated in *Bivens v. Six
Unknown Named Agents*. Bivens and its progeny
allowed individuals to sue federal agents directly under
the Constitution without a federal statute authorizing
relief. See also Davis v. Passman, 442 U.S. 228 (1979),
and Carlson v. Green, 446 U.S. 14 (1980). More recent
Supreme Court cases have construed Bivens narrowly.
See, e.g., Egbert v. Boule, 142 S.Ct. 1793 (2022).

E. The Common Law and Civil Law Tradition

The common-law system, originating in
England and based on case law and precedent rather
than codified laws, is known for providing a common set
of rules and principles to solve legal issues, particularly
recorded judicial decisions. Common law's development
has been marked by judges' decisions being compiled
annually for reference, contributing to the common-law
tradition of fairness in courts and protection of
individual rights and private property. However, in
order to abrogate a common-law principle, a statute
must directly address the issue referred to in the
common law. Strong judicial restraint is required in
creating new causes of action as it may disrupt the
legislative balance of interests. Courts should refrain
from creating private rights of action unless there is a
strong reason to believe Congress would endorse the
new remedy. This strict standard is applied particularly
in contexts where a plaintiff seeks to establish a new
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cause of action. Western Union Tel. Co. v. Call
Publishing Co., 181 U.S. 92 (1901); Mobil Oil Corp. v.
Higginbotham; Milwaukee v. Illinois, 451 U.S. 304, 315
(1981); Nestle USA, Inc. v. Doe, 141 S.Ct. 1931, 1938-
1939 (2021).

F. The Seventh Amendment Applicability to
Common Law Torts.

The Supreme Court in City of Monterey v. Del
Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999),
established a two-part test for determining Seventh
Amendment jury trial rights in common-law causes of
action or similar statutory claims. According to this
test, a jury trial is warranted if the cause of action falls
within the realm of common law or its statutory
equivalent and if a trial by jury is essential to
preserving the substance of the right as it existed in
1791. Even though certain statutory claims like § 1983
were not specifically recognized in common law in 1791,
courts have extended the Seventh Amendment
guarantee to such claims as long as they resemble tort
actions seeking legal relief. In identifying whether a
claim sounds in tort, courts have examined whether it
provides redress for infringements on protected rights,
similar to how tort actions address violations of
personal or property interests. Therefore, it has been
established those actions brought under § 1983, which
aim to restore rights outlined in federal law, are
essentially tort actions deserving of a jury trial under
the Seventh Amendment. Moreover, the creation of a
constitutional violation cause of action by the Supreme
Court would also render it a common lawsuit under the
Seventh Amendment, such as a Bivens action which
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allows parties to assert constitutional tort claims
against federal officers in their individual capacities.

In conclusion, if the Supreme Court creates a
constitutional right violation cause of action to sue
individuals, it could be considered a common lawsuit
under the Seventh Amendment. Del Monte Dunes,
supra 526 U.S. at 687. A Bivens action is the federal
analog to suits brought against state officials under
Rev. Stat. § 1979, 42 U.S.C. § 1983, where the Supreme
Court allows a party to maintain constitutional tort
suits against federal officers in their individual
capacities, even in the absence of an express
congressionally created cause of action. See Wilson v.
Layne, 526 U.S. 603, 609 (1999).

G. Monetary Damages Under Common Law.?

The historical precedent established by the
Supreme Court regarding punitive damages in tort
cases supports the principle that such issues should be
determined by a jury. This principle has been upheld
for more than a century, dating back to Day v.
Woodworth, 54 U.S. (13 How.) 363, 14 L. Ed. 181 (1851),
where the Court recognized the discretionary authority
of the jury in awarding punitive damages.
Furthermore, the courts have consistently affirmed
that the traditional relief provided in law courts is in
the form of money damages, as affirmed in Chauffeurs,
494 U.S. 570, where it is stated that an action for money

2 The Federalist 83, J. Adams, the right to a jury trial in to
adjudicate the facts in all criminal prosecutions and assess
damages liabilities in civil cases are now entrusted in the
constitution. Described as “the very palladium of free government”
in The Federalist Papers 83, the right to a jury trial is a
fundamental part of the American judicial system.
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damages is classic legal relief. The purpose of such
damages in tort cases is to compensate plaintiffs for the
losses incurred due to the wrongful actions of the
defendant, as outlined in Brand Mktg. Grp. LLC v.
Intertek Testing Servs., N.A., Inc., 801 F.3d 347, 357
(3d Cir. 2015). This principle was supported by
"repeated judicial decisions for more than a century."

? The appellant submits that the historical development of punitive
damages in Anglo-American law is deeply rooted in English legal
history, tracing back to seminal cases in the 18th century, such as
Wilkes v. Wood, 98 Eng. Rep. 489, 498--99 C.P. 1763 and Huckle v.
Money, 95 Eng. Rep. 768 C.P. 1763 which established the doctrine
of punitive damages. This concept, aimed at punishing wrongdoers
beyond compensatory damages, evolved from earlier legal
practices and was influenced by Roman law's concept of injuria,
addressing non-economic harms like insults or affronts to dignity.
The distinction between punitive and aggravated damages, as
outlined by Lord Devlin in Rookes v. Barnard, highlights the
punitive aspect as a means of punishment and deterrence, differing
from aggravated damages that compensate for the aggravated
nature of the defendant's conduct. The legal framework for
awarding punitive damages has varied across common-law
countries, with the UK, US, and Australia acknowledging the
historical cases as foundational but differing in their application. In
the UK, punitive damages are awarded under specific categories,
whereas in the US and Australia, the approach is more flexible,
guided by statute or case law. The philosophical foundations and
distinctions from aggravated damages continue to be debated
within the legal community. The influence of Roman law,
particularly the concept of injuria, on the development of punitive
damages and defamation law in English Common Law is
significant. This ancient principle, which focused on personal injury
and insult, shaped the legal remedies for non-economic harms and
influenced the distinction between crime and tort in English law.
The transition from a system of monetary compensations in Anglo-
Saxon law to a more formalized legal system distinguishing
between public wrongs (crimes) and private wrongs (torts) by the
late 13th century reflects the evolution of legal thought and the
influence of Roman law. Furthermore, the historical use of
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Accordingly, the issue of punitive damages in
cases sounding in tort was decided by a jury in suits at
common law at the time the Seventh Amendment was
adopted. See City of Monterey v. Del Monte Dunes at
Monterey, Ltd., (Supra).

H. The Federal Tort Claims Act and Westfall
Act Amendment.

A Bivens claim falls within the exceptions of
the Westfall Act for claims "brought for a violation of
the Constitution of the United States" or "a statute of
the United States under which such action against an
individual is otherwise authorized," as provided under
28 U.S.C. § 2679(b)(2). The Supreme Court held in
Osborn v. Haley, 549 U.S. 225 (2007), and United States
v. Smith, 499 U.S. 160 (1991), that the Federal Tort
Claims Act (FTCA) is not the exclusive remedy for
torts committed by Government employees when an
injured plaintiff brings a Bivens action or an action

multiple damages as a legislative tool in 13th-century English
statutes under King Edward I's reign, aimed at penalizing and
deterring wrongful acts, laid the groundwork for the development
of exemplary damages in legal systems. This approach,
emphasizing punishment and deterrence alongside compensation,
has roots in ancient legal systems and Roman law, demonstrating a
sophisticated early legal framework for penalizing wrongdoers
beyond the direct harm caused. The concept of punitive damages in
Anglo-American law has evolved from ancient legal principles and
historical legal practices, influenced significantly by Roman law's
concept of injuria and the development of English statutes in the
13th century. This evolution reflects a complex interplay between
compensatory justice, punishment, and deterrence, shaping the
modern legal framework for addressing both economic and non-
economic harms.
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under a federal statute that authorizes recovery against
a government employee.

It is firmly established that constitutional tort
claims may not be prosecuted under the FTCA, as seen
in cases like Meyer, 510 U.S. 471 (1994), Villanueva v.
United States, 662 F.3d 124 (1st Cir. 2011), and Aversa
v. United States, 99 F.3d 1200 (1st Cir. 1996). Despite
limitations imposed by the Westfall Act in 1988, which
foreclosed common-law claims for damages against
federal officers in their official capacities, it left open
claims for constitutional violations and certain
statutory violations, expressly acknowledging that a
statute could authorize an action for damages against
federal employees in their individual capacities.

I. Bivens Applicability

The Bivens doctrine permits individuals to sue
federal officers in their personal capacity for
constitutional violations, even in the absence of a
statutorily created cause of action. As established in
Bivens the right was recognized to bring forth a
constitutional tort suit alleging violations such as
unreasonable search and seizure. However, the
judiciary should exercise caution in creating implied
remedies and must consider various policy factors. In
Egbert v. Boule,(Supra)(quoting Correctional Services
Corp. v. Malesko, 534 U.S. 61, 75, 122 S.Ct. 515, 151
L.Ed.2d 456 (2001), the Supreme Court emphasized
that crafting a cause of action is primarily a legislative
task, and courts engaging in such activities must take
into account a wide range of policy considerations
comparable to those evaluated by a legislature.

Before recognizing new Bivens remedies,
courts must undertake a two-step analysis to determine
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if the claim arises in a new context incomparable to
previous cases, and if there are factors suggesting that
Congress is better positioned to assess the
ramifications of allowing a damages action. The Court
noted that even a single hesitation could preclude the
recognition of a Bivens remedy in a new context.
Furthermore, a Bivens remedy may not be established
if alternative remedial avenues already exist or if
Congress has authorized the Executive to provide
alternative redress. The pertinent query is whether the
Judiciary or political branches are better equipped to
determine if existing remedies warrant
supplementation through a new judicial remedy. Such
principles necessitate further examination to evaluate
the constitutional and statutory grounds for granting
the petition at hand.

J. Federal Actors Jurisprudence

In situations where a private individual
conducts a search as "an instrument or agent of the
Government," the constitutional limits imposed by the
Fourth Amendment are applicable. This principle was
established by the Supreme Court in Skinner v.
Railway Labor Executives' Ass'n, 489 U.S. 602, 614
(1989), where it was held that government action
through a private individual triggers Fourth
Amendment scrutiny. Furthermore, the Ninth Circuit
in United States v. Walther, 6562 F.2d 788, 792 (9th Cir.
1981), emphasized that key considerations in
determining whether a private person is acting as an
instrument or agent of the Government include the
government's knowledge and acquiescence as well as
the intent of the party conducting the search. United
States v. Miller, 688 F.2d 652, 6567 (9th Cir. 1982),
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provides guidance on the analysis required to establish
whether a private individual is acting on behalf of the
Government. This analysis includes scrutinizing
whether the Government was aware of and approved
the searching conduct, as well as whether the party
conducting the search intended to further law
enforcement efforts or their personal agenda.
Moreover, the First Circuit in United States v. Pervaz,
118 F.3d 1 (1st Cir. 1997) highlighted the complexity of
determining government involvement in a private
search and articulated that various factors may be
relevant, such as the extent of the government's role in
initiating or participating in the search, its intent, the
level of control exerted over the search and the private
party, as well as the private party's primary aim to
assist the government or advance its own interests.

K. The Reach of Rule 41 of the Federal Rules of
Criminal Procedure.

As per the Supreme Court’s holding in United
States v. Calandra, 414 U.S. 338, 354 (1974), Rule 41(g)
serves as a judicially created remedy intended to
uphold Fourth Amendment rights generally and acts as
a deterrence against unlawful searches and seizures,
rather than establishing a personal constitutional right
for the aggrieved party.

L.Prosecutors Are Not New Defendants nor
Immune When Acting Beyond Traditional
Roles.

In Kalina v. Fletcher, 522 U.S. 118, 129-30, 139
L. Ed. 2d 471, 118 S. Ct. 502 (1997), the Supreme Court
established that prosecutors were liable under the
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Fourth Amendment for filing an affidavit containing
false statements to establish probable cause. When
prosecutors involve themselves in functions that have
typically been performed by police officers or
investigative agents, they are as much (or as little)
subject to suit as such officers. For instance,
investigations, searches, arrests, and giving advice as
to the existence of probable cause for warrantless
arrests have been held to be functions to which absolute
immunity does not extend. See Northrop v. United
States, 2008 U.S. Dist. LEXIS 85540 (quoting Kalina v.
Fletcher, (Supra) (holding prosecutor not entitled to
absolute immunity for a sworn affidavit to establish
probable cause for an arrest)).

In Lanuza v. Love, 899 F.3d 1019 (9th Cir.
2018), it was held that prosecutors who violate Franks
rights could be held liable under Bivens, acknowledging
that Bivens actions can be brought against such
individuals. Furthermore, in Roberts v. Kling, 1997
U.S. LEXIS 7505, the Supreme Court granted a
petition for a writ of certiorari and remanded the case
back to the United States Court of Appeals for the
Tenth Circuit in light of Kalina v. Fletcher, (Supra).
This precedent underscores the principle that when
prosecutors step outside their traditional roles and
engage in investigative conduct akin to law
enforcement officers, they are not shielded by absolute
immunity and may be liable under Bivens.

Given the established jurisprudence and legal
precedent, the petition offers compelling reasons that
justify the granting of certiorari. It is essential to
rigorously scrutinize and ensure the protection of
constitutional rights against violations by federal actors
and to provide appropriate avenues for redress
pursuant to both statutory and constitutional grounds.
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II. THE COURTS OF APPEALS ARE DIVIDED
ON THE “NEW  CONTEXT AND
DEFENDANTS” INQUIRY.

The plaintiff's Bivens action did not set a new
precedent in the context of the Franks violation cases.
Claims filed against FBI agents and Dish/NagraStar
federal actors should be considered valid within the
Bivens framework.

Plaintiffs submit that the First Circuit ruling is
incorrect. The recognition and consideration of Franks
violations claims under the Bivens framework are
supported by established legal principles and
precedents. The Bivens framework, as articulated in
cases like Hernandez v. Mesa, 140 S. Ct. 735 (2020) and
Ziglar v. Abbasi, supra, entails a thorough analysis of
the specific facts and legal issues surrounding the
implication of a cause of action. Circuit precedent
acknowledges causes of action for damages under §1983
for falsification of material facts in obtaining a search
warrant, as evident in cases such as Aponte-Matos v.
Toledo Davila, supra, and United States v. Valerio, 48
F.3d 58 (1st Cir. 1995), aligning with the application of
Bivens principles.

The argument against permitting extensions of
a Bivens claim in the context of Franks claims is
unfounded. Franks claims do not necessitate an inquiry
into a complex causal chain, as all crucial information is
typically contained within the affidavit submitted to the
magistrate judge. This aligns with established legal
principles for a Bivens cause of action, as exemplified
by Hernandez-Cuevas v. Taylor, 723 F.3d 91 (1st Cir.
2013), which recognizes a cause of action when a
defendant causes a seizure of the plaintiff pursuant to
legal process lacking probable cause. The overarching
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concern of disruptive intrusion into the functioning of
other branches under the separation of powers doctrine
does not apply to Franks claims, as these claims do not
pose a significant threat to Executive Branch policy, or
statutory schemes enacted by Congress under Bivens.

Therefore, it is imperative for the Court to
recognize and consider Franks claims under the Bivens
framework due to their alignment with established
legal principles and the absence of special factors
counseling against their extension. The existing legal
guidance on Franks claims underscores the importance
of truthfulness in obtaining warrants and establishes a
clear framework for addressing allegations of
falsification or omission of material facts by law
enforcement officials. Unlike cases involving high-level
executive policies, Franks claims focus on individual
actions of FBI Agents and Federal Actors, making
them well-suited for analysis under the Bivens
framework designed for individual wrongdoing. The
absence of substantial rank differences between
defendants in Franks claims and Bivens cases further
supports their alignment within the same legal scope,
given the shared emphasis on Fourth Amendment
rights in both sets of claims.

In summary, the legal basis and precedent
support the recognition of Franks claims under the
Bivens framework, underscoring the need for their
consideration within the existing legal framework
without imposing undue burdens on government
officials. The Court should uphold the alignment of
Franks claims with established legal principles and
precedents, ensuring that these claims are
appropriately addressed and adjudicated in accordance
with the law.
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III. THE DEFENDANTS WERE THE SAME AS
IN BIVENS AND THE LAW ALLOWS FOR
NEW CATEGORIES OF DEFENDANTS,
INCLUDING FEDERAL ACTORS AND
PROSECUTORS.

The First Circuit erred in affirming the District
Court's dismissal of the Bivens Actions against all
defendants, including prosecutors and private
employees of corporations, as new categories of
defendants were involved. In Lanuza v. Love, supra,
the Ninth Circuit held that prosecutors who violate
Franks' rights could be held liable under Bivens,
acknowledging that Bivens actions can be brought
against such individuals. Treating AUSA Cannon and
the Dish/NagraStar defendants as a "new category of
defendants" is contrary to established precedent.
Prosecutors can be held personally liable for their
actions under Bivens when they engage in misconduct
such as fabricating evidence or making false statements
to obtain search warrants. Legal precedent, including
cases like Kalina v. Fletcher, supra, and Nufiez
Gonzélez v. Vazquez Garced, 389 F.Supp.2d 214 (D.P.R.
2005), supports the liability of prosecutors in such
circumstances. In cases involving federal line-level
investigators like FBI Special Agents, it has been
consistently held that they can be subject to Bivens
actions due to their status as federal employees with
the potential for violating constitutional rights.

Furthermore, precedent from Estades—Negroni
v. CPC Hosp. San Juan Capestrano, 412 F.3d 1 (1st Cir.
2005), outlines three tests to determine if a private
party can be characterized as a state actor: the state
compulsion test, the nexus/joint action test, and the
public function test. The nexus test emphasizes a close
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connection between the private party's actions and
those of the government, as highlighted in Jackson v.
Metropolitan Edison Co., 419 U.S. 345 (1974). The
Plaintiffs assert that the Dish/NagraStar defendants
meet all three tests for state actor characterization due
to their joint criminal investigations with the FBI,
obtaining search warrants based on false evidence, and
conducting illicit searches and seizures. Legal guidance
from cases like Max v. Republican Comm. of Lancaster
County, 587 F.3d 198 (3d Cir. 2009), and Rodrigues v.
Furtado, 950 F.2d 805 (1st Cir. 1991), supports the
assertion that private parties can be deemed state
actors through joint conspiracies and exercising
government-like powers.

The assertion that a Bivens claim cannot be
brought against private individuals is not universally
applicable, as indicated by cases like Abbott v.
Latshaw, 164 F.3d 141 (3d Cir. 1998). When private
employees of corporations’ act as federal actors, they
can be individually liable under Bivens, essentially
holding accountable individuals who, though not
traditionally governmental actors, perform functions
akin to such roles, potentially infringing constitutional
rights. Consequently, reconsideration of the dismissal
of the lawsuit against these defendants is necessary,
particularly concerning their potential liability under
Bivens.

IV. RULE 41 OF THE FEDERAL RULES OF
CRIMINAL PROCEDURE IS NOT A SPECIAL
FACTOR THAT COUNSELS HESITATION.

The Court of Appeals mistakenly determined
that Rule 41(g) could serve as an alternative remedy for
plaintiffs, cautioning against expanding the Bivens
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doctrine. Rule 41(g) permits individuals aggrieved by
property deprivation to seek the return of property but
does not allow for monetary damages. This
interpretation aligns with decisions by various circuit
courts, including Adeleke v. United States, 355 F.3d
144 (2d Cir. 2004), and United States v. Bein, 214 F.3d
408 (3d Cir. 2000).

The limitations of Rule 41(g) in providing
comprehensive relief restrict victims from pursuing
constitutional remedies for compensatory and punitive
damages, impinging on their Seventh Amendment right
to a jury trial.

Therefore, the proposed remedies under Rule
41(g) and the FTCA are inadequate for providing the
plaintiffs with adequate relief for the constitutional
violations they experienced.

V. CORPORATIONS HAVE THE RIGHT TO
BRING CIVIL ACTIONS IN FEDERAL
COURTS EITHER STATUTORY,
CONSTITUTIONAL, OR UNDER BIVENS.

The Court of Appeals erred in its determination
that plaintiffs Corporations cannot bring a Bivens cause
of action based on the Fourth Circuit's decision in
Annappareddy v. Pascale, 996 F.3d 120 (4th Cir. 2021).
The court incorrectly relied on the distinction between
corporate entities and individuals to limit corporations'
rights to seek redress for constitutional violations. It is
well-established that corporations, as legal persons,
have the right to bring civil suits under the Seventh
Amendment of the U.S. Constitution and the Federal
Question Statute, 28 U.S.C. § 1331. The courts have
consistently recognized that corporations can bring civil
actions under various federal statutes, including 42
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U.S.C. § 1983, as affirmed in Levy v. Pappas, 510 F.3d
755, 762 (7th Cir. 2007). Therefore, the Panel's decision
improperly restricts corporations' ability to bring civil
actions in federal court.

Furthermore, the availability of Bivens actions
against federal actors and agents extends to situations
involving corporations, as demonstrated in Gerena v.
Puerto Rico Legal Servs., Inc., 697 F.2d 447 (1st Cir.
1983) and other circuit court decisions. Despite
attempts by some courts to restrict corporate liability
under Bivens, the prevailing view allows corporations
to seek redress for constitutional violations.

Moreover, the Panel's ruling contradicts
established Supreme Court precedent, particularly
Wilson v. Layne, 526 U.S. 603 (1999), which delineates
that actions under 42 U.S.C. § 1983 and Bivens are
analogous, allowing plaintiffs to seek redress for Fourth
Amendment violations by government officials. The
Court in Ashcroft v. Igbal, 556 U.S. 662 (2009)
highlighted that Bivens serves as the federal equivalent
to actions brought against state officials under § 1983.
Ultimately, the Court of Appeals failure to adhere to
the doctrine of stare decisis and previous Supreme
Court and Circuit decisions, as mandated by United
States v. Moore-Bush, 963 F.3d 29 (1st Cir. 2020),
constitutes legal error in restricting corporations from
bringing civil actions and in denying the validity of a
Bivens cause of action in the present case.

In conclusion, the constitutional rights of
corporations to bring civil suits in federal court for
Fourth Amendment violations are firmly supported by
legal precedent and statutory authority.

Therefore, this Court should affirm corporations'
right to seek redress for constitutional violations and
access the federal courts for the adjudication of such
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claims under the Seventh Amendment and relevant
federal statutes.

VI. WHETHER THE SEVENTH AMENDMENT
COMPELS FEDERAL COURTS OPERATING
UNDER FEDERAL QUESTION
JURISDICTION PURSUANT TO 28 U.S.C. §
1331 TO DECIDE CONSTITUTIONAL TORT
CLAIMS BASED ON COMMON LAW, EVEN
IF THERE ARE NO STATUTORY OR
COURT-CREATED REMEDIES FOR
MONETARY DAMAGES UNDER THE

DOCTRINE OF CASES AND
CONTROVERSIES PLEADING
STANDARDS.

Under Article III of the United States
Constitution, the federal courts are limited to
adjudicating '"cases" and "controversies" which are
disputes suitable for resolution through the judicial
process and must involve disputes traditionally
resolved by courts, particularly those related to the
Constitution, treaties, and laws of the United States.

A party must demonstrate standing by showing
they have suffered a concrete and particularized injury
that is actual or imminent, that the injury is caused by
the defendant's actions, and that it is likely to be
redressed by a favorable court decision. The injury
alleged must be directly traceable to the defendant’s
conduct with a substantial likelihood that the requested
relief will provide redress. See Harris v. United States,
447 F.Supp.2d 208 (D.Conn. 2010); Uzuegbunam v.
Preczewski, 141 S.Ct. 792 (2021); Legal Aid Soc. of
Alameda County v. Brennan, (Supra); Lucas v. Forty-
Fourth General Assembly of State of Colo., (Supra).
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Federal courts are vested with jurisdiction over
cases arising under federal law, including -cases
involving civil or constitutional rights claims, pursuant
to Title 28 U.S.C. § 1331. In reviewing whether a
federal claim exists, courts rely on the well-pleaded
complaint rule to determine if the cause of action arises
from federal law. Additionally, federal courts may apply
federal common law in limited circumstances where
necessary to protect uniquely federal interests or
where authorized by Congress. The decision to create
federal common law is subject to a strict standard, and
courts generally apply state common law when
possible. Franchise Tax Board v. Construction
Laborers Vacation Trust, 463 U.S. 1 (1983); City of
Milwaukee v. Illinois, 451 U.S. 304 (1981); Texas Indus.,
Inec. v. Radcliff Materials, Inc., (Supra); Erie Railroad v.
Tompkins, (Supra).

The Seventh Amendment guarantees the right to
a jury trial in common law tort actions and analogous
statutory claims when the claim resembles a tort action
seeking legal relief. Claims brought under statutes like
42 U.S.C. § 1983, aimed at restoring rights provided by
federal law, are considered essentially tort actions
eligible for a jury trial under the Seventh Amendment.
The Supreme Court has extended Seventh Amendment
protections to constitutional violation claims such as
Bivens actions, which allow parties to assert
constitutional tort claims against federal officers in
their individual capacities. See City of Monterey v. Del
Monte Dunes at Monterey, Ltd., (Supra); Wilson v.
Layne, 526 U.S. 603 (1999).

Punitive damages in tort cases are traditionally
determined by a jury, as they provide compensation to
plaintiffs for losses resulting from a defendant's
wrongful actions. The Seventh Amendment right to a
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jury trial in suits at common law applies to issues of
punitive damages in tort cases. The Supreme Court has
reaffirmed the historical precedent granting juries
discretionary authority in awarding punitive damages,
recognizing actions for money damages as classic legal
relief. Consequently, a jury trial is warranted in cases
involving punitive damages in tort. Brands Mktg. Grp.
LLC v. Intertek Testing Servs., N.A., Inc., 801 F.3d 347
(3d Cir. 2015); City of Monterey v. Del Monte Dunes at
Monterey, Ltd., (Supra); Day v. Woodworth, 54 U.S. (13
How.) 363 (1851)).

A Bivens claim is an exception under the Westfall
Act for claims related to constitutional violations under
federal law, as indicated in 28 U.S.C. § 2679(b)(2). When
a plaintiff brings a Bivens action or another action
under a federal statute authorizing recovery against a
government employee, the Federal FTCA is not the
exclusive remedy. Courts have consistently held that
constitutional tort claims cannot be prosecuted under
the FTCA, further emphasizing the availability of a
Bivens action for suits alleging violations of
constitutional rights by government employees. Osborn
v. Haley, 549 U.S. 225 (2007); Rowe v. Marrache, 521
U.S. 1050 (1997).

VII. THE ISSUES ARE RECURRING AND
IMPORTANT.

The recurring and important issue before the
Court concerns the scope and application of Bivens
claims, particularly in cases involving illegal search
warrants and warrantless executions. The inconsistent
application of the new-context inquiry across different
circuits highlights the need for clarification on the
proper application of Bivens claims. The question of
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whether a new Bivens context exists does not hinge on
whether Congress is better equipped to assess the costs
and benefits of allowing damages actions against
federal agents in specific circumstances, as it is within
the Court's purview to uphold the Constitution and
interpret the law. The lack of consistency in
determining the existence of a new context under
Bivens due to Congress's failure to enact constitutional
causes of action under the Bivens framework
underscores the importance of clarifying the application
of Bivens claims and ensuring access to justice for
violations of secured rights.

The confusion and conflicts in the lower courts
regarding the application of Bivens claims demonstrate
the need for the Supreme Court to intervene and
provide guidance on the new-context inquiry. Given the
significant legal issues at stake, the conflicting
interpretations of the new-context inquiry, and the
potential policy implications on law enforcement
practices, the Court's review is necessary to provide
clarity on the application of Bivens claims and the
analysis of new contexts.

Therefore, the petition for review should be
granted to address these important legal issues and
uphold the principles of justice and constitutional rights
as entrusted to the Court.

The Court's review is essential in resolving the
acknowledged circuit conflicts and ensuring consistent
application of Bivens claims in cases involving illegal
search warrants and warrantless executions. The
importance of clarifying the proper application of
Bivens claims and securing access to justice for
violations of constitutional rights underscores the need
for the Supreme Court to grant the petition for review
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and provide guidance on the interpretation and
application of Bivens claims in various contexts.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted,

MARINA TRAMONTOZZI
Counsel of Record

40 Country Club Road
N. Reading, MA 01864
mtramontozzi@yahoo.com
978-664-1671
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and addresses all three counts. Second, as we conclude
that Appellants' Bivens claims cannot move forward,
we do not address Appellants' arguments as to absolute
and qualified immunity. Third, we understand
Appellants' final argument to be that, even if their
claims cannot proceed under Bivens, the statute
allowing for federal question jurisdiction, 28 U.S.C. §
1331, gives them a presumptive right of action in
federal court to bring their claims. We are not
persuaded. That statute gives courts the power to hear
cases; it does not give plaintiffs the power to maintain
any cause of action they want. If Congress intended 28
U.S.C. § 1331 to grant plaintiffs a cause of action
against federal actors for constitutional violations, it
knew how to do so because it enacted such a statute
against state actors. See generally 42 U.S.C. § 1983.
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Darwin QUINONES-PIMENTEL et al, Appellants
V.
Nicholas W. CANNON, et al, Appellees.

No. 22-1307

Before Barron, Chief Judge, Selya, Thompson, Kayatta,
Montecalvo, and Rikelman Circuit Judges.

ORDER OF COURT

Entered: January 9, 2024 The petition for rehearing
having been denied by the panel of judges who decided
the case, and the petition for rehearing en banc having
been submitted to the active judges of this court and a
majority of the judges not having voted that the case be
heard en bane, it is ordered that the petition for
rehearing and the petition for rehearing en banc be
denied.

By the Court: Maria R. Hamilton, Clerk
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Only the Westlaw citation is currently available.
United States District Court, D. Puerto Rico.

Darwin QUINONES-PIMENTEL, et al., Plaintiffs,

V.
Nicholas W. CANNON, et al., Defendants.

No. 3:20-cv-01443-JAW
Signed 03/17/2022

Attorneys and Law Firms

Rafael F. Castro-Lang, Castro & Castro Law
Office, San Juan, PR, for Plaintiffs.
Fidel A. Sevillano-Del-Rio, Priscila M. Acevedo-Roman,
United States Attorneys Office, District of Puerto Rico,
San Juan, PR, for Defendants Nicholas W.
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28 U.S. Code § 1331 - Federal question

The district courts shall have original jurisdiction of all
civil actions arising under the Constitution, laws, or
treaties of the United States.

Fourth Amendment

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or
things to be seized.

Article II1

Section 1

The judicial Power of the United States, shall be vested
in one supreme Court, and in such inferior Courts as
the Congress may from time to time ordain and
establish. The Judges, both of the supreme and inferior
Courts, shall hold their Offices during good Behaviour,
and shall, at stated Times, receive for their Services, a
Compensation, which shall not be diminished during
their Continuance in Office.

Seventh Amendment

In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury, shall be
otherwise re-examined in any Court of the United
States, than according to the rules of the common law.
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United States Court of Appeals, First Circuit.

Darwin QUINONES-PIMENTEL; Victor Vega-
Encarnacion; Naicom Corporation; Naicom Data
Center; Artist Designs & Management Corporation;
Kiaras, LLC, Plaintiffs, Appellants,

V.

Nicholas W. CANNON, in his personal and individual
capacity as Assistant United States Attorney for the
District of Puerto Rico; Douglas A. Leff, in his personal
and individual capacity as former FBI Special Agent in
charge of San Juan Division; Brad Rex; Lance Lange;
Kevin Pearson; Andrew Baker; Chris Kuhn; Celia
Mahler; Clay Rehrig; Noah Eames; Justin Turner;
Mark Etheridge; Clint Nafay; Juan Galarza; Jason
Lopez; United States; Emily Rinkel; Jordan Smith;
Kevin Gedeon; Bert Eichhorn, Defendants, Appellees.

No. 22-1307
October 27, 2023

APPEAL FROM THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF PUERTO RICO
[Hon. John A. Woodcock, Jr.,” U.S. District Judge]

Attorneys and Law Firms

Rafael F. Castro Lang for appellants.

Daniel Aguilar, Appellate Staff Attorney, Civil
Division, United States Department of Justice, with
whom Brian M. Boynton, Principal Deputy Assistant
Attorney General, W. Stephen Muldrow, United States
Attorney, and Mark B. Stern, Appellate Staff Attorney,
Civil Division, United States Department of Justice,
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were on brief, for appellees Nicholas W. Cannon,
Douglas A. Leff, Brad Rex, Lance Lange, Kevin
Pearson, Andrew Baker, Chris Kuhn, Celia Mahler,
Clay Rehrig, Noah Eames, Justin Turner, Mark
Etheridge, Clint Nafay, Juan Galarza, Jason Lopez, and
United States of America.

Kronsky K. Sherer, with whom Chad M. Hagan,
Hagan Noll & Boyle, LLC, Jose L. Ramirez-Coll, and
Antonetti Montalvo & Ramirez-Coll were on brief, for
appellees Emily Rinkel, Jordan Smith, Kevin Gedeon,
and Bert Eichhorn.

Before Barron, Chief Judge, Selya and Thompson,
Circuit Judges.

Opinion

THOMPSON, Circuit Judge.

After being subjected to alleged unconstitutional
searches and seizures, Appellants filed suit seeking
money damages pursuant to Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics, 403
U.S. 383, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).'
Disagreeing with Appellants' take on the matter,
Appellees filed motions to dismiss, which the district
court granted. Appellants, unhappy with the district
court's decision, brought the case to us. Having
carefully considered all arguments, we affirm, albeit on
narrower reasoning than the district court.

L.

To begin, we turn to the factual® and procedural
background (appropriately abbreviated) for context.
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Appellants here include (among others) Naicom
Corporation (“Naicom”), a network and internet
communication platform, and its co-founders, Darwin
Quinones-Pimentel (“Quinones”) and Victor Vega-
Encarnacion (“Vega”). Appellees, on the other hand,
include an Assistant United States Attorney (“AUSA”)
for the District of Puerto Rico (and several other
unidentified AUSASs), Special Agents and employees of
the Federal Bureau of Investigation (“FBI”), and
private parties employed by companies Dish Network
and NagraStar (alleged Naicom competitors).’

Believing that Naicom was a threat to their
business, the Dish and NagraStar Appellees
investigated Naicom for piracy. Despite not finding any
evidence to support their investigation, the Dish and
NagraStar Appellees complained to the FBI Appellees,
alleging that Naicom was running a pirate operation.
According to Appellants, the Dish and NagraStar
Appellees did so to secure their own participation in the
execution of search warrants of Naicom's offices and
Data Center and, while performing said searches, get
access to Naicom's confidential intellectual property
and trade secrets.

Starting in September 2017, the Dish and
NagraStar Appellees worked with the FBI Appellees
during the FBI's criminal investigation of Naicom. This
investigation culminated in the AUSA and FBI
Appellees securing two search warrants: one for
Naicom Corporation, located at 701 Ponce de Leon,
Suite 208, and one for Naicom's Data Center, located at
4SS N2 Via Josefina. Appellants say that these
warrants were procured based upon knowingly false
and perjured statements.

On August 27, 2019, the FBI, Dish, and
NagraStar Appellees searched Suite 208 and seized
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documents, two hard drives, two USB drives, one cell
phone, and one tablet, all containing business trade
secrets and intellectual property information. During
that search, the same Appellees searched Suite 207,
which was the headquarters of Vega's other business,
Artist Designs & Management Corporation (also an
Appellant here), despite being informed by a Naicom
staff member that Suite 207 belonged to an
independent business and was not included in the
search warrant. In Appellants' view, this search was
beyond the scope of the warrant and, therefore,
warrantless.

That same day, several of the FBI, Dish, and
NagraStar Appellees also searched Naicom's Data
Center. Present at the time of the search was Quinones,
who witnessed the FBI Appellees allow the Dish and
NagraStar Appellees to access and search Naicom's
computers, servers, and hardware and to take
photographs. For his part, Quinones asked for a chance
to demonstrate that Naicom was a legitimate business.
Finding no evidence of criminal activity, the AUSA and
FBI Appellees instructed Quinones and Vega to report
to the San Juan FBI offices for an interview. There,
Quinones and Vega answered the FBI, Dish, and
NagraStar Appellees' questions and eventually asked
to end the interview due to the Dish and NagraStar
Appellees' questioning regarding Naicom's technology.

Two days later on August 29, 2019, the FBI,
Dish, and NagraStar Appellees took a second bite at
the apple and searched (purportedly under the original
warrant) Naicom's Data Center once more. As during
the first search of Naicom's Data Center, Quinones
again observed the Dish and NagraStar Appellees
accessing Naicom's computers, servers, and hardware.
In Appellants' view, this search was also beyond the
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scope of the search warrant, because any probable
cause had dissipated after not finding any evidence of
criminal activity during their search two days prior,
and for that reason, the search was warrantless.

Wanting their property returned, Appellants
filed a motion to that effect under Federal Rule of
Criminal Procedure 41(g), arguing that the searches
and seizures violated their Fourth Amendment rights.
Without conceding any constitutional violation, the
United States government filed a non-opposition
response, and the seized property was returned.

Appellants now claim three Bivens causes of
action for money damages related to the searches and
seizures. In Count One, they say that Appellees
conspired with each other to use false evidence and
statements in support of the affidavit used to acquire
the search warrants -- all in violation of Franks v.
Delaware, 438 U.S. 154, 98 S.Ct. 2674, 57 L.Ed.2d 667
(1978).* Count Two says that Appellees' search of Suite
207, the site of Vega's Artist Designs & Management
Corporation, exceeded the scope of the Naicom
Corporation search warrant because Suite 207 belonged
to a separate business and was not included in the
search warrant, whereas Count Three says that
Appellees' second search of Naicom's Data Center
exceeded the scope of the Data Center search warrant
because it had been searched two days prior.

The district court dismissed Appellants'
complaint, concluding that their claims arose within a
new context of Bivens, and special factors at issue
counseled against extending relief to Appellants' claims
(more on this later). This timely appeal followed.
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II.

Appellants' appeal hinges upon whether the
district court correctly applied Bivens and its progeny
to the claims at issue here, which we review de novo.
Gonzalez v. Vélez, 864 F.3d 45, 50 (1st Cir. 2017). Before
getting to our assessment, we take a deep dive into the
Bivens landscape.

A.

Our Constitution does not expressly provide for
money damages for constitutional wrongs. In re Fin.
Oversight & Mgmt. Bd., 41 F.4th 29, 44-45 (1st Cir.
2022). A federal statute enacted by Congress in 1871,
nevertheless, does provide for money damages against
state actors who violate the Constitution. See 42 U.S.C.
§ 1983. Congress, however, has never enacted a similar
statute against federal actors. Ziglar v. Abbasi, 582
U.S. 120, 130, 137 S.Ct. 1843, 198 L.Ed.2d 290 (2017).

Bivens then entered the scene in 1971. There,
“federal agents ... allegedly manacled the plaintiff and
threatened his family while arresting him for narcotics
violations.” Egbert v. Boule, 596 U.S. 482, 142 S. Ct.
1793, 1802, 213 L.Ed.2d 54 (2022) (citing Bivens, 403
U.S. at 397, 91 S.Ct. 1999). The Supreme Court “held
that a Fourth Amendment violation by federal agents,
acting under color of governmental authority, gave rise
to [an implied] cause of action for money damages
against those agents in their individual capacities.”
Gonzalez, 864 F.3d at 52 (citing Bivens, 403 U.S. at 389,
91 S.Ct. 1999).

In this same vein, the Supreme Court expanded
Bivens to two more contexts. First up was Davis v.
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Passman, 442 U.S. 228, 229-31, 248-49, 99 S.Ct. 2264, 60
L.Ed.2d 846 (1979), where the Supreme Court allowed a
damages action pursuant to the Fifth Amendment's
Equal Protection Clause against a Congressperson for
sex discrimination towards a member of their staff.
Second was Carlson v. Green, 446 U.S. 14, 16, 20-23,
100 S.Ct. 1468, 64 L.Ed.2d 15 (1980), where the
Supreme Court extended Bivens to include an Eighth
Amendment violation in which federal prison officials
failed to provide adequate medical treatment for a
prisoner's asthma, resulting in his death.

Since these cases were decided, however, the
Supreme Court has charted a significantly different
path, consistently refusing “to extend the Bivens
doctrine to new settings.” Gonzéilez, 864 F.3d at 52; see
Hernandez v. Mesa, U.S. , 140 S. Ct. 735, 743,
206 L.Ed.2d 29 (2020) (gathering Supreme Court cases
declining to extend Bivens). This hesitance stems from
the Supreme Court's recognition that “it is a significant
step under separation-of-powers principles for a court
to determine that it [as opposed to Congress] has the
authority, under the judicial power, to create and
enforce a cause of action for damages against federal
officials in order to remedy a constitutional violation.”
Abbasi, 582 U.S. at 133, 137 S.Ct. 1843. Indeed, in a
recent trio of cases, the Supreme Court observed “that
expanding the Bivens remedy is now a ‘disfavored’
judicial activity,” id. at 135, 137 S.Ct. 1843 (quoting
Ashcroft v. Igbal, 556 U.S. 662, 675, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009)); that “Bivens, Davis, and Carlson
were the products of an era when the Court routinely
inferred ‘causes of action’ that were ‘not explicit’ in the
text of the provision that was allegedly violated,”
Hernandez, 140 S. Ct. at 741 (quoting Abbasi, 582 U.S.
at 132, 137 S.Ct. 1843); and that “[i]f there is a rational
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reason to think that [Congress rather than the courts is
who should decide whether to provide a damages
remedy] -- as it will be in most every case, ... no Bivens
action may lie,” Egbert, 142 S. Ct. at 1803 (internal
citation omitted).

All that said, the Supreme Court has never
overruled Bivens and, most recently, clarified how
courts should assess such claims. See Egbert, 142 S. Ct.
at 1803; see also Abbasi, 582 U.S. at 134, 137 S.Ct. 1843
(“[I1t must be understood that this opinion is not
intended to cast doubt on the continued force, or even
the necessity, of Bivens in the search-and-seizure
context in which it arose.”). To start, we must ask
whether the case presents a new Bivens context, which
boils down to whether the case is meaningfully
different from Bivens, Davis, and Carlson. Egbert, 142
S. Ct. at 1803. What makes a difference “meaningful” is
a bit unclear, but the Supreme Court has given us a few
guideposts:

A case might differ in a meaningful way because
of the rank of the officers involved; the
constitutional right at issue; the generality or
specificity of the official action; the extent of
judicial guidance as to how an officer should
respond to the problem or emergency to be
confronted; the statutory or other legal mandate
under which the officer was operating; the risk of
disruptive intrusion by the Judiciary into the
functioning of other branches; or the presence of
potential special factors that previous Bivens
cases did not consider.

Abbasi, 582 U.S. at 139-40, 137 S.Ct. 1843. A
meaningful difference can also include a new category
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of defendants. Egbert, 142 S. Ct. at 1803. While the
Supreme Court has instructed that “the new-context
inquiry is easily satisfied,” it has also cautioned that
“[slome differences, of course, will be so trivial that
they will not suffice to create a new Bivens context.”
Abbasi, 582 U.S. at 149, 137 S.Ct. 1843; see also
Snowden v. Henning, 72 F.4th 237, 243-44 (7th Cir.
2023) (“That a difference must be ‘meaningful’ suggests
that some degree of variation will not preclude a Bivens
remedy.” (emphasis theirs)). If the case presents no
meaningful differences (and thus no new context), the
analysis ends there and relief under Bivens is available.
See Hicks v. Ferreyra, 64 F.4th 156, 166 (4th Cir. 2023).

If, however, the court decides that the case does
present a new Bivens context, its next and final
question is whether there are any “special factors”
counseling against extending Bivens. Egbert, 142 S. Ct.
at 1803. “Special factors” are also not clearly defined,
but we know that they include, at least, “alternative
remedial structures,” such that if Congress has already
given a would-be Bivens plaintiff a way to redress the
constitutional violation, the Bivens suit cannot proceed.
Id. at 1804. At bottom, this question looks to whether
“the Judiciary is at least arguably less equipped than
Congress to ‘weigh the costs and benefits of allowing a
damages action to proceed.” ” Id. at 1803 (quoting
Abbasi, 582 U.S. at 136, 137 S.Ct. 1843). The absence of
any special factors means Bivens relief is available,
while the presence of special factors means such relief
is unavailable. See Hernandez, 140 S. Ct. at 743.

The entire analysis ultimately collapses -- the
Supreme Court tells us -- into a single, fundamental
inquiry: “whether there is any reason to think that
Congress might be better equipped to create a damages
remedy.” Egbert, 142 S. Ct. at 1803. Synthesizing all
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this together, the modern Bivens analysis involves a
factual comparison to the facts of Bivens itself (or
Davis, or Carlson, depending on the case), with an
emphasis on avoiding any extension of Bivens to
meaningfully new factual circumstances. With this
backdrop laid out, we turn to our assessment of
Appellants' claims.

B.

Starting with the new-context step, there is no
dispute that the most similar Supreme Court case
between Bivens, Davis, and Carlson to the case here is
Bivens itself. Remember, Bivens “authorized a
damages action against federal officials for alleged
violations of the Fourth Amendment.” Id. at 1799. So
too here are Appellants attempting to vindicate their
Fourth Amendment rights. We know, however, that
this similarity, by itself, is insufficient to qualify this
case as presenting the same context as in Bivens.
Hernandez, 140 S. Ct. at 743 (“A claim may arise in a
new context even if it is based on the same
constitutional provision as a claim in a case in which a
damages remedy was previously recognized.”). What's
worse (at least for Appellants) is that the similarities
between Bivens and this case also end there.

As we mentioned, the relevant analysis involves
a factual comparison, and the facts of Bivens cannot be
viewed generally. See, e.g., Egbert, 142 S. Ct. at 1805;
Mays v. Smith, 70 F.4th 198, 204 (4th Cir. 2023) (“But
citation to the constitutional provision alone is
insufficiently granular for the new-context inquiry.”
(citing, e.g., Hernandez, 140 S. Ct. at 743)); Tun-Cos v.
Perrotte, 922 F.3d 514, 524 (4th Cir. 2019) (“Arguing at
so general a level ... only ignores the language of
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Abbasi.”). To recap, the facts there involved a Fourth
Amendment claim against federal line-level
investigative officers who allegedly entered and
searched the plaintiff's apartment, arrested him for
alleged drug violations, manacled him in front of his
family, threatened to arrest his family, and later
interrogated, booked, and visually strip searched him --
all without probable cause or a warrant and with
excessive force. Bivens, 403 U.S. at 389, 91 S.Ct. 1999.
The facts of this case, on the contrary, involve Fourth
Amendment claims against prosecutors, federal line-
level investigative officers, and private, corporate
employees acting under color of federal law, who are
alleged to have jointly fabricated evidence in support of
warrants to search a business investigated for
copyright and money laundering violations, seized
physical evidence (which was returned), and twice
exceeded the scope of those warrants. As these
descriptions demonstrate, the differences are plenty.
The district court noted several differences that
it considered meaningful, including that 1) the
challenged conduct differed from the challenged
conduct in Bivens; 2) a warrant was issued and ran
against a business, as opposed to an individual; 3) the
harm to Appellants was not a result of Appellees' direct
actions, but rather a result of intervening decisions by
various actors; 4) Appellants' claims required different
proof than what was required in Bivens; and 5) the
claims were brought against a new category of
defendants, prosecutors. We need not comment upon
whether any of these differences individually would
suffice to make this a new context because together,
the differences in the challenged conduct -- including
the issuance of a warrant, which ran against a business
-- and in the defendants -- including the prosecutors and
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private, corporate employees -- suffice (when viewed
collectively) to show that this case differs meaningfully
from Bivens and therefore presents a new context.

To explain, take first the law enforcement
actions at issue here, which differ entirely from those at
issue in Bivens. See, e.g., Abbasi, 582 U.S. at 140, 137
S.Ct. 1843 (listing “the generality or specificity of the
official action” as a meaningful difference); Xiaoxing Xi
v. Haugen, 68 F.4th 824, 834 (3d Cir. 2023)
(differentiating from Bivens an appellant's Fourth
Amendment claims because they “concern a different
breed of law enforcement misconduct”); Annappareddy
v. Pascale, 996 F.3d 120, 136 (4th Cir. 2021)
(differentiating from Bivens an appellant's Fourth
Amendment claims because the “alleged misdeeds here
are different from those in Bivens“ (citation and
internal quotation marks omitted)); Ahmed v. Weyker,
984 F.3d 564, 568 (8th Cir. 2020) (differentiating from
Bivens an appellant's Fourth Amendment -claims
because “the sorts of actions being challenged here are
different” (citation and internal quotation marks
omitted)). Comparing these two sets of facts, the
federal officers in Bivens handcuffed and arrested the
appellant and, without a warrant, searched his
apartment and his person through a visual strip search.
Bivens, 403 U.S. at 389, 91 S.Ct. 1999. Here, on the
other hand, no one was handcuffed or arrested and no
one's home nor their person (naked or otherwise) was
searched without a warrant.” What's more, here there
was a warrant, which was issued against a business, not
against an individual or the individual's home.’ In sum,
each of the Appellants' claims targets “a different part
of police work than the apprehension, detention, and
physical searches at issue in Bivens.” Farah v. Weyker,
926 F.3d 492, 499 (8th Cir. 2019).
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Take second the defendants in this case, who are
not just federal line-level investigative officers (as was
the case in Bivens) but also include federal prosecutors
and private, corporate employees allegedly working
with the government. Egbert, 142 S. Ct. at 1803
(identifying as an “example[ ] of [a] new context[ ] ... a
case that involves a new category of defendants”
(citation and internal quotation marks omitted)).
Neither Bivens, Davis, nor Carlson involved claims
against prosecutors, and several courts, including one of
our sister circuits, have determined that prosecutors
are a new category of defendants. See, e.g,
Annappareddy, 996 F.3d at 134; Jones v. District of
Columbia, No. 21-¢v-03117, 2022 WL 2904171, at *5
(D.D.C. July 22, 2022); Greenlaw v. Klimek, No. 4:20-
CV-311, 2021 WL 6112784, at *6 (E.D. Tex. Dec. 27,
2021); Martin v. Gray, No. 20-CV-741, 2021 WL
3855566, at *4 (E.D. Wis. Aug. 27, 2021); Hornoff v.
Waller, No. 2:19-cv-00198, 2020 U.S. Dist. LEXIS
198578, at *56 (D. Me. Oct. 20, 2020). This conclusion
makes good sense, as the Supreme Court's
“watchword” in Bivens' cases “is caution[,]” due to the
separation-of-powers issues at play. Herndndez, 140 S.
Ct. at 742. The inclusion of prosecutors “risk[s] ...
intrusion on executive-branch authority to enforce the
law and prosecute crimes.” Farah, 926 F.3d at 501."

Similarly, neither Bivens, Davis, nor Carlson
involved claims against private, corporate employees.
Appellants suggest that this court has previously
greenlit Bivens claims against private parties, and the
district court expressed confusion over this court's
caselaw on the topic. Compare Stoutt v. Banco Popular
de P.R., 320 F.3d 26, 33 (1st Cir. 2003) (“The Supreme
Court has already limited Bivens actions by refusing to
extend them to private entities acting under color of



14a

federal law.” (citing Corr. Servs. Corp. v. Malesko, 534
U.S. 61, 122 S.Ct. 515, 151 L.Ed.2d 456 (2001)));
Fletcher v. R.I. Hosp. Trust Nat'l Bank, 496 F.2d 927,
932 n.8 (1st Cir. 1974) (“[T]here is no cause of action
against private parties acting under color of federal law
or custom.”), with Gerena v. P.R. Legal Servs., Inc., 697
F.2d 447, 448-52 (1st Cir. 1983) (assuming that a private
corporation can be a governmental actor and, therefore,
liable for damages under Bivens). Whatever confusion
there was, the Supreme Court dispelled it, see Minneci
v. Pollard, 565 U.S. 118, 126, 132 S.Ct. 617, 181 L.Ed.2d
606 (2012) (“Carlson, however, was a case in which a
federal prisoner sought damages from personnel
employed by the government, not personnel employed
by a private firm. ... And for present purposes that fact
-- of employment status -- makes a critical difference.”
(emphasis theirs) (internal citation omitted)), meaning
that the inclusion here of private, corporate employees
as defendants contributes to this context being new.

It is of no moment that -- as Appellants point out
-- this case also involved the specific acts of line-level
agents in the course of enforcing ordinary criminal laws
and that there is some judicial guidance on the alleged
Fourth Amendment violations at play here.® See
Abbasi, 582 U.S. at 140, 137 S.Ct. 1843 (explaining that
meaningful differences include “the rank of the officers
involved; the constitutional right at issue; ... the extent
of judicial guidance as to how an officer should respond
to the problem or emergency to be confronted; [and]
the statutory or other legal mandate under which the
officer was operating”). That is so because “even a
modest extension is still an extension,” id. at 147, 137
S.Ct. 1843, and the differences in the challenged
conduct, combined with the inclusion of multiple new
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categories of defendants, are sufficient to render this
context new.
C.

As we find that Appellants' claims arise in a new
Bivens context, we proceed to step two, where we
consider whether “special factors counsel[ ] hesitation”
in extending Bivens. Id. at 136, 137 S.Ct. 1843 (quoting
Carlson, 446 U.S. at 18, 100 S.Ct. 1468) (internal
quotation marks omitted). “[E]ven a single reason to
pause before applying Bivens in a new context” is
sufficient to preclude relief, because “in all but the most
unusual circumstances, prescribing a cause of action is a
job for Congress, not the courts.” Egbert, 142 S. Ct. at
1800, 1803 (citation and internal quotation marks
omitted). Here, the existence of an alternative remedy -
- namely, Rule 41(g) of the Federal Rules of Criminal
Procedure -- gives us sufficient reason to take a beat.

Appellants' claims involve allegations of unlawful
searches of their businesses and seizure of relevant
property. And Rule 41(g) allows “[a] person aggrieved
by an unlawful search and seizure of property or by the
deprivation of property [to] move for the property's
return,” thereby addressing the principal sort of
injuries of which Appellants complain. Fed. R. Crim. P.
41(g). Indeed, Appellants pursued and were awarded
this relief before initiating the instant lawsuit.

Rule 41(g) provides cold comfort -- Appellants
(understandably) tell us -- because it does not provide
for damages.” In their view, any alternative remedy
need not be “perfectly congruent” with Bivens, but it
must be, at minimum, “adequate” and “roughly
similar.” This argument falls flat because it has been
squarely rejected by our judicial superiors. The
Supreme Court has recently made plain that “existing
remedies [need] not provide complete relief,” Egbert,
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142 S. Ct. at 1804 (citation and internal quotation marks
omitted); see also Gonzalez, 864 F.3d at 54-55 (“The fact
that other or different relief might be available ... if
constitutional tort suits were permitted” is not a “basis
for extending” Bivens claims.), and that remedies such
as injunctions and writs of habeas corpus, which
likewise do not provide for damages, are sufficient to
foreclose Bivens relief and qualify as alternative
remedies, Abbasi, 582 U.S. at 14445, 137 S.Ct. 1843.

Notably, when assessing an alternative remedy,
the Supreme Court has clarified that “the court must
ask only whether it, rather than the political branches,
is better equipped to decide whether existing remedies
should be augmented by the creation of a new judicial
remedy.” Egbert, 142 S. Ct. at 1804 (citation and
internal quotation marks omitted). There is reason here
to think Congress is so equipped. The Federal Rules of
Criminal Procedure, including Rule 41(g), are
“prescribed by the Supreme Court pursuant to the
authority conferred upon the [Clourt by Congress”
through the Rules Enabling Act, Miranda v. United
States, 255 F.2d 9, 15 (1st Cir. 1958), thus rendering the
rules “as binding as any statute duly enacted by
Congress,” Bank of N.S. v. United States, 487 U.S. 250,
255, 108 S.Ct. 2369, 101 L.Ed.2d 228 (1988). Congress
itself has repeatedly amended Rule 41, see Pub. L. No.
107-56 § 219, 115 Stat. 272, 291 (2001); Pub. L. No. 95-78
§ 2(e), 91 Stat. 319, 319-20 (1977), and has never
amended it to provide for damages.” Such “silence is
notable,” because “when Congress fails to provide a
damages remedy ... it is much more difficult to believe
that congressional inaction was inadvertent.” Abbasi,
582 U.S. at 144, 137 S.Ct. 1843 (citation and internal
quotation marks omitted).
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The upshot of all this is that Rule 41(g) functions
as an alternative remedy for Appellants and,
consequently, a special factor counseling against an
extension of Bivens -- a conclusion reached by many
other courts. See, e.g., Davis v. Wernick, No. 19-cv-
3327, 2021 WL 310999, at *4 (D.D.C. Jan. 29, 2021)
(concluding a motion to return property is an
alternative remedy, foreclosing Bivens relief);
Childress v. Palmer, No. 3:18-cv-00514, 2018 WL
4282601, at *3 (S.D. Cal. Sept. 7, 2018) (same); Omran v.
United States, No. 1:14-CV-13881, 2016 WL 4158556, at
*11 (D. Mass. June 22, 2016) (same); Baird v. Holton,
806 F. Supp. 2d 53, 57-58 (D.D.C. 2011) (same); Leyland
v. Edwards, 797 F. Supp. 2d 7, 10-11 (D.D.C. 2011)
(same); cf. Perez-Colon v. Camacho, 206 F. App'x 1, 2
(1st Cir. 2006) (“Because appellant has a cause of action
under Rule 41(g), he has no need to base his claim for
the return of [money seized] on either the [Federal Tort
Claims Act (“FTCA”)] or Bivens.”)."

I1I.

To round out our analysis is our conclusion:
Having determined that Appellants' claims arise in a
new factual scenario and involve special factors, we
affirm the district court's dismissal of Appellants'
Bivens claims."

Footnotes

*0f the District of Maine, sitting by designation.

1We will explain in greater detail below but, for now,
we note that a Bivens claim is an implied cause of action
against federal actors for constitutional violations.
Hernandez-Cuevas v. Taylor, 723 F.3d 91, 93 n.1 (1st
Cir. 2013).
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2As this is an appeal from grants of motions to dismiss,
we accept as true the complaint's well-pleaded facts and
draw all reasonable inferences in Appellants' favor.
Fothergill v. United States, 566 F.3d 248, 251 (1st Cir.
2009).

3Up to this point and moving forward, our use of
“Appellants” and “Appellees” refers to all Appellants
and Appellees, respectively. Where our opinion needs
to specify a particular Appellee or Appellees for clarity,
we identify them as “AUSA Appellee,” “FBI
Appellees,” and “Dish and NagraStar Appellees.”
4Franks held that the use of false statements, made
knowingly and intentionally or with reckless disregard
to the truth, that are necessary to the finding of
probable cause in a search warrant is a violation of the
Fourth Amendment. 438 U.S. at 171-72, 98 S.Ct. 2674.
5As we understand it, Appellants argue that Franks
violations such as those alleged here are like the law
enforcement misconduct in Bivens, because, in Aponte
Matos v. Toledo Davila, 135 F.3d 182 (1st Cir. 1998),
this court supposedly authorized Bivens actions for
Franks violations. Not so. There, the court analyzed
qualified immunity and liability for Franks violations
pursuant to § 1983, not Bivens, and stated that “[a]n
officer who obtains a warrant through material false
statements which result in an unconstitutional search
may be held personally liable for his actions under §
1983.” Id. at 187. This distinction matters because
Bivens liability is not as expansive as that under § 1983,
so the fact that liability under § 1983 exists does not
necessarily mean that Bivens liability also exists. See
Hernédndez, 140 S. Ct. at 747 (noting that Bivens is the
“more limited federal analog to § 1983” (citation and
internal quotation marks omitted)).
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All this is not to say that claims involving warrants,
allegations of Franks violations, or other alleged
misconduct at issue here (such as exceeding the scope
of a warrant) necessarily fall outside Bivens' ambit --
issues upon which courts have diverged. See
Greenpoint Tactical Income Fund LLC v. Pettigrew, 38
F.4th 555, 563-65 (7th Cir. 2022) (comparing circuit
cases that have reached opposing conclusions as to
Bivens relief in the “context of alleged false and
misleading warrant applications,” and further
suggesting that such conduct could support a Bivens
claim within the Seventh Circuit). For example, the
mere fact of a warrant might not present a new context
if the defendant's conduct closely paralleled that from
Bivens, Davis, or Carlson. We leave those issues for
another day because all the differences identified
above, when viewed in the aggregate, are sufficient
reason to conclude Appellants' three counts are each an
extension of Bivens.

6Appellants appear to suggest that it is irrelevant that
the warrant ran against a business, because businesses
are entitled to some Fourth Amendment protections.
Being entitled to Fourth Amendment protections,
however, is not enough to access Bivens relief. See
Herndndez, 140 S. Ct. at 743 (“A claim may arise in a
new context even if it is based on the same
constitutional provision as a claim in a case in which a
damages remedy was previously recognized.”); see also
Annappareddy, 996 F.3d at 137 (“There appear to be no
cases — in the Supreme Court or any other court —
approving a Bivens claim for acts taken against a
corporate entity.”). Appellants also argue that other
circuit courts have allowed Bivens claims for acts taken
against businesses, relying on three cases. See
Schowengerdt v. Gen. Dynamics Corp., 823 F.2d 1328
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(9th Cir. 1987); Dobyns v. E-Systems, Inec., 667 F.2d
1219 (5th Cir. 1982); Yiamouyiannis v. Chem. Abstracts
Serv., 521 F.2d 1392 (6th Cir. 1975). Those cases hardly
stand for such a proposition as the plaintiffs in each of
them were individuals, not businesses.

But, just as we mentioned above in relation to
warrants, nothing in this opinion should be construed as
necessarily foreclosing Bivens actions involving
businesses. Here, however, the aforementioned
differences, collectively, distinguish this case
meaningfully from Bivens.

7TAppellants resist this conclusion. They first seem to
suggest that the prosecutors here acted more akin to
investigators, as opposed to prosecutors. This
argument, however, is undermined by their own
allegations, which state that the prosecutors reviewed
evidence gathered by other individuals and decided to
apply for a search warrant. See Greenlaw, 2021 WL
6112784, at *6 (“Defendant Bunch is a prosecutor, not
an on-the-scene, investigative officer. His role as a
federal officer—which includes reviewing evidence,
deciding whether to seek a search warrant, and
pursuing criminal charges—meaningfully differs from
the narcotics agents in Bivens|.]”). They also point to
our decision in Aponte Matos again because we
supposedly concluded that a prosecutor can be held
liable under Bivens for a Franks violation. That's not
correct. None of the claims in Aponte Matos were
raised against a prosecutor. 135 F.3d at 186.

8To be sure, the Supreme Court has previously
concluded that, even where the officer involved is a
line-level agent, other differences can render the
factual scenario “new.” See Egbert, 142 S. Ct. at 1804—
07.
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9Relatedly, Appellants also appear to argue that
Appellees cannot now contend that the searches
comported with the Fourth Amendment, because the
United States did not argue so in the Rule 41(g)
proceedings. Accordingly, in Appellants' view,
Appellees have waived any such argument. Ultimately,
that argument is neither here nor there, because the
focus of this appeal is not whether Appellees' actions
were constitutional, but whether Appellants have an
implied cause of action to bring the claim.

10The 2001 amendment involved the insertion of
subsection (b)(3). Pub. L. No. 107-56 § 219, 115 Stat.
272, 291 (2001). When an officer applies for a warrant in
an investigation of terrorism, subsection (b)(3) requires
a connection between the judge's district and the
terrorism activities. Fed. R. Crim. P. 41(b)(3). The 1977
amendment involved changes to the requirements
regarding the issuance of warrants based upon an
affidavit and those based upon oral testimony. Pub. L.
No. 95-78 § 2(e), 91 Stat. 319, 319-20 (1977).

11Because the existence of even one special factor is
sufficient to preclude Bivens relief, we do not reach
Appellants' arguments as to the other special factors
identified by the district court, including separation-of-
powers concerns and alternative relief under the
FTCA. We also do not reach the Dish and NagraStar
Appellees' argument, offered for the first time at oral
argument, that Appellants' separate civil suit against
them for RICO and other violations is an alternative
remedy.

12Before we go, we have a few loose threads to tie up.
First, Appellants criticize the district court for,
allegedly, failing to analyze Count II and Count III in
its decision. We do not believe the district court so
erred but, to the extent it did, our analysis is de novo
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and addresses all three counts. Second, as we conclude
that Appellants' Bivens claims cannot move forward,
we do not address Appellants' arguments as to absolute
and qualified immunity. Third, we understand
Appellants' final argument to be that, even if their
claims cannot proceed under Bivens, the statute
allowing for federal question jurisdiction, 28 U.S.C. §
1331, gives them a presumptive right of action in
federal court to bring their claims. We are not
persuaded. That statute gives courts the power to hear
cases; it does not give plaintiffs the power to maintain
any cause of action they want. If Congress intended 28
U.S.C. § 1331 to grant plaintiffs a cause of action
against federal actors for constitutional violations, it
knew how to do so because it enacted such a statute
against state actors. See generally 42 U.S.C. § 1983.
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Darwin QUINONES-PIMENTEL et al, Appellants
V.
Nicholas W. CANNON, et al, Appellees.

No. 22-1307

Before Barron, Chief Judge, Selya, Thompson, Kayatta,
Montecalvo, and Rikelman Circuit Judges.

ORDER OF COURT

Entered: January 9, 2024 The petition for rehearing
having been denied by the panel of judges who decided
the case, and the petition for rehearing en banc having
been submitted to the active judges of this court and a
majority of the judges not having voted that the case be
heard en bane, it is ordered that the petition for
rehearing and the petition for rehearing en banc be
denied.

By the Court: Maria R. Hamilton, Clerk
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Rafael F. Castro-Lang, Castro & Castro Law
Office, San Juan, PR, for Plaintiffs.
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Cannon, Douglas A. Leff, Brad Rex, Lance Lange,
Kevin Pearson, Andrew Baker, Chris Kuhn, Celia
Mahler, Clay Rehrig, Noah Eames, Justin Turner,
Mark Etheridge, Clint Nafay, Juan Galarza, Jason
Lopez, United States of America.

Sonia Torres-Pabon, Juan Carlos Fontanez-
Nieves, Melendez Torres Law, PSC, Guaynabo, PR, for
Defendants Bert Eichhorn, Emily Rinkel, Jordan
Smith, Kevin Gedeon.

ORDER ON PENDING MOTIONS TO DISMISS
JOHN A. WOODCOCK, JR., UNITED STATES
DISTRICT JUDGE

Two sets of defendants file motions to dismiss
plaintiffs' Bivens action lawsuit, which alleged
violations of their Fourth Amendment rights. In
keeping with the United States Supreme Court's
directive that courts should be reticent to expand
Bivens actions, the Court concludes that the present
case should be dismissed because it presents a new
Bivens context, and there are special factors counseling
against expanding Bivens in this case, namely
separation of powers concerns and alternative remedies
available to the plaintiffs. The Court grants both sets of
Defendants' motions to dismiss.

I. PROCEDURAL HISTORY

On August 25, 2020, Darwin Quinones-Pimentel,
Victor Vega-Encarnacion,’ Naicom Corporation,
Naicom Data Center, Artist Designs and Management
Corporation, and Kiaras, LLC, filed a fifty-five-page so-
called Bivens® action lawsuit against Nicholas W.
Cannon, Assistant United States Attorney (AUSA),
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several unknown AUSA supervisors, Federal Bureau
of Investigation (FBI) agents Douglas A. Leff, Brad
Rex, Lance Lange, Kevin Reaves, Andrew Baker,
Chris Kuhn, Celia Mahler, Clay Rehrig, Noah Eames,
Justin Turner, Mark Etheridge, and Clint Nafay, FBI
computer scientist, Juan Galarza, FBI evidence
technician, Jason Lopez, several unknown named FBI
agents, NagraStar investigators Bert Eichhorn, Jordan
Smith, and Emily Rinkel, and DISH Network
investigator Kevin Gedeon.” Compl. (ECF No. 1).

On January 6, 2021, the DISH/NagraStar
Defendants filed a motion to dismiss the Complaint.
Defs.' Mot. to Dismiss Pursuant to Fed. R. Cw. P.
12(b)(5) & 12(b)(6) (ECF No. 69). On January 11, 2021,
the Government Defendants, including AUSA Nicholas
Cannon and the named FBI agents and employees, filed
a joint motion to dismiss all counts of the Plaintiffs'
Complaint. Mot. to Dismiss (ECF No. 82); Mem. of Law
m Supp. of Defs.' Mot. to Dismiss (ECF No. 83). On
February 12, 2021, the Plaintiffs filed their response,
with supporting evidence, in opposition to the
DISH/NagraStar Defendants' motion to dismiss. Pls.'
Opp'm to Defs.' Mot. to Dismiss Pursuant to Fed. R.
Ciw. P. 12(b)(5) & 12(b)(6) (ECF No. 113). On March 3,
2021, the Plaintiffs filed their response, with supporting
evidence, in opposition to the Government Defendants'
motion to dismiss. Pls.' Opp'n to Defs.' Mot. to Dismiss
Pursuant to Fed. R. Civ. P. 12(b)(6) (ECF No. 119).

On March 4, 2021, the Plaintiffs filed an
Amended Complaint. Am. Compl. (ECF No. 122);
Second Am. Compl. (ECF No. 202) (Suppl. Am.
Compl.).” On March 8, 2021, at their request, the Court
dismissed without prejudice the DISH/NagraStar
Defendants' motion to dismiss as moot in light of
Plaintiffs' Amended Complaint. Orders (ECF Nos. 126
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& 127). On March 11, 2021, the Court similarly
dismissed  without prejudice the Government
Defendants' pending motion to dismiss. Order (ECF
No. 132).

On June 22, 2021, the DISH/NagraStar
Defendants filed a renewed motion to dismiss in
response to the Plaintiffs' Amended Complaint. Defs.
Bert Eichhorn, Kevin Gedeon, Emily Wrinkle, and
Jordan Smith's Rule 12(b)(6) Mot. to Dismiss (ECF
No. 176) (DISH/NagraStar Defs.' Mot.). On July 23,
2021, the Government Defendants filed a motion to
dismiss Plaintiffs' Amended Complaint. Mot. to Dismiss
(ECF No. 183); Mem. of Law in Supp. of Defs." Mot. to
Dismiss (ECF No. 184) (Gov't Defs.' Mot.).

On July 30, 2021, the Plaintiffs filed their
opposition to the DISH/NagraStar Defendants' motion
to dismiss. Pls.'" Opp'm to Defs.! Mot. to Dismiss
Pursuant to Fed. R. Cw. P. 12(b)(6) (ECF No. 190)
(Pls." Opp'm to DISH/NagraStar Defs." Mot.). On
August 5, 2021, the Plaintiffs filed an opposition in
response to the Government Defendants' motion to
dismiss. Pls.' Opp'n to Defs.' Mot. to Dismiss Pursuant
to Fed. R. Civ. P. 12(b)(6) (ECF No. 196) (Pls.' Opp'n to
Gov't Defs."! Mot.). On September 7, 2021, the
DISH/NagraStar Defendants filed a reply to the
Plaintiffs' opposition. Defs. Eichhorn, Gedeon, Rinkle
and Smith's Reply in Supp. of Fed. R. Civ. P. 12(b)(6)
Mot. to Dismiss (ECF No. 212) (DISH/NagraStar
Defs.' Reply). On September 13, 2021, the Government
Defendants filed their reply to the Plaintiffs' opposition.
Reply to Pls." Opp'n to the Federal Defs.' Mot. to
Dismiss (ECF No. 213) (Gov't Defs.' Reply). Finally, on
September 30, 2021, the Plaintiffs filed a sur-reply to
the Government Defendants' reply to the Plaintiffs'
opposition to the Government Defendants' motion to
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dismiss. Pls.'" Sur-Reply to the Defs.'" Reply to Pls.'
Opp'n to the Federal Defs.' Mot. to Dismiss (ECF No.
218) (Pls." Sur-Reply).

II. FACTS®
A. Naicom's Origins

Between 2002 and 2012, Naicom's President and
Chief Executive Officer, Darwin Quinones developed an
Internet Multicast Distribution System. Suppl. Am.
Compl. | 38. The system was identified as a Dynamic
Internet Semantic Multicast Environment (DISME),
and its code sources have been kept confidential under
the Federal Defendant Trade Secrets Act. Id. 19 39-40.
DISME proprietary solutions enable broadcast media
via the internet by creating Internet Protocol
Television (IPTV) services which distribute live-video
television content via the internet and private
networks. Id. § 39. In April 2012, the Federal
Communications Commission (FCC) recognized and
encouraged the implementation of Digital Broadcast
Television using IPTV for customers in the United
States. Id. Y 40.

By 2016 Mr. Quinones had completed all DISME
technology alpha and beta tests and, alongside Victor
Vega, founded Naicom Corporation. Id. § 41. Naicom
Corporation is a network and internet communication
platform that delivers live television, video on-demand
content, internet, and wireless network services to
subscribers worldwide. Id. § 41. Naicom also provides
instant access to television shows, movies, and
music/videos on-demand, and live sports and music
events through Naicom's set-top box using IPTV and
TV Everywhere (TVE) on any mobile device. Id. Mr.
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Quinones and Mr. Vega registered Naicom Corporation
as a closed corporation with the State Department of
Puerto Rico and complied with all requirements as a
legitimate IPTV business. Id. { 42. Naicom also began
manufacturing its own brand of set-top boxes for end
users through Informir LLC and acquired the
programing licenses to distribute on-demand content in
the United States, Puerto Rico, and the Virgin Islands
through worldwide television network companies. Id.
99 43-44. In 2017, Naicom became a member of the
National Rural Telecommunications Cooperative
(NRTC). Id. § 44. The Plaintiffs allege that the
Defendants were aware that Naicom duly registered
and complied with IPTV business requirements,
acquired these licenses, and was a member of the
NRTC. Id. 1 42, 44.

In 2016, Naicom executed a Business Executive
Summary and Valuation for potential investors and
began exploring business opportunities with other
cable tv companies. Id. § 45. On January 6, 2017,
Naicom submitted a request to the Apple Corporation
to have its TV App added to Apple's AppStore. Id. § 46.
Apple's legal department requested that Naicom
produce all licenses authorizing the distribution of
programming to Naicom's subscribers via Naicom's TV
App. Id. § 46. On February 16, 2017, Apple approved
Naicom's App for inclusion in the Apple AppStore. Id. §
47. In December 2017, Sams Club approved Naicom to
launch and distribute Naicom's IPTV set-top box in
their retail stores, which Plaintiffs allege Defendants
were aware of. Id.  48.

B. Negotiations with Claro Puerto Rico
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In 2017, Naicom entered into negotiations with
Claro Puerto Rico to distribute Naicom set-top boxes to
Claro residential and business internet customers. Id.
49. Claro represented to Naicom that it had
approximately 320,000 internet subscribers who
received only eight Megabytes and thus could not
subscribe to Claro's IPTV services, which required
sixty Megabytes to upload programming. Id. § 50.
During negotiations, Naicom and Claro entered into a
mutual non-disclosure agreement (NDA) prior to
discussing and analyzing business information and the
contents of the resellers' agreement. Id. § 51. Claro's
Product Development Officer Anibal Rios projected
that the Claro-Naicom business alliance would bring in
over $10,000,000 in monthly gross revenue for the first
year and over $13,000,000 for the second year just by
penetrating  Claro's  corporate and residential
subscribers in Puerto Rico. Id. § 52. Naicom projected
that the Claro-Naicom alliance would add 100,000 new
corporate subscribers, plus another 150,000 residential
subscribers, bringing in a projected monthly income
revenue of $9,000,000 in the first year, and $12,000,000
in the second in gross sales. Id. § 53.

Claro had an existing contract with DISH
Network Satellite TV, whereby DISH Network
provided TV programming to Claro's internet
subscribers who could not subscribe to Claro's IPTV
services. Id. § 54. The Naicom deal represented a
cancellation threat to DISH Network's contract with
Claro. Id. Claro was also considering shutting down its
IPTV business division due to loss of revenue. Id.
During the negotiations for the Claro-Naicom deal,
Carlos Garcia, Claro's IPTV business manager, became
privy to information that the Claro-Naicom deal would
leave him jobless if Claro opted to shut down its IPTV
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division, which he managed. Id. § 55. Mr. Garcia alerted
DISH Network that the Claro-Naicom IPTV deal
would lead to cancellation of the DISH contract with
Claro, which the Plaintiffs allege lead to “great
animosity” between DISH Network and Naicom. Id. §
56. The Plaintiffs allege that Mr. Garcia convened a
meeting of DISH Network executives and convinced
them that Naicom was an IPTV pirate company
because he had Claro employees photograph Naicom's
Data Center and the way Naicom established its
satellite dishes lock angle indicated that Naicom dishes
were being used for TV piracy. Id. § 57. Naicom Data
Center employees caught Claro employees
photographing Naicom's Data Center. Id. § 58. On
August 14, 2018, after a year of meetings between
Naicom and Claro, Claro pulled out of negotiations
without notice. Id. § 59.

C. The DISH Network Investigation

On August 7, 2017, NagraStar instructed Brian
Parson to purchase a Naicom TV set-top box receiver
to conduct tests and monitor Naicom's programming.
Id. ¥ 61. According to the DISH/NagraStar
Defendants, their investigation revealed that the
receiver provided access to approximately forty-three
channels, including Disney, TBS, ESPN, CNN, HBO,
Showtime, and Cinemax. Id. § 62. The investigating
DISH/NagraStar Defendants downloaded the Naicom
TV App through the Apple AppStore, which provided
access to approximately forty-two channels, and tested
Naicom TV several times to identify if it was providing
DISH programming. Id. Y 63-64. In each case, the
tests revealed no DISH content. Id.  65.
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NagraStar and DISH Network investigators
also contacted several media companies to inquire into
whether Naicom had the appropriate licensing
contracts to distribute its programming. Id. § 65. On
each occasion, the investigators were informed that
Naicom was authorized to distribute its content. Id.
The investigators also discovered that Naicom's TV
distribution technology was a threat to DISH Network
and Sling for subscribers in Puerto Rico and the United
States. Id. Y 66.

NagraStar and DISH Network investigators
thereafter filed a complaint with the FBI alleging that
Naicom Corporation was running an IPTV pirate
operation. Id. § 67. Plaintiffs allege that the motive
behind the complaint against Naicom was to secure
NagraStar and DISH Network's participation in the
execution of a search warrant for Naicom's Data Center
and the seizure of Naicom's computers, servers, and
other hardware containing Naicom's intellectual
property and trade secrets, under the ruse of assisting
the FBI in discovering incriminating evidence. Id. Y 68.

D. The FBI and United States Attorney's Office
Investigation

Beginning in September 2017 and throughout
2018, DISH Network Investigator, Kevin Gedeon, and
NagraStar investigators, Jordan Smith, Bert Eichhorn
and Emily Rinkel, met with Douglas A. Leff, the FBI
Special Agent in charge of the San Juan Division to
discuss Naicom's alleged IPTV pirate operation. Id. Y
69. Agent Leff thereafter opened a criminal
investigation. Id.

Agent Leff arranged a meeting among Mr.
Gedeon, Mr. Smith, Mr. Eichhorn, and Ms. Rinkel, and
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FBI Cyber Task Force Supervisor, Special Agent Brad
Rex, to discuss details of the criminal investigation. Id.
9 70. Agent Leff requested that Agent Rex keep him
informed of developments in the investigation so that
he could discuss potential criminal prosecution with
AUSA Nicholas Cannon. Id. § 71. Agent Rex thereafter
launched an investigation and instructed FBI Cyber
Task Force Special Agents Kevin Pearson, Andrew
Baker, Chris Kuhn, Celia Mahler, Clay Rehrig, Noah
Eames, Justin Turner, Mark KEthridge, Clint Nafay,
Juan Galarza, Jason Lopez, and several other FBI
agents to work with the DISH/NagraStar investigators
and Lance Lange, the FBI agent assigned to the case.
Id. g 72.

Plaintiffs allege that AUSA Cannon and several
other AUSA supervisors participated, supervised, led,
coached, and instructed the FBI agents and
DISH/NagraStar investigators throughout the criminal
investigation beginning in 2017 up until the preparation
of the affidavit for a warrant in 2019. Id. § 73. Plaintiffs
also submit that neither AUSA Cannon nor any of the
FBI agents contacted Wapa TV, Disney, HBO, Turner,
NBC, Condista, CBS, Telecinco, ABC, the National
Rural Telecommunications  Cooperative, Apple
Corporation, or Sams Club to investigate and
corroborate whether Naicom lacked the contract
licenses to distribute the programming content through
Naicom's TV set-top boxes, Apple iPhone App, or its
contract to distribute TV set-top boxes at Sams Club
retail stores. Id. § 74. Most of the evidence furnished to
the FBI, Plaintiffs allege, was collected by the
DISH/NagraStar investigators in violation of United
States copyright laws. Id.

At the final stage of the investigation, AUSA
Cannon, the FBI agent defendants and the
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DISH/NagraStar investigators met to discuss the
investigatory files, notes, memoranda, reports,
photographs, videos, and other collected evidence to
prepare a warrant application. Id. § 75. The Plaintiffs
allege that at this meeting, the Defendants collectively
noted that the evidence did not support probable cause
to procure a search and seizure warrant and that it was
at this meeting that the Government and DISH
/NagraStar Defendants decided to conspire with each
other to figure out a way to alter the evidence in order
to satisfy probable cause. Id. §§ 76-77.

On August 27, 2019, AUSA Cannon met with
Agent Lange to review, approve, and sign the final
draft of the affidavit and application in support of the
search warrant. Id. § 79. The Plaintiffs allege AUSA
Cannon and Agent Lange knew the affidavit and
warrant application, which they filed under oath,
contained false and perjured testimony. Id. That same
day, AUSA Cannon and Agent Lange met with United
States Magistrate Judge Silvia Carrefio-Coll to discuss
their ~warrant application to search Naicom
Corporation, located at Building Centro de Seguros, 701
Ponce de Leon, Suite 208, San Juan, Puerto Rico 00907,
and Naicom's Data Center located at Villa Fontana,
4SS N2 Via Josefina, Carolina, Puerto Rico 00983. Id.
80. There was no discussion of authorizing a search of
Artist Designs & Management Corporation (ADM),
located at Building Centro de Seguros, 701 Ponce de
Leon, Suite 207, San Juan, Puerto Rico 00907. Id. At
the meeting, AUSA Cannon and Agent Lange assured
the Magistrate Judge under oath that the contents of
the affidavit filed in support of the search warrant were
truthful and supported by probable cause. Id. § 81.
They also assured the Magistrate Judge that the
warrant was being used to gather evidence of criminal
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conduct, including a criminal copyright property
offense, criminal infringement of a copyright, money
laundering, wire fraud, and unlawful access to computer
systems. Id. § 81. Magistrate Judge Carrefo-Coll
approved the affidavit in support of the warrant and
directed the FBI to execute the search warrant on or
before September 4, 2019.

E. Execution of the Search Warrant
1. The Search of Naicom's Offices

On August 27, 2019, the FBI agent Defendants
and DISH/NagraStar investigators entered Naicom's
offices, located at Building Centro de Seguros, 701
Ponce de Leon, Suite 208, San Juan, Puerto Rico 00907
to execute the warrant. Id. § 83. During the execution
of the warrant Agent Lange ordered Naicom staff
member Yamila Garcia to unlock ADM located at Suite
207, which was not included in the search warrant. Id.
84. Ms. Garcia informed Agent Lange that ADM was an
independent business and that the search was directed
at Naicom, but Agent Lange ordered her to open the
doors. Id. Agent Lange and the DISH/NagraStar
investigators entered and seized private and
confidential ADM documents. Id.

During the execution of the warrant, Mr.
Eichhorn, in the presence of Agent Lange, took keys
belonging to Mr. Vega and Mr. Quinones from the
Naicom, ADM and Naicom Data Center offices; Mr.
Eichhorn and Ms. Rinkel entered Naicom's business
office without FBI agent supervision and searched,
inspected, and photographed private documents
containing business trade secrets and intellectual
property information belonging to Naicom; Mr.
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Eichhorn and Ms. Rinkel entered Mr. Vega's office
without FBI agent supervision and photographed
private documents containing business trade secrets
and intellectual information belonging to Naicom; Mr.
Eichhorn accessed Naicom's computers and searched,
read, and photographed their contents, which contained
trade secrets and intellectual property belonging to
Naicom; workers from the other offices in the building
witnessed the embarrassment of Naicom employees. Id.
19 85-89. During the search, Agent Lange, the other
FBI agents and DISH/NagraStar investigators seized
Plaintiffs' documents, two hard drives, two USB thumb
drives, a cell phone, and one tablet containing business
trade secrets and intellectual property. Id. § 90. The
Defendants left a copy of the warrant and a receipt of
the property seized during the search. Id.

2. The First Search of Naicom's Data Center

On August 27, 2019, Agent Pearson, other
unknown FBI agents, Mr. Smith, and Mr. Gedeon
entered Naicom's Data Center to execute the search
warrant. Id. § 91. During the search, Mr. Quinones
observed Agent Pearson allow Mr. Smith and Mr.
Gedeon to access and personally search Naicom's Data
Center computers, servers and other electronic
hardware containing business trade secrets and
intellectual property and to take pictures of Naicom's
Data Center structural and network connection
platform. Id. § 92. Agent Pearson, Mr. Smith, and Mr.
Gedeon questioned Mr. Quinones and Naicom employee
Jaime Echevarria about Naicom's technology,
functions, and protocols. Id. § 93. During the search,
Mr. Quinones requested that Agent Pearson give him
an opportunity to demonstrate that he was running a
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legitimate IPTV operation. Id. § 94. Mr. Quinones
thereafter called Linda Kosher from the National Rural
Telecommunications Cooperative who assured Agent
Pearson that Naicom was authorized to distribute the
programming content via the Naicom TV Home set-top
box to its registered subscribers. Id.

Agent Pearson called AUSA Cannon and
informed him that they did not find any evidence
indicating that Mr. Quinones was running an IPTV
pirate distribution business and assured him that it
appeared Naicom was a legitimate company. Id. § 95.
AUSA Cannon instructed Agent Pearson to instruct
Mr. Quinones and Mr. Vega to report to the FBI offices
in San Juan with their licensing contracts for an
interview. Id. Y 96.

Back at the FBI offices, Agent Pearson, Mr.
Smith, and Mr. Gedeon questioned Mr. Quinones, in the
presence of Naicom's attorney, about how Naicom
acquired the IPTV distribution contracts and
technology used to distribute its programming. Id. § 97.
Mr. Quinones and Mr. Vega clarified and established
through Naicom's licenses and contracts with television
networks that Naicom was running a legitimate IPTV
business operation. Id. § 99. During the interview, Mr.
Quinones asked Agent Pearson whether Mr. Smith and
Mr. Gedeon were employees from his competition,
based on their line of questioning. Id. § 98. Agent
Pearson assured Mr. Quinones that Mr. Smith and Mr.
Gedeon were expert workers of the FBI and provided
Mr. Quinones with their identities. Id. Mr. Eichhorn
and Ms. Rinkel refused to identify themselves. Id. At
this time, Mr. Vega asked to terminate the interview
due to Mr. Smith's and Mr. Gedeon's intensive
interrogation  regarding  Naicom's  distribution
technology. Id. § 100.
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3. The Second Search of Naicom's Data Center

On August 29, 2019, AUSA Cannon ordered
Agents Lange and Pearson to return to Naicom's Data
Center to perform another search and have the
Plaintiffs sign a hold harmless document. Id. § 101.
Agent Lange, Agent Pearson, Mr. Eichhorn, Mr. Smith,
and Mr. Gedeon entered the Data Center and
performed a second search. Id. Agent Pearson
contacted Naicom employee Jaime FKEchevarria and
ordered him to come to the Data Center, as Agent
Pearson wanted to speak with him, Mr. Quinones, and
Mr. Vega. Id. § 102. Upon arriving at the Data Center,
Mr. Quinones observed Mr. Smith, Mr. Gedeon, and Mr.
Eichhorn accessing Naicom's Data Center computers,
servers, and other hardware equipment without
authorization. Id. § 103.

During the search, Agents Pearson and Lange
pressured Mr. Quinones to sign a hold harmless
document accepting that he was running a pirate
operation in the past so that they could close the case or
else they would shut down the Data Center operation.
Id. § 104. Mr. Quinones refused. Id. § 105. Sometime
thereafter, Mr. Vega arrived and upon entering the
Data Center asked Agents Pearson and Lange if they
had another search warrant to enter and search the
Data Center. Id. § 106. Agent Lange represented to
Mr. Vega that the search warrant gave him ten days to
come in and out and search the Data Center. Id. Mr.
Vega warned Agent Lange that Agent Lange was
violating the United States Constitution and Federal
law. Id.

Mr. Vega thereafter informed Agents Pearson
and Lange that he had discovered via LinkedIn that the
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alleged FBI experts who executed the search and
interrogated Mr. Quinones and him at the FBI offices
were Kevin Gedeon, investigator for DISH Network,
and Jordan Smith, Bert Eichhorn, and Emily Rinkel,
investigators for NagraStar. Id. § 107. Mr. Vega
questioned Agents Lange and Pearson as to why the
FBI brought in his competition to search, inspect, and
photograph private documents and allowed them access
to computers and servers containing trade secrets, code
sources, and business and intellectual property
belonging to Naicom. Id. § 108. Mr. Vega called his
attorney and told him about the second search. Id. §
109. After speaking with Agent Lange, the FBI agents
and DISH/NagraStar investigators left the premises.
Id.

On August 30, 2019, Mr. Vega texted Agent
Pearson seeking authorization to enter Naicom's Data
Center and start up Naicom's distribution system to
restore customer service. Id. § 110. After instructing
Mr. Vega to have his attorney contact the FBI, Agent
Lange authorized Mr. Vega to enter Naicom's Data
Center and restore the program. Id.

F. The Demand for the Return of Property Under
Rule 41(g)

On September 6, 2019, the Plaintiffs filed a
motion to demand the return of seized property under
Rule 41(g) of the Federal Rules of Criminal Procedure.
Id. Y 111. In their motion, the Plaintiffs argued that the
search and seizure was unlawful because (1) it
contained deliberately and recklessly false statements
made under oath so the Magistrate Judge would issue
the warrant and (2) the warrant was issued in violation
of the Fourth Amendment, and they demanded the
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immediate return of all unlawfully seized property. Id.
Y 112. To their motion, the Plaintiffs attached Naicom's
contracts  authorizing  distribution of content
programming in Puerto Rico, the United States, and
the Virgin Islands, evidence that the Defendants never
called HBO or NRTC to ask about Naicom, and
evidence that the investigation was a ruse orchestrated
by NagraStar and DISH Network to access Naicom's
trade secrets and intellectual property. Id. § 113.

On October 15, 2019, the United States filed an
unopposed response to the Plaintiffs' Rule 41(g) motion
stating that, without conceding any arguments raised,
the property items listed in the request would be
returned. Id. § 114. The District Court granted the
Plaintiffs' Rule 41(g) motion on November 5, 2019. Id. §
115. On February 19, 2020, Agent Lange met with Mr.
Quinones, Mr. Vega, and Attorney Rafael Castro Lang
to return the seized items to the Plaintiffs. Id. § 117. At
the meeting, Agent Lange returned the seized items
and gave the Plaintiffs an FBI document titled
Document Search Warrant Execution at Naicom
Corporation Headquarters, which disclosed details of
the search and the identities of the FBI agents
involved. Id.

G. The Plaintiffs' Alleged Harm

The Plaintiffs allege that the criminal
investigation caused significant damage to their
business reputation. Id. § 118. They allege that prior to
the execution of the search warrants, the Plaintiffs had
a great reputation and were about to close on a
$15,000,000 investment deal, but that investors pulled
out upon learning Naicom was under -criminal
investigation. Id. 19 119-120. The Plaintiffs also allege
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that Naicom was about to close a multimillion-dollar
deal with Claro when Claro learned of the FBI's
investigation and pulled out of negotiations. Id. § 121.
The Plaintiffs say they have lost subscribers because of
a negative reputation resulting from the investigation
and that the Defendants' intrusion into Naicom's Data
Center computers, servers, and equipment caused
damage leaving subscribers without tv programming
services for several weeks. Id. { 122.

H. The Plaintiffs' Cause of Action

The Plaintiffs bring three counts. Count One
alleges that Nicholas W. Cannon, several unknown
AUSA Supervisors, Douglas A. Leff, Brad Rex, Lance
Lange, Kevin Pearson, Andrew Baker, Chris Kuhn,
Celia Mahler, Clay Rehrig, Noah Eames, Justin Turner,
Mark Etheridge, Clint Nafay, Juan Galarza, Jason
Lopez, several unknown named FBI Agents, Jordan
Smith, Kevin Gedeon, Bert Eichhorn, and Emily Rinkel
violated Plaintiffs' Fourth Amendment rights by
“formulating false and perjured evidence and
statements to be used in support of the affidavit” for a
search warrant, conspiring to file an affidavit under
oath containing false information, and intentionally
deceiving the Magistrate Judge to get her to issue the
search warrant. Id. at 48-50.

Count Two alleges that Brad Rex, Lance Lange,
Kevin Pearson, Andrew Baker, Chris Kuhn, Celia
Mahler, Clay Rehrig, Noah Eames, Justin Turner,
Mark Etheridge, Clint Nafay, Juan Galarza, Jason
Lopez, several unknown named FBI agents, Kevin
Gedeon, Jordan Smith, Bert Eichhorn, and Emily
Rinkel violated the Plaintiffs' Fourth Amendment
rights by searching and seizing information from the
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Artist Designs and Management Corporation office,
which was not included in the search warrant. Id. at 53.

Finally, Count Three alleges that AUSA
Nicholas Cannon, Agents Lance Lange and Kevin
Pearson, Jordan Smith, Kevin Gedeon, and Bert
Eichhorn violated the Plaintiffs' Fourth Amendment
rights by entering Naicom's Data Center on August 29,
2019, without a new warrant. Id. at 56-57.

All three counts are brought pursuant to Bivens
v. Ste Unknown Named Agents of Fed. Bureau of
Narcotics.

III. THE PARTIES' POSITIONS

A. The DISH/NagraStar Defendants' Motion to
Dismiss

The DISH/NagraStar Defendants first argue
that the Plaintiffs' claim should be dismissed because
allowing their claims to proceed would require the
Court to expand Bivens, which is a “disfavored judicial
activity.” DISH/NagraStar Defs." Mot. at 2, 8. The
DISH/NagraStar Defendants contend that the
Plaintiffs' claims “undeniably arise in a new context,
[and] bear little resemblance to Bivens and its progeny”
because they “consist of different conduct by different
officers operating under different mandates from
different agencies and involve private individuals.” Id.
at 9-10. The Defendants explain that unlike the
individual whose home was searched by the FBI
without a warrant in Bivens, the “Plaintiffs complain of
a search, pursuant to a warrant, of their business offices
in Puerto Rico, by FBI agents, and private citizens,
which resulted in no booking, strip search or arrest but
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rather the seizure of certain business records and other
property, which was eventually returned.” Id. at 10-11.

Second, the DISH/NagraStar Defendants submit
that “[t]he mechanism of injury in this case also varies
significantly from that in Bivens,” which involved “a
direct causal connection ... between the plaintiff's
injuries and the federal agents' conduct.” Id. at 11.
Here, the Defendants say that the “Plaintiffs' injury
occurred through a series of intervening steps which
involved independent legal decisions, made at various
stages, by separate and distinct legal officers.” Id. at 12
(internal quotation marks omitted).

Third, the DISH/NagraStar Defendants say that
the Plaintiffs' Fourth Amendment Claims require
significantly different proof than those in Bivens. Id.
The Defendants argue that this case “would require
discovery or an investigation into the evidence before
numerous decision-makers, running the risk of
disruptively intruding into the functioning of other
branches and would require fact-checking and other
probing into executive agency decisions.” Id. (citing
Clinton v. Jones, 520 U.S. 681, 701, 117 S.Ct. 1636, 137
L.Ed.2d 945 (1997)).

Additionally, the DISH/NagraStar Defendants
claim that the Plaintiffs' Bivens action involves a new
category of defendants because they are “private
individuals.” Id. at 13. Relying on Correctional Services
Corporation v. Malesko, 534 U.S. 61, 122 S.Ct. 515, 151
L.Ed.2d 456 (2001), and Minnect v. Pollard, 565 U.S.
118, 132 S. Ct. 617, 181 L.Ed.2d 606 (2012), the
Defendants contend that the Supreme Court “rejected
expanding Bivens liability to ‘private entities acting
under color of law.” ” Id. at 13 (quoting Malesko, 534
U.S. at 63, 122 S.Ct. 515).
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Applying the various Supreme Court tests for
determining whether a private party acted under the
color of law, the DISH/NagraStar Defendants say they
“have no direct links to the government, as they do not
carry out any traditional or exclusive public function,
are not in any symbiotic relationship with the
government and are not federal officials, federal
employees, individuals who have received any
delegation of federal authority or contractors employed
or under contract with the federal government.” Id. at
17. They argue that their “connection with the searches
and seizures ... [is] too attenuated to constitute ‘federal
or state action’ for [Fourth] Amendment purposes” and
that “at best” they were “ ‘in the company of or
accompanied the FBI defendants during their warrant
execution in this case.” Id. at 18.

Turning to prong two of the Bivens extension
test, the DISH/NagraStar Defendants argue that
multiple special factors counsel against expanding
Bivens to this case. Id. at 20. First, they submit that the
“Plaintiffs had three alternative remedies available: the
Federal Tort Claims Act, Puerto Rico Law and Fed. R.
Crim. P. 41(g).” Id. at 21. Second, the Defendants
contend that expanding Bivens would “pos[e] the risk
of burdening and encroaching on the ... executive
branch's investigative and prosecutorial functions” and
may “chill federal executive employees in the execution
of their duties, thus undermining the separation of
powers between the governmental branches.” Id. at 23
(citing Ziglar v. Abbast, U.S. , 137 S. Ct. 1843,
1857, 198 L.Ed.2d 290 (2017)).

The DISH/NagraStar Defendants further argue that
the Plaintiffs' Bivens conspiracy claim is inadequate
because it “allege[s] no more than a dissatisfaction with
how law enforcement officers discharged their duties—
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not facts demonstrating a colorable claim that an actual
agreement existed amongst the defendants to deprive
Plaintiffs of their constitutional rights.” Id. at 24. They
submit that the “Plaintiffs' mere assertions that ‘upon
information and belief the defendants conspired,
colluded or acted in concert with one another to commit
tortious acts against them, without more, will not
suffice to state a Bivens conspiracy claim.” Id. at 25.

In the final section of their brief, the
DISH/NagraStar Defendants contend that even
assuming Bivens can be expanded, the Plaintiffs'
allegations under each Count fail to state a claim on
which relief can be granted. Id. at 25-31.

As to Count One, the Defendants argue that
there was no violation of a valid warrant or illegal
search in violation of the Fourth Amendment because
the FBI Defendants secured a warrant, a neutral
magistrate judge “made an independent determination
that sufficient probable cause existed” and that any
doubt should be “resolve[d] ... in favor of a magistrate
judge's probable cause finding.” Id. at 26. The
Defendants further say that the “Plaintiffs have not
only failed to attribute any purported falsehoods to
the[m] ... but have also failed to assert [ Jthe omission of
any such falsehoods ... [that] would otherwise vitiate
the probable cause finding in this case.” Id. at 27. The
DISH/NagraStar Defendants contend that their
accompaniment of “the FBI defendants during the
course of the search and seizure does not render the
search invalid and/or unreasonable, as the FBI
defendants are given latitude in conducting computer
searches and no particularized search protocol or
strategy is required.” Id. at 27 (citing 18 U.S.C. § 3105).

As to Count Two, the DISH/NagraStar
Defendants argue that they did not conduct a
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warrantless search of the ADM office because
photographs of the space “denote that Artist Designs'
office space is located within and/or adjoining to
Naicom's space, displays a ‘Naicom HQ stamp, and
does not reflect that of a distinct office or business
space.” Id. at 28. Citing United States v. Ferreras, 192
F.3d 5, 10-11 (1st Cir. 1999), the Defendants say that “a
search warrant will not be deemed invalid, or ...
unreasonable, due to the failure to specify a subunit or
numerical address to be searched, where, as in this
case, the multi-unit character of the premises was not
externally apparent.” Id. at 29. They emphasize that
here, “searching agents or individuals reasonably could
conclude that Artist Designs' office, was appurtenant to
Suite 208, and as such, a search of the area fell within
the purview of the warrant.” Id.

Finally, as to Count Three, the DISH/NagraStar
Defendants argue that, even assuming that they were
“federal agents,” their August 29, 2019, search at
Naicom's Data Center was not a search without a
warrant because the Defendants had previously
suspended their initial search on August 27 at the
Plaintiffs' request, which “triggered the need for the
subsequent search.” Id. at 30. Thus, the search “was not
a second, warrantless search ... but rather a wvalid
continuation of the original search.” Id. at 31.

1. The Plaintiffs' Opposition

The Plaintiffs oppose the DISH/NagraStar
Defendants' motion to dismiss by first insisting that
they have validly stated a claim upon which relief can
be granted because the “Fourth Amendment protects
business[es] and corporations from unreasonable
searches and seizures.” Pls.' Opp'n to DISH/NagraStar
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Defs.' Mot. at 13 (citing G.M. Leasing Corp. v. United
States, 429 U.S. 338, 353, 97 S.Ct. 619, 50 L.Ed.2d 530
1977)).

As to the Defendants' first argument, the “Plaintiffs
submit that they are not implying a cause of action
expanding Bivens to a claim that arises under a ‘new
context’ or involve[es] a ‘new category of defendants.” ”
Id. at 16. They argue their “claim does not arise under a
‘new context’ ” but instead “falls squarely under the
provinces of Biwens and Franks where the Supreme
Court clearly established that a violation of a person's
Fourth Amendment rights by federal officers, acting
under color of federal law gives rise to a federal cause
of action for damages for unconstitutional conduct
where the issuance of the search warrant was based on
false statements to establish probable cause.” Id. at 16-
17.

Second, the Plaintiffs say that “[c]ontrary to
[t]The DISH/NagraStar  defendants' arguments
Plaintiffs' right to sue federal officers and actors
derives from the constitution itself.” Id. at 20. The
Plaintiffs submit that “[a]s of today, Congress has not
either legislated any law disproving [that] monetary
damages [can] be awarded under Bivens, nor has
divested the federal Courts of their federal-question
adjudicatory authority to do so.” Id. at 21.

Third, the Plaintiffs assert that “the
Dish/NagraStar and FBI Special Agent[ ] defendants
were operating exactly under the same investigatory
legal mandate as in Bivens.” Id. at 22. The Plaintiffs say
that “[iln the present case, as in Bivens ... the FBI
federal defendant agents and AUSA Cannon were
seeking evidence for criminal prosecution for possible
violations of United States conspiracy,” copyright, and
money laundering laws. Id. They argue that the federal
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defendants  “unlawfully  conspire[d] with the
Dish/NagraStar defendants to make false allegations to
the Magistrate Judge filing an affidavit containing false
and perjured statements” which is “exactly what the
Fourth Amendment, Bivens, and Franks prohibit.” Id.
at 22-23. Citing Franks v. Delaware, 438 U.S. 154, 164,
98 S.Ct. 2674, 57 L.Ed.2d 667 (1978), and Aponte Matos
v. Toledo Ddwvila, 135 F.3d 182, 187 (1st Cir. 1998), the
Plaintiffs say that “the use of false statements to obtain
a search warrant violates the Fourth Amendment
warrant requirement.” Id. at 25.

Next, the Plaintiffs say that their claims would
not require significantly different proof because it
“would not require discovery or an investigation into
evidence before numerous decision makers” because
“[t]he factual allegations and legal controversy which
gave birth to this Bivens cause of action are all derived
from the same source, the unlawful sworn declaration
filed with the Court, and the two warrantless searches.”
Id. at 26. The Plaintiffs also assert that based on the
documents already on the docket, in the absence of the
alleged false statements, “the magistrate judge would
never have issued the search warrant.” Id.

Finally, the Plaintiffs argue that the
DISH/NagraStar Defendants do not constitute a “new
category” of defendant under Bivens. Id. They say that
“[tlhere is little question that a private actor that
conspires with a Governmental official to violate the
Constitution is subject to liability,” id. at 28 (citing
Lugar v. Edmonson Oil Co., Inc., 457 U.S. 922, 102
S.Ct. 2744, 73 L.Ed.2d 482 (1982); Dennis v. Sparks, 449
U.S. 24, 101 S.Ct. 183, 66 L.Ed.2d 185 (1980); Adickes v.
S.H. Kress & Co., 398 U.S. 144, 90 S.Ct. 1598, 26
L.Ed.2d 142 (1970)), and that the DISH/NagraStar
Defendants “squarely meet all three [tests to be
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characterized as federal actors]; (1) Nexus Test; (2) the
Symbiotic Relationship Test; and the (3) Public
Function Test.” Id. at 29-30, 101 S.Ct. 183.

The Plaintiffs submit that even if their “claims
[are] viewed as an expansion of Bivens liability, their
claims should stand because state law remedies do not
provide adequate deterrence.” Id. at 42, 101 S.Ct. 183.
The Plaintiffs cite Carlson v. Green, 446 U.S. 14, 100
S.Ct. 1468, 64 L.Ed.2d 15 (1980), for the proposition
that “it was Bivens and not the Federal Tort Claims
Act ... [that] Congress had in mind [as the appropriate
remedy] and [that Congress] did not intend to limit a
Bivens Action to an FTCA.” Id. at 43, 100 S.Ct. 1468.
The Plaintiffs say that the Carlson Court applied
several factors—the deterrent effect of a Bivens versus
FTCA suit, the availability of punitive damages and a
jury trial under Bivens, and whether the state where
the alleged misconduct took place permits a cause of
action under state law. Id. at 43-44, 100 S.Ct. 1468.
Applying these factors, the Plaintiffs argue that “state
tort law claims do not effectively address the conduct”
and invocation of “a Federal Tort Claim Act instead”
would be “futile” because “the Supreme Court of the
United States had already ruled that the correct course
of action is a Bivens Action[ ].” Id. at 45, 100 S.Ct. 1468
(citing Carlson, 446 U.S. at 100). The Plaintiffs also say
that the DISH/NagraStar Defendants' argument that
Rule 41(g) provides an adequate remedy is incorrect
because money damages are not available under Rule
41(g). Id. at 46-47, 100 S.Ct. 1468.

The Plaintiffs reject the DISH/NagraStar
Defendants' argument that they did not properly plead
a Bivens conspiracy claim. Id. at 47, 100 S.Ct. 1468. The
Plaintiffs say that there is ample evidence on the record
that the Defendants “formed an agreement to deceive
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the federal magistrate” and that their “ultra vires
motive in intruding into Naicom's Data Center and
Offices was to appropriate themselves of Naicom's
intellectual property” even though “[tlhey knew
Plaintiffs were not engaged in tv piracy.” Id. at 48, 100
S.Ct. 1468.

Turning to the viability of each count, the
Plaintiffs say that their allegations in Count One do
state a claim on which relief can be granted because the
evidence shows that the DISH/NagraStar Defendants
were “performing the search to assist law enforcement
efforts ... to further their own ends, by using the FBI as
an instrument to learn Naicom's methods of operation.”
Id. at 50, 100 S.Ct. 1468. They also say that the record is
clear “that any legitimate investigative purpose
dissipated the moment they informed the FBI that
Naicom was not using their equipment.” Id. at 51, 100
S.Ct. 1468.

Next, the Plaintiffs say that Count Two similarly
states a valid claim because the DISH/NagraStar
Defendants “knew they did not have a search warrant
to enter Artist Designs & Management Corporation
premises,” were warned that it was a different
business, and still entered the premises and executed a
warrantless search and seizure. Id.

Finally, the Plaintiffs say that despite the
Defendants' argument that they re-entered the Naicom
Data Center on August 29, 2019, pursuant to the
original warrant, Agent Pearson was aware that
Naicom had all of its licensing contracts, which Mr.
Quinones and Mr. Vega further confirmed during their
FBI interview. Id. at 52, 100 S.Ct. 1468. Thus, in
support of Count Three, the Plaintiffs contend that the
search warrant was fully executed and once executed
the Defendants “did not have any authority ... to re-



493

enter Naicom's[ ] Data Center premises, unless they
applied for a second warrant.” Id. at 53, 100 S.Ct. 1468.

2. The DISH/NagraStar Defendants' Reply

In reply, the DISH/Nagra Star Defendants
reiterate that the current action is significantly
different than Bivens and that “[d]espite Plaintiffs'
arguments to the contrary, functional equivalence is not
the standard [for determining whether a case requires a
Bivens expansion], as even ‘significant parallels’ are not
enough to warrant a finding of no new context.”
DISH/NagraStar Defs.' Reply at 5 (quoting Abbasi, 137
S. Ct. at 1864). The Defendants further state that
“[c]ourts do not define a Bivens cause of action at the
level of ‘the Fourth Amendment’ or even at the level of
‘the unreasonable-searches-and-seizures clause’ ” and
that, as a result, the Court should reject an
“amendment-by-amendment ratification” approach to
Bivens. Id. (first quoting Canti v. Moody, 933 F.3d 414,
423 (5th Cir. 2019), then De La Paz v. Coy, 786 F.3d 367,
372 (5th Cir. 2015)).

Second the Defendants reassert that they are
“private actors not covered by the scope of Plaintiffs'
Bivens claims.” Id. at 6. Defendants say that the
Plaintiffs' reliance on Hewnrich ex rel. Heinrich wv.
Sweet, 62 F. Supp. 2d 282, 312 (D. Mass. 1999), is
misplaced because the case was decided before Minnect
“which unequivocally rejected the identical argument
to expand Bivens to non-governmental actors.” Id. at 7.
Quoting Stoutt v. Banco Popular de Puerto Rico, 320
F.3d 26, 33 (1st Cir. 2003), the Defendants say that
“[tIhe First Circuit has consistently interpreted the
Supreme Court's holding in Malesko as ‘limit[ing]
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Bivens actions by refusing to extend them to private
entities acting under color of federal law.’ ” Id.

Third, the Defendants say that the Plaintiffs'
reliance on Carlson does not negate that the FTCA is
available to them as an alternative remedy because
“the Supreme Court has [since] determined the
availability of a remedy under the FTCA to be a
significant factor militating against creating a Bivens-
type remedy.” Id. at 8 (citing Abbasi, 137 S. Ct. at
1863). Thus, “the mere fact that the FTCA might not
provide Plaintiffs with all the relief they seek does not
justify finding an expansion of Bivens warranted in this
case, but rather counsels against it.” Id. The
Defendants further cite Omran v. United States, No.
1:14-CV-13881, 2016 WL 4158556, at *10-11 (D. Mass.
June 22, 2016) for the proposition that “[a]lthough Rule
41(g) does not provide damages as a remedy, [a]
remedial scheme need not provide [complete] relief to
the plaintiff to qualify as a special factor.” Id. at 9
(internal quotation marks omitted). The Defendants
therefore contend that “the absence of money damages
... does not negate [Rule 41(g)’s] status as an adequate,
alternative remedy” to a Bivens claim. Id. In closing,
the DISH/NagraStar Defendants reiterate that even if
the Court finds it appropriate to expand Bivens here,
all three counts should be dismissed for failure to state
a claim. Id. at 9-10.

B. The Government Defendants' Motion to Dismiss

Like the DISH/NagraStar Defendants, the
Government Defendants apply the two-part Bivens
expansion test and argue that the Plaintiffs have not
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stated a cognizable Bivens claim. Gov't Defs.' Mot. at 7-
9. The Government Defendants put forth the same
arguments as the DISH/NagraStar Defendants, and
the Court does not separately reiterate them here. See
id. at 9-22.

In addition to arguing that Bivens is unavailable
to the Plaintiffs, the Defendants further contend that
even if the Court chooses to expand Bivens, AUSA
Cannon is entitled to absolute immunity, or at the very
least, qualified immunity. Id. at 23, 100 S.Ct. 1468. As to
absolute immunity, the Defendants argue that AUSA
Cannon's actions, including evaluating evidence
provided to him by the FBI and meeting with co-
defendants for that purpose, were “part of his
preparation to initiate the criminal process.” Id. at 26-
27. They argue that AUSA Cannon's “conduct ... was
functionally prosecutorial and associated with his role
in the judicial phase of a criminal investigation;
specifically, assisting in the preparation and filing of the
warrant affidavit.” Id. at 29. As to the warrant itself,
the Defendants say that AUSA Cannon “did not swear
to the facts of the search warrant in a way that made
[him] more akin to a witness than a prosecutor in this
function. Rather, this legal review ... is more akin to
pre-trial evidence gathering intimately associated with
the judicial process that is protected by absolute
immunity.” Id. (alteration in Gov't Defs.' Mot.) (quoting
Haworth v. Walla Walla Cnty., No. 4:19-CV-5254-TOR,
2021 WL 2333099, at *—— 2021 U.S. Dist. LEXIS
89172, at *33 (K.D. Wash. May 10, 2021)).

Even if AUSA Cannon is not entitled to absolute
immunity, the Government Defendants submit that he
is, at minimum, entitled to qualified immunity. Id.
Applying the first prong of the qualified immunity test,
the Defendants say that “[r]eviewing an affidavit in
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support of a search warrant, notarizing the affidavit
and authorizing a police officer to present that
application to a judge does not state a claim under the
Fourth Amendment.” Id. at 31 (quoting Lew:s v. Hoppe,
No. 16-c¢v-378-pp, 2020 U.S. Dist. LEXIS 194100, at *11,
2020 WL 6149705 (E.D. Wis. Oct. 20, 2020)).
Additionally, the Defendants note that the warrant
application was approved by a magistrate judge,
suggesting that law enforcement acted in “objective
good faith.” Id. (quoting Messerschmidt v. Millender,
565 U.S. 535, 546, 132 S.Ct. 1235, 182 L.Ed.2d 47 (2012)).
Finally, the Defendants contend that it is “not
unconstitutional for a federal prosecutor to fail to
adequately investigate prior to filing charges, and
several courts have found prosecutors are entitled to
qualified immunity for such claims.” Id. at 31-32. The
Defendants conclude by asserting that all claims
against AUSA Cannon should be dismissed because
they represent “mere conjecture and bare speculation.”
Id. at 32 (quoting Noble v. Brady, No. 1:19-cv-31, 2020
U.S. Dist. LEXIS 115521 at *16, 2020 WL 3574667
(W.D. Pa. July 1, 2020)).

The Government Defendants go on to contend
that the FBI defendants should similarly be entitled to
qualified immunity. However, even if they are not,
“[t]he allegations against [them] lack the requisite
specificity.” Id. at 33. In particular the Defendants say
that the Complaint “is deficient because it fails to
specify each FBI defendant's constitutional violation”
and “[iJnstead, Plaintiffs allege a collective legal wrong”
without “plead[ing] that each defendant, through the
official's own individual actions, has violated the
Constitution.” Id. at 33. Additionally, they say that
vicarious liability is inapplicable under Bivens so
“government officials may not be held liable for



53a

unconstitutional conduct of their subordinates under a
theory of respondeat superior.” Id. at 33-34.

As to Count One, the Defendants argue that the
FBI agents are entitled to qualified immunity because
the agents acted pursuant to their “discretionary
functions” in creating and submitting the warrant
affidavit. Id. at 35. The Defendants submit that the
Plaintiffs did not establish the three required Franks
elements to prove reckless falsification of the warrant
affidavit, as (1) “they do not state facts to support a
finding of a falsehood in the affidavit,” and instead
“baldly and repeatedly state, without more, that the
warrant contained ‘false and perjured’ statements,”
which the court need not accept; (2) the Plaintiffs did
not establish or allege “that the supposed ‘false’
information invalidates the magistrate's finding of
probable cause, and thus the legality of the search,” id.
at 36-37, and that absent this, the “magistrate's finding
of probable cause is entitled to ‘great deference.’” Id. at
37 (quoting Moreta-Ramairez v. Lemert, 233 F. Supp. 2d
286, 291 (D.P.R. 2002)). Lastly, the Complaint “is
devoid of any facts suggesting when or how the federal
defendants knew or should have known that the
information provided by Plaintiffs' competitors was
false or inaccurate, ‘particularly where the information
involved complex technology and was potentially
subject to dispute.” ” Id. at 38 (quoting Xiaoxing Xi v.
Haugen, No. 17-2132, 2021 U.S. Dist. LEXIS 63863 at
*26, 2021 WL 1224164 (E.D. Pa. March 31, 2021)).

Regarding Count Two, the Government
Defendants offer similar arguments to those made by
the DISH/NagraStar Defendants and contend that the
“Artist Designs [office] was within a space shared with
Naicom.” Id. at 38-39. Moreover, the Government
Defendants say that “an owner or operator of a
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business has an expectation of privacy in commercial
property that ‘s different from, and indeed less than, a
similar expectation in an individual's home.” ” Id. at 40
(citing Every v. Town of Laittleton, 380 F. Supp. 3d 173,
179 (D.N.H. 2019)).

Similarly, on Count Three the Government
Defendants echo the DISH/NagraStar Defendants in
arguing that they were entitled to search the Naicom
Data Center on August 29, 2019, because the warrant
had not yet expired and their return search was a
reasonable continuation of the August 27 search in light
of the fact that the agents agreed to pause the initial
search upon Mr. Quinones' and Mr. Vega's request. Id.
at 40-42.

1. The Plaintiffs' Opposition

The Plaintiffs repeat arguments made in
opposition to the DISH/NagraStar Defendants' motion
to dismiss. The Court does not repeat them here. See
Pls.' Opp'n to Gov't Defs.' Mot. at 22-37.

As to immunity, the Plaintiffs submit that
AUSA Cannon is not entitled to absolute immunity
because he “participated in this case as an investigator”
and “advis[ed] and coach[ed] [the FBI agents] on how
to proceed in the investigation.” Id. at 43. The Plaintiffs
emphasize that “[w]hen a prosecutor performs the
investigative functions normally performed by a
detective or police officer, it is ‘neither appropriate nor
justifiable that, for the same act, immunity should
protect the one and not the other.” ” Id. at 44 (emphasis
omitted) (quoting Hampton v. Chicago, 484 F.2d 602,
608 (7th Cir. 1973)).

Second, the Plaintiffs argue that AUSA Cannon
is similarly not entitled to qualified immunity and that
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the Government Defendants' framed their argument
and cited cases without important context. Id. at 46.
The Plaintiffs say that “what [they] are imputing to
defendant AUSA Cannon is that after reviewing the
information and analyzing the evidence collected from
[the] ... criminal investigation, he knew that he did not
have probable cause to seek a search warrant, and still
opted to conspire with the rest of the defendants.” Id.
That such behavior is unlawful, the Plaintiffs contend,
is “clearly established for civil liability purposes” and
“prohibited and punishable under criminal law.” Id. at
46-47 & 47 n.4 (citing 18 U.S.C. §§ 2234-2236).

As to qualified immunity for the FBI agents and
supervisors, the Plaintiffs argue that “[t]he allegations
against the FBI defendants support the requisite
specificity” based on details disclosed in the FBI search
report that Agent Lange provided to Mr. Vega. Id. at
48. However, the Plaintiffs say that “[t]Jo be more
specific, [they] will have to wait for discovery.” Id. at
49.

Second, the Plaintiffs argue that “[plursuant to
Franks, the affidavit and the warrant [are] void and the
defendants executed an illegal search and seizure ... and
are liable pursuant to Bivens” because the “federal
defendants knowingly, intentionally with reckless
disregard for the truth included in the warrant
affidavit” false and perjured statements and “that the
affidavit's remaining content [when excluding all
perjured statements] was insufficient to establish
probable cause.” Id. at 56. The Plaintiffs thus assert
that “the federal defendants do not enjoy qualified
immunity” on Count One. Id. at 57.

Third, the Plaintiffs state that the Defendants'
reliance on photographs of the ADM offices to argue
that Suites 207 and 208 were shared spaces, is “totally
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false and [is] being used with the intent to deceive the
Court.” Id. at 57-58. They allege that the “federal
defendants are hiding from the Court [ ] the fact that
Artist Designs & Management Corporation ... was
established as an independent corporation” in June
2014, before Naicom's founding, and that the ADM
corporation has an independent lease for Suite 207. Id.
at 58.

Fourth, the Plaintiffs say that the Court must
determine “whether probable cause dissipated” in
analyzing whether the August 29 search was
unconstitutional. Id. at 64, 122 S.Ct. 515. The Plaintiffs
argue that after executing the first search the
Government Defendants learned more about the
Plaintiffs' licensing and distribution contracts, yet
despite this knowledge of the Plaintiffs' legitimacy,
AUSA Cannon ordered a second search be performed.
Id. at 64-65, 122 S.Ct. 515. As a result, the “warrant
expired once it was fully executed at Naicom's Offices
and Data Center.” Id. at 67, 122 S.Ct. 515.

2. The Government Defendants' Reply

In reply, the Government Defendants say that
“being afforded Fourth Amendment protections does
not automatically entitle a plaintiff to redress under
Bivens.” Id. at 3. They say that “Bivens does not create
any substantive rights” and the “[flederal courts lack
the authority to engage in the distinctly legislative task
of creating causes of action for damages to enforce
federal positive law.” Id. at 4 (first quoting Martinez v.
United States, No. 1:10-2156, 2012 U.S. Dist. LEXIS
129809 at *19, 2012 WL 4018010 (M.D. Pa. Aug. 7, 2012),
then Hernandez v. Mesa, 104 S. Ct. 735, 752 (2020)
(Thomas, J., concurring)).
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As to the strength of the caselaw cited by the
Plaintiffs, the Government Defendants say that the
Plaintiffs do not adequately support their arguments,
and where they do, the cases are factually or legally
distinguishable. Id. at 8. In support, the Defendants
include a table pointing out the discrepancies in, or
inapposite nature of, the Plaintiffs' citations. Id. at 8-10.
The Defendants further say that the Plaintiffs' reliance
on Carlson is outdated because, post-Abbasi, courts
have held that “Carlson|[’s] holding concerning FTCA
no longer has ‘vitality’ in light of [Abbasi].” Id. at 11
(quoting Twurkmen wv. Ashcroft, 02-cv-02307 (DLI)
(SMG), 2021 U.S. Dist. LEXTS 171343, at *22, 2021 WL
4099495 (E.D.N.Y. Sept. 9, 2021)).

As to immunity, the Defendants maintain that
“[lliability under .. Bivens requires personal
involvement.” Id. at 13 (quoting Boudette v. Buffington,
No. 20-1329, 2021 U.S. App. LEXIS 24512 at *8, 2021
WL 3626752 (10th Cir. Aug. 17, 2021)). Thus, because
“AUSA Cannon did not participate in any of the
challenged searches .. ‘even if those warrant
applications contained falsehoods, responsibility would
lie with the affiants,” which is not AUSA Cannon.” Id.
at 13-14 (quoting Boudette, 2021 U.S. App. LEXIS
24512, at *8, 2021 WL 3626752). As to the FBI
Defendants' qualified immunity, they say that the
“Plaintiffs [did] not deny that Artists Designs and
Naicom shared office space” and argue that Artist
Designs' certificate of incorporation and lease contract
were not visible at the time of the search. Id. at 14, 100
S.Ct. 1468.

The Defendants also say that the “Plaintiffs'
argument that probable cause ‘dissipated’ immediately
after the first search [on August 27] upon examining
the fruit of their seizure is unavailing.” Id. at 15, 100
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S.Ct. 1468. They say that “[i]t is simply implausible for
the Federal Defendants to have reviewed the electronic
evidence seized from Plaintiffs within two days,
especially when this evidence entailed matters of
complex and evolving technology.” Id. at 16, 100 S.Ct.
1468. The Federal Defendants cite Celestin v. City of
New York, 581 F. Supp. 2d 420, 432 (E.D.N.Y 2008) for
the proposition that “once probable cause was
established to obtain the search warrants in question,
the officers were not required to look through the
evidence seized to investigate the suspect's innocence.”
Id. Thus, “[i]f the FBI Defendants reasonably thought
they had not concluded the search, the brief passage of
time did not dissipate the continued existence of
probable cause to search the premises.” Id.

Finally, the Government Defendants say that
they “acted within the scope of their employment”
pursuant to the “Westfall Act,” which “afford[s]
absolute immunity from suit where they were acting
within the scope of employment, but allow[s] the suit to
proceed against the federal government.” Id. at 16-17,
100 S.Ct. 1468. In accordance with the Act, the
Defendants attach a “Certification of Scope of
Employment” signed by the United States Attorney for
the District of Puerto Rico. Id., Attach. 1, Certification
of Scope of Employment, at 1.

3. The Plaintiffs' Sur-Reply

In their sur-reply the Plaintiffs reiterate their
arguments as to the applicability of the Fourth
Amendment to businesses and maintain that federal
question jurisdiction enables the Court to imply a cause
of action in this case. See Pls.' Sur-Reply at 2-8. The
Plaintiffs say that “a simple reading of [28 U.S.C. §
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1331] clearly establishes that when a party has a cause
of action arising under the constitution for the
deprivation of constitutional rights, and the
controversy involves the sum or value of $3,000, the
aggrieved party can file a civil suit in federal Court for
the resolution of the constitutional dispute.” Id. at 8.
They argue that Congress “has not found the need to
legislate any other law implementing monetary awards
approved in Bivens since the reach of Section 1331
already affords compensatory or punitive damages.” Id.

The Plaintiffs further argue that, contrary to the
Defendants' assertion, their case law is “current, on
point, and approved by multiple Federal Courts, even
post Abbasi.” Id. at 12. They insist that “Carlson
remains good and controlling law” because “if the
[Supreme] Court intended to overrule Carlson ... it
would simply do so.” Id. at 16, 100 S.Ct. 1468 (quoting
Doe v. United States, 381 F. Supp. 3d 573, 615
(M.D.N.C. 2019)).

As to the FTCA, the Plaintiffs contend that
“[glovernment employees sued in their individual
capacities for acts committed within the scope of their
official duties are not proper defendants to any claim
brought under the FTCA” which “ends the matter.” Id.
at 19, 100 S.Ct. 1468.

As to the Defendants' closing argument that
they are protected by the Westfall Act, the Plaintiffs
contend that “the Federal Defendants did not include
this defense in their motion to dismiss, therefore, it is
waived” and that even if they had, “[t]he Federal
Defendants did not act within the scope of their
employment.” Id. at 27. Because they did not act within
the scope of employment, the Defendants “clearly do
not qualify for ... protection and this Court should reject
the [Westfall] certification outright.” Id. at 30.
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IV. LEGAL STANDARD

Rule 12(b)(6) requires dismissal of a complaint
that “fail[s] to state a claim upon which relief can be
granted.” FED. R. CIV. P. 12(b)(6). To state a claim, a
complaint must contain, among other things, “a short
and plain statement of the claim showing that the
pleader is entitled to relief.” FED. R. CIV. P. 8(a)2). In
other words, a complaint must contain “sufficient
factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.” ” Ashcroft v. Iqbal,
556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). A claim is
facially plausible when “the plaintiff pleads factual
content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct
alleged.” Id. (citing Twombly, 550 U.S. at 556, 127 S.Ct.
1955). Plausible means “ ‘something more than merely
possible’ or ‘merely consistent with a defendant's
liability.” ” Germanowski v. Harris, 854 ¥.3d 68, 71-72
(Ist Cir. 2017) (internal citation omitted) (quoting
Schatz v. Republican State Leadership Comm., 669
F.3d 50, 55 (1st Cir. 2012); Ocasio-Herndndez v.
Fortuno-Burset, 640 F.3d 1, 11 (1st Cir. 2011)). This is a
“ ‘context-specific’ job that compels [judges] ‘to draw
on’ [their] ‘udicial experience and common sense. ”
Schatz, 669 F.3d at 55 (quoting Iqbal, 556 U.S. at 679,
129 S.Ct. 1937).

This is a “two-step analysis.” Cardigan
Mountain Sch. v. N.H. Ins. Co., 787 F.3d 82, 84 (1st Cir.
2015). “First, the court must distinguish ‘the
complaint's factual allegations (which must be accepted
as true) from its conclusory legal allegations (which
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need not be credited).” ” Garcia-Cataldn v. United
States, 734 F.3d 100, 103 (1st Cir. 2013) (quoting
Morales-Cruz v. Uniw. of P.R., 676 F.3d 220, 224 (1st
Cir. 2012)); see also Schatz, 669 F.3d at 55 (stating that
a court may “isolate and ignore statements in the
complaint that simply offer legal labels and conclusions
or merely rehash cause-of-action elements”). “Second,
the court must determine whether the factual
allegations are sufficient to support ‘the reasonable
inference that the defendant is liable for the misconduct
alleged.” 7 Garcia-Cataldn, 734 F.3d at 103 (quoting
Haley v. City of Bos., 657 F.3d 39, 46 (1st Cir. 2011)).

V. DISCUSSION

“In Bivens, the [United States Supreme] Court
held that a Fourth Amendment violation by federal
agents, acting under color of governmental authority,
gave rise to a cause of action for money damages
against those agents in their individual capacities.”
Gonzdlez v. Vélez, 864 F.3d 45, 52 (1st Cir. 2017) (citing
Bwens v. Stx Unknown Named Agents of Fed. Bureau
of Narcotics, 403 U.S. 388, 389, 91 S.Ct. 1999, 29
L.Ed.2d 619 (1971)). The Supreme Court has implied a
right of action against federal officials in three
circumstances. The first was in Bivens, where the
Supreme Court permitted a private right of action for a
Fourth Amendment violation after law enforcement
officers handcuffed a man in his own home in front of
his family without a warrant. Gonzdlez, 864 F.3d at 52
(citing Bivens, 403 U.S. at 389, 91 S.Ct. 1999). The
second was in Davis v. Passman, 442 U.S. 228, 243-44,
99 S.Ct. 2264, 60 L.Ed.2d 846 (1979), where a
congressional staffer asserted Fifth Amendment
violations due to sex discrimination against a member
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of Congress. The third was in Carlson v. Green, 446
U.S. 14, 100 S.Ct. 1468, 64 L.Ed.2d 15 (1980), involving
an Kighth Amendment claim against federal
corrections officers who failed to treat a prisoner's
asthma while he was incarcerated.

A. Whether Bivens Should Be Expanded

The Supreme Court has “specified that when a
Bivens-type claim is lodged, the appropriate analysis
must begin by determining whether the plaintiff is
seeking to extend the Bivens doctrine to a new context
[beyond that of Bivens, Davis, or Carlson],” Gonzdlez,
864 F.3d at 52 (citing Ziglar v. Abbast, U.S. —,
137 S. Ct. 1843, 1864, 198 L.Ed.2d 290 (2017)), or to a
“new category of defendants.” Hernandez v. Mesa, —
U.S. —, 140 S. Ct. 735, 743, 206 L.Ed.2d 29 (2020)
(quoting Correctional Servs. Corp. v. Malesko, 534 U.S.
61, 68, 122 S.Ct. 515, 151 L.Ed.2d 456 (2001)). If a court
determines the context is “new,” the court must then
“ask whether an alternative means of obtaining relief
exists and, if so, whether ‘special factors’ counsel
hesitation in extending the reach of the Bivens
doctrine.” Gonzdlez, 864 F.3d at 52-53 (quoting Abbast,
137 S. Ct. at 1865). “While the boundaries of Bivens-
type liability are hazy, the Supreme Court ... [has] made
plain its reluctance to extend the Bivens doctrine”
beyond the settings identified in Bivens, Dawvis, and
Carlson.® Id. at 52; see also Abbasi, 137 S. Ct. at 1848.
In fact, the Supreme Court has “gone so far as to
observe that ‘if the Court's three Bivens cases [had]
been ... decided today,’ it is doubtful that we would have
reached the same result.” Hernandez, 140 S. Ct. at 742-
43 (alteration in Hernandez) (quoting Abbasi 137 S. Ct.
at 1856). The Supreme Court has also expressly stated
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that “for almost 40 years [it has] consistently rebuffed
requests to add to the claims allowed under Bivens.” Id.
at 743.

1. Whether the Case Involves a New Context or
New Category of Defendants

The Court must first consider whether the
Plaintiffs' claims are brought in a new context or
against a new group of defendants.

a. New Context

Under the first prong of the Bivens extension
analysis, “a context is considered new ‘[i]f the case is
different in a meaningful way from previous Bivens
cases decided by [the Supreme] Court.” ” Gonzdlez, 864
F.3d at 52 (alterations in Gonzdlez) (quoting Abbast,
137 S. Ct. at 1859). A “meaningful difference” may be
“small, at least in practical terms,” Abbasi, 137 S. Ct. at
1865, and may arise even when the claim at issue is
“based on the same constitutional provision as a claim
in a case in which a damages remedy was previously
recognized.” Hernandez, 140 S. Ct. at 743. The Supreme
Court has explained:

A case might differ in a meaningful way because
of [1] the rank of the officers involved; [2] the
constitutional right at issue; [3] the generality or
specificity of the official action; [4] the extent of
judicial guidance as to how an officer should
respond to the problem or emergency to be
confronted; [5] the statutory or other legal
mandate under which the officer was operating;
[6] the risk of disruptive intrusion by the
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Judiciary into the functioning of other branches;
or [7] the presence of potential special factors
that previous Bivens cases did not consider.

Abbasi, 137 S. Ct. at 1860.

In light of the Supreme “Court's expressed
caution about extending the Bivens remedy ... the new-
context inquiry is easily satisfied.” Id. at 1865.
Generally, “[clourts considering whether to recognize
an implied cause of action under Bivens in ‘new
context[s]’ should proceed with caution because it is
generally the role of Congress, not the courts, to
provide for a damages remedy.” Hornof v. Waller, No.
2:19-cv-00198-JDL, 2020 U.S. Dist. LEXIS 198578, at
*54 (D. Me. Oct. 20, 2020) (alteration in Hornof) (citing
Abbasi, 137 S. Ct. at 1857 (“[T]he Court has urged
‘caution’ before ‘extending Bivens remedies into any
new context’ ” (quoting Malesko, 534 U.S. at 74, 122
S.Ct. 515))); see also Drewniak v. U.S. Customs &
Border Prot., No. 20-cv-852-LM, 554 F.Supp.3d 348,
2021 U.S. Dist. LEXIS 67937 at *12, 2021 WL 1318028
(D.N.H. Apr. 8, 2021) (“Indeed, Abbast expressed what
one Court of Appeals deemed ‘open hostility’ to
recognizing additional Bivens actions” (quoting Tun-
Cos v. Perrotte, 922 F.3d 514, 521 (4th Cir. 2019))).

i. Analysis

The Court must first consider whether Plaintiffs'
Fourth Amendment claims present a ‘“new context”
under Supreme Court precedent.” Bivens itself is the
most analogous of the three seminal Bivens cases, as it
involved a Fourth Amendment claim against federal
agents. See Gonzdlez, 864 F.3d at 52 (citing Bivens, 403
U.S. at 389, 91 S.Ct. 1999). In Bivens, the plaintiff
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alleged that Federal Bureau of Narcotics agents
“entered his apartment and arrested him for alleged
narcotics violations.” Bivens, 403 U.S. at 389, 91 S.Ct.
1999. During the arrest, officers handcuffed the plaintiff
in front of his wife and children and threatened to
arrest the entire family. Id. After thoroughly searching
the plaintiff's apartment the federal agents took the
plaintiff to the federal courthouse “where he was
interrogated, booked, and subjected to a visual strip
search.” Id. In his complaint the plaintiff “asserted that
the arrest and search were effected without a warrant,
... that unreasonable force was employed in making the
arrest,” that agents did not have probable cause, and
that the agents' unlawful conduct caused him “great
humiliation, embarrassment, and mental suffering.” Id.
With reference to the circumstances presented in
Bivens, the Court must determine whether the factual
circumstances of this case are the same or present a
“new context.” The Court concludes that the Plaintiffs'
claims arise in a new context.

To begin, the fact that the Plaintiffs' claims arise
under the Fourth Amendment, like the suit in Bivens,
does not preclude a “new context” finding. “Courts do
not define a Bivens cause of action at the level of ‘the
Fourth Amendment’ or even at the level of ‘the
unreasonable-searches-and-seizures clause.” ” Canti v.
Moody, 933 F.3d 414, 422-23 (5th Cir. 2019) (“No one
thinks Davis—which permitted a congressional
employee to sue for unlawful termination in violation of
the Due Process Clause—means the entirety of the
Fifth Amendment's Due Process Clause is fair game in
a Bivens action”); Farah v. Weyker, 926 F.3d 492, 499
(8th Cir. 2019) (“[T]reating all search-and-seizure cases
the same would contradict the Supreme Court's
direction that a context can be new even if it involves
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the same constitutional right as an existing case” (citing
Abbasi, 137 S. Ct. at 1859)); see also Abbasi, 137 S. Ct.
at 1859 (“Even though the right and the mechanism of
injury were the same in [Malesko] as they were in
Carlson, the Court held that the contexts were
different”); Annappareddy v. Pascale, 996 F.3d 120, 135
(4th Cir. 2021) (noting that, unlike Bivens, “this case ...
involves searches and a seizure conducted with a
warrant” (emphasis original)).

The Court finds particularly instructive the
Fourth Circuit case, Annappareddy v. Pascale,” which
involved highly analogous circumstances. In that case
the Maryland Medicaid Fraud Control Unit (MFCU)
investigated a pharmacy's billing practices for Medicaid
fraud. 996 F.3d at 127. After being cleared of all
charges, the owner of the pharmacy brought a Bivens
action. In his complaint, the owner alleged that an
MFCU investigator, who was working with one of the
plaintiff's employees, encouraged the employee to
fabricate evidence and “passed ... false information to
prosecutors ‘as if it were accurate and reliable.” ” Id.
The plaintiff also alleged that investigators with the
United States Department of Health and Human
Services rigged findings, ignored potentially
exculpatory information, and then “used this falsified
analysis as evidence to obtain [ ] a search warrant.” Id.
Among his accusations, the plaintiff claimed that the
FBI had “actual knowledge” of the “fabrications and
falsehoods” and “acted at least recklessly in making
them” and “without this flawed evidence ... the
[a]ffidavit would not have established probable cause,
and the magistrate judge would not have issued the
warrants.” Id.

The Annappareddy Court ultimately concluded
that the case presented a “new context” because the
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“alleged misdeeds” were different than those in Bivens,
the search involved a warrant, proving the case would
impose on the executive branch in a way that Bivens
did not, and the case involved the search of a corporate
entity rather than of an individual. Id. at 135-137. Given
the Fourth Circuit's sound reasoning and the
similarities between Annappareddy and this case, that
Court comes to a similar conclusion here.

First, the Court notes, and finds meaningfully
different, the Defendants' actions in this case compared
to those in Bivens. In Bivens the defendants handcuffed
the plaintiff in front of his family, threatened to arrest
his family, and booked and strip-searched the plaintiff.
The Defendants in this case did not do anything akin to
this conduct. Based on the Amended Supplemental
Complaint, the DISH/NagraStar Defendants conducted
a preliminary investigation and alerted the FBI that
Naicom may be pirating copyrighted materials. Then,
all the Defendants met regularly regarding the
investigation and allegedly conspired to falsify a search
warrant and affidavit, after which the FBI Defendants
and DISH/NagraStar Defendants executed the search
warrant and questioned Mr. Quinones and Mr. Vega.

Notably, the law enforcement actions in this case
and those in Bivens occurred at different points in the
life of a criminal case. In Bivens the plaintiff was
immediately arrested for his alleged criminal conduct;
in this case, the Defendants were seeking a search
warrant in the hopes of uncovering illegal conduct that
would give probable cause for an eventual arrest. As
noted by the Eight Circuit, these types of “information-
gathering and case-building activit[ies] are a different
part of police work than the apprehension, detention,
and physical searches at issue in Bivens.” Farah, 926
F.3d at 496, 499 (concluding that a complaint accusing
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the police of “exaggerating and inventing facts in
reports, hiding evidence that would have exonerated
[defendants], and pressuring and manipulating the
alleged victims into lying” presented materially
different circumstances from those in Bivens); see also
Annappareddy, 996 F.3d at 136 (“[Tlhe Court in Bivens
never contemplated the kind of extensive data
gathering, analysis, examination, and coordination at
issue in this case” (quotation marks and citations
omitted)); Greenlaw v. Klimek, No. 4:20-CV-311-SDJ,
2021 U.S. Dist. LEXIS 245789 at *13, 2021 WL 6112784
(E.D. Tex. Dec. 27, 2021) (concluding that “a case about
investigators and a prosecutor who allegedly falsified
evidence in connection with a lengthy criminal
investigation to facilitate a notorious investor's short
and distort scheme” involved materially different
conduct than that in Bivens).

A particularly important point of factual
distinction between this case and Bivens is the warrant.
Although both Bivens and this case involve Fourth
Amendment claims, Bivens centered on an
unreasonable search and seizure without a warrant; in
this case, the Plaintiffs do not dispute that the
Defendants had a warrant. Instead, the Plaintiffs argue
that the Defendants did not have probable cause to
obtain the warrant, alleging that the “warrant
application contained deliberately and/or reckless false
and perjured statements, ... which misled the
Magistrate Judge to believe probable cause existed.”
Suppl. Am. Compl. | 7.

The issuance of a warrant makes this case
meaningfully different from Bivens because “the
Fourth Amendment sharply distinguishes between
with-warrant and warrantless searches, treating the
introduction of a warrant as a signal moment in the
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proceedings.” Annappareddy, 966 F.3d at 135-36; see
also Greenlaw, 2021 U.S. Dist. LEXIS 245789, at *14,
2021 WL 6112784. In particular, the Supreme Court has
explained:
Because a search warrant provides the
detached scrutiny of a neutral magistrate,
which is a more reliable safeguard against
improper searches than the hurried judgment
of a law enforcement officer engaged in the
often competitive enterprise of ferreting out
crime, we have expressed a strong preference
for warrants and declared that in a doubtful or
marginal case a search under a warrant may be
sustainable where without one it would fall.

United States v. Leon, 468 U.S. 897, 913-14, 104
S.Ct. 3405, 82 L.Ed.2d 677 (1984) (internal quotation
marks and citations omitted)). Given the Supreme
Court's differentiation between searches with and
without warrants and the development of the “good
faith” exception for searches with warrants, see id., the
Court concludes that a search with a warrant—
regardless of whether it was properly acquired with
probable cause—is meaningfully different from the
warrantless search in Bivens.

The Court agrees with the Defendants that the
warrant at issue here ran against Naicom, the
corporation, and not against Mr. Quinones and Mr.
Vega as individuals, which further differentiates this
case from Bivens.As the Fourth Circuit has noted,
“[t]here appear to be no cases—in the Supreme Court
or any other court—approving a Bivens claim for acts
taken against a corporate entity” and this Court has
found none. Annappareddy, 996 F.3d at 136-37 (“[W]e
find it significant that the search warrants in this case
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ran against the corporate entity of Pharmacare, and not
the plaintiff himself”); see also Life Savers Concepts
Ass'n v. Wynar, 387 F. Supp. 3d 989, 998-99 (N.D. Cal.
2019) (“Thus, because Bivens, Davis, and Carlson do
not involve a corporate entity seeking to assert a
Bivens action on behalf of employees, the instant case
presents a new Bivens context”).

The Plaintiffs argue that they are entitled to a
Bivens remedy because businesses are protected by the
Fourth Amendment. In particular they cite G.M.
Leasing Corporation v. United States, 429 U.S. 338,
363, 97 S.Ct. 619, 50 L.Ed.2d 530 (1977), for the
proposition that “[t]he Supreme Court's precedents
leave no doubt that proprietors of commercial premises,
including corporations, also have the right to conduct
their business free from unreasonable official privacy
intrusion.” Pls." Opp'n to Gov't Defs." Mot. at 23.
Although the Plaintiffs are correct that the Supreme
Court has held that businesses are entitled to Fourth
Amendment protections, this broad proposition does
not save them from the conclusion that a Fourth
Amendment case involving a business is meaningfully
different than Bivens. The Court agrees with the
Government Defendants that “being afforded Fourth
Amendment protections does not automatically entitle
a plaintiff to redress under Bivens,” Gov't Defs.' Reply
at 3, because “[nJot all constitutional claims are
cognizable in a Bivens action.” Drewniak, 2021 U.S.
Dist. LEXIS 67937, at *10, 2021 WL 1318028. If falling
under the umbrella of Fourth Amendment protections
was all that was needed to seek redress under Bivens,
the Supreme Court would not have instructed courts to
analyze whether a Bivens action presents a new context
or is brought against new defendants.
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In Farah v. Weyker, the Eighth Circuit found
relevant how directly the defendant's actions caused
the alleged harm. The Farah Court noted that Bivens
involved “humiliation, embarrassment, and mental
suffering,” which could all be directly attributed to the
defendants' conduct. 926 F.3d at 499. In contrast, the
Farah Court found that allegations of exaggeration and
inventing facts in reports and hiding evidence did not
reflect direct harm, rather harm through “intervening
steps involv[ing] decisions by independent legal actors”
including the prosecutors who brought charges, the
grand jury that voted to indict, and the magistrate who
approved the defendants' continued detention. Id.; see
also Xiaoxing Xi v. Haugen, No. 17-2132, 2021 U.S.
Dist. LEXIS 63863 at *48-49, 2021 WL 1224164 (E.D.
Pa. Mar. 31, 2021) (concluding that the alleged harm
was caused through intervening steps in an “indirect
mechanism of injury” where the plaintiff claimed that
the defendant recklessly disregarded evidence of his
innocence, made false statements and representations
in reports, affidavits, and communications with
prosecutors, and used false testimony to get an
indictment).

The Court finds this argument persuasive under
the circumstances of this case and concludes that the
alleged harm occurred after a series of intervening
decisions. The DISH/NagraStar Defendants brought
the Plaintiffs' potentially illegal activity to the attention
of the FBI, but the search only took place after (1) the
FBI agents evaluated the claims and decided to pursue
the case; (2) AUSA Cannon evaluated the FBI evidence
to determine that there was probable cause to seek a
search warrant; and (3) the Magistrate Judge made an
independent finding that there was probable cause to
grant the Defendants a search warrant. The alleged
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harm caused by the DISH/NagraStar Defendants
would not have occurred without the intervening acts
of the FBI, the prosecutor, and the Magistrate Judge;
the alleged harm caused by the FBI Defendants would
not have occurred but for the intervening acts of the
prosecutor and the Magistrate Judge; and the alleged
harm caused by the prosecutor would not have
occurred except for the Magistrate Judge's
determination of probable cause, and the FBI's
subsequent execution of the warrant. As in Farah and
Xiaoxing Xi, unlike the conduct of the Bivens
defendants who handcuffed, humiliated, and strip
searched the plaintiff, here, the connection between the
Defendants' actions and the alleged harm is attenuated.

In addition to different circumstances, this case
requires different proof than what was required in
Bivens. There, the plaintiff had to prove a physical
invasion and search without probable cause; here, the
Plaintiffs must prove that the Defendants made
“intentional or reckless misstatements or omissions
[that] implicate the very truthfulness, not just the
sufficiency, of a warrant application.” Burke v. Town of
Walpole, 405 F.3d 66, 82 (1st Cir. 2005); see also Ahmed
v. Weyker, 984 F.3d 564, 569 (8th Cir. 2020) (comparing
doctrinal differences between false arrest and warrant
falsification cases). Resolving this issue requires
application of Franks v. Delaware, 348 U.S. 154 (1978),
to determine whether the affidavit submitted by the
Defendants contained a falsehood, whether eliminating
the falsehood would negate probable cause, and
whether the falsehood was included in the affidavit
purposefully, deliberately or with reckless disregard for
the truth. Jordan v. Town of Waldoboro, 943 F.3d 532,
541 (1st Cir. 2019); see also Burke, 405 U.S. at 82, 92
S.Ct. 862 (“[Tlhe Franks standard for suppression of
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evidence informs the scope of qualified immunity in [ ]
civil damages suit[s] against officers who allegedly
procure a warrant based on an untruthful application”).

The Plaintiffs say that proving their claim
“would not require discovery or an investigation into
evidence before numerous decision-makers” and that
documents already on the Court's docket show that the
Magistrate Judge did not have probable cause. Pls.'
Opp'n to DISH/NagraStar Defs.' Mot. at 26. The Court
disagrees. Because the Franks analysis probes not only
the sufficiency of the affidavit, but its truthfulness, to
prove their claim the Plaintiffs would have to delve into
the subjective beliefs of the officers at the time of the
warrant and determine what the officers knew, at what
points in time they knew certain information, and what
information was shared between the DISH/NagraStar
Defendants and the Government Defendants. This, in
turn, would require the Plaintiffs to engage in the “type
of fact-checking and conscious-probing, ... which can, as
the Supreme Court has warned, impose ‘substantial
costs.” 7 Annappareddy, 996 F.3d at 136 (quoting
Ahmed, 984 F.3d at 570); see also Ahmed, 984 F.3d at
568 (“Lying and manipulation, however bad they might
be, are simply not the same as the physical invasions
that were at the heart of Bivens”).

In sum, the Court finds that there are ample
differences that render this case a “new context”
dissimilar from Bivens, Davis, or Carlson: (1) the case
involves investigatory actions in a nascent criminal case
rather than the arrest of a suspect; (2) the Defendants
were conducting a search with a warrant rather than a
warrantless search; (3) the search was of business
premises rather than a home; and (4) the Plaintiffs do
not ground their claims in a physical intrusion but
rather allege the falsification of a warrant affidavit,
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subjecting their claims to the Franks standard. Even if
the “new context” were a closer call, the Court would
nonetheless reach the same conclusion given the
Supreme Court's explicit hesitancy to expand Bivens to
new contexts and the low threshold for what qualifies
as a “new context.”

b. New Category of Defendants

A second way that Bivens can be extended is if
the claims are brought against a category of defendant
different from those in Bivens, Dawis, or Carlson.
Hernandez, 140 S. Ct. at 743. However, a defendant
does not need to prove that a case presents both a new
context and is brought against a new category of
defendants. In  this  particular  case, the
DISH/NagraStar Defendants argue that the Court
should dismiss the claims against them because private
investigators are “new categories of defendants.”
DISH/NagraStar Defs." Mot. at 14-18. To resolve this
issue the Court must determine whether the
DISH/NagraStar Defendants were private parties
“acting under the color of federal law,” or fully private
parties whose inclusion in a Bivens lawsuit would
expand liability to a new category of defendants.

To begin, the Court notes the disagreement
among the district courts in this circuit on whether the
First Circuit flatly prohibits Bivens claims against
private parties, regardless of whether they were acting
under color of federal law, or whether a court must look
to the individual conduct and circumstances in the case,
applying a similar framework as to § 1983 claims.
Compare Marinkovic v. Osborne, No. 19-cv-209-JL,
2019 U.S. Dist. LEXIS 99364 at *5, 2019 WL 2477710
(D.N.H. Apr. 19, 2019) (“Liability under Bivens,
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however, cannot attach to private actors”), with Rios v.
United States, No. 14-40171-1T, 2016 U.S. Dist. LEXIS
40262 at *21-22, 2016 WL 1212530 (D. Mass. Feb. 26.
2016) (“When determining whether a party is a ‘federal
actor’ under Bivens, courts rely on tests analogous to
those employed in Section 1983 actions”); see also Chin
v. Bowen, 833 F.2d 21, 24 (2d Cir. 1987) (“Courts of
Appeals have held that section 1983 concepts of state
action apply in determining whether action was taken
‘under color of federal law’ for Bivens purposes”).

This confusion originates in a footnote in
Fletcher v. Rhode Island Hospital Trust National
Bank, 496 F.2d 927 (1st Cir. 1974) which states that
“there is no cause of action against private parties
acting under color of federal law or custom.” Id. at 932
n.8. The defendant in that case was a National Bank.
Later, in Stoutt v. Banco Popular De Puerto Rico, 320
F.3d 26 (1st Cir. 2003), the First Circuit stated that
“[t]he Supreme Court has already limited Bivens
actions by refusing to extend them to private entities
acting under color of federal law.” Id. at 33 (citing
Malesko, 534 U.S. 61, 122 S.Ct. 515, 151 L.Ed.2d 456).
At the same time, the First Circuit has not definitively
ruled whether a private entity can, under certain
circumstances, act “under color of federal law.”
Consequently, one district court questioned the binding
effect of the First Circuit's statement in Fletcher. See
Sarro v. Cornell Corr., Inc., 248 F. Supp. 2d 52, 58
(D.R.I. 2003) (stating that reliance on the Fletcher
footnote is “misplaced” because “Fletcher did not
involve a Bivens claim” and that the First Circuit had
previously implied, in Gerena v. Puerto Rico Legal
Services, Inc., 697 F.2d 447 (1st Cir. 1983), “that a
private party acting under color of federal law may be
liable under Bivens”).
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Were the Court to apply the more flexible § 1983
“color of law” tests, it would have to consider (1) the
state compulsion test; (2) the nexus/joint action test;
and (3) the public function test. Klunder v. Brown
Unw., 778 F.3d 24, 30-31 (1st Cir. 2015). Under the
state compulsion test, “a private party is fairly
characterized as a state actor when the state has
exercised coercive power or has provided such
significant encouragement, either overt or covert, that
the [challenged conduct] must in law be deemed to be
that of the State.” Id. at 30 (quoting Estades-Negroni v.
CPC Hosp. San Juan Capestrano, 412 F.3d 1, 5 (1st
Cir. 2005) (alteration in FEstades-Negroni) (internal
quotation marks omitted)). Second, under the
nexus/joint action test, a private party is a state actor
“where an examination of the totality of the
circumstances reveals that the state has ‘so far
insinuated itself into a position of interdependence with
the [private party] that it was a joint participant in [the
challenged activity].” ” Id. at 31 (quoting FEstades-
Negroni, 412 F.3d at 5(alterations in Estades-Negroni)
(quoting Bass v. Parkwood Hosp., 180 F.3d 234, 242
(6th Cir. 1999))). Finally, a private party is a state actor
under the “public function” test “if the plaintiff
establishes that, in engaging in the challenged conduct,
the private party performed a public function that has
been ‘traditionally the exclusive prerogative of the
State.” ” Id. (quoting Estades-Negroni, 412 F.3d at 5)
(quoting Blum v. Yaretsky, 457 U.S. 991, 1004, 102 S.Ct.
2777, 73 L.Ed.2d 534 (1982)).

Applying the § 1983 tests here—accepting as
true  the  Plaintiffs' allegations  that  the
DISH/NagraStar Defendants conspired with the
Government Defendants, met with FBI agents
throughout the investigation, accompanied the FBI to
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execute the search warrant, searched Naicom without
FBI supervision, and questioned Mr. Quinones and Mr.
Pimentel alongside the FBI agents—the Plaintiffs have
properly stated a claim that the DISH/NagraStar
Defendants may have been acting under the color of
federal law. The facts as alleged suggest that the
DISH/NagraStar Defendants were acting as federal
agents would by insinuating themselves into every
aspect of the investigation. See Second Am. Compl. §
98 (describing the DISH/NagraStar Defendants as
“expert workers” for the FBI). While it is possible that
their substantial involvement was due to the technical
nature of the investigation subject matter, that is a
factual issue requiring additional discovery.

However, this conclusion does not save the
Plaintiffs' Bivens claim against the DISH/NagraStar
Defendants. The law does not require that the case
present both a new context and a new category of
defendants for the Court to dismiss this Bivens action.
That this case presents a new context is, by itself,
enough to preclude Plaintiffs' Bivens action from
proceeding against the DISH/NagraStar Defendants,
even if Plaintiffs have properly stated a claim that they
were acting under the color of federal law.

Separately, applying “new defendants” caselaw,
the Plaintiffs cannot maintain a Bivens action against
AUSA Cannon, as it is well established that
prosecutors are “new defendants” that would expand
Bivens. See Hornof, 2020 U.S. Dist. LEXIS 198578, at
*56 (“Three [of the defendants] are prosecutors, who
have never been recognized by the Supreme Court as
proper defendants under Bivens”); see also Greenlaw,
2021 U.S. Dist. LEXIS 245789, at *14, 2021 WL 6112784
(“Defendant Bunch is a prosecutor, not an on-the-scene,
investigative officer. His role as a federal officer—
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which includes reviewing evidence, deciding whether to
seek a search warrant, and pursuing criminal charges—
meaningfully differs from the narcotics agents in
Bivens”); Martin v. Gray, No. 20-CV-741-JPS, 2021
U.S. Dist. LEXIS 162381 at *12, 2021 WL 3855566
(E.D. Wis. Aug. 27, 2021) (“The addition of prosecutors
would likely expand Bivens to a new set of
defendants—one historically afforded great discretion”
(citing Wayte v. United States, 470 U.S. 598, 607-08, 105
S.Ct. 15624, 84 L.Ed.2d 547 (1985) (“[T]he decision to
prosecute is particularly ill-suited to judicial review”))).
The Bivens action against AUSA Cannon is therefore
improper as he is both a “new defendant” and the action
arises in a “new context.”

2. Special Factors Counseling Against Extension of
a Bivens Remedy

Because this case presents a “new context,” the
Court must next consider whether there are special
factors counseling hesitation against extending Bivens.
The Supreme Court has yet to define “special factors
counselling hesitation” before expanding Bivens
liability but has described it as something that “causes
a court to pause before acting without express
congressional authorization.” Abbasi, 137 S. Ct. at 1857-
58. Under this second step, courts must consider
“separation-of-powers principles” and “whether the
Judiciary is well suited, absent congressional action or
instruction, to consider and weigh the costs and
benefits of allowing a damages action to proceed.” Id at
1858; see also Drewniak, 2021 U.S. Dist. LEXIS 67937,
at *15, 2021 WL 1318028 (“[C]Jourts have found ‘military
concerns, separation of powers, the comprehensiveness
of available statutory schemes, national security
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concerns, and foreign policy considerations’ to be
special factors counseling hesitation” (quoting Alvarez
v. U.S. Immagr. & Customs Enforcement, 818 F.3d
1194, 1206 (11th Cir. 2016))).

Courts should also consider whether there are
alternative remedies available to the plaintiff. Abbasi,
137 S. Ct. at 1858, 1862-63. “For if Congress has created
‘any alternative, existing process for protecting the
[injured party's] interest’ that itself may ‘amoun(t] to a
convincing reason for the Judicial Branch to refrain
from providing a new and freestanding remedy in
damages.” ” Id. (alterations in Abbast). (quoting Wilkie
v. Robbins, 551 U.S. 537, 550, 127 S.Ct. 2588, 168
L.Ed.2d 389 (2007)). However, courts are not required
to find both “special factors counseling hesitation” and
an alternative remedy. Carlson, 446 U.S. at 18, 100
S.Ct. 1468 (explaining that a private right of action may
be defeated when defendants show either special
factors or an alternative remedy). The Second and Fifth
Circuits have described the threshold for “factors
counseling hesitation” as “remarkably low.” Hernandez
v. Mesa, 885 F.3d 811, 823 (5th Cir. 2018) (citing De La
Paz v. Coy, 786 F.3d 367, 378 (5th Cir. 2015) (quoting
Arar v. Ashceroft, 585 F.3d 559, 574 (2d Cir. 2009) (en
banc))).

a. Separation of Powers Concerns

The Court is reluctant to extend Bivens in this
factual context in part due to separation of powers
concerns. As noted above, “recognizing an implied
cause of action here would pose a ... risk of intruding on
the executive branch's investigatory and prosecutorial
functions.” Greenlaw, 2021 U.S. Dist. LEXIS 245789, at
*14, 2021 WL 6112784. The type of “fact-checking and
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conscience-probing,” Annappareddy, 996 F.3d at 136,
that this case would require, were it to proceed, would
require the judicial branch to “probl[e] executive
charging decisions and peek[ ] behind the curtain” of
investigatory and prosecutorial decision-making.
Farah, 926 F.3d at 499. As the Supreme Court has
recognized, probing the “subjective good faith of
government officials” comes with “substantial costs” as
it could “distract[ ] ... officials from their governmental
duties, inhibit[ ] ... discretionary action, and deter][ ] ...
people from public service.” Harlow v. Fitzgerald, 457
U.S. 800, 816, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982); see
also Annappareddy, 996 F.3d at 136 (citing Ahmed, 984
F.3d at 569 (quoting Harlow, 457 U.S. at 816, 102 S.Ct.
2727)); Drewniak, 2021 U.S. Dist. LEXIS 67937, at *28-
29, 2021 WL 1318028 (“ ‘Bivens liability could deter
agents from vigorous enforcement’ of their duties”
(quoting De La Paz, 786 F.3d at 379)).

As to AUSA Cannon specifically, the Court
notes that “[t]he Attorney General and United States
Attorneys retain ‘broad discretion’ to enforce the
Nation's criminal laws.” United States v. Armstrong,
517 U.S. 456, 464, 116 S.Ct. 1480, 134 L.Ed.2d 687 (1996)
(quoting Wayte v. United States, 470 U.S. 598, 607, 105
S.Ct. 15624, 84 L.Ed.2d 547 (1985)). Because United
States Attorneys are “designated by statute as the
President's delegates to help him discharge his
constitutional responsibilit[ies],” they have a great deal
of “latitude.” Id. (citing U.S. CONST,, art. II, § 3; 28
U.S.C. §§ 516, 547). As such, courts are “properly
hesitant” to examine prosecutorial decisions, id. at 465,
116 S.Ct. 1480 (quoting Wayte, 470 U.S. at 608, 105
S.Ct. 1524), because of the “relative competence of
prosecutors” and a desire “not to unnecessarily impair
the performance of a core executive constitutional
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function,” delay prosecutions or “undermine
prosecutorial  effectiveness by revealing the
Government's enforcement policy.” Id. (quoting Wayte,
470 U.S. at 607, 105 S.Ct. 1524). Because “a Bivens
action is not ‘a proper vehicle for altering an entity's
policy’ ” or questioning the “formulation and
implementation of a general policy,” Abbast, 137 S. Ct.
at 1860, it would be inappropriate for the Court to
interfere with the investigatory decisions and policies
of the United States Attorney's Office.

To the extent that the Plaintiffs cite Lanuza v.
Love, 899 F.3d 1019 (9th Cir. 2018) to reason that
separation of powers concerns are not present in this
case, see Pls." Opp'mn to Gov't Defs.' Mot. at 29, 32,
Lanuza is factually distinguishable. The plaintiff in
Lanuza had been prosecuted, pleaded guilty, and was
sentenced prior to initiating his Bivens action. See id. at
1022-23. Because Lanuza had already been prosecuted,
the court reasoned that “[his] civil suit against Love
will likely involve no more investigative intrusion than
the criminal prosecution initiated against Love by the
United States itself.” Id. at 1030. Indeed, the Ninth
Circuit determined that the Bivens action would
“involve [undisputed] facts the government itself made
publicly available” and would “not require unnecessary
inquiry ... into government deliberations or policy
making.” Id. at 1029.

Here, in contrast, the Plaintiffs have not been
prosecuted and allowing Plaintiffs' Bivens action to
proceed would require the judicial branch to inquire
into the intentions, decisions, and policies of the
executive branch in its investigative and prosecutorial
decisions. See Greenlaw, 2021 U.S. Dist. LEXIS 245789,
at *21-22, 2021 WL 6112784 (distinguishing Lanuza on
similar grounds); see also Drewniak, 2021 U.S. Dist.
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LEXIS 67937, at *30, 2021 WL 1318028 (concluding
that a Bivens action against Customs and Border Patrol
agents would result in “unwarranted judicial intrusion
into an area in which the Judiciary lacks comparative
constitutional authority and competence”).

Allowing Plaintiffs' Bivens claims to proceed
would also intrude on the legislative branch, as the
Judiciary is not well-positioned to resolve whether the
Plaintiffs are entitled to the remedy they seek. Instead,
Congress is in the best position to “consider and weigh
the costs and benefits of allowing a damages action to
proceed” and what is in the public's best interest.
Hernandez, 140 S. Ct. at 743; see also Byrd v. Lamb,
990 F.3d 879, 881 (6th Cir. 2021). Congress has long
been aware of the Supreme Court's Bivens precedent
and could have enacted legislation making Bivens
actions fully analogous with § 1983 claims. It has not
done so. In the absence of congressional action and in
light of the Supreme Court's stated hesitancy to extend
Bivens to new contexts, allowing the Plaintiffs' Bivens
action to proceed would be a foray into territory
reserved for the legislative branch.

b. Alternative Remedial Scheme

The Court next considers whether there is an
alternative remedial scheme available to the Plaintiffs.
See Gonzdlez, 864 F.3d at 53 (“The existence of such
alternative processes is a special factor that counsels
convincingly against applying the holding in Dawvis to
federal employees generally”).

i. The Federal Tort Claims Act (FTCA)
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Both the DISH/NagraStar Defendants and the
Government Defendants point to the Federal Tort
Claims Act (FTCA) as an alternative remedial scheme
that precludes the Plaintiffs' Bivens remedy. See
DISH/Nagra Star Defs.' Mot. at 21; Gov't Defs.' Mot. at
17-18. A plaintiff “may seek recovery directly from the
United States under the FTCA,” Hernandez, 140 S. Ct.
at 748, which provides “the exclusive remedy for most
claims against Government employees arising out of
their official conduct.” Hui v. Castaneda, 559 U.S. 799,
806, 130 S.Ct. 1845, 176 L.Ed.2d 703 (2010).

As a threshold matter, the Court must
determine whether the Plaintiffs could theoretically
recover under the FTCA. “Under the FTCA, the
United States waives its sovereign immunity for ‘injury
or loss of property .. caused by the negligent or
wrongful act or omission of any employee of the
Government while acting within the scope of his office
or employment, under circumstances where the United
States, if a private person, would be liable to the
claimant in accordance with the law of the place where
the act or omission occurred.” ” Nogueras Cartagena v.
United States, 172 F. Supp. 2d 296, 309 (D.P.R. 2001)
(quoting 28 U.S.C. § 1346(b)). Section 2680(h) of the
FCTA exempts certain intentional torts from the
sovereign immunity waiver but expressly allows claims
for “assault, battery, false imprisonment, false arrest,
abuse of process, or malicious prosecution” that
originate from “acts or omissions of investigative or law
enforcement  officers of the United States
Government.” Id. at 311; 28 U.S.C. § 2680(h).

Courts have expressly held that fraudulent
warrant applications and fraudulent affidavits in
support of a warrant fall within the scope of the “abuse
of process” claims permitted against investigative or
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law enforcement officers under the FTCA. See Hornof,
2020 U.S. Dist. LEXIS 198578, at *39-40. “Under the
FTCA, [courts] look to [the] ‘law of the place’ where the
alleged wrongful actions occurred,” in this case Puerto
Rico. Rucci v. United States INS, 405 F.3d 45, 49 (1st
Cir. 2005). “Under Puerto Rico law, ‘the two basic
elements of abuse of process are a bad motive, and the
use of a legal process for an improper, collateral
objective,” ” id. at 49 (quoting Microsoft Corp. v.
Computer Warehouse, 83 F. Supp. 2d 256, 261 (D.P.R.
2000)), which includes “challenges to the legal action's
procedural components.” Id. Thus, the Plaintiffs could
bring their claims under the FTCA, although not
against all the Defendants. Prosecutors are not
“investigative or law enforcement officers” meaning the
Plaintiffs cannot bring an FTCA action against AUSA
Cannon but could bring one against the FBI
Defendants. See Hornof, 2020 U.S. Dist. LEXIS 198578,
at *40 (citing Yacubian v. United States, 750 F.3d 100,
108 (1st Cir. 2014)).

Having determined that the Plaintiffs could
recover under the FTCA, at least from the FBI
Defendants, the Court must now turn to the heart of
the parties' dispute, which is whether FTCA provides a
suitable alternative remedial scheme.

The Plaintiffs argue that the Supreme Court
foreclosed the FTCA as a suitable alternative to Bivens
in Carlson v. Green. In Carlson, the Supreme Court
held that the FTCA was not a “substitute” for recovery
under Bivens. 445 U.S. at 18, 100 S.Ct. 883. The Court
reasoned that the petitioners had not pointed to
anything in the FTCA “or its legislative history to show
that Congress meant to pre-empt a Bivens remedy or
to create an equally effective remedy for constitutional
violations.” Id. The FTCA, the Court said, “was
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enacted long before Bivens was decided, [and] when
Congress amended FTCA in 1974 ... the congressional
comments accompanying that amendment made it
crystal clear that Congress views FTCA and Bivens as
parallel, complementary causes of action.” Id. at 19-20,
100 S.Ct. 883.

Forty years later in Hernandez v. Mesa, faced
with another Bivens suit, the Supreme Court looked to
several federal statutes for alternative relief, including
the FTCA, reasoning that the “pattern of congressional
action ... gives [the Court] further reason to hesitate
about extending Bivens.” 140 S. Ct. at 749. The Court
explained that traditionally, “civil litigation addressed
abusive conduct by federal officers ... by subjecting
them to liability for common-law torts.” Id. at 748. The
Court went on to say that after it decided Westfall v.
Erwin, 484 U.S. 292, 108 S.Ct. 580, 98 L.Ed.2d 619
(1988), “Congress passed the so-called Westfall Act,
formally the Federal Employees Liability Reform and
Tort Compensation Act of 1988 ... [which] makes the ...
FTCA ‘the exclusive remedy for most claims against
Government employees arising out of their official
conduct.” ” Id. (quoting Hut v. Castaneda, 559 U.S. 799,
806, 130 S.Ct. 1845, 176 L.Ed.2d 703 (2010)). In a
footnote, the Court explained that “[t]he Act also
permits claims ‘brought for a violation of the
Constitution.” By enacting this provision, Congress
made clear that it was not attempting to abrogate
Bivens, but the provision certainly does not suggest ...
that Congress intended for a robust enforcement of
Bivens remedies.... Instead, the provision simply left
Bivens where it found it. It is not a license to create a
new Bivens remedy in a context we have never before
addressed.” Id. at 748 n.9 (internal quotation and
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citation omitted) (citing Malesko, 534 U.S. at 68, 122
S.Ct. 515).

Since Hernandez and Abbasi, there has been
confusion among the courts as to whether the FTCA is
an alternative remedy foreclosing a Bivens action and
the extent to which Abbasi and Hernandez impact the
Supreme Court's holding in Carlson. Compare Boule v.
Egbert, 998 F.3d 370, 392 (9th Cir. 2021) (“[T]he
exclusiveness of the FTCA remedy was not extended
to constitutional torts such as Fourth Amendment ...
claims”); Helvig v. United States, No. CV 18-7939 PSG
(JCx), 2019 U.S. Dist. LEXIS 228444, at *19, 2019 WL
8108720 (C.D. Cal. Oct. 1, 2019) (stating that “the
Westfall Act ‘has an explicit exception for Bivens
claims, allowing them to proceed against individuals,’
suggesting Congress did not intend to foreclose a
Bivens remedy” (quoting Rodriguez v. Swartz, 899 F.3d
719, 740 (9th Cir. 2018))), with Turkmen v. Ashcroft,
No. 02-¢v-02307 (DLI) (SMG), 2021 U.S. Dist. LEXIS
171343 at *21-22) 2021 WL 4099495 (E.D.N.Y. Sept. 9,
2021) (“In Ziglar, the Supreme Court made it clear that
the legal landscape has changed since Carlson.... In
determining that the F'TCA is an available alternative
remedy to preclude a Bivens remedy, the magistrate
judge properly compared Carlson and Ziglar and found
that Ziglar takes a far broader view of alternative
remedies that preclude a Bivens remedy”).

The First Circuit has not taken a position on this
issue, but the Court need not resolve this dispute here.
In Carison the Court stated that an implied right of
action could be defeated in two situations: (1) when
defendants present “special factors counselling
hesitation;” or (2) when the Plaintiffs have an
alternative remedy available. 446 U.S. at 18-19, 100
S.Ct. 1468. In Carlson, the Supreme Court found
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neither special factors nor an alternative remedy and
thus allowed plaintiffs' Bivens action to proceed.
Regardless of the applicability of the FTCA, here, the
Court found significant separation of powers concerns
and concluded that the judiciary is not in the best
position to imply a cause of action. In other words,
unlike Carlson, there are special factors counseling
hesitation here. These special factors are, themselves,
sufficient to deny Plaintiffs' Bivens action. See
Hernandez, 140 S. Ct. at 750 n.12 (“[W]e explained that
existence of alternative remedies was merely a further
reason not to create Bivens liability”); Greenlaw, 2021
U.S. Dist. LEXIS 245789, at *18, 2021 WL 6112784
(“the FTCA's statutory scheme is only one of several
factors giving this Court pause, and its absence would
not lead to a contrary result”). Moreover, the bar for
what “counsels hesitation” against expanding Bivens is
so low that the simple fact that the FTCA is a potential
alternative is sufficient to give this Court pause. See
Oliwva v. Nwar, 973 F.3d 438, 443-444 (5th Cir. 2020) (“
‘[Tlhe existence of a statutory scheme for torts
committed by federal officers’ weighs against inferring
a new cause of action” (quoting Cantu, 933 F.3d at
423)).

To the extent that the FTCA is available to
them, Plaintiffs say that the FTCA is not an
appropriate alternative to Bivens because they cannot
get punitive damages and the FTCA does not permit
jury trials. See Pls.' Opp'n to DISH/NagraStar Defs.'
Mot. at 43-44. As to the unavailability of punitive
damages, the Supreme Court and First Circuit have
dispensed with that argument. In Gonzdlez v. Vélez, the
First Circuit rejected the plaintiff's argument that Title
VII and the Civil Services Reform Act (CSRA) did not
provide an “equally effective remediation” to Bivens
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because punitive damages were unavailable. 864 F.3d at
54. Citing Bush v. Lucas, 462 U.S. 367, 372, 103 S.Ct.
2404, 76 L.Ed.2d 648 (1983), in which the Supreme
Court denied a Biwvens claim even though the
alternative remedial scheme, the CSRA, did not include
a punitive damages remedy, the First Circuit concluded
that “[t]he fact that other or different relief might be
available” did not justify creating “new causes of action
on an ad hoc basis [that] would create a patchwork” of
remedies, which Congress had been attempting to
avoid. Id. at 54-55.

Applying this reasoning, the absence of punitive
damages under the FTCA is not a proper basis to
expand Bivens and imply a cause of action under the
factual circumstances of this case. Given congressional
efforts to craft a tort remedy against government
officials through the FTCA, the judiciary is ill “suited,
absent congressional action or instruction, to consider
and weigh the costs and benefits of allowing a damages
action to proceed” in a new context that departs from
the circumstances in Bivens. Abbasi, 137 S. Ct. at 1857-
58. In Farah v. Weyker, the Eighth Circuit stated that
“the [Supreme] Court has ... made clear that even
remedies that provide no compensation for victims and
little deterrence for violators, such as injunctions and
writs of habeas corpus, trigger the general rule that
‘wWhen alternative methods of relief are available, a
Bivens remedy usually is not.” ” 926 F.3d at 502
(emphasis in original) (quoting Abbasi, 137 S. Ct. at
1863); see also Malesko, 534 U.S. at 74, 122 S.Ct. 515
(holding that injunctive relief and grievances filed
through the Bureau of Prisons' Administrative Remedy
Program are adequate alternative remedies).

Similarly, that the FTCA does not offer
sufficient deterrence or allow for a jury trial does not
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justify allowing Plaintiffs' Bivens action to proceed. The
wide array of alternative remedies endorsed by the
Supreme Court in cases denying a Bivens action
similarly suggests that an adequate alternative remedy
need not provide the plaintiff a jury trial. See Ramirez
v. Tatum, No. 17 Civ. 7801 (LGS), 2019 U.S. Dist.
LEXIS 88027 at *5-6, 2019 WL 2250339 (S.D.N.Y. May
24, 2019) (“Plaintiff's argument that the FTCA is an
insufficient alternative remedy, because it disallows
jury trials, is invalid. As the Supreme Court has
explained, sufficient alternative remedies come in many
forms other than jury trials, including habeas corpus
petitions, a civil service regulatory complaint process,
an injunction or ‘some other form of equitable relief’ ”
(quoting Abbasi, 137 S. Ct. at 1858, 1865)); see also
Minnecti v. Pollard, 565 U.S. 118, 129, 132 S.Ct. 617, 181
L.Ed.2d 606 (2012) (“We note, as Pollard points out,
that state tort law may sometimes prove less generous
than would a Bivens action, say, by capping damages....
But we cannot find in this fact sufficient basis to
determine state law inadequate. State-law remedies
and a potential Bivens remedy need not be perfectly
congruent”).

ii. Rule 41(g)

The  DISH/NagraStar and  Government
Defendants further argue that Rule 41(g) of the
Federal Rules of Criminal Procedure provides an
alternative remedy for the Plaintiffs that precludes
their Bivens action. See DISH/NagraStar Def.'s Mot. at
22; Gov't Defs.' Mot. at 20. Rule 41(g) states in relevant
part:
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A person aggrieved by an unlawful search and seizure
of property or by the deprivation of property
may move for the property's return. The motion
must be filed in the district where the property
was seized. The court must receive evidence on
any factual issue necessary to decide the motion.
If it grants the motion, the court must return the
property to the movant, but may impose
reasonable conditions to protect access to the
property and its use in later proceedings.

FED. R. CRIM. P. 41(g). District courts in this Circuit
have previously held that Rule 41(g) recovery can
preclude a Bivens action. See Omran v. United States,
No. 14-13881-LTS, 2016 U.S. Dist. LEXIS 190990, at
*28, 2016 WL 4077675 (D. Mass. June 1, 2016).

The Plaintiffs say that this remedy is not a
suitable alternative to Bivens because it is an equitable
remedy and monetary damages are unavailable.
Although Rule 41(g) does not provide damages as a
remedy, “[a] remedial statute need not provide full
relief to the plaintiff to qualify as a ‘special factor.” ” Id.
(quoting Leyland v. Edwards, 797 F. Supp. 2d 7, 10
(D.D.C. 2011)) (holding that a Bivens claim brought by
a plaintiff alleging that a search warrant was issued on
fabricated statements and that a search exceeded the
scope of the issued warrant was “barred due to Rule
41(g) providing an adequate, comprehensive procedural
and remedial scheme”); see also De La Paz, 786 F.3d at
377 (declining to accept the argument that the
Immigration and Nationality Act, which does not
provide a damages remedy, was not an alternative
remedy to Bivens because “[t]he absence of monetary
damages in the alternative remedial scheme is not ipso
facto a basis for a Bivens claim”); Wilson v. Libby, 535
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F.3d 697, 705-06 (D.C. Cir. 2008) (“[TThe availability of
Bivens remedies does not turn on the completeness of
the available statutory relief”). As the Fifth Circuit has
stated, the proposition that an alternative remedy to
Bivens must provide the “exact equivalent” relief is a
“misreading of the case law.” De La Paz, 786 F.3d at
377 (citing Malesko, 534 U.S. at 69, 122 S.Ct. 515 (“So
long as the plaintiff had an avenue for some redress,
bedrock principles of separation of powers foreclosed
judicial imposition of a new substantive liability”)).

The Court therefore concludes that Rule 41(g) is
an alternative remedy available to the Plaintiffs and
serves as an additional factor counseling hesitation in
expanding Bivens.

iii. 31 U.S.C. § 3724

Finally, the Government Defendants argue that
the Plaintiffs have an alternative remedy under 31
U.S.C. § 3724. This statute provides, in relevant part
that:

The Attorney General may settle, for not more
than $50,000 in any one case, a claim for personal
injury, death, or damage to, or loss of, privately
owned property, caused by an investigative or
law enforcement officer as defined in section
2680(h) of title 28 who is employed by the
Department of Justice acting within the scope of
employment that may not be settled under [the
FTCAL

31 U.S.C. § 3724. The Plaintiffs argue that § 3724 is not
a suitable alternative because their suit is not one
“involv[ing] a claim for personal injury, death, or
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damage to, or loss of, privately owned property.” Pls.'
Opp'n to Gov't Defs.' Mot. at 35. The Court agrees that
the Plaintiffs do not allege property loss or damage or
any type of personal injury. Even so, the inapplicability
of this statute does not change the Court's analysis that
Rule 41(g) and the FTCA are alternative remedial
schemes available to the Plaintiffs or its conclusion that
it would be improper to expand Bivens in this case.

3. Conclusion

The Court concludes that the Plaintiffs' Bivens
action may not proceed against any of the Defendants.
The Plaintiffs' case presents the Court with a new
context that raises concerns about the separation of
powers. Cognizant of the Supreme Court's repeated
warnings that expanding Bivens is disfavored, and in
light of the alternative remedies available to the
Plaintiffs, the Court concludes that Plaintiffs' claims
should be dismissed."

VI. CONCLUSION

The GRANTS the Defendants' motions to
dismiss (ECF Nos. 176, 183) and DISMISSES without
prejudice Plaintiffs' Supplemental Amended Complaint
(ECF No. 202)

SO ORDERED.

Footnotes

1The Complaint refers to Darwin Quinones-Pimentel as
“Darwin Quinones” and Victor Vega-Encarnacion as
“Victor Vega.” The Court refers to Plaintiffs in the
same manner in this Order.
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2Bwens v. Swe Unknown Named Agents of Fed.
Bureau of Narcotics, 403 U.S. 388, 91 S.Ct. 1999, 29
L.Ed.2d 619 (1971).

3The Court collectively refers to the AUSA and FBI
defendants as the “Government Defendants” and Bert
Eichhorn, Jordan Smith, Emily Rinkel, and Kevin
Gedeon as the “DISH/NagraStar Defendants.”

4The named Defendants remained the same except for
Kevin Reaves, whose name was corrected to Kevin
Pearson in the First Amended Complaint.

5The Plaintiffs later filed a Supplemental First
Amended Complaint to correct DISH/NagraStar
Defendant Emily Rinkel's name, which was incorrectly
spelled “Emily Wrinkle.” See Order on Defs." Mot. for
Reconsideration and  Pls.'" Mot. to  Declare
Reconsideration Moot (ECF No. 209). The
Supplemental First Amended Complaint is the
operative document but is substantively the same as
the Amended Complaint filed March 4, 2021, with the
exception of the name correction. See id.

6Consistent with Federal Rule of Civil Procedure
12(b)(6), in describing the facts, the Court has relied
upon the allegations in the Plaintiffs' Supplemental
Amended Complaint. Foley v. Wells Fargo Bank, N.A.,
772 F.3d 63, 68 (1st Cir. 2014); Medina-Veldzquez v.
Herndndez-Gregorat, 767 F.3d 103, 108 (1st Cir. 2014)
(“We examine whether the operative complaint states a
claim for which relief can be granted when we construe
the well-pleaded facts in the light most favorable to the
plaintiffs, accepting their truth and drawing all
reasonable inferences in the plaintiffs' favor”) (internal
citation omitted).

7The Supplemental Amended Complaint states that
they entered Suite 207, not 208; however, based on
facts alleged earlier in the Complaint, the Court
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believes that the Plaintiffs must mean Suite 208. The
correct suite number does not affect the merits of this
decision.

8In Abbasi, Justice Kennedy provided context for the
evolution of Bivens claims. See 137 S. Ct. at 1855. He
explained that in the mid-20th century, the Supreme
Court followed an “ancien regime” whereby the Court
“assumed it to be a proper judicial function to ‘provide
such remedies as are necessary to make effective’ a
statute's purpose.” Id. (first quoting Alexander v.
Sandoval, 532 U.S. 275, 287, 121 S.Ct. 1511, 149 L.Ed.2d
517 (2001), then J.I. Case Co. v. Borak, 377 U.S. 426,
433, 84 S.Ct. 1555, 12 L.Ed.2d 423 (1964)). As a result,
the Supreme Court routinely “impl[ied] causes of action
not explicit in the statutory text itself.” Id. It was
during this “ancien regime” that the Supreme Court
decided Bivens, Davis, and Carlson. “[T]here was a
possibility that ‘the Court would keep expanding
Bivens until it became the substantial equivalent of 42
U.S.C. § 1983, ” had the Court not “adopted a far more
cautious course before finding implied causes of action.”
Id. (quoting Kent, Are Damages Different?: Bivens and
National Security, 87 S. CAL. L. REV. 1123, 1139-40
(2014)). Justice Kennedy noted that “[g]iven the notable
change in the Court's approach to recognizing implied
causes of action, ... the Court has made clear that
expanding the Bivens remedy is now a ‘disfavored’
judicial activity. This is in accord with the Court's
observation that it has ‘consistently refused to extend
Bivens to any new context or new category of
defendants.” Indeed, the Court has refused to do so for
the past 30 years.” Id. at 1857 (quoting Malesko, 534
U.S. at 68, 122 S.Ct. 515). To the extent that the
Plaintiffs argue that a Bivens remedy is inherent under
this Court's federal question jurisdiction, Pls.' Opp'n to
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DISH/NagraStar Defs.' Mot. at 20-21, the Supreme
Court rejected this proposition. See Hernandez, 140 S.
Ct. at 742 (“Justice Harlan's Bivens concurrence argued
that this power is inherent in the grant of federal
question jurisdiction ... but our later cases have
demanded a clearer manifestation of congressional
intent”). Furthermore, in light of Abbasi, the Court is
not generally permitted to infer a cause of action unless
it presents circumstances that are the same as those in
Bivens, Davis, or Carlson, as inferred causes of action
are disfavored.

9The Court simultaneously addresses both sets of
Defendants' arguments as to whether this case would
require extending Bivens.

10The Plaintiffs instead ask the Court to follow Jacobs
v. Alam, 915 F.3d 1028 (6th Cir. 2019) and Lanuza v.
Love, 899 F.3d 1019 (9th Cir. 2018). The Plaintiffs say
that Jacobs stands for the proposition that “a plaintiff's
‘garden-variety Bivens claims’ against individual law
enforcement officials for excessive force, false arrest,
malicious prosecution, fabrication of evidence, and civil
conspiracy were viable post-Abbast.” Pls." Opp'n to
Gov't Defs.' Mot. at 32. As the Jacobs Court rightly
notes, the Supreme Court confirmed in Abbasi that
Bivens is still good law, see Abbasi, 137 S. Ct. at 1857
(“The settled law of Bivens in this common and
recurrent sphere of law enforcement, and the
undoubted reliance upon it as a fixed principle in the
law, are powerful reasons to retain it in that sphere”),
but “caution[ed] against expanding its outer reaches.”
See Jacobs, 915 F.3d at 1037. As the Sixth Circuit
stated, Abbasi “clarifies the analytical framework for
how courts must approach asserted Bivens claims” but
in no-way renders pre-Abbasi cases null. Id.
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To the extent that the Plaintiffs rely on Jacobs purely
because it concluded that “excessive force, false arrest,
malicious prosecution, fabrication and evidence claims”
are viable post Abbasi, this broad characterization is
not sufficient to withstand a motion to dismiss because
“[c]ourts do not define a Bivens cause of action at the
level of ‘the Fourth Amendment’ or even at the level of
‘the unreasonable-searches-and-seizures clause.” ”
Cantii, 933 F.3d at 422-23.

To the extent that the Plaintiffs rely on Jacobs as an
analogous case because the Sixth Circuit concluded the
plaintiff's claims were “run-of-the-mill challenges to
‘standard law enforcement operations,” ” the facts in
Jacobs are distinguishable and much more akin to those
in Biwens. Jacobs involved a warrantless search of
Jacobs' home after agents believed that a fugitive was
hiding there. Jacobs, 915 F.3d at 1033-34. There was no
warrant in Jacobs nor any alleged falsification of an
affidavit to support probable cause for a warrant;
instead, Jacobs claimed that officers planted a gun at
the scene “in an attempt to bolster their claim that he
pulled a gun on them before the shooting.” Id. at 1042;
see Greenlaw v. Klimek, No. 4:20-CV-311-SDJ, 2021
U.S. Dist. LEXIS 245789 at *16, 2021 WL 6112784
(E.D. Tex. Dec. 27, 2021) (distinguishing Jacobs on its
facts from a case involving misstatements and
omissions in a warrant affidavit).

Finally, the Plaintiffs rely on § 1983 case law to support
their arguments. While the Supreme Court has
characterized Bivens as the “federal analog” to § 1983
claims, it has also described Bivens claims as “more
limited.” Hernandez, 140 S. Ct. at 747; see also Abbast,
137 S. Ct. at 1855 (implying that Bivens is narrower
than § 1983 because had the Supreme Court continued
on the same path as Bivens, Davis, and Carlson, Bivens
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would have continued to expand to become “the
substantial equivalent of 42 U.S.C. § 1983”).
11“Hesitation is a pause, not a full stop, or an
abstention; and to counsel is not to require.” Drewniak,
2021 U.S. Dist. LEXIS 67937, at *15, 2021 WL 1318028
(quoting Arar v. Ashcroft, 585 F.3d 559, 573 (2d Cir.
2009) (em banc)). “A factor counsels hesitation
‘whenever thoughtful discretion would pause even to
consider it.” 7 Id. (quoting Arar, 585 F.3d at 573); see
also Abbasi, 137 S. Ct. at 1858 (“[I]f there are sound
reasons to think Congress might doubt the efficacy or
necessity of a damages remedy as part of the system for
enforcing the law and correcting a wrong, the courts
must refrain from creating the remedy in order to
respect the role of Congress in determining the nature
and extent of federal-court jurisdiction under Article
I117).

12Given the Court's conclusion that Plaintiffs' Bivens
action may not proceed, the Court does not reach the
merits of the parties' other arguments, including
whether the Government Defendants are entitled to
absolute or qualified immunity and whether the
Plaintiffs have failed to state a claim on which relief can
be granted.
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28 U.S. Code § 1331 - Federal question

The district courts shall have original jurisdiction of all
civil actions arising under the Constitution, laws, or
treaties of the United States.

Fourth Amendment

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or
things to be seized.

Article II1

Section 1

The judicial Power of the United States, shall be vested
in one supreme Court, and in such inferior Courts as
the Congress may from time to time ordain and
establish. The Judges, both of the supreme and inferior
Courts, shall hold their Offices during good Behaviour,
and shall, at stated Times, receive for their Services, a
Compensation, which shall not be diminished during
their Continuance in Office.

Seventh Amendment

In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury, shall be
otherwise re-examined in any Court of the United
States, than according to the rules of the common law.
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