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ORDER AND JUDGMENT"

Before HARTZ, MORITZ, and ROSSMAN, Circuit
Judges.

Plaintiffs Jennifer Cooper, Eugene Dixon, Francis
Cizmar, Anna Pennala, Kathleen Daavettila, Cynthia
Brunell, Karyn Chopjian, and Abbie Helminen filed
this action against US Dominion, Inc., Dominion
Voting Systems, Inc., Dominion Voting Systems
Corporation (together, Dominion), and Dominion’s
public-relations firm, Hamilton Place Strategies, LLC
(HPS), asserting two 42 U.S.C. § 1983 claims under the
First Amendment and the Equal Protection Clause, one
claim under the Racketeer Influenced and Corrupt
Practices Act (RICO), 18 U.S.C. §§ 1961-1968, and one
claim under Colorado’s civil-conspiracy law. We affirm
the district court’s dismissal of plaintiffs’ claims
because they fail to allege—and in one instance,
affirmatively waive—the concrete and imminent
Injuries necessary to establish constitutional standing.

" This order and judgment is not binding precedent, except under
the doctrines of law of the case, res judicata, and collateral
estoppel. But it may be cited for its persuasive value. See Fed. R.
App. P. 32.1(a); 10th Cir. R. 32.1(A).



App. 3

Background'

Plaintiffs were poll watchers and challengers in
Michigan during the November 2020 election. After
witnessing irregularities at their polling stations, they
each completed an affidavit affirming as much. None of
their affidavits mentioned Dominion. But the affidavits
did result in each plaintiff receiving a letter, between
late December 2020 and early January 2021, from
Dominion’s defamation law firm.?

The subject line of the letters was “Notice of
Obligation to Preserve Documents Related to
Dominion,” and they provided:

Our firm i1s defamation counsel to .
Dominion . . . . We write to you regarding the
ongoing misinformation campaigns falsely
accusing Dominion of somehow rigging or
otherwise improperly influencing the outcome of
the November 2020 U.S. presidential election. In
recent days we sent letters to Sidney Powell and
various media entities demanding retraction of

! We take these facts from plaintiffs’ operative first amended
complaint. See Baker v. USD 229 Blue Valley, 979 F.3d 866, 872
(10th Cir. 2020).

2 The complaint does not say how Dominion identified plaintiffs.
But Dominion’s briefing in the district court and on appeal
explains that Dominion learned about plaintiffs’ affidavits because
they were “associated with and attached to . . . litigation filed by
Sidney Powell.” Aplee. Br. 1; see also King v. Whitmer, 556 F.
Supp. 3d 680, 688—-89 (E.D. Mich. 2021), aff'd in part, rev'd in part,
71 F.4th 511 (6th Cir. 2023).
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their myriad defamatory and conspiratorial
claims about Dominion.

Dominion is prepared to defend its good
name and set the record straight. Litigation
regarding these issues is imminent. This letter
is your formal notice to cease and desist taking
part in defaming Dominion and to preserve all
documents and communications that may be
relevant to Dominion’s pending legal claims.

App. vol. 1, 19 (footnote omitted). Each letter included
a footnote clarifying that it was “a retraction demand
pursuant torelevant state statutes and applicable rules
of court.” Id. at 19 n.2. The letters also detailed what
information plaintiffs were expected to preserve and
asked each plaintiff to confirm with the law firm that
they received the letter and intended to preserve the
requested information.

Plaintiffs describe these letters as “boilerplate
directives meant to instill fear and intimidation.” Id. at
22. They allege feeling overwhelmed and experiencing
a variety of negative emotions because of the letters,
including “dread and fear,” confusion, concern, and
nervousness. Id. at 28. Some responded by purchasing
home security equipment.

About nine months after receiving the letters,
plaintiffs filed this class-action lawsuit for damages
against Dominion and HPS, alleging that they each
“sustained an actual injury in the form of damages to
[their] property and violations of [their]
constitutionally protected rights” because of the
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letters.” Id. at 29. Plaintiffs asserted two § 1983 claims
against Dominion for violating their First Amendment
and Equal Protection rights, as well as a RICO claim

and a state-law civil-conspiracy claim against both
Dominion and HPS.

The district court dismissed plaintiffs’ complaint
under Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6). It first determined that plaintiffs lacked
constitutional standing to assert their First
Amendment, RICO, and civil-conspiracy claims because
the complaint failed to adequately allege an injury for
those claims. And although it held that plaintiffs had
standing to assert their equal-protection claim, it
nevertheless determined that they failed to state such
a claim because the complaint did not plausibly allege
that Dominion was a state actor at the time the letters
were sent.

Plaintiffs now appeal.
Analysis

We begin, as we must, with the threshold
jurisdictional issue of standing, which we review de
novo. Lupia v. Medicredit, Inc., 8 F.4th 1184, 1190
(10th Cir. 2021). Standing doctrine derives from
Article III of the Constitution, which limits the
jurisdiction of federal courts to “[clases” and

? According to plaintiffs, the letters were part of Dominion’s “illegal
[lJawfare campaign,” a “coordinated campaign to intimidate
Americans by waging and threatening to wage [l]Jawsuit [w]arfare
... against anyone that speaks about anything negatively related
to Dominion’s possible role in election integrity and security.” App.
vol. 1, 16, 29.
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“[c]lontroversies.” Lujan v. Defenders of Wildlife, 504
U.S. 555, 560 (1992) (quoting U.S. Const. art. III, § 1).
“Standing ‘ensures that a plaintiff has a sufficient
personal stake in a dispute to ensure the existence of a
live case or controversy which renders judicial
resolution appropriate.” Lupia, 8 F.4th at 1190
(quoting Tandy v. City of Wichita, 380 F.3d 1277, 1283
(10th Cir. 2004)). A plaintiff seeking relief in federal
court bears the burden of establishing Article III
standing “on a claim-by-claim basis.” Id. (quoting
Santa Fe All. for Pub. Health & Safety v. City of Santa
Fe, 993 F.3d 802, 813 (10th Cir. 2021)). To do so, a
plaintiff must show that they “(1) suffered an injury in
fact, (2) that is fairly traceable to the challenged
conduct of the defendant, and (3) that is likely to be
redressed by a favorable judicial decision.” Id. (quoting
Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016)).

For standing purposes, an injury is “an invasion of
a legally protected interest’ that is ‘concrete and
particularized’ and ‘actual or imminent, not conjectural
or hypothetical.” Spokeo, 578 U.S. at 339 (quoting
Lujan, 504 U.S. at 560). To be concrete, an injury must
“be ‘real’ rather than ‘abstract.” Lupia, 8 F.4th at 1190
(quoting Spokeo, 578 U.S. at 340). But it need not be
“tangible”’—some intangible injuries will be sufficiently
concrete for standing purposes. Id. (quoting Spokeo,
578 U.S. at 340). And an injury is particularized if it
“affect[s] the plaintiff in a personal and individual
way.” Spokeo, 578 U.S. at 339 (quoting Lujan, 504 U.S.
at 560 n.1). As for imminence, “threatened injury must
be certainly impending to constitute injury in fact,”
meaning that “[a]llegations of possible future injury’
are not sufficient.” Clapper v. Amnesty Int’l USA, 568
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U.S. 398, 409 (2013) (alteration in original) (quoting
Whitmore v. Arkansas, 495 U.S. 149, 158 (1990)).

“At the pleading stage, general factual allegations
of injury resulting from the defendant’s conduct may
suffice.” Kan. Nat. Res. Coal. v. U.S. Dep’t of Interior,
971 F.3d 1222, 1231 (10th Cir. 2020) (quoting Lujan,
504 U.S. at 561). But “[t]hreadbare recitals of the
elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Id. (alteration in
original) (quoting COPE v. Kan. State Bd. of Educ., 821
F.3d 1215, 1221 (10th Cir. 2016)). In short, “plaintiffs
must adequately allege a plausible claim of injury.”
COPE, 821 F.3d at 1221.

Here, the district court discerned several potential
injuries from plaintiffs’ complaint, including chilled
speech, threatened litigation, and investment in home
security systems, but it concluded that none of these
supported standing for plaintiffs’ First Amendment,
RICO, or -civil-conspiracy claims. Rather than
challenging the district court’s reasoning on these
points, plaintiffs now highlight six “intangible injuries
that [they] clearly alleged they suffered upon receiving
and reading the letters”: (1) intrusion upon seclusion;
(2) confusion and emotional distress; (3) public
disclosure of private facts; (4) deterred speech on
nondefamatory matters; (5) violation of First
Amendment rights; and (6) compulsion.? According to

* Plaintiffs did not assert these injuries below. They defend their
choice to assert new injuries on appeal by describing the briefing
on standing below as “general,” Rep. Br. 8, and the district court’s
interpretation of their complaint as “cramped” and “unduly
blinkered,” Aplt. Br. 35-36. But they do not dispute that they did



App. 8

plaintiffs, these six intangible injuries establish
standing for their First Amendment, RICO, and civil-
conspiracy claims. Plaintiffs additionally argue that
their alleged equal-protection violation establishes
standing not only for their equal-protection claim, but
also for their three other claims. We consider each
point in turn.

I. Intangible Injuries

To determine “whether an intangible harm is
sufficiently concrete to constitute an injury in fact, we
look to both history and . . . the judgment of Congress.”
Lupia, 8 F.4th at 1191. In so doing, “we ‘afford due
respect to Congress’s decision to impose a statutory
prohibition or obligation on a defendant[] and to grant
a plaintiff a cause of action to sue over the defendant’s
violation of that statutory prohibition or obligation.”
Id. (quoting TransUnion LLC v. Ramirez, 141 S. Ct.
2190, 2204 (2021)). And as to history, we consider

not argue or assert these six intangible injuries below. We could
decline, as the concurrence would, to consider these newly raised
arguments as forfeited below and waived on appeal due to the
absence of a plain-error argument. See COPE, 821 F.3d at 1222 n.7
(finding several new-on-appeal arguments in favor of imminent
injury waived); Tompkins v. U.S. Dep’t of Veterans Affs., 16 F.4th
733, 735 n.1 (10th Cir. 2021) (explaining that principles of
forfeiture and waiver apply “even as to arguments in favor of
subject[-]matter jurisdiction a plaintiff-appellant failed to raise
below”). But with one exception discussed later, see infra Section
1.D, we exercise our discretion here to overlook this preservation
issue and reach the merits of plaintiffs’ newly asserted injuries,
doing so in part because Dominion does not argue this preservation
problem in its response brief. See United States v. McGehee, 672
F.3d 860, 873 n.5 (10th Cir. 2012).
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“whether plaintiffs have identified a close historical or
common-law analogue for their asserted injury.” Id.
(quoting Spokeo, 578 U.S. at 340-41). With these
standards in mind, we analyze each of plaintiffs’ six
asserted intangible injuries.

A. Intrusion Upon Seclusion

Plaintiffs first contend that “the letters intruded on
the[ir] privacy,” causing an injury “analogous to a
common-law intrusion-upon-seclusion tort.” Aplt. Br.
22. And indeed, courts have “readily recognized a
concrete injury arising from the tort of intrusion upon
seclusion—a tort protecting against defendants who
intrude into the private solitude of another.” Lupia, 8
F.4th at 1191; see also TransUnion, 141 S. Ct. at 2204
(recognizing that intrusion upon seclusion represents
a “harm[] traditionally recognized as providing a basis
for lawsuits in American courts”); Restatement
(Second) of Torts § 652B cmt. c¢. (Am. L. Inst. 1977)
(explaining that liability exists “only when [the
defendant] has intruded into a private place[] or has
otherwise invaded a private seclusion that the plaintiff
has thrown about his person or affairs”). For instance,
in Lupia, we held that the plaintiff had standing to
raise claims under the Fair Debt Collection Practices
Act (FDCPA) because the defendant debt collector
“made an unwanted call and left her a voicemail about
a debt, despite her having sent written notice disputing
the debt and requesting that it cease telephone
communications.” 8 F.4th at 1191 (emphasis added).
And in Seale v. Peacock, we similarly found standing to
assert a claim under the Stored Communications Act
because the plaintiff alleged that the defendant,
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“without authorization, intentionally accessed his
[electronic] account.” 32 F.4th 1011, 1021 (10th Cir.
2022) (emphasis added).

Plaintiffs rely on Lupia to argue that receiving the
letters intruded on their privacy, causing an injury,
because “[r]eceiving a personally addressed letteris not
materially different than receiving an unanswered
phone call.” Aplt. Br. 22. Yet plaintiffs’ proposition
overlooks a crucial distinguishing fact between this
case and Lupia. There, we recognized the intrusion
because the plaintiff had prior contact with the
defendant corporation and asked it not to call. See
Lupia, 8 F.4th at 1191. Here, by contrast, plaintiffs do
not allege that they had any prior contact with
Dominion. And unlike the plaintiff in Lupia, who
pointed to the FDCPA, plaintiffs here have identified
no specific statute in which Congress chose to
concretize a cause of action for the intangible injuries
they allege. In this context, the district court correctly
held that receipt of a single letter (even one that falsely
accused plaintiffs of defaming Dominion) did not
intrude on their privacy.

B. Confusion and Emotional Distress

Plaintiffs next argue that the “confusion and
emotional distress” they experienced after receiving
letters “falsely charg[ing]” them with defamation is
sufficient to establish standing. Aplt. Br. 22. In
support, they first rely on TransUnion, which involved
claims arising from incorrect formatting of reports that
credit agencies must provide to individuals upon
request. See 141 S. Ct. at 2213. The Supreme Court
primarily held that all but one of the class members



App. 11

lacked standing to assert these claims because they
presented no evidence that they had even opened the
incorrectly formatted reports, let alone that they were
confused or distressed by doing so. See id. In so
holding, the Court noted in passing that both lower
courts had concluded the named class representative
had standing for these claims based on his allegations
of being concerned after receiving the incorrectly
formatted report. See id. at 2201-02, 2213 n.8. The
Court saw “no reason or basis to disturb” that
conclusion because the defendant had “not
meaningfully contested [the class representative’s]
individual standing as to those two claims.” Id. at 2213
n.8. Thus, contrary to plaintiffs’ position, TransUnion
does not stand for the proposition that the experience
of confusion and emotional distress upon receiving an
Inaccurate mailing is a concrete injury sufficient for
standing. Rather, the Court passed on that question,
having no reason to consider it.”

Moreover, as defendants highlight, we have held to
the contrary. In Shields v. Professional Bureau of

® Plaintiffs also invoke Southwest Forest Industries, Inc. v. Sutton,
868 F.2d 352 (10th Cir. 1989). Using selective quoting, they assert
that Southwest Forest stands for the proposition that “emotional
distress from ‘being falsely accused of lying’ is sufficient injury to
justify actual damages.” Aplt. Br. 23 (quoting S.W. Forest, 868 P.2d
at 356). But plaintiffs inaccurately characterize Southwest Forest’s
holding. That case held in relevant part that a damages award for
emotional distress caused by a wrongful termination of
employment was not excessive under Kansas law. See 868 F.2d at
356. “[Bleing falsely accused of lying” was merely part of the
evidence supporting that emotional-distress award. Id. So
Southwest Forest has no bearing whatsoever on the standing issue
in this case.
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Collections of Maryland, Inc., the plaintiff asserted
claims arising from receipt of three debt-collection
letters that “did not indicate the debt balance could
increase due to interest and fees from the date of the
letters,” alleging that the letters confused her. 55 F.4th
823, 826 (10th Cir. 2022). We held that her allegations
of “confusion and misunderstanding [we]re insufficient
to confer standing.” Id. at 830. We also suggested that
the absence of any allegations that “the letters caused
her to do anything” weighed against a concrete injury,
as did the fact that “it would be unreasonable for a
debtor in [the plaintiff’s] position to believe that her
debt would not continue to accrue interest.” Id.

Plaintiffs seek to distinguish Shields by
highlighting that the letters here asked them to take
various actions, such as responding, refraining from
speaking, and preserving documents. But aside from
alleging that one plaintiff tried to call Dominion’s
defamation counsel, the complaint does not say that
any plaintiff actually responded, refrained from
speaking, or preserved documents. Thus, plaintiffs’
asserted confusion and emotional distress 1is
insufficient to establish an injury for Article III
standing.

C. Public Disclosure of Private Facts

Next, plaintiffs argue that they were injured when
HPS shared their names and addresses with a national
publication, causing harm similar to the tort of public
disclosure of private facts. We have explained that this
tort “occurs when a tortfeasor gives ‘publicity to a
matter concerning the private life of another’ and ‘the
matter publicized is of a kind that (a) would be highly
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offensive to a reasonable person, and (b) is not of
legitimate concern to the public.” Shields, 55 F.4th at
828 (quoting Restatement (Second) of Torts § 652D
(Am. L. Inst. 1977)). But critically, the publicity
element “means the information is conveyed ‘to the
public at large, or to so many persons that the matter
must be regarded as substantially certain to become
one of public knowledge.” Id. (quoting Restatement
(Second) of Torts § 652D cmt. a). And here, there is no
allegation that the publication disseminated plaintiffs’
names or addresses to the public.®

Plaintiffs nevertheless assert that Shields supports
finding standing here because the publicity element
requires only “disclosure to ‘someone likely to widely
communicate’ the private information.” Rep. Br. 11
(quoting Shields, 55 F.4th at 829). And perhaps the
publication here would be more likely to disclose
information to the public than the company at issue in
Shields, which merely conducted mailings for debt-
collection agencies. See Shields, 55 F.4th at 829 (noting
that plaintiff’s “alleged harm was that one private
entity (and, presumably, some of its employees) knew
of her debt”). But the complaint is devoid of any
allegations that the publication at issue here 1is
substantially likely to actually disseminate plaintiffs’
names and addresses (let alone that it actually did so).
In sum, although plaintiffs need not “plead and prove
the tort’s elements” to prevail on their standing
argument, they “had to at least allege a similar harm.”

% Plaintiffs contend that whether the newspaper “published the
names or not is a fact outside the complaint.” Rep. Br. 11 n.4. But
it remains true that the complaint does not allege publication.
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Id. Because they have not done so, this asserted injury
is insufficient for Article III standing.”

D. Deterred Speech on Nondefamatory
Matters

Next, plaintiffs contend that because they “never
defamed Dominion yet received cease-and-desist letters
anyway, Dominion’s demand deterred [them] . .. from
engaging in further non[]defamatory speech.” Aplt. Br.
23 (citation omitted). This is an argument for standing
based on chilled speech, a theory that the district court
rejected. And critically, plaintiffs explicitly abandon
this argument their reply brief, asserting that they
“d[o] not allege ‘chilled’ speech as an injury-in-fact.”
Rep. Br. 10 n.2. Given this express waiver, we decline
to consider plaintiffs deterred- or -chilled-speech
argument for standing.

E. Violation of First Amendment Rights

Plaintiffs relatedly assert that the alleged violation
of their First Amendment rights is an injury sufficient
for standing. See PeTA v. Rasmussen, 298 F.3d 1198,
1203 (10th Cir. 2002) (holding that plaintiff had
concrete First Amendment injury based on allegations
that defendant police officers threatened to arrest
protestors “if they did not cease their demonstration”).
In support, plaintiffs argue that we must assume they

"To the extent that plaintiffs mention other torts in passing, they
do not adequately brief any argument that such torts provide
analogues to the injuries they assert in this case, so we decline to
consider such arguments. See Shields, 55 F.4th at 829 (declining
to consider inadequately briefed arguments for injuries related to
other torts that plaintiff “thr[e]w[] out” but did not explain).
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will prevail on their claim that Dominion’s letters
constituted unlawful retaliation against plaintiffs’
exercise of free speech in writing the affidavits—and
must likewise accept plaintiffs’ assertion of the
necessary prerequisite for such a claim, that Dominion
was a state actor when it sent the letters. See
Gallagher v. “Neil Young Freedom Concert”, 49 F.3d
1442, 1447 (10th Cir. 1995) (explaining that “the only
proper defendants in a [§] 1983 claim are those who
“represent [the state] in some capacity”” (second
alteration in original) (quoting Nat’l Collegiate Athletic
Ass’n v. Tarkanian, 488 U.S. 179, 191 (1988))).

For authority, plaintiffs invoke Initiative &
Referendum Institute v. Walker, in which we stated
that “[flor purposes of standing, we must assume the
[p]laintiffs’ claim has legal validity.” 450 F.3d 1082,
1093 (10th Cir. 2006) (en banc); see also Day v. Bond,
500 F.3d 1127, 1137-38 (10th Cir. 2007) (“Practically
speaking, Walker mandates that we assume, during the
evaluation of the plaintiff’s standing, that the plaintiff
will prevail on [the] merits argument—that is, that the
defendant has violated the law.”). As an initial matter,
this assumption only applies when “the merits of the
plaintiffs’ claims mirror[] the alleged standing injury,”
so plaintiffs’ asserted First Amendment injury could
only support standing for, at most, their First
Amendment retaliation claim (and perhaps their civil-
conspiracy claim, which appears to be premised on the
First Amendment violations). Day, 500 F.3d at 1137—
38. More critically, Walker itself acknowledged that an
injury for standing purposes requires a plaintiff to have
a “legally protected interest’—a term that “has
independent force and meaning” outside the merits of
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the underlying claim. 450 F.3d at 1093; see also Spokeo,
578 U.S. at 339 (describing standing injury as “an
invasion of a legally protected interest” (quoting Lujan,
504 U.S. at 560)). As examples of such independent
force and meaning, Walker offered a nonexclusive list
of situations in which courts would not recognize a
legally protected interest when assessing standing,
including when a plaintiff’s “claimed legal right is so
preposterous as to be legally frivolous.” 450 F.3d at
1093.

And here, plaintiffs’ allegations seeking to establish
Dominion as a state actor meet that standard. That’s
because under any of the four tests we use to decide
whether a defendant’s challenged conduct constitutes
state action, the focus is on the challenged conduct. See
Gallagher, 49 F.3d at 1447-48 (listing nexus,
symbiotic-relationship, joint-action, and public-function
tests, all of which are “fact-specific”’). The challenged
conduct in this case is the sending of letters, which
plaintiffs contend Dominion sent in retaliation for their
affidavits. But as the district court recognized,
plaintiffs’ state-actor allegations “are only based on
Dominion’s role in supplying voting systems”; the
complaint says nothing about how or why Dominion’s
conduct in sending the letters constituted state action.
App. vol. 7, 94.

To be sure, the complaint includes conclusions about
Dominion’s state-actor status: “Dominion was and is a
state actor and[,] in that capacity[,] engaged in First
Amendment retaliation by sending . . . [the l]etters.”
App. vol. 1, 90. But even plaintiffs acknowledge that
such assertions “have a conclusory feel.” Aplt. Br. 41.
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And although plaintiffs argue that facts alleged
elsewhere in the complaint support those conclusory
assertions, that section of their brief tellingly lacks any
citations to or quotations from their complaint that
support their claim. Plaintiffs’ allegations entirely fail
to appreciate, recognize, or acknowledge the distinction
between Dominion’s general business of supplying
voting systems and the actual conduct challenged here:
sending the letters. Plaintiffs’ claim to a legally
protected First Amendment right is accordingly “legally
frivolous,” and their alleged First Amendment injury is
not sufficient for Article III standing. Walker, 450 F.3d
at 1093.

F. Compulsion

Plaintiffs’ last asserted intangible injury 1is
compulsion, premised on allegations that the letters
required them to retract any prior defamatory
statements, review and preserve their documents and
communications, and respond to Dominion’s
defamation counsel. But the cases plaintiffs rely on
involved “[c]Jompulsion by unwanted and unlawful
government edict.” Nat’l Collegiate Athletic Ass’n v.
Caifano, 622 F.2d 1382, 1389 (10th Cir. 1980)
(emphasis added); see also United States v. Sup. Ct. of
N.M., 839 F.3d 888, 900-03 (10th Cir. 2016) (holding
that United States had standing to challenge state
professional-conduct rule); Dias v. City & Cnty. of
Denver, 567 F.3d 1169, 1178 (10th Cir. 2009)
(concluding that plaintiffs had standing to seek
retrospective relief based on injuries caused by city
ordinance). And here, as with the asserted First
Amendment injury, plaintiffs have failed to allege any
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government compulsion. Because their assertions on
that point are “legally frivolous,” their alleged
compulsion injury is not sufficient for Article III
standing.® Walker, 450 F.3d at 1093.

In sum, none of plaintiffs’ six asserted intangible
injuries—intrusion upon seclusion, confusion and
emotional distress, public disclosure of private facts,
deterred speech on nondefamatory matters, violation of
First Amendment rights, and compulsion—are
sufficiently concrete injuries for Article I1I standing on
plaintiffs’ First Amendment, RICO, and civil-
conspiracy claims.

I1. Equal Protection Injury

We turn next to plaintiffs’ assertion that their
alleged violation of equal protection establishes
standing for their equal-protection claim as well as
their three other claims. The district court concluded
that plaintiffs had standing for their equal-protection
claim because “the Tenth Circuit has held that the
‘injury in fact’ in the equal[-]protection context ‘is the
denial of equal treatment’ itself.” App. vol. 7, 91
(quoting ACLU of N.M. v. Santillanes, 546 F.3d 1313,
1319 (10th Cir. 2008)). As an initial matter, this ruling
ignores that an equal-protection claim under § 1983
(ust like plaintiffs’ First Amendment claim under

8 In their reply brief, plaintiffs suggest that Cardtoons, L.C. v.
Major League Baseball Players Association, 208 F.3d 885 (10th Cir.
2000) (en banc), “shows that even a private party’s cease-and-
desist demand comprises an injury[] sufficient for standing.” Rep.
Br. 10. But Cardtoons did not address standing, so it provides no
guidance here.
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§ 1983) requires state action. See Gallagher, 49 F.3d at
1446-47 (explaining that Fourteenth Amendment and
§ 1983 both require governmental action and that
private discriminatory conduct “is not subject to the
Fourteenth Amendment’s prohibitions”). Thus, our
prior conclusion that plaintiffs lack a legally protected
First Amendment interest because of their patently
frivolous state-action allegations applies equally here
and 1is sufficient reason to conclude that they lack
Article IIT standing for their equal-protection claim. See
Walker, 450 F.3d at 1093.

Additionally, the district court erred in its
application of Santillanes here. That case involved an
equal-protection claim arising from a voter-
1dentification law under which in-person voters like the
plaintiffs would have to present identification to vote,
whereas absentee voters would not have to present
such identification. Id. To support our brief and
unexplained conclusion that “[t]he injury . . . is the
denial of equal treatment,” we cited Northeastern
Florida Chapter of Associated General Contractors of
America v. City of Jacksonuville, 508 U.S. 656 (1993).
There, faced with a challenge to an ordinance that gave
preference to minority-owned business in the award of
city contracts, the Supreme Court held that the injury
for standing purposes was the “inability to compete on
an equal footing” for the benefit of a city contract,
rather than the actual deprivation of city contracts.
Jacksonuville, 508 U.S. at 666. It explained that in
equal-protection cases involving a government benefit,
a governmentally erected barrier “that makes it more
difficult for members of one group to obtain a benefit
than it is for members of another group, a member of
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the former group seeking to challenge the barrier need
not allege that he would have obtained the benefit but
for the barrier” for purposes of standing. Id. Instead,
the Court reasoned, the injury in that kind of equal-
protection case “is the denial of equal treatment
resulting from the imposition of the barrier, not the
ultimate inability to obtain the benefit.” Id. Thus,
viewed as an extension of Jacksonuville, our holding in
Santillanes does not stand for the proposition that in
all equal-protection claims, the alleged denial of equal
protection suffices for standing purposes. Rather, that
is true only for cases involving a denial of a benefit or
opportunity. See Jacksonville, 508 U.S. at 666
(explaining that this rule applies to “an equall-
]protection case of this variety”’ (emphasis added)).

This is not such a case. The letters that plaintiffs
received do not erect a barrier or hurdle between them
and some benefit or opportunity. Instead, plaintiffs
allege only that by sending the letters, “Dominion
disfavored and discriminated against thel[ir]
conservative political viewpoints.” App. vol. 1, 88.
There is no accompanying allegation that, for instance,
Dominion’s letters denied plaintiffs the opportunity to
obtain a benefit on equal terms with those who hold
liberal political viewpoints. And to the extent that
plaintiffs assert being denied the opportunity to
participate in national debate following the 2020
election, that i1s simply not the same kind of
opportunity or benefit discussed in Santillanes and
Jacksonville. Thus, the district court erred Iin
determining that the alleged denial of equal treatment
was an adequate standing injury for the type of equal-
protection claim plaintiffs assert here. And because
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plaintiffs lack standing for their equal-protection claim,
it can’t confer standing as to their other claims, either.”

Conclusion

Because plaintiffs affirmatively waive a chilled-
speech injury and fail to allege any other concrete
injury as to their claims, they lack standing. We
therefore affirm the district court’s dismissal order,
except to vacate that portion of the order dismissing
the equal-protection claim with prejudice and
remanding with instructions to instead dismiss that
claim without prejudice. See Shields, 55 F.4th at 827,
831 (holding that plaintiff lacked standing and
affirming dismissal without prejudice).

Entered for the Court

Nancy L. Moritz
Circuit Judge

% Given this holding, we need not consider whether any equal-
protection injury could extend to support Article III standing for
plaintiffs’ other claims. We also need not address any of
defendants’ alternative arguments for affirming.
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22-1361, Cooper v. U.S. Dominion, Inc.
HARTZ, J. concurring.

Plaintiffs may have been able to show standing in
this case. For example, they may have been able to
establish that a reasonable person in their position
would be deterred from engaging in nondefamatory
speech about the election because of Dominion’s
threats. See Initiative and Referendum Inst. v. Walker,
450 F.3d 1082, 1087-97 (10th Cir. 2006) (en banc); Rio
Grande Found. v. Oliver, 57 F.4th 1147, 1164 (10th Cir.
2023). And as for other potential grounds for standing,
I have less confidence than the majority that Plaintiffs
lack standing on all theories raised on appeal.

In my view, however, Plaintiffs did not adequately
present any theory of standing in district court. Their
response to Defendants’ motions to dismiss addressed
justiciability in only two pages. They first argued their
claim is ripe. They then wrote:

[TThe Complaint alleges damages from RICO
violations, denial of equal protection, deprivation
of First Amendment rights, and injuries arising
from overt acts of a civil conspiracy, all of which
flow from Defendants’ coordinated Lawfare
campaign directed against Plaintiffs and the
proposed Class in order to silence a national
debate over election security and voting system
reliability. Defendants threatened to bring
spurious defamation litigation in Letters and in
a nationwide public relations campaign soon
after the Election. These threats have already
been made and caused concrete injury including
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property loss and economic damages to Plaintiffs
and members of the proposed Class.

Aplts. App., Vol VII at 49 (internal citations omitted).
This discussion does not preserve any standing
argument. In particular, with respect to chilled speech
1t 1s not enough to baldly assert that they have been
deprived of First Amendment rights without describing
the deprivation and why it supports standing.! And
although the passage does mention property loss and
economic damages, it does not describe the loss or the
damages or make any effort to explain why they would
suffice for standing here.

I therefore concur in dismissing this appeal for lack
of jurisdiction. If Plaintiffs had argued on appeal that
dismissal for lack of standing was plain error, we may
have been able to review the unpreserved issue. But
“[w]hen an appellant fails to preserve an issue and also
fails to make a plain-error argument on appeal, we
ordinarily deem the issue waived (rather than merely
forfeited) and decline to review the issue at all—for
plain error or otherwise.” United States v. Leffler, 942
F.3d 1192, 1196 (10th Cir. 2019).

! Strangely, Plaintiffs’ district-court brief cites Walker, 450 F.3d
1082, which contains a thorough discussion of standing based on
chilling; but it is cited only to support the proposition that “a claim
is ripe for review when the plaintiff's alleged injury is already
occurring at the time the lawsuit is filed.” Aplts. App., Vol VII at
48.
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Philip A. Brimmer

Civil Action No. 21-¢v-02672-PAB-STV
[Filed September 22, 2022]

JENNIFER L. COOPER, EUGENE DIXON,
FRANCIS J. CIZMAR, ANNA PENNALA,
KATHLEEN DAAVETTILA, CYNTHIA
BRUNELL, KARYN CHOPJIAN,

and ABBIE HELMINEN, individually,

and on behalf of all others similarly situated,
Plaintiffs,

V.

US DOMINION, INC., DOMINION

VOTING SYSTEMS, INC., DOMINION

VOTING SYSTEMS CORPORATION, and

HAMILTON PLACE STRATEGIES, LLC,
Defendants.

ORDER

This matter is before the Court on Dominion’s
Motion to Dismiss the First Amended Class Action
Complaint [Docket No. 40] and Hamilton Place
Strategies, LLLC’s Motion to Dismiss the First Amended
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Class Action Complaint [Docket No. 41]. Plaintiffs filed
a combined response to the motions to dismiss, Docket
No. 44, and defendants’ filed a combined reply. Docket
No. 47.

I. BACKGROUND’

Plaintiffs, who are Michigan citizens, were “poll
watchers” or “poll challengers” in Michigan during the
2020 general election. Docket No. 31 at 12-20,
99 16-29. Plaintiffs each claim to have witnessed
“numerous problems” or “irregularities” on Election
Day. See id. Between November 3, 2020 and
November 9, 2020, each of the plaintiffs provided

! The parties and the Court refer to US Dominion, Inc., Dominion
Voting Systems, Inc., and Dominion Voting Systems Corporation
collectively as “Dominion,” and, with defendant Hamilton Place
Strategies, LLC (“HPS”), as “defendants.”

% This background is drawn from plaintiff’s First Amended Class
Action Complaint [Docket No. 31]. The Court assumes that the
well-pled allegations are true in resolving defendants’ motions,
which are a motion to dismiss for failure to state a claim and a
facial attack on the Court’s subject matter jurisdiction. See Docket
Nos. 40, 41; see also Brown v. Montoya, 662 F.3d 1152, 1162 (10th
Cir. 2011) (motion to dismiss for failure to state a claim); Baker v.
USD 229 Blue Valley, 979 F.3d 866, 872 (10th Cir. 2020) (“A facial
attack assumes the allegations in the complaint are true and
argues they fail to establish jurisdiction.”). The Court recounts
only those allegations necessary to resolve the motions before it.
Some of plaintiffs’ allegations are similar to those considered (and
rejected) by other courts, see, e.g., O’Rourke v. Dominion Voting
Sys. Inc., No. 20-cv-03747-NRN, 2021 WL 1662742, at *6 (D. Colo.
Apr. 28, 2021) (citing cases), aff'd, 2022 WL 1699425 (10th Cir.
May 27, 2022), and, in some cases are verbatim duplicates of the
counterclaims and allegations in US Dominion, Inc., et al. v.
MyPillow, Inc. et al., No. 21-cv-00445-CJN (D.D.C.), Docket No. 87.
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affidavits detailing what they claim to have witnessed.
See id. Soon after, plaintiffs received essentially
1dentical letters from Clare Locke, LLP (“Clare Locke”),
a defamation law firm, on behalf of Dominion, which
manufactures voting machines and software. See id.;
see also id. at 22, §37. These letters, which plaintiffs
allege were sent to over 150 individuals, state®

Our firm is defamation counsel to US Dominion
Inc. [and Dominion’s subsidiaries]. We write to
you regarding the ongoing misinformation
campaigns falsely accusing Dominion of
somehow rigging or otherwise improperly
influencing the outcome of the November 2020
U.S. presidential election. In recent days we sent
letters to Sidney Powell and various media
entities demanding retraction of their myriad
defamatory and conspiratorial statements about
Dominion.

* The complaint does not state whether anyone requested that
plaintiffs provide these affidavits or to whom the affidavits were
given; however, the complaint alleges that plaintiff Eugene Dixon
was a poll challenger for the “Election Integrity Fund.” Id. at 14,
9 19. The complaint does not indicate an affiliation of any other
plaintiff.

* Plaintiffs provide screenshots of their affidavits and the letters
that they received within the complaint itself and as exhibits to the
complaint. See Docket Nos. 1-1-1-15. In evaluating a Rule 12(b)(1)
or Rule 12(b)(1) motion to dismiss, courts may consider not only
the challenged complaint itself, but also attached exhibits and
documents incorporated into the complaint by reference. See, e.g.,
Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 (10th Cir. 2002).
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Dominion is prepared to defend its good name
and set the record straight. Litigation regarding
these issues is imminent. This letter is your
formal notice to cease and desist taking part in
defaming Dominion and to preserve all
documents and communications that may be
relevant to Dominion’s pending legal claims.

Id. at 46 (footnotes omitted). The letter demands that
the recipient preserve various categories of documents
and records and contains a footnote that says, “[f]or the
avoidance of doubt, this 1s a retraction demand
pursuant torelevant state statutes and applicable rules
of court.” Id. at 4. The subject line of the letters is
“Notice of Obligation to Preserve Documents Related to
Dominion.” Id.

Plaintiffs believe that these letters were “boilerplate
directives meant to instill fear and intimidation” and
that, through the letters, Dominion “illegally demanded
[the recipients] preserve all communications.” Id. at
7-8, § 6. According to plaintiffs, the letters were
“especially offensive” because none of their affidavits
mentioned Dominion. Id. at 8, 9 7.

Plaintiffs believe that they have been silenced from
speaking about various topics, including a Michigan
report on the 2020 election, Dominion’s machines and
software used in a 2009 New York congressional
election and a 2010 Philippine general election, various
court cases and news stories, the “Robert Mueller
report,” an HBO documentary, the Biden
Administration’s Russian sanctions, or Dominion’s
lawsuits. Id. at 50-51, § 77. Plaintiffs also assert that
Dominion is a “state actor,” id. at 9—10, 22-28 4 10,
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36—43, and allege that Democratic Party congressional
leaders and others have raised concerns about
Dominion and its machines. Id. at 28-51, 9 44-77.

Plaintiffs allege, that Dominion has used
“promiscuous delivery of aggressive threats of
litigation” to “intimidate anyone who might speak out
regarding election integrity and security concerns,
whether such speech is related to Dominion or not,” to
create a “national culture of intimidation and fear” and
to “silence anyone, including [p]laintiffs . . . and every
American.” Id. at 11, 58 4 12, 81. Plaintiffs seek to
certify a class of “[a]ll persons who received [l]etters
from non-party co-conspirator Clare Locke on behalf of
their client, Dominion, from November 4, 2020 to the
present.” Id. at 65, 9§ 91. Plaintiffs bring four claims:
(1) “violations of the Racketeer Influenced and Corrupt
Organization Act” (“RICO”), (2) “deprivation of equal
protection by Dominion’s state action” under 42 U.S.C.
§ 1983, (3) “deprivation of First Amendment by
Dominion’s state action,” also under § 1983, and
(4) “civil conspiracy.” Id. at 68-77, 99 99-122.
Defendants move to dismiss the complaint on
Rule 12(b)(1) and Rule 12(b)(6) grounds. See Docket
Nos. 40, 41.

II1. LEGAL STANDARDS
A. Rule 12(b)(1)

Defendants argue that plaintiffs’ claims are not ripe
for review and that plaintiffs lack standing. Both of
these justiciability challenges question the Court’s
subject matter jurisdiction. See SK Finance SA v. La
Plata Cnty., 126 F.3d 1272, 1275 (10th Cir. 1997); New
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Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495,
1498-99 (10th Cir. 1995). Rule 12(b)(1) challenges are
generally presented in one of two forms: “[t]he moving
party may (1) facially attack the complaint’s allegations
as to the existence of subject matter jurisdiction, or
(2) go beyond allegations contained in the complaint by
presenting evidence to challenge the factual basis upon
which subject matter jurisdiction rests.” Merrill Lynch
Bus. Fin. Servs., Inc. v. Nudell, 363 F.3d 1072, 1074
(10th Cir. 2004) (quoting Maestas v. Lujan, 351 F.3d
1001, 1013 (10th Cir. 2003)). Although defendants do
not specify whether they bring a facial or factual
challenge, they appear to accept the allegations in
plaintiffs’ complaint as true, at least for present
purposes, and have not “adduced any evidence outside
the pleadings to contest jurisdiction.” See Laufer v.
Looper, 22 F.4th 871, 875 (10th Cir. 2022). Thus, the
Court considers their challenge to be facial. Plaintiffs
have “[tlhe burden of establishing subject matter
jurisdiction” because they are “the part[ies] asserting
jurisdiction.” Port City Props. v. Union Pac. R.R. Co.,
518 F.3d 1186, 1189 (10th Cir. 2008).

B. Rule 12(b)(6)

To survive a motion to dismiss under Rule 12(b)(6),
a complaint must allege enough factual matter that,
taken as true, makes the plaintiff’s “claim to relief . . .
plausible on its face.” Khalik v. United Air Lines, 671
F.3d 1188, 1190 (10th Cir. 2012) (citing Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007)). “The
‘plausibility’ standard requires that relief must
plausibly follow from the facts alleged, not that the
facts themselves be plausible.” RE/MAX, LLC v.
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Quicken Loans Inc., 295 F. Supp. 3d 1163, 1168 (D.
Colo. 2018) (citing Bryson v. Gonzales, 534 F.3d 1282,
1286 (10th Cir. 2008)). Generally, “[s]pecific facts are
not necessary; the statement need only ‘give the
defendant fair notice of what the claim is and the
grounds upon which it rests.” Erickson v. Pardus, 551
U.S. 89, 93 (2007) (per curiam) (quoting Twombly, 550
U.S. at 555) (alterations omitted). However, a plaintiff
still must provide “supporting factual averments” with
its allegations. Cory v. Allstate Ins., 583 F.3d 1240,
1244 (10th Cir. 2009) (“[Clonclusory allegations
without supporting factual averments are insufficient
to state a claim on which relief can be based.” (citation
omitted)). Otherwise, the Court need not accept
conclusory allegations. Moffett v. Halliburton Energy
Servs., Inc., 291 F.3d 1227, 1232 (10th Cir. 2002).
“[W]here the well-pleaded facts do not permit the court
to infer more than the mere possibility of misconduct,
the complaint has alleged — but it has not shown —that
the pleader is entitled to relief.” Ashcroft v. Igbal, 556
U.S. 662, 679 (2009) (quotations and alterations
omitted); see also Khalik, 671 F.3d at 1190 (“A plaintiff
must nudge [his] claims across the line from
conceivable to plausible in order to survive a motion to
dismiss.” (quoting Twombly, 550 U.S. at 570)). If a
complaint’s allegations are “so general that they
encompass a wide swath of conduct, much of it
innocent,” then plaintiff has not stated a plausible
claim. Khalik, 671 F.3d at 1191 (quotations omitted).
Thus, even though modern rules of pleading are
somewhat forgiving, “a complaint still must contain
either direct or inferential allegations respecting all the
material elements necessary to sustain a recovery
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under some viable legal theory.” Bryson, 534 F.3d at
1286 (alterations omitted).

III. ANALYSIS

Defendants argue that plaintiffs have not plausibly
stated claims for relief and that the Court lacks subject
matter jurisdiction to consider those claims. See
generally Docket Nos. 40, 41. The Court must consider
defendants’ jurisdictional arguments first. See Citizens
Concerned for Separation of Church & State v. City &
Cnty. of Denver, 628 F.2d 1289, 1297 (10th Cir. 1980)
(noting that a court must satisfy itself as to its own
jurisdiction, even if doing so requires sua sponte action,
in every case and at every stage of the proceeding);
Cunningham v. BHP Petroleum Gr. Brit. PLC, 427 F.3d
1238, 1245 (10th Cir. 2005) (holding that, absent an
assurance that jurisdiction exists, a court may not
proceed in a case).

A. Plaintiffs’ Standing

Defendants’ jurisdictional arguments are that
plaintiffs’ claims are not ripe or concrete and that
plaintiffs lack standing. Docket No. 40 at 28-30;
Docket No. 41 at 14-15. Although standing and
ripeness are analytically distinct concepts, they overlap
substantially and, especially where the issue 1is
whether the plaintiff has sustained an injury-in-fact,
“the issues of standing and ripeness are particularly
difficult to divorce.” Morgan v. McCotter, 365 F.3d 882,
887 (10th Cir. 2004); Awad v. Ziriax, 670 F.3d 1111,
1124 (10th Cir. 2012) (citation omitted) (“[I]f a
threatened injury is sufficiently ‘imminent’ to establish
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standing, the constitutional requirements of the
ripeness doctrine will necessarily be satisfied.”).

Federal courts are not “constituted as free-wheeling
enforcers of the Constitution and laws.” Initiative &
Referendum Inst. v. Walker, 450 F.3d 1082, 1087 (10th
Cir. 2006) (en banc). Rather, as the Supreme Court
“ha[s] often explained,” federal courts are instead
“courts of limited jurisdiction.” Home Depot U.S.A., Inc.
v. Jackson, 139 S. Ct. 1743, 1746 (2019). Article III of
the United States Constitution limits the Court’s
jurisdiction to “cases” and “controversies.” Allen v.
Wright, 468 U.S. 737, 750 (1984); U.S. Const. art. III,
§ 2, cl. 1. Absent a justiciable case or controversy
between interested parties, the Court lacks the “power
to declare the law.” Steel Co. v. Citizens for a Better
Env’t, 523 U.S. 83, 94 (1998). The Court has an
independent duty to determine whether the dispute, as
framed by the parties, presents a justiciable
controversy. People for the Ethical Treatment of
Animals v. Rasmussen, 298 F.3d 1198, 1202 (10th Cir.
2002). If the Court finds that it does not have subject
matter jurisdiction, for instance because the plaintiff’s
claims are not ripe or the plaintiff does not have
standing, the Court may not proceed. Colorado
Outfitters Ass’n v. Hickenlooper, 823 F.3d 537, 544
(10th Cir. 2016).

In addition to the issue of whether the dispute
involves a “case” or “controversy,” the ripeness doctrine
addresses prudential considerations limiting the
Court’s jurisdiction. Alto Eldorado P’ship v. Cnty. of
Santa Fe, 634 F.3d 1170, 1173 (10th Cir. 2011). The
ripeness doctrine is “intended ‘to prevent the courts,
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through avoidance of premature adjudication, from
entangling themselves in abstract disagreements.”
Gonzales, 64 F.3d at 1499 (citation omitted). The
ripeness inquiry “focuses not on whether the plaintiff
was 1n fact harmed, but rather whether the harm
asserted has matured sufficiently to warrant judicial
intervention.” Morgan, 365 F.3d at 890 (internal
quotation and citation omitted). Thus, the “[r]ipeness
doctrine addresses a timing question: when in time is
it appropriate for a court to take up the asserted
claim.” ACORN v. City of Tulsa, 835 F.2d 735, 738
(10th Cir. 1987) (quoting Action Alliance of Sr. Citizens
v. Heckler, 789 F.2d 931, 940 (D.C. Cir. 1986))
(emphasis in original). The doctrine of ripeness also
forestalls judicial determination of disputes until the
controversy is presented in clean-cut and concrete
form. Gonzales, 64 F.3d at 1499. Thus, ripeness
requires “that a case embody a genuine, live dispute
between adverse parties, thereby preventing the
federal courts from issuing advisory opinions.” Carney
v. Adams, 141 S. Ct. 493, 498 (2020). “The doctrine of
standing implements this requirement by insisting that
a litigant ‘prove that he has suffered a concrete and
particularized injury that is fairly traceable to the
challenged conduct, and is likely to be redressed by a
favorable judicial decision.” Id. (quoting Hollingsworth
v. Perry, 570 U.S. 693, 704 (2013)). An injury to a
would-be litigant cannot be “conjectural or
hypothetical,” and a “grievance that amounts to
nothing more than an abstract and generalized harm
to a citizen’s interest in the proper application of the
law does not count as an injury in fact.” Id. (citations
and quotations omitted). Because defendants’ ripeness
arguments are that plaintiffs cannot show that they
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have been harmed by defendants and that any
argument that plaintiffs may be harmed in the future
1s too hypothetical or contingent, Docket No. 40 at
28-30; Docket No. 41 at 14-15, which arguments
implicate standing, the Court considers defendants’
ripeness and standing challenges together.

Defendants argue that plaintiffs’ claims are unripe
because Dominion has not sued them and plaintiffs ask
the Court to “grant them relief based on the nebulous
theory that they have been harmed receiving document
preservation letters and the speculative possibility that
they could be harmed in the future” by a defamation
lawsuit. Docket No. 40 at 28—29. As noted previously,
plaintiffs bring four claims for relief — violations of
RICO, violations of the First and Fourteenth
Amendments under § 1983, and civil conspiracy. From
those claims, the Court discerns four main injuries that
plaintiffs have alleged. First, plaintiffs allege that
defendants’ letters and public relations campaign,
which plaintiffs refer to as “Lawfare,” has chilled the
dialogue on topics important to all Americans. Second,
plaintiffs claim that Dominion has threatened
litigation. Third, some plaintiffs allege that they have
invested in home security systems. Fourth, plaintiffs
allege that their equal protection rights have been
violated.”

® Plaintiffs’ response to defendants’ motions to dismiss states that
plaintiffs believe that they have suffered “damages from RICO
violations, denial of equal protection, deprivation of First
Amendment rights, and injuries arising from overt acts of a civil
conspiracy, all of which flow from [d]efendants’ coordinated
Lawfare campaign.” Docket No. 44 at 44. Plaintiffs, however, do
not specify what their damages from the alleged RICO violations
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Courts are clear that “[e]ach plaintiff must have
standing to seek each form of relief in each claim.”
Collins v. Daniels, 916 F.3d 1302, 1312 (10th Cir. 2019)
(quoting Am. Humanist Ass’n, Inc. v. Douglas Cty. Sch.
Dist. RE-1,859 F.3d 1243, 1250 (10th Cir. 2017)). “The
standing inquiry ensures that a plaintiff has a
sufficient personal stake in a dispute to ensure the
existence of a live case or controversy which renders
judicial resolution appropriate.” Tandy v. City of
Wichita, 380 F.3d 1277, 1283 (10th Cir. 2004). To
establish Article III standing, a plaintiff must meet
three elements:

First, the plaintiff must have suffered an “injury
in fact” — an invasion of a legally protected
interest which is (a) concrete and particularized,
and (b) “actual or imminent, not ‘conjectural’ or
‘hypothetical.” Second, there must be a causal
connection between the injury and the conduct
complained of — the injury has to be “fairly . . .
trace[able] to the challenged action of the
defendant, and not . . . th[e] result [of] the
independent action of some third party not
before the court.” Third, it must be “likely,” as
opposed to merely “speculative,” that the injury
will be “redressed by a favorable decision.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560—61
(1992) (citations omitted). “Injury in fact i1s a
constitutional requirement, and ‘[i]Jt is settled that
Congress cannot erase Article III's standing

and civil conspiracy actually are beyond those that the Court has
already identified.
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requirements by granting the right to sue to a plaintiff
who would not otherwise have standing.” Spokeo, Inc.
v. Robins, 136 S. Ct. 1540, 1547-48 (2016) (quoting
Rainesv. Byrd, 521 U.S. 811, 820 n.3 (1997)). An injury
is particularized if it affects “the plaintiff in a personal
and individual way.” Id. at 1548. “A ‘concrete’ injury
must be ‘de facto’; that is, it must actually exist”; it
must be “real,” not “abstract.” Id. “If a party satisfies
these minimum constitutional requirements, then a
court may still deny standing if the injury alleged
constitutes a “generalized grievance” that more
appropriately should be addressed by the
representative branches.” Colo. Taxpayers Union, Inc.
v. Romer, 963 F.2d 1394, 1396 (10th Cir. 1992) (citing
Allen, 468 U.S. at 751). At the pleading stage, a
complaint must “clearly allege facts demonstrating
each element.” Spokeo, 136 S. Ct. at 1547 (quotation
marks, citation, and alterations omitted).

1. Alleged Chilling Effect

Plaintiffs allege that Dominion, HPS, and Clare
Locke’s actions have had a “chilling effect” on plaintiffs
and others, who have felt “threatened and intimidated
from speaking out.” Docket No. 31 at 20, 9 29.
Plaintiffs allege that they are “restricted — according to
the [l]etters — from speaking about a topic of major
public concern.” Id. at 8-9, 4 9. They also allege that
Dominion has waged an “intimidation campaign” and
that Dominion’s goal is to “silence any person,
including news networks whose job it is to hold
government officials accountable, who might speak
about election integrity and security or bring evidence
of possible voting fraud or irregularities to light
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regarding the November 2020 election.” Id. at 2-3, § 3.
Plaintiffs claim that Dominion seeks to “intimidate and
silence not just [p]laintiffs and the [c]lass,”® but also
“the public at large.” Id. at 8-9, 4 9. This includes
“anyone who might speak out regarding election
integrity and security concerns, whether such speech is
related to Dominion or not.” Id. at 11, 4 12. There
appear to be two main bases for plaintiffs’ allegations:
(1) that the letters have chilled plaintiffs’ and potential
class members’ speech; and (2) that defendants have
waged an intimidation campaign to silence anyone who
speaks out about the November 2020 election and
election integrity, which has chilled the national
dialogue.

The Court first considers plaintiffs’ allegations that
the letters they received chilled their speech. An
“allegation of inhibition of speech, without more, will
not support standing.” Natl Council for Improved
Health v. Shalala, 122 F.3d 878, 884 n.9 (10th Cir.
1997) (citing Laird v. Tatum, 408 U.S. 1, 13-14 (1972)
(“Allegations of a subjective ‘chill’ are not an adequate
substitute for a claim of specific present objective harm
or a threat of specific future harm.”)). Courts, however,
have found standing where plaintiffs allege not only a
chill of their speech, but also some other harm, such as
to their “personal, political, and professional
reputations in the community” because such an injury
1s “distinct and palpable.” See, e.g., Riggs v. City of
Albuquerque,916 F.2d 582, 585—86 (10th Cir. 1990); see

¢ Plaintiffs seek to certify a class of all people who received letters
from Clare Locke, id. at 65, 9 91, which plaintiffs believe is at least
150 people. Id. at 2, q 4.
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also Meese v. Keene, 481 U.S. 465, 472 (1987)
(challenging designation of films as political
propaganda, which the plaintiff claimed would harm

his reputation in the community if he showed the
films).

Plaintiffs allege that defendants’ actions have had
a “predictable and enormously intimidating chilling
effect on the speech of any reasonable person” and that
defendants have “issued a general threat to all,” which
was “sharpened” by “delivering [l]etters to specific
individuals.” Docket No. 31 at 63, 4 85. Plaintiffs claim
that defendants “have likely accomplished their goal of
significantly diminishing, if not entirely silencing, the
First Amendment-protected national discussion about
the integrity and security of the November 2020
election.” Id., 4 86. This campaign, plaintiffs assert, has
“not only chilled [p]laintiffs’ speech, but also chilled the
speech of many others that received a [l]etter.” Id. at
63-64, 9 87.

These are allegations of a “subjective ‘chill” or of an
“inhibition of speech,” which “are not an adequate
substitute for a claim of specific present objective harm
or a threat of specific future harm,” see Laird, 408 U.S.
at 13-14; Shalala, 122 F.3d at 884 n.9, because
plaintiffs do not allege that the letters chilled their
speech in a way that was “both distinct and palpable.”
See Riggs, 916 F.2d at 584-85; see also D.L.S. v. Utah,
374 F.3d 971, 975 (10th Cir. 2004) (finding no standing
because the plaintiff had not “indicated any other
objective source for the statute’s alleged chilling effect,”
which made his “unsupported claims of a subjective
‘chill’. . . insufficient to support standing”); Citizen Ctr.
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v. Gessler, 770 F.3d 900, 913 (10th Cir. 2014)
(reviewing court’s grant of motion to dismiss and
noting that, “[blJased on Laird, we required the
plaintiffs to present evidence that they had intended to
refrain from the desired activity because of a credible
threat that the government would enforce the
restriction.”).” Plaintiffs’ allegations that the letters
chilled their and potential class members’ speech are
not sufficient to for Article III standing.

Plaintiffs’ second basis for their claimed chilling
injury is that defendants have engaged in a coordinated
campaign to silence and intimidate anyone who speaks
out about elections security and the November 2020
election, which has chilled the national dialogue on
these issues. See Docket No. 31 at 21, 9 35 (alleging an
“attempt to silence [p]laintiffs, the [c]lass, and
American citizens from participating in a long-
standing, ongoing national conversation about election
integrity”); id. at 60, §J 81 (alleging that Dominion’s
purported campaign “demonstrates that [d]efendants
are seeking to silence anyone, including [p]laintiffs, the
[c]lass, and every American’); id., 9§ 83 (alleging that

" In their response, plaintiffs rely on Walker. Docket No. 44 at
43—44. In that case, the Tenth Circuit set forth a standing test for
plaintiffs who bring a suit for “prospective relief based on a
‘chilling effect’ on speech.” Walker, 450 F.3d at 1089. Here,
however, plaintiffs do not seek prospective relief. The prayer for
relief in the complaint asks only for damages and fees. See Docket
No. 31 at 77-78. Accordingly, the Court finds Walker
distinguishable. Below, the Court considers plaintiffs’ allegations
that they face a “specific present objective harm or a threat of
specific future harm,” see Laird, 408 U.S. at 13—-14, in the form of
a potential lawsuit against them by Dominion.
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the “the Lawfare campaign is total; it seeks to deter
any public expression questioning the 2020 election”);
id. at 61, 9 84 (alleging that Dominion is “seeking to
ensure everyone — not just the recipients of the [l]etters
— knows that they will be punished with Lawfare if
they exercise their First Amendment rights to speak
against Dominion or about concerns over the conduct of
the 2020 General Election generally”); id. at 63—64,
9 87 (“Dominion, HPS, and Clare Locke’s campaign not
only chilled [p]laintiffs’ speech, but also chilled the
speech of many others that received a [l]etter, including
potentially thousands of poll watchers, news media
reporters and bloggers, and others.”). Although
plaintiffs’ allegations mention plaintiffs and the class,
the allegations do not distinguish plaintiffs’ or class
members’ actual injuries from those felt by every
American.

The Tenth Circuit considered similar standing
allegations in a recent case against Dominion. In
O’Rourke v. Dominion Voting Sys., Inc., No. 21-1161,
2022 WL 1699425, at *2 (10th Cir. May 27, 2022), the
court explained that, to allege an injury sufficient for
Article III standing, a plaintiff must allege that he or
she has been injured in a way that “affect[s] the
plaintiff in a personal and individual way.” Id. (quoting
Lujan, 504 U.S. at 560 n.1). The court further
explained that the “Supreme Court has rejected
standing based only on ‘a generalized grievance shared
in substantially equal measure by all or a large class of
citizens.” Id. (quoting Warth v. Seldin, 422 U.S. 490,
499 (1975)). “That means that a plaintiff who is
‘claiming only harm to his and every citizen’s interest
in proper application of the Constitution and laws, and
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seeking relief that no more directly and tangibly
benefits him than it does the public at large . . . does
not state an Article III case or controversy.” Id.
(quoting Lance v. Coffman, 549 U.S. 437, 439 (2007)
(per curiam)). Although the plaintiffs in O’Rourke did
not allege that they received letters from Dominion like
plaintiffs allege here, O’Rourke is persuasive on the
issue of plaintiffs’ generalized grievances because
plaintiffs in this case do not allege how the letters
caused them a “direct injury” that was a “distinct and
palpable harm.” See Riggs, 916 F.2d at 584-85.

The court in O’Rourke explained that, “no matter
how strongly [p]laintiffs believe that [d]efendants
violated voters’ rights in the 2020 election, they lack
standing to pursue this litigation unless they identify
an injury to themselves that is distinct or different
from the alleged injury to other registered voters.”
O’Rourke, 2022 WL 1699425, at *2. Here, no matter
how strongly plaintiffs believe that Dominion and
others have chilled “any public expression,” see Docket
No. 31 at 60, q 83, plaintiffs lack standing unless they
identify an injury that is distinct or different from the
injury that they claim “every American” has suffered.
See id. at 59-60, § 81; see Valley Forge Christian Coll.
v. Americans United for Separation of Church & State,
Inc., 454 U.S. 464, 472 (1982) (“[A]t an irreducible
minimum, Art. III requires the party who invokes the
court’s authority to show that he personally has
suffered some actual or threatened injury as a result of
the putatively illegal conduct of the defendant.”
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(quotation omitted)).® Plaintiffs’ allegations that
defendants have chilled the national dialogue on the
2020 election support only a generalized grievance that
1s insufficient to establish plaintiffs’ standing.

2. Alleged Threat of Litigation

Second, plaintiffs claim that defendants seek to
“Intimidate anyone who might speak out regarding
election integrity and security,” Docket No. 31 at 11,
9 12, because the letters that Clare Locke sent state
that “[lJitigation regarding these issues is imminent.”
Id. at 6-7, § 5. Plaintiffs claim that they are
“threatened by the prospect of having to defend against
a meritless defamation lawsuit” brought by Dominion.
Id. at 63, § 85. In so far as plaintiffs’ alleged
intimidation injury is based on defendants’ “general
threat to all,” see id., that is a generalized grievance
that cannot support standing. However, plaintiffs and
the class received an actual letter, which distinguishes
the alleged threat of litigation against them from
Dominion’s “general threat to all” Americans.

Standing requires not only a particularized injury,
but an “actual or imminent, not ‘conjectural’ or
‘hypothetical” one. See Lujan, 504 U.S. at 560.
“Allegations of possible future injury do not satisfy the
requirements of Art. III. A threatened injury must be

8 To the extent plaintiffs base their standing arguments on
allegations that “news media reporters and bloggers” have been
chilled, see id. at 62—63, 9 87, such allegations are irrelevant to the
inquiry of whether plaintiffs “personally ha[ve] suffered some
actual or threatened injury.” See Valley Forge, 454 U.S. at 472;
O’Rourke, 2022 WL 1699425, at *2.
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‘certainly impending’ to constitute injury in fact.”
Whitmore v. Arkansas, 495 U.S. 149, 158 (1990). “An
Article III injury . . . must be more than a
possibility. . . . The threat of injury must be both real
and immediate.” Nova Health Sys. v. Gandy, 416 F.3d
1149, 1155 (10th Cir. 2005) (quoting Essence, Inc. v.
City of Fed. Heights, 285 F.3d 1272, 1282 (10th Cir.
2002) (quotation omitted). “A claimed injury that is
contingent upon speculation or conjecture is beyond the
bounds of a federal court’s jurisdiction.” Tandy, 380
F.3d at 1283—-84. “But ‘[o]ne does not have to await the
consummation of threatened injury to obtain
preventive relief. If the injury is certainly impending,
that is enough.” Babbitt v. United Farm Workers Nat’l
Union, 442 U.S. 289, 298 (1979) (quoting Pennsylvania
v. West Virginia, 262 U.S. 553, 593 (1923)).

The letters that plaintiffs received state that they
are “formal notice[s] to cease and desist taking part in
defaming Dominion and to preserve all documents and
communications that may be relevant to Dominion’s
pending legal claims” and that “[l]itigation regarding
these issues is imminent.” See Docket No. 31 at 4, 9 5.
Defendants argue that the letters do not indicate that
litigation against plaintiffs is “certainly impending,” see
Whitmore, 495 U.S. at 158, and that plaintiffs’
allegations about the “prospect of having to defend” a
lawsuit, see Docket No. 31 at 63, § 85, show that their
alleged injury is “speculation or conjecture.” See Tandy,
380 F.3d at 1284.

The issue of whether a plaintiff’s fear of threatened
litigation is sufficient for standing often arises in the
context of pre-enforcement challenges to criminal
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statutes. See, e.g., Bronson v. Swensen, 500 F.3d 1099,
1108-09 (10th Cir. 2007). Consistent with the usual
standing requirements of an “actual or imminent, not
‘conjectural’ or ‘hypothetical” injury, see Lujan, 504
U.S. at 560, courts have held that, for a threat of
prosecution to be sufficient for Article III injury, a
plaintiff must show a “credible threat of prosecution,”
see Babbitt, 442 U.S. at 298, or a “real and immediate
threat” of prosecution. See D.L.S., 374 F.3d at 974
(quoting Faustin v. City & Cnty. of Denver, 268 F.3d
942, 948 (10th Cir. 2001)). The plaintiff’s fear must be
an “objectively justified fear of real consequences.” Id.
at 975.

Plaintiffs have not plausibly alleged that litigation
against them was actual, imminent, or certainly
impending when they filed their lawsuit. Although
such litigation was possible, a mere possibility of injury
1s not sufficient for standing. Whitmore, 495 U.S. at
158. The threatened injury “must be both real and
immediate,” Nova Health Sys., 416 F.3d at 1155, not
speculative. Tandy, 380 F.3d at 1283—-84. Plaintiffs
have not alleged that a lawsuit against them was
certainly impending when they filed suit. See Babbitt,
442 U.S. at 298. For instance, plaintiffs do not allege
that they took any action consistent with fear of a
certainly impending lawsuit, such as hiring attorneys
to defend the suit. Plaintiffs allege only that they
feared being sued. Moreover, there are no allegations
that could support that plaintiffs’ fear was objectively
justified. Given that plaintiffs’ affidavits did not
mention Dominion at all, Docket No. 31 at 8, § 7, and
Dominion’s defamation law firm “completely failed to
1dentify even one supposedly defamatory statement,”
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see id. at 51, 9 78, plaintiffs’ fear of litigation was not
objectively reasonable. See D.L.S., 374 F.3d at 975
(affirming grant of motion to dismiss for lack of
standing because the plaintiff’s fear of prosecution was
not objectively reasonable). Although plaintiffs note
that Dominion has sued Fox News, One America News
Network, Newsmax Media, MyPillow, Sidney Powell,
Rudy Giuliani, Mike Lindell, and Patrick Byrne, see
Docket No. 31 at 51, 58, §9 77, 81, plaintiffs do not
allege that these individuals’ and entities’ conduct was
similar to plaintiffs’, which could lend credibility to a
threat of litigation. Cf. Bronson, 500 F.3d at 1108
(“[TThe credibility of a ‘threat’ is diluted when a factual
dissimilarity exists between the plaintiff’'s intended
future conduct and the conduct that triggered any prior
prosecutions under the challenged statute.”).

Standing is determined at the time the action is
commenced, Smith v. Rockett, 522 F.3d 1080, 1081
(10th Cir. 2008), but a plaintiff must have standing
throughout the litigation. See Citizens Concerned, 628
F.2d at 1297. Plaintiffs’ affidavits are dated between
November 3 and November 9, 2020, and plaintiffs
claim to have received defendants’ letters in December
2020 and January 2021. Docket No. 31 at 12-20,
919 16-29. Plaintiffs filed this lawsuit at least nine
months later on September 30, 2021. See generally
Docket No. 1. Although a recipient of one of defendants’
letters may have thought that litigation was “certainly
impending,” see Whitmore, 495 at 158, in December
2020 or January 2021, plaintiffs waited to file this
lawsuit for nine months, during which time Dominion
sued none of them. Plaintiffs do not allege that
defendants took any action against them that could
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have made a possible lawsuit actual, imminent, real, or
immediate. Plaintiffs’ allegations that they feared
litigation after nine months of defendants’ inaction are
not plausible. To conclude otherwise would render
meaningless the imminence requirement of standing.
Accordingly, the Court finds that plaintiffs’
hypothetical injury of threatened litigation is not
sufficient for standing.

3. Alleged Expenditures

Third, some plaintiffs claim that they invested in
home security systems after they received the letter
from Clare Locke. See Docket No. 31 at 13-19, 9 18,
20, 23, 26, 27. The Supreme Court has found similar
“manufactured” injury insufficient for Article III
standing. See, e.g., Clapper v. Amnesty Int’l USA, 568
U.S. 398 (2013). Clapper concerned a group of plaintiffs
whose work allegedly required them to engage in
sensitive communications that might be subject to
surveillance under a federal statute. Id. at 406. The
plaintiffs claimed that they took “costly and
burdensome measures” to protect themselves from
possible future government surveillance, for instance,
traveling abroad to have in-person conversations
instead of communicating electronically. Id. at 406—-07.
The Court held that the measures did not confer a
present injury in fact because a plaintiff “cannot
manufacture standing merely by inflicting harm on
themselves based on their fears of hypothetical future
harm that is not certainly impending.” Id. at 416. “If
the law were otherwise,” the Court continued, “an
enterprising plaintiff would be able to secure a lower
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standard for Article III standing simply by making an
expenditure based on a nonparanoid fear.” Id.

Plaintiffs here contend that some of them have
standing because they incurred certain costs, such as
through the installation of a video doorbell or home
security system, but, as in Clapper, plaintiffs
manufactured this harm based on uncertain fear of
future events. As a result, plaintiffs who purchased
security equipment “lack Article III standing because
they cannot demonstrate that the future injury they
purportedly fear is certainly impending and because
they cannot manufacture standing by incurring costs in
anticipation of non-imminent harm.” See id. at 422.
Plaintiffs also do not explain why buying security
equipment is not a “fanciful, paranoid, or otherwise
unreasonable” response to receiving a cease-and-desist
letter. Cf. id. (quoting Amnesty Int’l USA v. Clapper,
638 F.3d 118, 134 (2d Cir. 2011), revd, 568 U.S. 398
(2013)).

Plaintiffs do not allege that plaintiffs Cizmar,
Daavettila, or Helminen purchased home security
equipment after receiving the Clare Locke letter. See
Docket No. 31 at 15-18, 20, Y9 21, 25, 28. The
complaint alleges that those plaintiffs “sustained an
actual injury in the form of damages to [their] property
and violations of [their] constitutionally protected
rights as a result of [d]efendants’ and Clare Locke’s
1llegal Lawfare campaign and [l]etters.” Id. at 16, 18,
20, 99 21, 25, 28. These are the same conclusory
allegations that plaintiffs provide for the plaintiffs who
also allegedly purchased security equipment. Such
allegations are insufficient. See COPE v. Kan. State Bd.
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of Educ., 821 F.3d 1215, 1221 (10th Cir. 2016)
(“[t]hreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do
not suffice” (quoting Igbal, 556 U.S. at 678)).

4. Alleged Equal Protection Clause
Violations

Finally, plaintiffs allege that defendants have
deprived plaintiffs of the equal protection guarantees
of the Fourteenth Amendment. Docket No. 31 at 72—-74,
99 109-13. It is not clear how this purported injury
differs from plaintiffs’ other alleged injuries, given
plaintiffs’ allegations that the supposed Equal
Protection Clause violation is the improper use of the
courts through threatened litigation and the chilled
speech. Nevertheless, the Tenth Circuit has held that
the “injury in fact” in the equal protection context “is
the denial of equal treatment” itself. Am. C. L. Union
of N.M. v. Santillanes, 546 F.3d 1313, 1319 (10th Cir.
2008). While some courts have required that the
plaintiff be a member of a protected class in order to
have standing for an Equal Protection Clause claim,
see, e.g., MGM Resorts Int’l Glob. Gaming Dev., LLC v.
Malloy, 861 F.3d 40, 45 (2d Cir. 2017) (“An injured
plaintiff has standing to raise an equal protection claim
when the state imposes ‘unequal treatment’ on the
basis of a protected characteristic, such as race.”), the
Tenth Circuit has found Equal Protection Clause
standing in cases not involving protected classes. See,
e.g., Citizen Ctr., 770 F.3d at 913-14.

Plaintiffs allege that Dominion “engaged in
invidious discrimination or intentional misconduct” by
targeting conservatives over liberals who also
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“publicized the role of Dominion voting machines in
election fraud and election tampering.” Docket No. 31
at 73, 9 113. Dominion, which plaintiffs allege is a
“state actor,” has allegedly “attempted through the use
of the courts and the litigation process to suppress
[p]laintiffs’ freedom of speech” and thereby “disfavored
and discriminated against” conservatives, even though
Democrats have also raised concerns about Dominion’s
voting machines. Id. These allegations are sufficient to
plausibly allege injury in fact. See Citizen Ctr., 770
F.3d at 913 (“Citizen Center alleges an additional
injury in fact: the unequal imposition of the risk of a
traceable ballot and related ability to discover how a
member voted, depending on the location of the voter’s
residence. . . At the pleading stage, this allegation is
sufficient for an injury in fact on the equal protection
claims.” (internal citation omitted)); see also Wright &
Miller, 13A Fed. Prac. & Proc., Juris. § 3531.6 (3d ed.
Apr. 2022) (“The inequality itself is an injury that is
remedied by restoring equality.”).

B. Plaintiffs’ Equal Protection Claim

“The Equal Protection Clause of the Fourteenth
Amendment commands that no State shall ‘deny to any
person within its jurisdiction the equal protection of
the laws,” which is essentially a direction that all
persons similarly situated should be treated alike.” City
of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432,
439 (1985) (quoting U.S. Const. amend. XIV, citing
Pyler v. Doe, 457 U.S. 202, 216 (1982)). Plaintiffs bring
their claim under § 1983. Docket No. 31 at 72, 4 110.
Section 1983 is a “vehicle through which one may
vindicate rights conferred elsewhere 1in the
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Constitution and laws of the United States,” Jones v.
Norton, 809 F.3d 564, 577 (10th Cir. 2015), including a
denial of the equal protection of the law. Rost ex rel.
K.C. v. Steamboat Springs RE-2 Sch. Dist., 511 F.3d
1114, 1124 (10th Cir. 2008).

The Fourteenth Amendment’s text, however,
“establishes an ‘essential dichotomy between
governmental action, which is subject to scrutiny under
the Fourteenth Amendment, and private conduct,
which ‘however discriminatory or wrongful,” is not
subject to the Fourteenth Amendment’s prohibitions.”
Gallagher v. Neil Young Freedom Concert, 49 F.3d
1442, 1446 (10th Cir. 1995) (quoting Jackson v. Metro.
Edison Co., 419 U.S. 345, 349 (1974) (quotation
omitted)). Section 1983 “establishes a similar
dichotomy.” Id. at 1447. “Under Section 1983, liability
attaches only to conduct occurring ‘under color of law.”
Id. (quoting § 1983). “Thus, the only proper defendants
in a Section 1983 claim are those who ‘represent [the
state] in some capacity, whether they act in accordance
with their authority or misuse it.” Id. (quoting Nat’l
Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179,
191 (1988) (quotation omitted)). Accordingly, the
conduct that constitutes state action under the
Fourteenth Amendment necessarily constitutes
conduct “under color of law” for § 1983. Id. (citing
Lugar v. Edmondson Oil Co., 457 U.S. 922, 935 (1982)).

Defendants argue that plaintiffs have not plausibly
pled an equal protection violation because Dominion is
not a state actor. Docket No. 40 at 18-21; Docket
No. 41 at 14-15. The Tenth Circuit has applied four
tests for whether a defendant’s conduct constitutes
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state action for a § 1983 claim. These tests are the
“nexus test,” the “symbiotic relationship test,” the “joint
action test,” and the “public function test.” See
Gallagher, 49 F.3d at 1448; Wittner v. Banner Health,
720 F.3d 770, 775 (10th Cir. 2013). Plaintiffs allege
that Dominion meets some or all of these tests. Docket
No. 31 at 22-28, 72, 9 36-43, 111 (alleging, for
instance, that jurisdictions have “outsourced
responsibility for administering, collecting, counting,
recording, and auditing ballot results” to private
companies like Dominion, which has 1,300 contracts
with jurisdictions; that “Dominion employees stand by
to provide troubleshooting and support” when polls are
open; that Dominion provides “complete, end-to-end
election solution[s]”).

However, even assuming that Dominion is a state
actor, which at least one court is skeptical of, see, e.g.,
US Dominion, 2022 WL 1597420, at *11, the Court
must look at the specifically challenged conduct to
determine whether Dominion’s alleged constitutional
violations occurred as a state actor. See Gallagher, 49
F.2d at 1441-53 (the nexus test ensures that the “state
will be held liable for constitutional violations only if it
1s responsible for the specific conduct of which the
plaintiff complains”; the symbiotic relationship test
applied if the private party is “recognized as a joint
participant in the challenged activity”; the joint action
test examines “whether state officials and private
parties have acted in concert in effecting a particular
deprivation of constitutional rights”); Wittner, 720 F.3d
at 777 (the public function test “asks whether the
challenged actionis a traditional and exclusive function
of the state”). Here, plaintiffs’ allegations of Dominion’s
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state action are only based on Dominion’s role in
supplying voting systems. The allegedly
unconstitutional conduct, however, is Dominion’s
alleged disparate treatment of conservatives vis-a-vis
liberals in Dominion’s alleged threats of litigation and
attempts to silence national debate. There is no
allegation that Dominion was a state actor when it
allegedly targeted conservatives with its letters.
Plaintiffs, therefore, have not plausibly alleged that
Dominion’s allegedly discriminatory conduct occurred
under color of state law. See Gallagher, 49 F.3d at
1447. Accordingly, the Court will dismiss this claim.

IV. CONCLUSION
For the foregoing reasons, it is

ORDERED that Dominion’s Motion to Dismiss the
First Amended Class Action Complaint [Docket No. 40]
1s GRANTED. It is further

ORDERED that Hamilton Place Strategies, LLC’s
Motion to Dismiss the First Amended Class Action
Complaint [Docket No. 41] is GRANTED. It is further

ORDERED that plaintiffs’ first, third, and fourth
claims are DISMISSED without prejudice. It is
further

ORDERED that plaintiffss second claim 1is
DISMISSED with prejudice. It is further

ORDERED that this case is closed.
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DATED September 22, 2022.

BY THE COURT:
/s/ Philip A. Brimmer

PHILIP A. BRIMMER
Chief United States District Judge
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 21-¢v-02672-PAB-STV
[Filed September 22, 2022]

JENNIFER L. COOPER, EUGENE DIXON,
FRANCIS J. CIZMAR, ANNA PENNALA,
KATHLEEN DAAVETTILA, CYNTHIA
BRUNELL, KARYN CHOPJIAN,

and ABBIE HELMINEN, individually,

and on behalf of all others similarly situated,
Plaintiffs,

V.

US DOMINION, INC., DOMINION

VOTING SYSTEMS, INC., DOMINION

VOTING SYSTEMS CORPORATION, and

HAMILTON PLACE STRATEGIES, LLC,
Defendants.

FINAL JUDGMENT

In accordance with the orders filed during the
pendency of this case, and pursuant to Fed. R. Civ.
P. 58(a), the following Final Judgment is hereby
entered.
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Pursuant to the Order [Docket No. 49] of Chief
United States District Judge Philip A. Brimmer,
entered on September 22, 2022, it is

ORDERED that Dominion’s Motion to Dismiss the
First Amended Class Action Complaint [Docket No. 40]
1s GRANTED. It is further

ORDERED that Hamilton Place Strategies, LLC’s
Motion to Dismiss the First Amended Class Action
Complaint [Docket No. 41] is GRANTED. It is further

ORDERED that plaintiffs’ first, third, and fourth
claims are DISMISSED without prejudice. It is further

ORDERED that plaintiffs’s second claim 1is
DISMISSED with prejudice. It is further

ORDERED that judgment shall enter in favor of
defendants and against plaintiffs. It is further

ORDERED that defendants are awarded their costs,
to be taxed by the Clerk of the Court, pursuant to Fed.
R. Civ. P. 54(d)(1) and D.C.COLO.LCivR 54.1. It is
further

ORDERED that this case is closed.
Dated: September 22, 2022.
FOR THE COURT:

Jeffrey P. Colwell, Clerk

By s/ S. Grimm
Deputy Clerk
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APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

No. 22-1361
(D.C. No. 1:21-CV-02672-PAB-STV)
(D. Colo.)

[Filed January 16, 2024]

JENNIFER L. COOPER, et al.,
Plaintiffs - Appellants,

V.

US DOMINION, INC,, et al.,

)
)
)
)
)
)
Defendants - Appellees. )
)

ORDER

Before HARTZ, MORITZ, and ROSSMAN, Circuit
Judges.

Appellants’ petition for rehearing is denied.

The petition for rehearing en banc was transmitted
to all of the judges of the court who are in regular
active service. As no member of the panel and no judge
in regular active service on the court requested that the
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court be polled, that petitionis also denied. The request
to publish the order and judgment is denied.

Entered for the Court
/sl Christopher M. Wolpert
CHRISTOPHER M. WOLPERT, Clerk
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APPENDIX E

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

CAUSE NO. 1:21-cv-02672
[Filed December 28, 2021]

JENNIFER L. COOPER, EUGENE )
DIXON, FRANCIS J. CIZMAR, )
ANNA PENNALA, KATHLEEN )
DAAVETTILA, CYNTHIA )
BRUNELL, KARYN CHOPJIAN, )
AND ABBIE HELMINEN, )
INDIVIDUALLY, AND ON )
BEHALF OF ALL OTHERS )
SIMILARLY SITUATED, )
Plaintiffs, )

)

V. )
)

)

)

)

)

)

)

)

US DOMINION, INC., DOMINION

VOTING SYSTEMS, INC.,

DOMINION VOTING SYSTEMS

CORPORATION, and HAMILTON

PLACE STRATEGIES, LLC,
Defendants.

JURY TRIAL DEMANDED



App. 59

FIRST AMENDED
CLASS ACTION COMPLAINT

1. This 1s a class action lawsuit brought by
ordinary Americans whose rights under the First
Amendment to participate in the public debate
regarding election integrity and security have been
infringed by US Dominion, Inc., Dominion Voting
Systems, Inc., Dominion Voting Systems Corporation
(collectively, “Dominion” or the “Dominion entities”),
and Hamilton Place Strategies, LLC (“HPS”)
(collectively, “Defendants”), through their coordinated
campaign to intimidate Americans by waging and
threatening to wage Lawsuit Warfare (“Lawfare”)
against anyone that speaks about anything negatively
related to Dominion’s possible role in election integrity
and security.

2. This lawsuit i1s not about who is right or
wrong regarding the merits of the election or claims of
fraud or mistake. It is about whether these issues are
worthy of debate under the First Amendment, and
whether a corporation that has participated in the
election as a state-actor has the power to chill such
debate by employing intimidating “Lawfare” tactics.

3. Criticism of Dominion’s election technology is
not new. Long before the November 2020 election,
numerous investigative reports, public statements by
officials and experts, and even popular movies like

HBO’s documentary Kill Chain highlighted how
electronic voting machines, including those
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manufactured by Dominion,' defeat verifiability of
election results and could be easily hacked to
manipulate votes. Despite such widespread criticisms,
Dominion stayed silent before now. It is only in
connection with the November 2020 election that
Dominion launched its Lawfare campaign to silence
those who might speak out about possible election
irregularities.

4. As part of this campaign, Dominion publicly
boasted, with the assistance of HPS—Dominion’s
Public Relations Firm—on its website and in
interviews that its lawyers, Clare Locke, LLP (“Clare
Locke”) sent letters to over 150 individuals demanding
they cease and desist from “taking part in defaming
Dominion and to preserve all documents and
communications that may be relevant to Dominion’s
[unspecified] pending claims” and threatened ruinous
“imminent” litigation—even if the recipients of the
letters did not make any public statements about
Dominion. HPS also appeared on television shows for
interviews where they threatened individuals with
lawsuits on Dominion’s behalf.? In these letters,
Dominion, among other things, demanded these
Americans preserve all communications “related to
Dominion or allegations of alleged voting
improprieties” (emphasis added). Dominion’s true

! Clip from Kill Chain: The Cyber War on America’s Elections,
YOUTUBE (Jul. 19, 2021), https://www.youtube.com/
watch?v=8Up73bFTsQg.

2 Michael Steel, Dominion Spokesman: Mike Lindell is Begging to
be Sued. We May Oblige Him., CNN (Feb. 7, 2021),
https://www.youtube.com/watch?v=csONmhFDW4U.
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purpose is not thus simply to silence Plaintiffs and the
Class, but to silence any person, including news
networks whose job it is to hold government officials
accountable, who might speak about election integrity
and security or bring evidence of possible voting fraud
or irregularities to light regarding the November 2020
election.

5. Generally, Plaintiffs are everyday Americans.
They are fathers, mothers, daughters, and sons. They
are the neighbor you say good morning to on your way
to work. Many of these people were poll watchers and
challengers who donated their time to the most
fundamental of all democratic rights—elections. They
are Americans trying to participate in a public debate
about election integrity and security. Plaintiffs have
been intimidated from participating in the debate,
however, because of Dominion, Clare Locke, and HPS’
Lawfare. The following letter, which was sent to
Plaintiff Jennifer Cooper (“Cooper”), is an example of
one of Defendants’ intimidation tactics:
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CLARE LOCKE
LLP
THOMAS A. CLARE, P.C. MEGAN L. MEIER

December 31, 2020
Via Federal Express

Jennifer Lindsey Cooper

Re: Notice of Obligation to Preserve
Documents Related to Dominion

Dear Ms.Cooper:

Our firm is defamation counsel to US Dominion
Inc.' We write to you regarding the ongoing
misinformation campaigns falsely accusing Dominion
of somehow rigging or otherwise improperly influencing
the outcome of the November 2020 U.S. presidential
election. In recent days we sent letters to Sidney Powell
and various media entities demanding retraction of
their myriad defamatory and conspiratorial claims
about Dominion.

Dominion is prepared to defend its good name and
set the record straight. Litigation regarding these
issues 1s imminent. This letter is your formal notice to

! We also represent and write on behalf of its subsidiaries,
Dominion Voting Systems, Inc. and Dominion Voting Systems
Corporation (collectively, “Dominion”).
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cease and desist taking part in defaming Dominion®
and to preserve all documents and communications
that may be relevant to Dominion’s pending legal
claims.

Accordingly, you must ensure that you and your
principals, your agents, your subcontractors, any
agents or employees under your supervision, and all
sources of information upon which you relied are
preserving and retaining all emails, text messages
(including messages sent over messaging platforms
such as WhatsApp), audiovisual recordings, voice
mails, drafts, notes, communications, documents, data,
and electronically stored information of any kind that
relate in any way to these matters. Without any
limitation, this requires you to preserve all drafts,
redline edits, versions, comments, and any other
modifications to all affidavits or declarations that you
prepared or were prepared for you (regardless of
whether they were ultimately used); all research and
any and all other work relating to statements you have
made (whether made in affidavits or declarations, in
other writings, or verbally) about alleged voting
improprieties or Dominion; all research you conducted
or instructed others to conduct relating to Dominion or
allegations of alleged voting improprieties; and all
prepared remarks that you drafted or that were drafted
for you related to Dominion or alleged voting
1Improprieties.

% For the avoidance of doubt, this is a retraction demand pursuant
to relevant state statutes and applicable rules of court.
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In addition, you must preserve, without limitation,
all communications with:

Any member, volunteer, staff, or employee of
the Trump campaign;

Sidney Powell, Rudy Giuliani, Jenna Ellis, L.
Lin Wood, and each of their partners,
associates, and paralegals;

Every individual who assisted you 1in
drafting, or drafted for you, any and all
affidavits or declarations you submitted in
litigation related to Dominion or the
November 2020 presidential election;

Every individual who assisted you in
drafting, or drafted for you, any and all
prepared remarks related to Dominion or
alleged voting improprieties.

Every reporter, editor, blogger, host, or other
member of the media with whom you
communicated about Dominion or the
November 2020 presidential election,
regardless of whether they published any of
your claims; and

Every individual who has compensated you
or any related entity in any manner for
making public statements about, submitting
affidavits or declarations in litigation related
to, or undertaking any other related actions
related to Dominion or the November 2020
presidential election.
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The laws and rules prohibiting destruction of
evidence apply to electronically stored information in
the same manner that they apply to other evidence.
Due to its format, electronic information is easily
deleted, modified, or corrupted. As a result, you must
take every reasonable step to preserve this information
until this matter is resolved. This may include, but
would not be limited to, an obligation to discontinue all
data destruction and data backup recycling policies and
procedures on any and all devices within your
possession, custody, or control. Your obligation to
preserve documents applies both to you individually,
and to any entities that you control.

Confirm receipt of this letter and that you intend to
adhere to our request to retain documents as set forth
above. This is not a complete recitation of Dominion’s
rights and remedies, which are expressly reserved.

We look forward to your prompt response.

Regards,

/s/ Thomas A. Clare, P.C.
Thomas A. Clare, P.C.

/s Megan L. Meier
Megan L. Meier
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This letter tells Cooper on page 1 that “Litigation
regarding these issues is imminent” and that this is
“your formal notice to cease and desist taking part in
defaming Dominion [FN2] and to preserve all
documents and communications that may be relevant
to Dominion’s pending legal claims.” Footnote 2 on
page 1 of the letter says, “For the avoidance of doubt,
this is a retraction demand pursuant to relevant state
statutes and applicable rules of court.” On page 3, the
letter demands Cooper to “Confirm receipt of this letter
and that you intend to adhere to our request to retain
documents as set forth above.” Despite requiring
confirmation of receipt, no contact information
whatsoever was included in the Letters.

6. Among the recipients of these attack letters
from Dominion, Clare Locke, and HPS, are dozens of
average Americans—not public figures—who
volunteered as poll watchers and challengers and
signed sworn statements about election irregularities
they personally witnessed. While it is unclear how
Defendants and their co-conspirators determined the
targets of their Lawfare campaign, Dominion
dispatched Clare Locke to send threatening letters,
falsely claiming they had defamed Dominion, even
though many never mentioned Dominion. In fact, as
above, the letters demanded retraction of unspecified
statements, and in some instances point out the
billion—dollar lawsuits Dominion had filed (collectively,
the “Letters”).” Said another way, the Letters were

* Dominion’s ex post facto spin that these Letters are simply
“document preservation letters” is an affront to anyone who can
read plain English. See Scheduling Order at 3, Doc. No. 20, Cause
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boilerplate directives meant to instill fear and
intimidation. Despite failing to identify the alleged
defamation, Dominion then illegally demanded these
private citizens preserve all communications, emails,
texts—private or otherwise—and a host of other
materials.

7. Each of the named Plaintiffs herein received
a Letter nearly identical to Cooper’s, and each of the
Letters they received contained FN2, which demanded
a retraction of some unspecified statement. The
retraction demands received by the named Plaintiffs
are especially offensive, as none of the affidavits
executed by the named Plaintiffs that presumably led
Dominion, HPS, and Clare Locke to send the Letters
even mentioned Dominion.

8. Defendants did not stop there. Within weeks
after sending the Letters, Dominion began following
through with its threats of “imminent” litigation by
suing several individuals. Then, to give the Letters
even more intimidating effect, Dominion’s public
Lawfare campaign extended to suing news

No. 1:21-cv-02672-PAB-STV. That is certainly not how the Letters
are described in the media or what they are called by Dominion’s
co-defendant. Dominion Threatens MyPillow CEO Mike Lindell
with Lawsuit QOver “False Conspiratorial” Claims, THE
WASHINGTON POST (Jan. 18, 2021) (“More than 150 people —
including Kelli Ward, the staunchly pro-Trump chair of the
Arizona GOP — were sent cease-and-desist notices and
warnings to preserve documents in a recent wave of letters to
those who provided affidavits in election lawsuits, according to
Hamilton Place Strategies, a communications firm representing
Dominion that shared copies of letters and a list of recipients
Monday.”)
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networks—Fox News, One America News Network,
and Newsmax—and other individuals for billions of
dollars. The lawsuits were subsequently amplified by
a high—powered, well-orchestrated publicity campaign
developed by HPS and designed to spread their
allegations to as many people as possible. Defendants
and their co-conspirators intended for their media blitz
to inflict a crippling fear of becoming the next target of
a billion—dollar lawsuit if one decides to speak or testify
regarding election integrity or security. And
Defendants’ plan appears to have worked because news
networks and individuals alike have begun self-
regulating their speech concerning election integrity
and security for fear of a billion—dollar lawsuit.

9. For example, Plaintiffs are restricted—
according to the Letters—from speaking about a topic
of major public concern: the largest cyber breach in
U.S. history. In December 2020, the U.S. government
announced it suffered the largest cyber breach in
history through the Solar Winds hack. This breach
demonstrates how vulnerable electronic voting systems
are to hackers because those systems are, directly or
indirectly, connected to the internet.! Despite Dominion
CEO John Poulos’s claims that Dominion had never
used SolarWinds, an archival screenshot of Dominion’s
website shows a now—erased SolarWinds logo.” Based

* See, e.g., https://www.cnn.com/2020/12/14/politics/us-agencies-
hack-solar-wind-russia/index.html.

> Zachary Stieber, Dominion Voting Systems Uses Firm That Was
Hacked, THE EpPocH TIMES, Dec. 14, 2020.
https://www.theepochtimes.com/mkt_app/dominion—voting—
systems—uses—firm—that—was—hacked_3617507.html.
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on this evidence, it appears that Dominion did use
SolarWinds software. Public debates, audits, and/or
investigations of the 2020 General Election are
currently being conducted or contemplated by state
legislators in Arizona, Georgia, Wisconsin,
Pennsylvania, and other states to ascertain the scale of
vulnerabilities and whether they were exploited. By
widely publicizing their intimidation campaign,
Defendants and their co-conspirators seek to intimidate
and silence not just Plaintiffs and the Class, but also
the public at large from exercising their right to speak
and to share their own testimonial evidence relevant to
proceedings investigating election fraud in the
November 2020 election.

10. Dominion has not waged its Lawfare
campaign as only a corporate citizen, but also as a
state—actor, i.e., the government. Dominion is a
state—actor because States across the United States
have outsourced their constitutional obligation under
Article 1, Section 4, Clause 1 to run elections by
deferring to Dominion’s professional experience and
delegating out the administration, collection, counting,
recording, and auditing of ballot results through voting
technology, software, and thousands of hours of
technical and election services. For example, Georgia
paid Dominion roughly $90,000,000 for a complete,
end—to—end election solution in their Master Solution
contract.® In the Master Solution, Georgia specifically
stated “[t]he unique abilities, knowledge, and skills of

¢ See Master Solution Purchase and Services Agreement at 17,
9 10 & 93-94 (Fee Schedule). https://sos.ga.gov/securevoting/
(Contract link) (last visited Sep. 28, 2021).
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[Dominion] constitute a material inducement for State
entering into this Agreement.”” Such reliance and
partnership between Dominion and States, according
to which Dominion itself takes the place of the
government, makes Dominion’s conduct of elections
and all its related activities a state action. The
administration, collection, counting, recording, and
auditing of ballot results in elections are inherently a
traditional, exclusive public function of the
government. Sonot only have these Americans received
Letters from a corporate citizen with tens of millions in
annual revenue and private equity financial support,
but they have also been threatened by, in effect, the
government itself.

11.  As stated previously, many Plaintiffs did not
mention Dominion in their sworn statements. Yet,
Defendants and their co-conspirators not only sent the
Letters but also demanded unspecified “retractions”
from Plaintiffs. Considering Plaintiffs did not talk
about Dominion in the affidavits that presumably
brought them to Dominion’s attention in the first place,
1t appears that Dominion’s true purpose was not to stop
defamation, but to compel Plaintiffs to retract the
statements attesting to their observations regarding
election integrity generally. Dominion has no authority,
especially when acting as a state actor and the
government, to demand such retractions, which
amounts to clear violations of the First Amendment.

" See Master Solution Purchase and Services Agreement at 9 6.7.
https://sos.ga.gov/securevoting/ (Contract link) (last visited Sep. 28,
2021).
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12. Through 1its promiscuous delivery of
aggressive threats of litigation and its deliberately
broad advertisement of its own threatening activities,
Defendants seek to intimidate anyone who might speak
out regarding election integrity and security concerns,
whether such speech is related to Dominion or not.
Plaintiffs and the Class have been damaged by
Defendants’ Lawfare campaign.

I.
JURISDICTION AND VENUE

13. This Court has subject matter jurisdiction
over this action pursuant to 28 U.S.C. § 1332 of the
Class Action Fairness Act of 2005 because (1) there are
100 or more class members, (i1) there is an aggregate
amount in controversy exceeding $5,000,000, exclusive
of interest and costs, and (ii1) there is minimal diversity
because at least one plaintiff and one defendant are
citizens of different states. Regardless of whether the
case proceeds as a class action, the Court also has
subject matter jurisdiction pursuant to 28 U.S.C.
§ 1331 (federal question jurisdiction) and 28 U.S.C.
§ 1343 (jurisdiction over civil rights actions) because
the Complaint asserts claims against Defendants
brought under 18 U.S.C. § 1962 and 42 U.S.C. § 1983.
This Court has supplemental jurisdiction over state
law claims pursuant to 28 U.S.C. § 1367.

14.  Venue properly lies in this judicial district
pursuant to 28 U.S.C. § 1391 because Defendants
transact business in this district and are subject to
personal jurisdiction in this district. Additionally,
Defendants have received substantial revenue and
profits from sales of its products and services in this
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district. Further, Defendants sent Letters to Plaintiffs
from this district or made the business decision in this
district to instruct Clare Locke to send such Letters
because two of the Dominion defendants are residents
of this district and have their principal places of
business here. Therefore, a substantial part of the
events and/or omissions giving rise to the claims herein
occurred, at least in part, within this district.

15. The Court has specific and general personal
jurisdiction over Defendants because they have
conducted substantial business in this judicial district,
including but not limited to taking substantial steps
within this forum in furtherance of the public relations
campaign and Letters at issues in this lawsuit which
availed HPS of the privileges of conducting activities
within the forum, thus invoking the benefits and
protections of its laws; Dominion is headquartered in
this district and makes this district their principal
place of business; and Dominion intentionally and
purposefully places its products into the stream of
commerce and delivers its services throughout the
United States from within this district.

II.
THE PARTIES

A. Plaintiffs:

16.  Plaintiff Jennifer L. Cooper (“Cooper”), a
small business owner, 1s an individual and citizen of
the State of Michigan, her domicile, and was a poll
watcher and challenger during the November 2020
General Election. See Ex. 1 (Affidavit of Jennifer
Cooper Nov. 9, 2020). Prior to election day, Cooper was
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trained to take notes of anything out of the ordinary
that she witnessed during her work as a poll watcher
and challenger. On the day of the election, Cooper was
at an offsite location counting absentee and military
votes. The day after the election, Cooper was a ballot
challenger at the TCF Center in Detroit. See id. While
there, she witnessed numerous problems and
challenged these problems with the election workers.
See id. Cooper also felt harassed and intimidated by
the other election workers. See id. After having these
experiences, Cooper traveled to Livonia, Michigan with
the notes she recorded from the TCF Center and
drafted an affidavit specifically detailing these issues.®
See id. Cooper did not mention Dominion in her
affidavit. See id.

17.  Despite never mentioning Dominion, Cooper
received a FedEx envelope one day in early January
2021 that contained a Letter. See Ex. 2 (Dominion and
Clare Locke Lawfare Letter Dec. 31, 2020). As Cooper
started to read the Letter from Dominion and Clare
Locke, she immediately had a visceral reaction, one of
dread and fear. In fact, the receipt of the Letter
threatened the most valuable thing in Cooper’s
life—her sobriety. Cooper is a recovering alcoholic and
1s eleven (11) years sober. But that Letter made her
question everything. So much so that she immediately
attended an Alcoholics Anonymous’ meeting for support
from her community. Cooper’s strength to abstain is a
testament to her character. But Cooper was still
unsure what her future looked like because the Letter

% Cooper was unaware that her affidavit would be used for any
specific litigation.
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demanded a retraction of some unknown statement she
allegedly made. It threatened ruinous litigation that
she could not afford. And it demanded her to preserve
evidence she did not have. She played out numerous
situations in her head. What had she said that was
defamatory toward Dominion? How did they know
where she lived? Why would they want to sue? Could
her small business survive? Was she going to be
audited by the IRS? Was she going to lose everything
she had worked so hard for during her life? These types
of questions should never be asked by an American who
volunteered her time to protect the most fundamental
of all democratic rights—elections.

18.  Because of the threatening and intimidating
nature of the Letter, Cooper was scared and thought
unknown people may visit her home. To combat this,
Cooper invested in her own security by purchasing,
among other things, a Ring video doorbell. Cooper has
sustained an actual injury in the form of damages to
her property and violations of her constitutionally
protected rights as a result of Defendants’ and Clare
Locke’s illegal Lawfare campaign and Letters.

19.  Plaintiff Eugene Dixon (“Dixon”), a retired
director of credit, is an individual and citizen of the
State of Michigan, his domicile. Dixon was a poll
watcher and challenger during the November 2020
General Election. As a poll challenger for the Election
Integrity Fund, Dixon worked at the TCF Center in
Detroit monitoring and challenging the ballot count
and witnessed, among other things, ballot duplication.
See Ex. 3 (Affidavit of Eugene Dixon Nov. 3, 2020).
After witnessing numerous concerning issues, Dixon
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was asked to draft an affidavit and send it to local
government officials, which he did.? Dixon’s affidavit
did not in any way discuss or even mention Dominion.

See id.

20.  After fulfilling his civic duty, Dixon received
the same intimidating Letter from Dominion and Clare
Locke, threatening a defamation lawsuit if his
“defamatory” speech continued. See Ex. 4 (Dominion
and Clare Locke Lawfare Letter Dec. 28, 2020). The
Letter also demanded a retraction and ordered him to
preserve all evidence. See id. After reading the Letter,
Dixon was consumed with a sense of fear. He was also
confused. What did he do to receive this Letter? What
had he said that was defamatory toward Dominion?
Was his volunteering as a poll challenger somehow tied
to the Letter? If so, how could fulfilling his civic duty
result in such a draconian Letter? How did Dominion
and Clare Locke know who he was? Concerned and not
knowing whether people would visit his home, Dixon
purchased security equipment to protect himself and
his family, something that Dixon never thought was
necessary before. Clearly, Dixon has sustained an
actual injury in the form of damages to his property
and violations of his constitutionally protected rights as
a result of Defendants’ and Clare Locke’s illegal
Lawfare campaign and Letters.

21.  Plaintiff Francis J. Cizmar (“Cizmar”), a
former employee of a large accounting firm, is an
individual and citizen of the State of Michigan, his

? Dixon was unaware that his affidavit would be used for any
specific litigation.
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domicile. Cizmar, a poll challenger, also received an
intimidating Letter from Dominion and Clare Locke,
threatening a defamation lawsuit if his speech
continued, demanded a retraction, and required him to
preserve evidence. See Ex. 5 (Dominion and Clare
Locke Lawfare Letter Dec. 28, 2020). Like the other
named Plaintiffs, however, Cizmar never mentioned
Dominion in his affidavit. See Ex. 6 (Affidavit of
Francis J. Cizmar Nov. 8, 2020). Feeling overwhelmed,
concerned, and afraid by the Letter and not
understanding why it was sent, Cizmar decided to call
Clare Locke, but no contact information was provided
on the Letter. Clearly, Clare Locke was not interested
in hearing from the people they were harassing and
intimidating with their Lawfare campaign, and their
vexatious demand for confirmation of receipt at the end
of their Letters was apparently intended only to burden
and harass the recipient—just like the onerous
preservation requests. With no number on the Letter,
Cizmar Googled the law firm and found a contact
number. Cizmar called the number but was directed to
voicemail where he left his name and contact
information and requested a call back from Clare Locke
regarding the Letter. Clare Locke never returned
Cizmar’s voicemail. Because of the letter, Cizmar has
become consumed with the safety of himself and his
family. He never leaves his home without making sure
his security system is turned on. And while at home, he
makes sure that all doors and windows remain locked.
Cizmar also keeps the curtains drawn to prevent
people from looking inside his home. Cizmar has
sustained an actual injury in the form of damages to
his property and violations of his constitutionally



App. 77

protected rights as a result of Defendants’ and Clare
Locke’s illegal Lawfare campaign and Letters.

22.  Plaintiff Anna Pennala (“Pennala”), a mother
and part-time office administrator, is an individual and
citizen of the State of Michigan, her domicile, and was
a poll watcher and challenger during the November
2020 election. See Ex. 7 (Affidavit of Anna Pennala
Nov. 8, 2020). As a poll challenger at the TCF Center in
Detroit, Pennala observed several irregularities,
including but not limited to unattended ballot boxes.
See id. Several days after the election, local officials
requested that anyone who witnessed issues with the
election sign affidavits regarding the same. Wanting to
fulfill her civic duty, Pennala traveled to Livonia,
Michigan and filled out an affidavit that detailed the
1ssues she personally witnessed while working at the
TCF Center. Pennala’s November 9, 2020 affidavit
never mentioned Dominion.™

23.  Shortly after Christmas 2020, Pennala was
taking down her Christmas tree when she received a
FedEx envelope containing a Letter. The Letter was
from Clare Locke and Dominion and it threatened
ruinous litigation, demanded a retraction, and ordered
her to preserve evidence. See Ex. 8 (Dominion and
Clare Locke Lawfare Letter Dec. 23, 2020). Pennala
was terrified and nervous. She has four (4) children,
what did she get herself involved with when she
fulfilled her civic duty? All Pennala did was observe an
election. How did this law firm and people who run

19 Pennala was unaware that her affidavit would be used for any
specific litigation.
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elections know where she lived? After researching
Clare Locke and Dominion, Pennala realized that these
were serious people who could destroy her life. Scared
and not knowing whether people would come to her
home, Pennala decided to purchase security equipment
to protect herself and her family. Clearly, Pennala has
sustained an actual injury in the form of damages to
her property and violations of her constitutionally
protected rights as a result of Defendants’ and Clare
Locke’s illegal Lawfare campaign and Letters.

24.  Plaintiff Kathleen Daavettila (“Daavettila”),
a mother, is an individual and citizen of the State of
Michigan, her domicile, and a poll challenger.
Daavettila was a poll challenger at the TCF Center in
Detroit the day after the election. See Ex. 9 (Affidavit
of Kathleen Daavettila Nov. 8, 2020). Daavettila
witnessed numerous issues while at TCF and wrote
notes to keep track of all the problems. See id. Several
days after the election, local officials requested that
anyone who witnessed issues with the election sign
affidavits regarding the same. Wanting to fulfill her
civic duty, Daavettila traveled to Livonia, Michigan
and filled out an affidavit that detailed the problems
she personally witnessed while working at the TCF
Center. Daavettila’s November 8, 2020 affidavit never
mentioned Dominion."

25. One day in December 2020, Daavettila
received a FedEx envelope containing a Letter. The
Letter was from Clare Locke and Dominion, and it

" Daavettila was unaware that her affidavit would be used for any
specific litigation.
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threatened ruinous litigation, demanded a retraction,
and ordered her to preserve evidence. See Ex. 10
(Dominion and Clare Locke Lawfare Letter Dec. 28,
2020). Upon reading the Letter, Daavettila felt afraid
and scared for her family. After being threatened and
in fear of her life and that of her unborn child while
working at the TCF Center, this letter exacerbated all
of those feelings. Why was she being threatened with
alawsuit? How would this affect her family? Daavettila
was terrified and has sustained an actual injury in the
form of damages to her property and violations of her
constitutionally protected rights as a result of
Defendants’ and Clare Locke’s illegal Lawfare
campaign and Letters.

26.  Plaintiff Cynthia Brunell (“Brunell”) is an
individual and citizen of the State of Michigan, her
domicile, and a poll challenger. Brunell was a poll
challenger at the TCF Center in Detroit late on election
night. See Ex. 11 (Affidavit of Cynthia Brunell Nov. 8,
2020). Brunell witnessed numerous issues with the
review of ballots and wrote notes that evening to keep
track of all the issues. See id. Subsequently, Brunell
signed an affidavit on November 8, 2020 attesting to
these issues."” See id. But Brunell never mentioned
anything about Dominion. See id. That did not stop
Dominion, Clare Locke, and HPS from sending an
intimidation Letter to Brunell ordering her to stop
talking, threatening litigation, demanding a retraction,
and requiring her to preserve evidence. See Ex. 12
(Dominion and Clare Locke Lawfare Letter Dec. 23,

2 Brunell was unaware that her affidavit would be used for any
specific litigation.
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2020). Upon reading the Letter, Brunell felt bullied and
afraid. She was self-employed. What would happen to
her family financially if Dominion sued? After receiving
the Letter, Brunell invested in security equipment to
protect herself and her family. Brunell has sustained
an actual injury in the form of damages to her property
and violations of her constitutionally protected rights
as a result of Defendants’ and Clare Locke’s illegal
Lawfare campaign and Letters.

27.  Plaintiff Karyn Chopjian (“Chopjian”), a
business owner, 1s an individual and citizen of the
State of Michigan, her domicile, and was a poll
challenger on election night and the following day at
the TCF Center in Detroit. Chopjian also received an
intimidating Letter from Dominion and Clare Locke,
threatening ruinous litigation, demanding a retraction,
and ordering her to preserve all evidence. See Ex. 13
(Dominion and Clare Locke Lawfare Letter Dec. 31,
2020). As with every other named Plaintiff, however,
Chopjian never mentioned Dominion in her affidavit,
nor did she know who Dominion was."”” See Ex. 14
(Affidavit of Karyn Chopjian Nov. 9, 2020). All
Chopjian knew was that she was being threatened with
litigation that could potentially destroy her life as well
as her business. Chopjian, like the others, was
confused. Why had Dominion sent this letter? As a
result of the Letter, Chopjian purchased security
equipment to protect herself and her family. Chopjian
has sustained an actual injury in the form of damages
to her property and violations of her constitutionally

¥ Chopjian was unaware that her affidavit would be used for any
specific litigation.
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protected rights as a result of Defendants’ and Clare
Locke’s illegal Lawfare campaign and Letters.

28.  Plaintiff Abbie Helminen (“Helminen”) is an
individual and citizen of the State of Michigan, her
domicile. Helminen was a poll challenger at the TCF
Center in Detroit on November 4, 2020. See Ex. 15
(Affidavit of Abbie Helminen Nov. 8, 2020). Helminen
witnessed numerous issues with the review of ballots
and wrote notes that evening to keep track of all the
issues. See id. Subsequently, Helminen signed an
affidavit on November 8, 2020 attesting to these
issues.' See id. Helminen never mentioned anything
about Dominion in her affidavit nor did she know who
Dominion was. See id. Despite this, Dominion and
Clare Locke sent Helminen an intimidation Letter
ordering her to stop talking, threatening litigation,
demanding a retraction, and requiring her to preserve
evidence. See Ex. 16 (Dominion and Clare Locke
Lawfare Letter Dec. 23, 2020). Upon reading the
Letter, Helminen was afraid and scared. How did this
law firm and company who runs elections know who
she was? How did they know where she lived? What
would happen to her family financially if Dominion
sued? Helminen has sustained an actual injury in the
form of damages to her property and violations of her
constitutionally protected rights as a result of
Defendants’ and Clare Locke’s illegal Lawfare
campaign and Letters.

“ Helminen was unaware that her affidavit would be used for any
specific litigation.
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29. Defendants and Clare Locke have unlawfully
weaponized the court system and the litigation process
in an attempt to improperly silence Plaintiffs’ and
others’ political speech about election integrity and
potential fraud, based on the conspirators’ perception
of Plaintiffs’ and others’ viewpoints with respect to the
integrity of the 2020 general election. Plaintiffs are
only several of well over a hundred, likely more,
individuals and entities who received Dominion, HPS,
and Clare Locke’s intimidating Letters and/or have
been sued by Dominion. Because of the chilling effect of
Dominion, HPS, and Clare Locke’s actions—which they
have regularly publicized in the news and on their
website—Plaintiffs and others have been threatened
and intimidated from speaking out in their everyday
lives and as witnesses in any capacity.

B. Defendants:

30. Defendant US Dominion, Inc., is a
corporation organized and existing under the laws of
the State of Delaware with its principal place of
business in Denver, Colorado. It may be served with
process by delivering the summons and complaint to its
Chief Executive Officer, John Poulos, at its principal
place of business, 1201 18th Street, Suite 210, Denver,
Colorado 80202.

31. Defendant Dominion Voting Systems, Inc., is
a corporation organized and existing under the laws of
the State of Delaware with its principal place of
business in Denver, Colorado. It may be served with
process through its registered agent for service of
process in Colorado, Cogency Global, Inc., 7700 E.
Arapahoe Road, Suite 220, Centennial, Colorado 80112.
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32. Defendant Dominion Voting Systems
Corporation is a corporation organized and existing
under the laws of the Province of Ontario, Canada with
its principal place of business in Toronto, Ontario,
Canada. It may be served with process in accordance
with the terms of the Hague Convention.

33. Hamilton Place Strategies, LLC is a limited
liability company organized under the laws of the State
of Delaware with its principal place of business in
Washington, District of Columbia. It may be served
with process by delivering the summons and complaint
to its Chief Executive Officer, Stuart Siciliano, at its
principal place of business, 805 15th St. NW, Suite 200,
Washington, District of Columbia 20005.

C. Named Non-Party Co-Conspirator:

34.  Non-party co-conspirator Clare Locke, LLPis
alimited liability partnership organized under the laws
of the State of Virginia.

III.
FACTUAL ALLEGATIONS

35.  Dominion, HPS, and Clare Locke, acting in
concert and as part of an unlawful enterprise based in
Colorado, have illegally and abusively weaponized the
court system and the litigation process in an improper
attempt to silence Plaintiffs, the Class, and American
citizens from participating in a long-standing, ongoing
national conversation about election integrity and, in
particular, speaking about and bringing to light
evidence of alleged election fraud and irregularities in
the November 2020 election. Plaintiffs now sue to bring
a stop to Defendants’ abuses of the legal system and
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protect Americans’ right to speak freely on matters of
the utmost public concern.

A.
Dominion is a State Actor

36. Increasingly, jurisdictions have chosen to
delegate to private contractors the conduct of election
operations, including the programming, maintenance,
and operation of voting machines and tabulation
software, and even the delivery of election-related
services, even though prescribing the “times, places
and manner of holding elections” is a constitutional
obligation expressly assigned to the legislatures of the
States under Article 1, Section 4, Clause 1. By the time
of the 2020 General Election, at least 3,143 counties
across the United States had outsourced responsibility
for administering, collecting, counting, recording, and
auditing ballot results to private contractors. For the
2020 General Election, Dominion provided its voting
machines and services to more than half of the United
States from its U.S. corporate headquarters in
Colorado. Many of these states, such as Arizona,
Nevada, Wisconsin, Michigan, Georgia, Florida, and
Pennsylvania, have been referred to as battleground or
swing states because their voters are equally divided
(or nearly equally divided) in their degree of support for
the two primary political parties. In fact, Dominion has
contracts with over 1,300 governmental jurisdictions
around the United States to administer elections.

37. In order to meet the ever-growing election
demands, Dominion manufactures voting machines and
has vertically integrated all other necessary
components to administer, collect, count, record, and
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audit elections, including software that runs the
machines and thousands of employees to provide
technical and election support. In order to meet
contractual obligations with States across the country
and maintain their machines, Dominion also executes
software updates, fixes, and patches. As was seen by
the 2020 General Election, some of these software
updates, fixes, and patches came as late as the night
before election day. Dominion’s software updates are
done at its own discretion, including via the internet.

38.  Dominion designs public election processes
with its hardware and software products at the center
and provides administrative services for public
elections.'” While polls are open, Dominion employees
stand by to provide troubleshooting and support when
voting machines malfunction during many stages of the
process, including during the audit. Not only do
Dominion employees provide essential functions, but so
do the machines themselves. In fact, Dominion
incorporates within their “Democracy Suite” a piece of
Dominion ballot scanning and interpretation
software.'® When questions arise regarding voters’
intent, one of the most fundamental functions of
election workers is to determine that intent so that the
ballot can be counted correctly. And it is without
question that an election worker is a state actor.
Dominion’s ballot scanning and interpretation software

"DEMOCRACY SUITE® ELECTION MANAGEMENT SYSTEM,
https://www.dominionvoting.com/democracy—suite—ems/ (last
visited Aug. 25, 2021).

' Id.
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has attempted to remove the need of election workers
in the process of voter intent because it details the
system’s interpretation of the voter’s intent.'” Clearly,
Dominion’s role of administering, collecting, counting,
recording, auditing, and determining voter’s intent is
a state action.

39. By its own account Dominion provides an
“End-To-End Election Management System” that
“[d]rives the entire election project through a single
comprehensive database.”® Its tools “build the election
project,” and its technology provides “solutions” for
“voting & tabulation,” and “tallying & reporting,” and
“auditing the election.”® The products sold by
Dominion include ballot marking machines, tabulation
machines, and central tabulation machines, among
others. And just like election workers who sometimes
are required to determine voter’s intent, Dominion
likewise does so through their AuditMark technology.”
Dominion’s former Chief Security Officer Eric Coomer
recently admitted that he was an election worker for
the November 3, 2020 General Election while employed
with Dominion.*! Such an admission by a executive of

" Id.
¥ Id.
¥ Id.
»Id.
2 Plaintiff's Original Complaint at § 1, Coomer v. Trump for

President, Inc., Cause No. 2020CV34319, currently pending in the
District Court for the City and County of Denver, Co.
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Dominion furthers the inevitable conclusion that
Dominion is a state actor.”” As a result of Dominion’s
contracts with government entities, it has been
delegated the constitutional responsibility to
administer public elections, which is traditionally an
exclusive public function of government. In at least one
jurisdiction in the 2020 General Election, Maricopa
County, Arizona, county officials did not even possess
the administrator passwords to the Dominion voting
machines—meaning only Dominion could program and
operate the machines on behalf of the county.”

40.  Such total control by Dominion over their
machines is not isolated to Maricopa County, Arizona.
To the contrary, as reported as recently as
November 15, 2021, it also happens in cities like San
Francisco.* A recent San Francisco Examiner article
questioning how Dominion gained total control over
elections within the city also questioned why open-
source voting technology is not used, as “[o]pen source
1s the ultimate in transparency and accountability for

*Id.

% Jim Hoft, Maricopa County Elections Witness Testifies that
Dominion Ran Entire Election — County Officials and Observers
NEVER had Access or Passwords!, GATEWAY PUNDIT (May 9,
2021), https://www.thegatewaypundit.com/2021/05/maricopa-
county-elections-witness-testifies-dominion-ran-entire-election-
county-officials-observers-never-access-passwords-video/.

2 Jeff Elder, How One Company Came to Control San Francisco’s
Elections, SAN FRANCISCO EXAMINER Nov. 15, 2021),
https://www.sfexaminer.com/news/how-one-company-came-to-
control-san-franciscos-elections/.



App. 88

all.”® “Open-source voting technology would allow
cities’ tech teams to work with vendors on voting
equipment software, advocates say. San Francisco and
many other cities lease ‘black box’ voting machines,
such as the Dominion machines used in The City, with
software that city tech teams cannot access.”” If
places like Maricopa County and San Francisco are not
provided access to the machines and software, then
how are they able to administer and run their
respective elections? The answer is they cannot.
Rather, Dominion, through near-total control of the
election infrastructure, administers and runs these
elections.

41. Dominion’s involvement in running elections
amounts to state action. Dominion willfully
participates in joint activity with States during voting,
including by supplying its products, services, and
employees contemporaneously with election officials to
carry out the election. There is pervasive entwinement
between Dominion and States.

42. Fundamentally, States have outsourced their
Constitutional obligation by deferring to Dominion’s
professional judgment to administer, collect, count,
record, and audit ballot results. In Georgia, for
example, voters can only use Dominion machines,
software, and services because of the statewide
contract and a state law that requires the statewide

»Id.

* Id.
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use of a uniform voting system.?” See O.C.G.A.
§ 21-2-300(a)(1). As part of the Master Solution
Purchase and Service Agreement between Georgia and
Dominion, the parties agreed that the “State hasrelied,
and will rely on, [Dominion’s] experience and expertise
in installing, implementing, and servicing the Solution
purchased under this Agreement.” Dominion’s core
responsibilities under the Agreement were, therefore,
the administration, collection, counting, recording, and
auditing of ballots and election results and the
provision of thousands of hours of support.” The
Agreement cost the State of Georgia roughly
$90,000,000 upfront.?® And soon, the “service” bills from
Dominion to local counties started to roll in. In Fulton
County, Georgia alone, for six weeks of service for the
“week ending on October 25” through the “week ending
November 29,” 2020, Dominion collected
$1,297,260.00.%

43. States have exercised their authority to
regulate elections by contracting with Dominion and

" See Master Solution Purchase and Services Agreement, by and
between Dominion Voting Systems, Inc., and Secretary of State of
the State of Georgia (July 29, 2019),
https://gaverifiedvoting.org/pdf/20190729-GA-Dominion-
Contract.pdf.

®Id. at § 4.1.1.
2 4.
 Id.

31 Fulton County, Georgia, Invoice No. DVS138565R1 (March 31,
2021).
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then deprived their citizens of a venue independent of
Dominion to cast their votes. And Dominion’s business
of administering, collecting, counting, recording, and
auditing ballot results did not end on November 3,
2020. Rather, States were conducting audits of the
election results up to a month later, and Dominion was
there throughout. Even well after the election was over
and Congress certified the results, Dominion began
providing software updates. It has been publicly
alleged in various jurisdictions that Dominion’s
software updates performed after the November 2020
election removed certain information from the voting
system and voting machines that federal law requires
to be preserved for 22 months.?*> See 52 U.S.C. § 20701.
Because elections are now conducted in so many places
either partly or entirely through the use of proprietary
electronic voting technology instead of by the
traditional method of hand-marked and hand-counted
paper ballots, state and federal elections today could
not happen without the intimate involvement of
Dominion and companies like it. In fact, Dominion may
currently have more power than individual States and
the federal government regarding elections. By
wielding such power in conducting so many American
elections, Dominion is performing a traditionally,
exclusive public function of the government and is thus
engaged in state action.

2 Griswold and Dominion Caught Destroying the Evidence, MILE
HicH EVENING NEWS (Sep. 21, 2021),
https://milehigheveningnews.com/2021/09/21/griswold-and-
dominion-caught-destroying-the-evidence/
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B.
Democratic Party Congressional Leaders Raise
Concerns about Dominion

44.  Voting machine companies are at the center
of along-standing, ongoing national conversation about
election integrity. Legislators have long raised
questions publicly about who exactly owns and controls
election companies like Dominion. To give one recent
example, in December 2019, United States Senators
Elizabeth Warren (D-Mass.), Amy Klobuchar
(D—Minn.), Ron Wyden (D-Or.), and Congressman
Mark Pocan (D-Wis.) wrote a public letter to Stephen
D. Owens and Hootan Yaghoobzadeh, Managing
Directors of Staple Street Capital, LLC, a private
equity firm, which acquired Dominion in 2018. After
recognizing that Dominion was “one of three election
technology vendors responsible for developing,
manufacturing and maintaining the vast majority of
voting machines and software in the United States, the
four Democratic congressional leaders raised a number
of serious concerns regarding “the spread and effect of
private equity investment in many sectors of the
economy, including the election technology
industry—an integral part of our nation’s democratic
process.”® Those concerns included:

a. “[Tlhat secretive and ‘trouble-—plagued
companies,” owned by private equity firms

3 Letter from Elizabeth Warren, et al. to Stephen Owens and
Hootan Yaghoobzadeh (Dec. 6, 2019),
https://www.warren.senate.gov/imo/media/doc/H.I.G.%20McCart
hy,%20&%20Staple%20Street%20letters.pdf (last wvisited on
Sep. 30, 2021).
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and responsible for manufacturing and
maintaining voting machines and other
election administration equipment, ‘have
long skimped on security in favor of
convenience, leaving voting systems across
the country ‘prone to security problems.”

b. “[T]hree large vendors—Election Systems &
Software, Dominion, and Hart InterCivic—
collectively provide voting machines and
software that facilitate voting for over 90% of
all eligible voters in the United States.”

c. “Election security experts have noted for
years that our nation’s election systems and
infrastructure are under serious threat.”

d. “[V]oting machines are reportedly falling
apart across the country, as vendors neglect
to innovate and improve important voting
systems, putting our elections at avoidable
and increased risk.”

e. “[R]esearchersrecently uncovered previously
undisclosed vulnerabilities in ‘nearly three
dozen backend election systems in 10
states.”

f. “These problems threaten the integrity of our
elections and demonstrate the importance of
election systems that are strong, durable,
and not vulnerable to attack.”

The congressional leaders’ letter followed these
concerns with a request for seven specific categories of



App. 93

information “[iln order to help us understand your
firm’s role in this sector.”

45.  The congressional leaders’ concerns were not
unfounded. It had been widely publicly reported, by the
time of the 2020 election, that Chinese government—
related entities, Chinese technology companies, and
powerful Chinese financial interests had direct or
indirect ownership of and near—total access to
Dominion’s voting machine technology.** Small wonder
that by then congressional leaders had publicly raised
their own serious concerns regarding “the spread and
effect of private equity investment in many sectors of
the economy, including the election technology
industry.”*

46. Despite the existence of a national discussion
involving bi—partisan questions regarding Dominion,
and despite the public focus of national leaders on
these questions, Plaintiffs cannot comment about these
matters of huge public importance because of

% Dominion Voting Systems Acquired by its Management Team
and Staple Street Capital, PR NEWSWIRE,
https://www.prnewswire.com/news-releases/dominion-voting-
systems-acquired-by-its-management-team-and-staple-street-
capital-300681752.html (last visited Nov. 8, 2021); David M.
Rubenstein, CARLYLE GROUP, https://www.carlyle.com/about-
carlyle/team/david-m-rubenstein (last visited Nov. 8, 2021); See
Carlyle Invests US § 140 Million in Four Growth Companies
Across Asia, CARLYLE GROUP, https://www.carlyle.com/zh-
hans/business-segment/%E4%BC%81%E4%B8%9A%E7%A7%81%
E5%8B%9F%E8%82%A1%E6%9D%83?page=6 (last visited Nov. 8,
2021).

% Warren Letter, supra.
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Dominion, HPS, and Clare Locke’s illegal Lawfare
campaign.

C.
Long History of Robust Public Debate
Regarding Dominion and Election Integrity

47.  Thereis along history of robust public debate
concerning Dominion, including from Democrats and
traditional liberal media. Such extensive news coverage
was meant to and did inform the public regarding
potential election integrity and security issues during
the 2020 General Election. And many people who
listened to law makers and watched news coverage
developed opinions regarding Dominion and election
integrity. Despite this long history of public debate
concerning the traditionally, exclusive public function
of administering elections, Dominion, HPS, and Clare
Locke have set out to “defend democracy” by using
Lawfare against Plaintiffs and their speech and have
restricted Plaintiffs’ ability to discuss their opinions,
derived from lawmakers, news coverage, and firsthand
accounts.

48.  Evidence of problems with electronic voting
systems, including Dominion’s system, has been
accumulating for over a decade, and the 2020 General
Election only accelerated this trend. Prior to 2020, it
was well established that these systems were wide
open to hacking. In fact, some States—e.g.,
Texas—rejected Dominion voting systems after
examining their vulnerability to hacking.? Others, like

% Mark Sullivan, Senator Ron Wyden: The GOP is ‘making a
mockery’ of election security, FAST COMPANY (Feb. 19, 2020),
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Arizona, have found cause to order post-election
forensic audits of electronic voting systems—including
Dominion’s voting machines—to attempt to “restore
integrity to the election process.”® The New Hampshire
Senate even voted 24-0 to conduct a complete
examination of Dominion—owned voting machines after
suspicious shorting of votes was discovered.?

49.  During a December 30, 2020, live—streamed
hearing held by the Georgia Senate Judiciary
Subcommittee on Elections, a testifying expert hacked
into a Dominion polling pad.”” And, at the same
hearing, legislators were shown replays of real-time

https://www.fastcompany.com/90465001/senator-ron-wyden-the-
gop-1s-making-a-mockery-of-election-security; Jose A. Esparza,
Report of Review of Dominion Voting Systems Democracy Suite
5.5a, TEX. SEC’Y OF STATE (Jan. 24, 2020), https://www.sos.texas.
gov/elections/forms/sysexam/dominion-d-suite-5.5-a.pdf

" Press Release, Ariz. Senate Republicans, Senate chooses qualified
auditing firm to conduct forensic audit of Maricopa County election
results, OFFICIAL WEBSITE OF THE ARIZONA STATE SENATE,
REPUBLICAN CAUCUS (Jan. 29, 2021), https://www.azsenate
republicans.com/post/senate—chooses—qualified—auditing—firm—
to—conduct—forensic—audit—of-maricopa— county—election—results;
see also Cyber Ninjas, Maricopa County Forensic Election Audit
Volume III at 62 (2021).

% Chad Groenig, Dominion gets caught shorting GOP candidates,
One News Now, Mar. 5, 2021, https://onenewsnow.com/politics—
govt/2021/03/05/dominion—gets—caught—shorting—gop—candidates.

¥ Ski, Dominion machines hacked LIVE during Georgia election
hearing, Blue White Illustrated (Dec. 30, 2020, 10:31 AM),
https://owi.forums.rivals.com/threads/dominion—machines—hack
ed-live—during—georgia—election—hearing.286325/.
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news reports showing that tens of thousands of
previously reported votes were switched from President
Trump to former Vice President Biden in several
counties in Georgia.*

50. In 2009, during a New York congressional
election, it was reported that Dominion’s software
allowed voters to vote for more than one candidate, and
its faulty machines froze during operation due to
insufficient memory.*' In the 2010 general election in
the Philippines, allegations of technical problems and
offers of vote manipulation were rampant.”” In that
election, where Dominion’s products were in more than
2,200 local municipalities, a Dominion “glitch” caused
voting machines to incorrectly read ballots.** A Product
Manager of Dominion indicated that more than 76,000
compact flash cards had to be configured just days
before the election.*

0 https://epochtimes.today/georgia-data-shows-24658-of-trumps-
votes-removed-another-12713-switched-to-biden-data-scientists/.

! Dominion also handled 2009 NY congressional poll, ABS—CBN
News, May 7, 2010, https://news.abs—cbn.com/nation/05/07/10/
dominion—also—handled—2009-ny—congressional—poll.

*2 See, e.g., Reuters, “Aquino unfazed by Philippine poll fraud
allegations,” May 27, 2010, https://www.reuters.com/article/
1dINIndia—48840420100527.

**Ina Reformina, Source code firm Dominion sheds light on voting
glitch, ABS—CBN News, May 7, 2010, https://news.abs—cbn.com/
nation/05/07/10/source—code—firm—dominion—sheds—light—voting
—glitch.

“ See id.
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51. In July 2017, an election-integrity advocacy
organization and individual voters filed an action in
Georgia’s Fulton County Superior Court, seeking to set
aside the results of a 2017 Congressional special
election race in which the Republican candidate had
prevailed. The Curling v. Raffensperger plaintiffs
alleged “sophisticated hackers—whether Russian or
otherwise—had the capability and intent to manipulate
elections in the United States.”*” After the defendants
removed the case to federal court, the plaintiffs in
Curling successfully obtained an injunction against the
State of Georgia’s continued use of its existing,
Dominion-serviced and maintained direct recording
electronic (“DRE”) voting system beyond the end of
2019. Curling v. Raffensperger, 397 F.Supp.3d 1334,
1412 (N.D. Ga. Aug. 15, 2019). After Georgia adopted
a new Dominion ballot marking device (“BMD”) voting
system(the Democracy Suite 5.5—A) to replace the DRE
system in the fall of 2019, the plaintiffs asked the court
to enjoin the new BMD system ahead of the 2020
general election. See Curling v. Raffensperger, 493
F.Supp.3d 1264, 1267 (N.D. Ga. Oct. 11, 2020).

52. On October 11, 2020, just three weeks before
the 2020 General Election, Judge Amy Totenberg
issued an order regarding the Dominion voting
system’s security risks and the potential for fraud or
irregularities.*® Judge Totenberg found substantial

5 Amended Complaint, Doc. 15, at 4 in Curling v. Raffensperger,
No. 1:17-cv-02989-AT (N.D. Ga. Aug. 18, 2017) (Ex. 17).

* Curling v. Raffensperger, 493 F.Supp.3d 1264, 1267 (N.D. Ga.
Oct. 11, 2020) (Ex. 18).



App. 98

evidence that the Dominion system was plagued by
security risks and the potential for votes to be
improperly rejected or misallocated. She wrote, “The
Plaintiffs’ national security experts convincingly
present evidence that this is not a question of ‘might
this actually ever happen?’ —but ‘when it will happen,’
especially if further protective measures are not
taken.”*’

53.  dJudge Totenberg found:

* “[HJuge volume of significant evidence
regarding the security risks and deficits in
the [Dominion] system as implemented . . .”

+ “Evidence presented in this case overall
indicates the possibility generally of hacking
or malware attacks occurring in voting
systems and this particular system through
a variety of routes — whether through
physical access and use of a USB flash drive
or another form of mini—computer, or
connection with the internet.”

+  “[E]vidence credibly explaining how malware
can mask itself when inserted in voting
software systems or QR codes, erase the
malware’s tracks, alter data, or create
system disruption.”

* “Defendants do not appear to actually
dispute that cybersecurity risks are
significant in the electoral sphere.”

Y Id. at 1342.
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Dominion’s Director of Product Strategy and
Security “acknowledged the potential for
compromise of the [Android] operating
system [underlying the Dominion voting
system], by exploiting a vulnerability, that
could allow a hacker to take over the Voting
machine and compromise the security of the
voting system software.”

“[A] formidable amount of evidence that casts
serious doubt on the validity of the use of the
[risk-limiting audit statistical method for
auditing election outcomes] with the current
[Dominion] system.”*®

54.  Although Judge Totenberg declined the
plaintiffs’ late 2020 request in Curling for injunctive
relief requiring paper ballots—because she felt bound
by Eleventh Circuit precedent and because there was
insufficient time to implement the requested relief
prior to the election—she nevertheless expressed
profound concern regarding the Dominion voting
system and Dominion’s less-than-transparent actions:

The Court’s Order has delved deep into the true
risks posed by the new [Dominion] BMD voting
system as well as its manner of implementation.
These risks are neither hypothetical nor remote
under the current circumstances. The insularity
of the Defendants’ and Dominion’s stance here
in evaluation and management of the security
and vulnerability of the BMD system does not

“® Id. at 1278, 1280, 1281, 1283, 1287, 1306.



App. 100

benefit the public or citizens’ confident exercise
of the franchise. The stealth vote alteration or
operational interference risks posed by malware
that can be effectively invisible to detection,
whether intentionally seeded or not, are high
once implanted, if equipment and software
systems are mnot properly protected,
implemented, and audited.

The Plaintiffs’ national cybersecurity experts
convincingly present evidence that this is not a
question of ‘might this actually ever happen? —
but ‘when it will happen,” especially if further
protective measures are not taken. Given the
masking nature of malware and the current
systems described here, if the State and
Dominion simply stand by and say, “we have
never seen it,” the future does not bode well.*

55.  The Curling litigation continues to this day.
Recently, an expert witness for one group of the
plaintiffs, J. Alex Halderman, filed a declaration in the
suit detailing continued serious security vulnerabilities
of Dominion’s voting technology, specifically
Dominion’s ICX BMDs. Mr. Halderman stated:

My July 1, 2021, expert report describes
numerous security vulnerabilities in Georgia’s
Dominion ICX BMDs. These include flaws that
would allow attackers to install malicious
software on the ICX, either with temporary

“ Id. at 1341-42.
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physical access (such as that of voters in the
polling place) or remotely from election
management systems. They are not general
weaknesses or theoretical problems, but rather
specific flaws in the ICX software, and I am
prepared to demonstrate proof-of-concept
malware that can exploit them to steal votes
cast on ICX devices.

My analysis also concludes that the ICX is very
likely to contain other, equally critical flaws that
are yet to be discovered. Jurisdictions can
mitigate this serious risk through procedural
changes, such as reserving BMDs for voters who
need or request them. Election officials cannot
make an informed decision about such urgent
policy changes or any other mitigations until
they have assessed the technical findings in my
report.

Nor do these problems affect Georgia alone. In
2022, the ICX will be used in parts of 16 states.
Nevada will use it as the primary method of in-
person voting in certain areas of the state.
Louisiana is slated to use it for early voting in a
DRE configuration where there is not even a
paper trail. It will be used for accessible voting
in Alaska and large parts of Arizona, California,
Colorado, and Michigan. It will also see some
use in parts of Illinois, Kansas, Ohio, Missouri,
New dJersey, Pennsylvania, Tennessee, and
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Washington State. Officials in these
jurisdictions too must act to update the software
and their procedures, but they cannot do so
without information about the problems.
Continuing to conceal those problems from those
who can-and are authorized to-address them, to
the extent possible, serves no one and only hurts
voters (and heightens the risk of compromise in
future elections).”

56.  According to Dr. Halderman, he has been
attempting to reach Dominion regarding the security
vulnerabilities since January 2021, yet because
Dominion cannot silence an expert testifying in
litigation about the lack of security of Dominion’s
voting machines, Dominion instead ignored his
requests to meet and discuss how Dominion voting
machines can be used to “steal votes.””’ Nonetheless,
Halderman is very careful to not attribute any of his
findings to the November 2020 election—and instead
limits his findings as to how Dominion voting machines
can be used to “steal votes” in future elections
beginning in 2022.%

57. In addition to her December 2019 letter to
Dominion’s parent company, Staple Street Capital,

% Decl. of J. Alex Halderman, Doc. No. 1177-1, at 9 2, 4-5,
Curling v. Raffensperger, Case No. 1:17-cv-02989-AT (N.D. Ga.
Sept. 21, 2021).

1 Id.; Decl. of J. Alex Halderman, Doc. No. 1133, at 8, Curling v.
Raffensperger, Case No. 1:17-cv-02989-AT (N.D. Ga. Jul. 13, 2021).

52 See Decl. of J. Alex Halderman, Doc. No. 1177-1.
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Senator Warren noted how Dominion kept their
operations under a cloak of secrecy: “These vendors
make little to no information publicly available on how
much money they dedicate to research and
development, or to maintenance of their voting systems
and technology. They also share little or no information
regarding annual profits or executive compensation for
their owners.””

58. In August 2018, Senator Klobuchar stated on
nationally broadcast television, Meet the Press, “I'm
very concerned you could have a hack that finally went
through. You have 21 states that were hacked into,
they didn’t find out about it for a year.”*

59.  Senator Wyden, also in the lead up to the
2020 election, explained during an interview:

[T]oday, you can have a voting machine with an
open connection to the internet, which is the
equivalent of stashing American ballots in the
Kremlin . . . [As] of today, what we see in terms
of foreign interference in 2020 is going to make

% Warren, Klobuchar, Wyden, and Pocan Investigate

Vulnerabilities and Shortcomings of Election Technology Industry
with Ties to Private Equity, Elizabeth Warren: United States
Senator for MA (Dec. 10, 2019) https://www.warren.senate.gov/
oversight/letters/warren—klobuchar-wyden—and—pocan—investigate
—vulnerabilities—and—shortcomings—of—election—technology—
industry—with—ties—to—private—equity.

> NBC News, Amy Klobuchar: Concerned That A 2018 Election
Hack Could Succeed (Full) | Meet The Press | NBC News,
YOUTUBE (Aug. 5, 2018), https://www.youtube.com/
watch?v=9wtUxqqLh6U.
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2016 look like small potatoes. This is a national
security issue! . . . The total lack of cybersecurity
standards 1s especially troubling . . . But the
lack of cybersecurity standards leads local
officials to unwittingly buy overpriced, insecure
junk. Insecure junk guarantees three things: a
big payday for the election—tech companies, long
lines on Election Day, and other hostile foreign
governments can influence the outcome of
elections through hacks.”

60.  Afterfailing certification in Texasin January
2019, Dominion again presented its Democracy Suite
5.5—-A voting system in Texas for examination and
certification on October 2 and 3, 2019.%° It failed the
second time as well. “The examiner reports identified
multiple hardware and software issues. . . Specifically,
the examiner reports raise concerns about whether the
Democracy Suite 5.5—-A system 1is suitable for its
intended purpose; operates efficiently and accurately;
and 1is safe from fraudulent or unauthorized
manipulation.”’

» Mark Sullivan, Senator Ron Wyden: The GOP is ‘making a
mockery’ of election security, FAST COMPANY (Feb. 19, 2020),
available at https://www.fastcompany.com/90465001/
senator—-ron—wyden—the—gop—is—making—a—mockery—of—election
—security.

% Jose A. Esparza, Report of Review of Dominion Voting Systems
Democracy Suite 5.5A, Tex. Sec’y of State (Jan. 24, 2020), available
at https://www.sos.texas.gov/elections/forms/sysexam/
dominion—d—suite—5.5—a.pdf (Ex. 19).

T 1d.
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61. OndJanuary 24, 2020, the Texas Secretary of
State denied certification of the system for use in Texas
elections. Texas’ designated experts who evaluated
Democracy Suite 5.5—-A flagged risk from the system’s
connectivity to the internet despite “vendor claims”
that the system is “protected by hardening of data and
IP address features.”® *

[TThe machines could be vulnerable to a rogue
operator on a machine if the election LAN is not
confined to just the machines used for the
election . . . The ethernet port is active on the
ICX BMD during an election . . . This is an
unnecessary open port during the voting period
and could be used as an attack vector.®

Other security vulnerabilities found by Texas include
use of a “rack mounted server” which “would typically
be in a room other than a room used for the central
count” and would present a security risk “since it is out
of sight.”®

% Letter from Brandon Hurley to Keith Ingram (Feb. 19, 2019) (Ex.
20).

 James Sneeringer, Ph.D., Voting System Examination: Dominion
Voting Systems Democracy Suite 5.5-A 2, 5 (TX Sec. of State
Elections Div.), available at https://www.sos.texas.gov/
elections/forms/sysexam/oct2019—sneeringer.pdf.

% Tom Watson, Democracy Suite 5.5A 4-5 (TX Sec. of State
Elections Div.), available at https://www.sos.texas.gov/elections/
forms/sysexam/oct2019—watson.pdf.

o 1d.
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62. Texas Attorney General Ken Paxton later
explained, “We have not approved these voting systems
based on repeated software and hardware issues. It
was determined they were not accurate and that they
failed—they had a vulnerability to fraud and
unauthorized manipulation.”®

63. Election officials and voting system
manufacturers, including Dominion’s CEQO, have
publicly denied that voting systems are connected to
the internet and suggested that such systems,
therefore, are not susceptible to attack wvia the
internet.®® Dominion’s CEO, John Poulos, testified in
December 2020 that Dominion’s voting systems are
“closed systems that are not networked meaning they
are not connected to the internet.”®* Yet, Vice reported
n 2019:

[A] group of election security experts have found
what they believe to be nearly three dozen
backend election systems in 10 states connected

2 Brad Johnson, Texas Rejected Use of Dominion Voting System
Software Due to Efficiency Issues, The Texan, Nov. 19, 2020,
https://thetexan.news/texas—rejected—use—of—dominion—voting—
system—software—due—to—efficiency—issues/.

% Kim Zetter, Exclusive: Critical U.S. Election Systems Have Been
Left Exposed Online Despite Official Denials, Vice (Aug. 8, 2019),
available at https://www.vice.com/en/article/3kxzk9/
exclusive—critical-us—election—systems—have—been—left—exposed
—online—despite—official-denials.

4 See https://danfromsquirrelhill. wordpress.com/2020/12/31/oomf/
(emphasis added). Again, Google’s YouTube deleted this video
shortly after it began to gain circulation.
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to the internet over the last year, including some
in critical swing states. These include systems in
nine Wisconsin counties, in four Michigan
counties, and in seven Florida counties . . . [A]t
least some jurisdictions were not aware that
their systems were online[.] . . . Election officials
were publicly saying that their systems were
never connected to the internet because they
didn’t know differently.”®

In 2020, a team of election security experts found more
than 35 voting systems were online.®

64. In 2020, NBC reported that voting machines
were in fact connected to the internet, making them
susceptible to hacking, and

The three largest voting manufacturing
companies—Election Systems & Software,
Dominion Voting Systems and Hart
InterCivic—have acknowledged they all put
modems in some of their tabulators and

scanners . . . Those modems connect to cell
phone networks, which, in turn, are connected to
the internet . . . “Once a hacker starts talking to

the voting machine through the modem . . . they
can hack the software in the voting machine and

% See Vice, supra note 61.

% Kevin Monahan, Cynthia McFadden, and Didi Martinez, ‘Online
and Vulnerable: Experts find nearly three dozen U.S. voting
systems connected to internet, NBC News, Jan. 10, 2020, available
at https:/www.nbcnews.com/politics/elections/online—
vulnerable—experts—find—nearly—three—dozen—u—s—voting—n111
2436.
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make it cheat in future elections,” Andrew Appel
[a Princeton computer science professor and
expert on elections] said.?’

NBC NEWS INVESTIGATES)

ALARMING NUMBER OF VOTING MACHINES VULNERABLE TO HACKERS | SANEWS

65. Ina 2019 story about the DEF CON hacking
conference, NBC News reported that Dominion avoided
participation in the conference; that hackers can target
voting systems with ease; and that Dominion’s voting
machines are connected to the internet.®®

7 1d.

% NBC News, How Hackers Can Target Voting Machines | NBC
News Now, YouTube (Aug. 12, 2019), https://www.youtube.com/
watch?v=QtWPOKDx2hA.
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Upon information and belief, NBC has not been
threatened by Defendants.

66. In 2017, Dominion refused to respond to
CNNTech’s request for comment about its hackable
voting machines.®” CNNTech also asked Jake Braun, a
former security advisor for the Obama administration
and organizer of the DEF CON hacking conference, “Do
you believe that right now, we are in a position where
the 2020 election will be hacked?” He answered, “Oh,
without question. I mean the 2020 election will be
hacked no matter what we do. . . .”"° Upon information
and belief, neither CNN nor their anchors nor Mr.
Braun have been threatened by Defendants.

% CNN Business, We watched hackers break into voting machines,
YouTube (Aug. 11, 2017), https:/www.youtube.com/
watch?v=HA2DWMHgLnc.

“Id.
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67. The Congressional Task Force on Election
Security’s Final Report in January 2018 identified the
vulnerability of U.S. elections to foreign interference:™

According to DHS, Russian agents targeted
election systems in at least 21 states, stealing
personal voter records and positioning
themselves to carry out future attacks. .. media
also reported that the Russians accessed at least
one U.S. voting software supplier . . . in most of
the targeted states officials saw only
preparations for hacking . . . [but] in Arizona
and Illinois, voter registration databases were
reportedly breached . . . If 2016 was all about
preparation, what more can they do and when
will they strike? . . . [W]hen asked in March
about the prospects for future interference by
Russia, then-FBI Director James Comey

™ CONGRESSIONAL TASK FORCE ON ELECTION SECURITY, FINAL
REPORT (2018) (Ex. 21).
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testified before Congress that: “[T]hey’ll be back.
They’ll be back in 2020. They may be back in
2018.7™

68. The Congressional Task Force on Election
Security report also stated that “many jurisdictions are
using voting machines that are highly vulnerable to an
outside attack,” in part because “many machines have
foreign-made internal parts.” Therefore, “[A] hacker’s
point-of-entry into an entire make or model of voting
machine could happen well before that voting machine
rolls off the production line.””

69. In 2016, “Russian agents probed voting
systems in all 50 states, and successfully breached the
voter registration systems of Arizona and Illinois.”™
The Robert Mueller report and a previous indictment
of twelve Russian agents confirmed that Russian
hackers had targeted vendors that provide election
software, and Russian intelligence officers “targeted
employees of [REDACTED], a voting technology
company that developed software used by numerous

" Id. at 6-17.

" Id. at 25 (citing Matt Blaze, et al., DEFCON 25 Voting Machine
Hacking Village: Rep. on Cyber Vulnerabilities in U.S. Election
Equipment, Databases, and Infrastructure, 16 (2017) available at
https://www.defcon.org/images/defcon—25/DEF%20C0ON%2025%
20voting%20village%20report.pdf).

™ Jordan Wilkie, ‘They think they are above the law’: the firms
that own America’s voting system, THE GUARDIAN, Apr. 23, 2019,
https://www.theguardian.com/us—news/2019/apr/22/us—voting—m
achine—private—companies—voter—registration.
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U.S. counties to manage voter rolls, and installed
malware on the company network.””

70. A 2015 report issued by the Brennan Center
for Justice listed two and a half-pages of instances of
1ssues with voting machines, including a 2014 post-
election investigation into machine crashes in Virginia
which found “voters in Virginia Beach observed that
when they selected one candidate, the machine would
register their selection for a different candidate.””® The
investigation also found that the Advanced Voting
Solutions WINVote machine, which 1s Wi-Fi-enabled,
“had serious security vulnerabilities” because wireless
cards on the system could allow “an external party to
access the [machine] and modify the data [on the
machine] without notice from a nearby location,” and
“an attacker could join the wireless ad—hoc network,
record voting data or inject malicious [data.]””” Upon
information and belief, the Brennan Center for Justice
has not been threatened by Defendants.

™ Report On The Investigation Into Russian Interference In The
2016 Presidential Election, p. 50, available at
https://www.justice.gov/archives/sco/file/1373816/download.

" Lawrence Norden and Christopher Famighetti, AMERICA’S
VOTING MACHINES AT RISK, Brennan Ctr. for Just., 13
(Sep. 15, 2014), available at https://www.brennancenter.org/
sites/default/files/201908/Report_Americas_Voting Machines_At_
Risk.pdf (Ex. 22).

1d.
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71. HBO’s documentary Kill Chain: The Cyber
War on America’s Elections,™ details the vulnerability
of election voting machines, including Dominion
machines. Harri Hursti, a world-renowned data
security expert, showed that he hacked digital voting
machines to change votes in 2005. According to Hursti,
the same Dominion machine that he hacked in 2005
was slated for use in 20 states for the 2020 election.

72. In the documentary, Marilyn Marks,
Executive Director of Coalition of Good Governance
(one of the Plaintiffs in Curling), stated, “In Georgia,
we ended up seeing the strangest thing. In a heavily
Democratic precinct, there was one machine out of a
seven-machine precinct that showed heavy Republican
wins, while the precinct itself and all of the other
machines were showing heavy Democratic wins.” Dr.
Kellie Ottoboni, Department of Statistics, UC Berkeley,
stated the likelihood of this happening is “an
astronomically small chance.” It was less than one in a
million.”

" Simon Ardizzone, Russell Michaels, and Sarah Teale, Kill Chain:
The Cyber War on America’s Elections, HBO (Mar. 26, 2020),
available at https://play.hbomax.com/feature/ urn:hbo:feature:
GXk7d3QAJHI7CZgEAACa0O?reentered=true&userProfileType=
liteUserProfile.

™ Screenshot from https://www.facebook.com/KillChainDoc/videos/
2715244992032273/.



73. In December 2020, the Department of
Homeland Security’s Cybersecurity & Infrastructure
Agency (“CISA”) revealed that hackers infiltrated
SolarWinds software.* While Dominion CEO John
Poulos’s claim that Dominion had never used
SolarWinds, an archival screenshot of Dominion’s
website appears to show a now-deleted SolarWinds logo
(screenshot below). On information and belief,
Dominion in fact did use SolarWinds.

8 Zachary Stieber, Dominion Voting Systems Uses Firm That Was
Hacked, THE EprPocH TIMES, Dec. 14, 2020,
https://www.theepochtimes.com/mkt_app/dominion—voting—
systems—uses—firm—that—was—hacked_3617507.html.



74.  Attorneys representing a Democratic
candidate who lost in 2020 filed a brief raising
Dominion machine errors and election issues, arguing:

[D]iscrepancies between the number of votes
cast and the number of votes tabulated have
been pervasive in the counting of ballots for this
race . . . In addition to the table-to-machine
count discrepancies of which the parties are
aware, there have also been procedural
inconsistencies that question the integrity of the
process . . . [T]he audit results revealed
“unexplained discrepancies” but failed to provide
any explanation . . . what caused those
discrepancies or if they were ever resolved . . . In
this case, there is reason to believe that voting
tabulation machines misread hundreds if not
thousands of valid votes as undervotes . . .*!

75.  Following the 2020 election, state lawmakers
initiated investigations and audits of the results, often
directing particular attention to Dominion’s voting
systems.

8 Oswego County, Index No. ECF 2020-1376, dated February 1,
2021 at 2.



App. 116

a. Congressman Paul Gosar called for a special
session of the Arizona legislature to investigate
the accuracy and reliability of the Dominion
ballot software.®® On January 27, 2021, the
Maricopa County, Arizona Board of Supervisors
voted unanimously to approve an audit of the
2020 election results and a forensic audit of
Dominion’s voting machines.®> The Arizona
senate hired a team of forensic auditors
consisting of four companies to review
Maricopa’s election process.** A week later,
attorneys sent each of those four companies a
threatening cease—and—desist letter, improperly
attempting to influence the reviews.*” The audit
began in April 2021 and, despite nearly-
continuous efforts by left-minded litigants and

% Hannah Bleau, Rep. Paul Gosar Calls on Arizona Officials to
‘Investigate the Accuracy’ of the Dominion Ballot Software After
Reports of ‘Glitches,” BREITBART, Nov. 7, 2020,
https://www.breitbart.com/politics/2020/11/07/rep—gosar—calls—o
n—az—officials—investigate—the—accuracy—of-the—dominion—
ballot—software—after—reports—of—glitches/.

% AUDITING ELECTIONS EQUIPMENT IN MARICOPA
COUNTY, https://www.maricopa.gov/5681/Elections—
Equipment—Audit (last visited Sep. 2, 2021).

8 Press Release, Arizona State Senate, Arizona Senate hires
auditor to review 2020 election in Maricopa County (Mar. 31, 2021)
(on file with author) (Ex. 23).

% Letter from Sara Chimene—Weiss, James E. Barton II, Roopali
H. Desai, and Sarah R. Gonski to Cyber Ninjas, CyFir, Digital
Discovery, and Wake Technology Services (Apr. 6, 2021) (Ex. 24).
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certain Maricopa County officials to thwart it,
concluded in September 2021.%¢

b. Inthe Michigan case of Bailey v. Antrim County,
Cyber Ninjas and CyFir found Dominion voting
machines are connected to the internet, either
by Wi-Fi or a LAN wire; there are multiple ways
election results could be modified and leave no
trace; and the same problems have been around
for 10 years or more.”

c. In that same case, forensic analysts gained
access to the Dominion voting machines used in
the November 2020 election and determined the
following:

% Maricopa County Forensic Election Audit, Volume I, at 1-2 (2021)
(Some of these significant findings include, but are not limited to:
(1) “None of the various systems related to elections had numbers
that would balance and agree with each other. In some cases, these
differences were significant;” (2) “Files were missing from the
Election Management System (EMS) Server;” (3) “Logs appeared
to be intentionally rolled over, and all the data in the database
related to the 2020 General Election had been fully cleared;”
(4) “Software and patch protocols were not followed.” (5) “There
were a significant number of ballots cast by individuals that had
moved prior to the election.” (6) Maricopa County and Dominion
failed to follow basic cyber security best practices and guidelines
from the CISA; (7) The audit further stated that “Legislation
should be considered that would prohibit connecting tabulators, or
the Election Management System Servers or other similar
equipment from being connected to the internet or any other
mechanism that could allow remote access to these systems.”)

8 P1.’s Collective Resp. to Defs.” and Non—Party Counties’ Mots. to
Quash and for Protective Orders at Exs. 7-8 (April 9, 2021), Bailey
v. Antrim County (No. 20-9238).
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1. “The system intentionally generates an
enormously high number of ballot errors
. . . The intentional errors lead to bulk
adjudication of ballots with no oversight,
no transparency, and no audit trail.”

1. “[TThe computer system shows vote
adjudication logs for prior years; but all
adjudication log entries for the 2020
election cycle are missing . . . Removal of
these files violates state law.”

111. “[A]II* server security logs prior to
11:03 pm on November 4, 2020 are
missing. This means that all security logs
for the day after the election, on election
day, and prior to election day are gone. . .
Other server logs before November 4,
2020 are present; therefore, there is no
reasonable explanation for the security
logs to be missing.”®®

d. On April 12, 2021, New Hampshire Governor
Christopher Sununu announced he had signed
legislation appointing an audit of a Rockingham
County race that relied upon Dominion voting
machines after suspicious uniform shorting of
vote tallies for four candidates was uncovered.

% Allied Security Operations Group Revised Preliminary Summary
v.2, Antrim Michigan Forensics Report, 12/13/2020, available at
https://www.depernolaw.com/uploads/2/7/0/2/ 27029178/ex_8-9.pdf.
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e. On March 23, 2021, the Wisconsin Assembly
ordered an investigation into the 2020 election.
Wisconsin uses Dominion voting machines.*

f. Investigations into election irregularities are
also ongoing in Pennsylvania and Georgia,
states which also use Dominion voting machines.

Even the Biden administration has recently sanctioned
Russia for election interference and hacking.”

76. Lawmakers in the state of Pennsylvania
recently launched a probe into election integrity and
security and have sought sworn testimony from
witnesses to voter irregularities and election
improprieties.” A spokesman for the Senate President
Pro Tempore of Pennsylvania stated the election probe
“Is to restore faith in the system by strengthening
election security.”” “That means conducting a thorough
investigation that goes much, much further than the

% Scott Bauer, Wisconsin Assembly OKs investigation into 2020
election, FOX6 NEWS MILWAUKEE, Mar. 23, 2020,
https://www.fox6now.com/news/wisconsin—assembly—
approves—election—investigation.

% See, e.g., Truak, Natasha and Amanda Macias, “Biden
administration slaps new sanctions on Russia for cyberattacks,
election interference,” Apr. 14, 2021, https://www.cnbc.com/
2021/04/15/biden—administration—sanctions—russia—for—cyber—
attacks—election—interference.html.

91 See Penn. Republicans launch election audit, solicit testimony on
“Improprieties” REUTERS (Sep. 3, 2021).

* Id.
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limited audits required by state law.”® Yet, Plaintiffs
cannot participate in this probe, despite their firsthand
knowledge, because of Defendants’ Lawfare campaign.

77.  Clearly, vigorous debate and investigations
have been going on for years surrounding
Dominion—its voting machines’ vulnerabilities—and
election integrity and security. Yet, Plaintiffs, many of
whom never mentioned Dominion, have been targeted
and excluded from speaking openly about such a robust
public debate because of Dominion, HPS, and Clare
Locke’s Lawfare campaign to intimidate and silence
their First Amendment rights. For example, Plaintiffs
cannot speak about:

The Michigan Senate Report on the November
2020 Election in Michigan;*

Problems with Dominion machines and software
during the 2009 New York congressional
election;

Issues with Dominion machines and software in
the 2010 Philippines general election;

Judge Totenberg’s decision in Curling v.
Raffensperger, 493 F. Supp. 3d 1264 (N.D. Ga.
2020);

* Id.

9 See https://misenategopcdn.s3.us-east-1.amazonaws.com/99/
doccuments/20210623/SMPO_2020ElectionReport_2.pdf.
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*+ The Texas Secretary of State’s denial of
certification for Dominion machines and
software;

* NBC news or any others’ reporting concerning
voting machine’s connectivity to the internet or
election integrity and security;

*  The Robert Mueller report regarding hacking of
election software;

* The Brennan Center for dJustice’s report
regarding voting machines changing votes;

* The HBO Documentary Kill Chain: The Cyber
War on America’s Elections;

+  Maricopa County, Arizona’s investigation into
election integrity and security or any other
county’s similar investigation;

* The Biden Administration’s sanctioning of
Russia for election interference and hacking;
and/or

* Dominion’s lawsuits against Sidney Powell,
Rudy Giuliani, Mike Lindell, MyPillow, Fox
News, Newsmax, One America News Network,
and Patrick Byrne, let alone potentially testify
in any of these matters.

For no justifiable reason, Plaintiffs have been
threatened not to take any further part in the national
debate concerning these topics and election integrity
more generally because of Dominion, HPS, and Clare
Locke’s Lawfare campaign. Such Lawfare should not
and cannot be tolerated in a free and open society.
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E.
Plaintiffs’ Alleged Defamation of Dominion

78.  Defendants and Clare Locke completely failed
to 1dentify even one supposedly defamatory statement
in their Letters to Plaintiffs demanding a retraction.
That 1s because Dominion, HPS, and Clare Locke’s
strategy has never actually been aimed at stopping
defamation. To the contrary, what Dominion, HPS, and
Clare Locke actually sought to accomplish by their
Letters was to “defend democracy” by creating a
national environment of intimidation and fear
regarding concerns about the 2020 General Election
and about election integrity and security generally,
such that anyone who watched the news or was a part
of the public debate on these topics would self-regulate
and censor their own legitimate speech for fear of
drawing a meritless billion-dollar retaliatory lawsuit.

79. If Dominion, HPS, and Clare Locke were
genuinely concerned with potential defamation, then
why the standard, boilerplate language in every Letter?
For example, the boilerplate language stated, in
pertinent part:

Dear Ms. Cooper,

Our firm is defamation counsel for US
Dominion Inc. We write to you regarding the
ongoing misinformation campaigns falsely
accusing Dominion of somehow rigging or
otherwise improperly influencing the outcome of
the November 2020 U.S. presidential election. In
recent days we sent letters to Sydney Powell
and various media entities demanding
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retraction of their myriad defamatory and
conspiratorial claims about Dominion.

Dominion is prepared to defend its good
name and set the record straight. Litigation
regarding these issues is imminent. This
letter is your formal notice to cease and
desist taking part in defaming Dominion
[FN2] and preserve all documents and
communications that may be relevant to
Dominion’s pending legal claims.

Ex. 2 (emphasis added). Footnote 2 in the letter states
“[flor the avoidance of doubt, this is a retraction
demand pursuant to relevant state statutes and
applicable rules of court.” What possible defamatory
conduct did Ms. Cooper, for example, allegedly say
against Dominion worthy of such an intimidating
Letter threating “imminent” litigation? Nothing. Below
1s the affidavit of Ms. Cooper based on her firsthand
knowledge of issues she witnessed as a poll challenger
in Michigan, none of which included Dominion:
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AFFIDAVIT OF JENNIFER LINDSEY COOPER

Jennifer Lindsey Cooper, being sworn, declares
under penalty of perjury:

1. I am personally familiar with the facts stated in
this Affidavit and, if sworn as a witness, am
competent to testify to them as well.

2. I am a registered voter in the State of Michigan.

3. For the 2020 General Election I was hired and
trained as an election worker for Waterford
Township Michigan. I was trained for all
counting positions, but was assigned to be an

absentee ballot counter, including military
ballots.

4. I worked as an election worker counting
absentee and military ballots from 7:00am on
November 3, 2020 to 12:30am on November 4,
2020 in Waterford Township. encountered no
issues during this time, but gained experience in
the ballot counting process.

5. From my experience and training, military
ballots are processed and counted in the
following manner: The envelope is opened and
contains a letter from the military voter and a
copy of a ballot on plain paper that is filled in by
the military voter. These are checked and then
the voter’s votes are transferred to a blank ballot
to be counted. This process is done one ballot at
a time. One Republican and one Democrat
election worker are supposed to be present for
this process.
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On November 4, 2020 I was a Republican
challenger for ballot counting at the TCF Center
in Detroit, Michigan. I arrived at approximately
10:00am.

I observed Table 16 in the TCF center. I observed
an election worker collect approximately five to
seven blank ballots and bring them to the table.
The election worker left these blank ballots
sitting on the table for approximately five
minutes before placing them in a box marked
“problem ballots.” I challenged the -election
worker as to what she was doing with the blank
ballots. In response the election worker moved
the blank ballots and placed them underneath
what looked like a poll book. The election worker
responded to me that she was waiting for her
supervisor to “do military ballots.”

Approximately fifteen minutes after I challenged
her, the election worker was joined by two more
election workers. One of the election workers
began to read from a standard ballot, not a
military ballot, that she had pulled from a stack
of other standard ballots. This ballot did not
appear to be a military ballot in anyway. There
was no outside packaging, there was no military
letter, and it was a standard ballot, not the type
of ballot returned from military voters.

I then saw two more blank ballots filled out in
the same manner described in paragraph 8. A
standard ballot that did not appear to be a
military ballot was read off and a blank ballot
was filled in.
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10.  All of the ballots that I observed filled out in this
way contained votes for Joe Biden for President.

11.  Ifurther observed that many blank ballots were
transferred between tables at a time. They were
picked up in large batches and not counted.
There was no recording of the chain of custody of
these blank ballots. Blank ballots were tucked
underneath things, shuffled into boxes labeled
“problem ballots” and not tracked.

12. As I attempted to challenge this process I was
harassed by Democrat challengers. I was told
“go back to the suburbs Karen” and other
harassing statements. The Democrat challengers
would say things like “Do you feel safe with this
women near you” and “is this Karen bothering
you?” I believe this was designed to intimidate
me and obstruct me from observing and
challenging.

Dated: November 9, 2020

/s/ J L Cooper
[stgmature]

[Print name]

JENNIFER LINDSEY COOPER
11/09/2020

Subscribed and sworn to before me on: 11/9/2020
/s/ Kimberly Joi Matson

Notary public, State of Michigan, County of: Wayne
My commission expires:

9/2/2024

[NOTARY STAMP]
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Clearly, Ms. Cooper did not defame Dominion. Nor is
Ms. Cooper aware of making any other statement that
Dominion, HPS, and Clare Locke could possibly
consider defamatory. Yet, she received a Letter from
Dominion threatening “imminent” litigation—a clear
threat that she must stop speaking immediately about
election integrity, irregularities, and potential fraud, as
well as retract her unspecified “defamatory”
statements. Ms. Cooper has been intimidated because
of Dominion, HPS, and Clare Locke’s Lawfare
campaign.

80. Asanadditional example, Mr. Dixon received
an identical threatening Letter promising “imminent”
litigation from Dominion and Clare Locke. What was
Mr. Dixon’s alleged defamatory conduct? Again,
nothing.
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Just as with Ms. Cooper’s affidavit, Mr. Dixon said
nothing related to Dominion. Mr. Dixon was simply
testifying regarding election integrity and
irregularities. The pattern is similar for all Plaintiffs.
Plaintiffs state their observations and concerns over
election integrity and security, like so many others
discussed above, and they receive Letters threatening
lawsuits from Dominion and Clare Locke. Clearly,
Plaintiffs’ right to freedom of expression has been
chilled by Dominion, HPS, and Clare Locke’s Lawfare
campaign.

F.

Defendants Use Lawfare to Silence
and Intimidate Everyone, Not Just
Plaintiffs; Creating a National Culture
of Intimidation and Fear

81. Not only has Dominion filed billion—dollar
defamation lawsuits against several Americans, but
even more egregiously, it has used Lawfare to stifle the
very foundation of an open and free society—the press.
Dominion has filed a $1.6 billion lawsuit against Fox
News. Dominion has filed a $1.73 billion lawsuit
against One America News Network. And Dominion
has filed a $1.73 billion lawsuit against Newsmax
Media, Inc. All of these cases are prominently
showcased on Dominion’s website as part of HPS’
campaign designed to instill fear.
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ELECTION 2020: DISINFORMATION IS
DANGEROUS AND THREATENS DEMOCRACY.

GET THE FACTS ABOUT DOMINION AND ITS VOTING SYSTEMS.

GET THE FACTS

LEGAL ELECTIONS 101 LATEST NEWS
UPDATES

95

% https://www.dominionvoting.com/.
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s ; = e
LEGAL UPDATES

Lies and misinformation have diminished the credibility of U5, slections, subjected hardworking
pubilic afficials 2nd Daminion employees bo harassment aod death threats, and severely damaged
the réputation of our company. Dominlon 15 taking steps to détend ow good name and
repltation

DOMINION FILES DEFAMATION SUITS AGAINST NEWSMAX
MEDIA INC., ONE AMERICA NEWS NETWORK, AND PATRICK
BYRNE

0E/10/21 - Dawnload Complaint (Newsmax Media Inc.) (POF)

08/10/21 = Download Complaint (One Amerca News Network) (PDF)
08/10/21 - Downlosd Complaint {Patrick Byrne) (PDF)

FEDERAL JUDGE GRANTS SANCTIONS MOTICN IN

"FANTASTICAL" ELECTION LAWSUIT AGAINST DOMINION &
OTHERS

08/04/24 - Read Court Order (PDF)

DOMINION RESPONSES TO ARIZONA SENATE SUBPOENA /
PUBLIC RECORDS REQUEST

08/02/21 - Read Subpoena Response (PDF)
08,/02/21 = Read Public Records Response (PDF)
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% https://www.dominionvoting.com/legal-updates-learn-how-we-
are-defending-dominion/.
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Dominion’s exaggerated lawsuits are only superficially
about recovering damages. Defendants’ primary
purpose is strategic, with the principal goal of these
suits being to intimidate those who exercise their right
to free speech about concerns regarding the 2020
General Election and regarding election integrity and
security of electronic voting systems. Dominion’s
willingness to sue news networks reporting
newsworthy coverage regarding election integrity and
security demonstrates that Defendants are seeking to
silence anyone, including Plaintiffs, the Class, and
every American.

82. Defendants’ Lawfare campaign appears to
only be just beginning. In a Forbes article released on
August 10, 2021, attorneys for Dominion stated they
were “still exploring options” as to how to “hold others
accountable,” including but not limited to several
individuals close to President Trump and potentially
Trump himself.°” According to Forbes, Dominion has
“not ruled out other parties.”*

83. Dominion, HPS, and Clare Locke’s Lawfare
campaign to date includes:

a. Atleast 150 Letters, threatening the recipients
with legal action. Some of these Letters include
copies of Dominion’s legal papers in its lawsuits.
The clear message of these Letters is that

9 https://www.forbes.com/sites/alisondurkee/2021/08/10/after-
lawsuits-against-newsmax-and-oann-heres-who-dominion-has-
sued-so-far-and-who-could-be-next/?sh=3480e299510e.

*® Id.
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anyone who comments publicly about Dominion
or the election generally will be ruined.

. Threatening Letters to numerous individuals, in
addition to the Plaintiffs, who signed sworn
affidavits that were used in litigation about the
election process. In many cases, the poll
watchers’ affidavits did not include any
statement about Dominion or the election. But
the Lawfare campaign is total; it seeks to deter
any public expression questioning the 2020
election. Dominion’s clear, even if implicit,
threats that it will sue witnesses who testify
about election irregularities or fraud do not
threaten just the individual witnesses; it
threatens the integrity of the justice system as
a whole.

In another instance, Dominion sent an
intimidating letter to the uncle of an attorney
involved in litigation about the 2020 election.
The uncle himself had no connection to his
nephew’s litigation efforts, but for the
circumstance of being related to someone who
was investigating Dominion and the election.
Nonetheless, Dominion accused the uncle of
disseminating misinformation and making false
accusations. Its letter threatened that
“Litigation regarding these issues is imminent.”
Threatening family members is a tactic usually
associated with criminal enterprises, not
allegedly reputable private corporations and
especially not with the State.



App. 134

d. Another individual, an actuary, performed
statistical analyses of certain 2020 election
returns, inquiring whether the presence of
Dominion voting machines affected election
outcomes. He found non-random differences in
counties that used Dominion machines. He
shared these findings publicly. Dominion mailed
him a box, pictured below, full of legal papers,
which included lawsuits filed against other
citizens along with a threatening cease-and-
desist letter. As a result of speaking out, the
actuary lost business.
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84.  Tofurther amplify the impact of their Letters
and exaggerated lawsuits, Dominion and HPS have
widely publicized them, seeking to ensure
everyone—not just the recipients of the Letters—knows
that they will be punished with Lawfare if they
exercise their First Amendment rights to speak against
Dominion or about concerns over the conduct of the
2020 General Election generally, and that anyone could
be the next victim of a Dominion billion-dollar lawsuit.
For example:

a. In a nationally televised interview, Dominion
CEO John Poulos announced, “Our legal team
is looking at frankly everyone, and we’re
not ruling anybody out.” He said Dominion’s
previous lawsuit was “definitely not the last
lawsuit” it would be filing.

>4

[ wcuec | DOMINION VOTING SYSTEMS CEO
FACLUSIVE T ON SUIT AGAINST MYPILLOW
. :

-_—
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b. Dominion’s website prominently displays its
lawsuits and statements from its attorneys, even
ahead of its own products. The website boasts,
“Dominion has sent preservation request
letters® to Powell, Giuliani, Fox, OAN, and
Newsmax, as well as more than 150 other
individuals and news organizations. Stay tuned
to this page for updates.”

c. HPS provided The Washington Post with over
150 of the Letters and a list of those individuals
who received the letters for an article published
in January 2021.'

% Dominion has attempted to mischaracterize the Letters as
“preservation” letters, which they are not. The Letters begin by
prominently stating “Litigation regarding these issues 1is
imminent. This letter is your formal notice to cease and desist
taking part in defaming Dominion . . .,” then it points to the
footnote regarding retraction, and finally discusses evidence
preservation. Dominion’s characterization of the Letters as
“preservation requests” is disingenuous, as the Letters are clearly
extortionate and transparently intended to threaten the recipients
into silence.

1% Dominion Threatens MyPillow CEO Mike Lindell with Lawsuit
Over “False Conspiratorial” Claims, THE WASHINGTON POST (Jan.
18, 2021), https://www.washingtonpost.com/politics/2021/01/18/
dominion-mike-lindell-mypillow/ (“More than 150 people —
including Kelli Ward, the staunchly pro-Trump chair of the
Arizona GOP — were sent cease-and-desist notices and warnings
to preserve documents in a recent wave of letters to those who
provided affidavits in election lawsuits, according to Hamilton
Place Strategies, a communications firm representing Dominion
that shared copies of letters and a list of recipients Monday.”)
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85.  The life disruption and substantial expense
threatened by the prospect of having to defend against
a meritless defamation lawsuit brought by powerful
corporations that are also effectively governmental
actors (like Dominion) has a predictable and
enormously intimidating chilling effect on the speech of
any reasonable person. Defendants have issued a
general threat to all (“Our legal team is looking at
frankly everyone, and we’re not ruling anybody out”)
and has sharpened that threat by delivering Letters to
specific individuals (“litigation regarding these issues
1s imminent”)—sometimes accompanied by copies of
lawsuits Dominion had already filed against others.
Dominion is also actually suing several individuals and
the press for billions of dollars.

86. Through its Lawfare campaign, Defendants
have likely accomplished their goal of significantly
diminishing, if not entirely silencing, the First
Amendment-protected national discussion about the
integrity and security of the November 2020 election.
News networks and individuals alike, including
Plaintiffs, are now self-regulating their speech for fear
of a meritless billion—dollar, process-as-punishment
lawsuit. Defendants’ use of Lawfare tears at the fabric
of our constitutional order. The scheme has already
started to cripple our system’s ability to ferret out and
discuss these issues. And it has cut a wide hole in the
First Amendment.

87. Inthe aftermath of the 2020 general election,
Dominion, HPS, and Clare Locke aggressively pushed
a narrative that there should be no concerns regarding
the integrity and security of the election. Defendants
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took equally aggressive action to suppress criticism. In
response to Plaintiffs’ exercise of their First
Amendment free speech rights, Dominion, HPS, and
Clare Locke launched their Lawfare campaign against
Plaintiffs and hundreds of others. By design, Dominion,
HPS, and Clare Locke’s campaign not only chilled
Plaintiffs’ speech, but also chilled the speech of many
others that received a Letter, including potentially
thousands of poll watchers, news media reporters and
bloggers, and others. The campaign has also
intimidated potential witnesses to irregularities in
jurisdictions where Dominion served as a state actor by
virtue of its role in administering and conducting the
2020 election. Dominion, HPS, and Clare Locke
conspired in this wrongful scheme because their
purpose 1s to deter fundamentally important
constitutionally-protected activity—free expression by
the People about a particular matter of public concern.

88.  Plaintiffs and the Class are victims of this
conspiracy and enterprise by state-actor Dominion,
HPS, and Clare Locke to silence them by abusing the
litigation process. Plaintiffs and the Class are entitled
to recover their actual and special damages from
Dominion for their collective role in the conspiracy and
enterprise to harm them.

89. Inthecontext of election integrity—so crucial
to the functioning and survival of a democratic form of
government—mno litigant should be able to weaponize
the courts and the litigation process at a mass scale to
stifle public debate. Freedom of speech is constrained
by the law of defamation, but the fact that Defendants
are threatening people like Plaintiffs who have plainly



App. 139

not defamed Dominion reveals what is really
happening. Through their joint enterprise to suppress
certain viewpoints in the country’s political debate
about the integrity of the 2020 election, Dominion,
HPS, and Clare Locke are deliberately and abusively
threatening to invoke the right to petition the
government on the pretext of defamation in order to
eliminate any exercise of the right to free speech on an
issue of fundamental public importance. Plaintiffs and
the Class have been harmed as a result and bring this
suit to recover for that harm.

90. In short, Plaintiffs bring this lawsuit to put
an end to Dominion, HPS, and Clare Locke’s campaign
of Lawfare against those who speak about election
Integrity and security, particularly with regard to the
2020 election. Plaintiffs’ claims rise above any
prerogative that Dominion may assert to wage their
Lawfare campaign by promiscuously threatening
litigation, because the law of defamation does not and
should not immunize state—actors from weaponizing
the judicial system and the litigation process to silence
dissent, unpopular beliefs, or facts inconveniently out-
of-line with mainstream opinion.

IV.
CLASS ACTION ALLEGATIONS

91. Plaintiffs bring this lawsuit as a class action
on behalf of themselves and all others similarly
situated pursuant to Fed. R. Civ. P. 23(a), (b)(2), and
(b)(3) on behalf of the following Nationwide Class: All
persons who received Letters from non—party co—
conspirator Clare Locke on behalf of their client,
Dominion, from November 4, 2020 to the present (the
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“Class”). Excluded from the Class are Defendants,
Defendants’ employees, and Defendants’ subsidiaries.
Also excluded from the Class are those persons who, as
of September 29, 2021, were in pending litigation with
affirmative claims against Dominion. This Class
Definition may be amended or modified as warranted
by discovery or other activities in the case hereafter.

92. Numerosity: The Class encompasses
hundreds of individuals, which is so numerous that
joinder of all members is impracticable. The Class is
ascertainable from Defendants’ records.

93. Typicality: Plaintiffs’ claims are typical of
the claims of the Class, because Plaintiffs and the
members of the Class each received Letters demanding
they preserve all communications and documents,
including those of any purported agents, and
threatening imminent litigation on the baseless claims
that they had defamed Dominion, and were similarly
damaged thereby. Many Class Members who received
these Letters from Defendants had never even publicly
mentioned Dominion. Dominion’s purpose in this
widespread scorched earth campaign is to intimidate
and suppress anyone who might speak out about
Dominion and election fraud in violation of, inter alia,
the First Amendment. Plaintiffs and the other
members of the Class also share the same interest in
preventing Defendants from engaging in such activity
in the future.

94. Adequacy: Plaintiffs will fairly and
adequately protect the interests of the Class. Plaintiffs’
Interests are coincident with, and not antagonistic to,
those of the other members of the Class. Plaintiffs have
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retained counsel competent and experienced in class
and consumer litigation and have no conflict of interest
with other members of the Class in the maintenance of
this class action. Plaintiffs will vigorously pursue the
claims of the Class.

95. Existence and Predominance of
Common Questions of Fact and Law: This case
presents many common questions of law and fact that
will predominate over questions affecting members of
the Class only as individuals. The damages sustained
by Plaintiff and the Class’s members flow from the
common nucleus of operative facts surrounding
Defendants’ misconduct. The common questions
include, but are not limited to:

a. Whether Defendants engaged in a campaign to
illegally intimidate individuals—including
witnesses who filed declarations in federal
court—from speaking out about election fraud in
the November 2020 election or from being
witnesses to pending litigation.

b. Whether Defendants or their agents pursued a
uniform practice to intimidate and suppress free
speech though the improper practice of Lawfare
by sending hundreds of baseless Letters to
silence speech and ideas Dominion deems
unacceptable to their narrative.

c. Whether Plaintiffs and Class members are
entitled to monetary damages or injunctive relief
and/or other remedies and, if so, the nature of
any such relief.
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96. Superiority: A class action is superior to
other available methods for the fair and efficient
adjudication of this controversy because joinder of all
members is impracticable. Furthermore, because the
damages suffered by individual class members may be
relatively small, the expense and burden of individual
litigation makes it impracticable for the members of
the Class to individually seek redress from the wrongs
done to them. Plaintiffs believe that members of the
Class, to the extent they are aware of their rights
against Defendants, would be unable to secure counsel
to litigate their claims individually because of the
relatively limited nature of the individual damages,
and thus, a class action is the only feasible means of
recovery for these individuals. Even if members of the
Class could afford such individual litigation, the court
system could not efficiently handle all of these cases.
Individual litigation would pose a high likelihood of
inconsistent and contradictory judgments. Further,
individualized litigation would increase the delay and
expense to all parties and the court system, due to the
complex legal and factual issues presented by this
dispute. In contrast, the class action procedure
presents far fewer management difficulties, and
provides the benefits of single adjudication, economies
of scale, and comprehensive supervision by a single
court. This action presents no difficulties in
management that would preclude its maintenance as
a class action.

97. In addition, or in the alternative, the Class
may be certified because:
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a. The prosecution of separate actions by
individual members of the Class would create a
risk of adjudications regarding them which
would, as a practical matter, be dispositive of
the interests of the other members of the Class
not parties to the adjudications, or substantially
impair or impede the ability to protect their
interests; and

b. Defendants have acted or refused to act on
grounds generally applicable to the Class,
making appropriate final and injunctive relief
regarding the Class.

V.
CAUSES OF ACTION

98.  The facts alleged above and to be proven at
trial demonstrate that Plaintiffs are entitled to recover
damages and other relief against the various Dominion
entities in this case on one or more theories and causes
of action as set out below:

COUNTI:
VIOLATIONS OF THE RACKETEER
INFLUENCED AND CORRUPT
ORGANIZATION ACT, 18 U.S.C. § 1962

99. Plaintiffs incorporate the foregoing
paragraphs as if fully set forth verbatim below.

100. Pleading further and in the alternative, the
facts set forth herein and to be proven at trial

demonstrate that Plaintiffs are entitled to recovery
under 18 U.S.C. §1964 against the Defendants for
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violations of the Racketeer Influenced and Corrupt
Organization Act, 18 U.S.C. §1962.

101. To establish a civil RICO claim, the plaintiff
must show that the defendant engaged in (1) conduct
(2) of an enterprise (3) through a pattern (4) of
racketeering activity, and that he (5) sustained an

Injury to business or property (6) that was caused by
the RICO violation.

102. An “enterprise” includes any individual,
partnership, corporation, association, or other legal
entity, and any union or group of individuals associated
in fact although not a legal entity. An
“association—in—fact” enterprise does not require a
formal structure such as a hierarchical
chain—of-command, fixed roles for members, a name,
regular meetings, or established rules and regulations.
To establish an enterprise, the plaintiff must show (1) a
common purpose, (2) relationships among those
associated with the enterprise, and (3) longevity
sufficient to permit those associates to pursue the
enterprise’s purpose.

103. The facts alleged above and to be proven at
trial demonstrate that Dominion was the controlling
person of the enterprise based in Colorado, with the
assistance and participation of non-party co-conspirator
Clare Locke, and those unknown individuals working
with them, all of whom constituted an
association—in—fact enterprise (“the Dominion
Enterprise”) having the common purpose of
suppressing speech, dissent, and intimidating and
threatening potential witnesses through Lawfare and
Letters. Further, in carrying out their conduct
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described in this Complaint, Clare Locke and HPS have
not acted merely as agents or instruments of Dominion,
but have instead acted as independent entities whose
conduct, under the circumstances, rises to the level of
active participation in Dominion’s wrongdoing.

104. The facts alleged above and to be proven at
trial demonstrate that the Dominion Enterprise was at
all relevant times engaged in the production,
distribution, or acquisition of goods or services in
Iinterstate commerce. Specifically, two of the Dominion
defendants’ principal place of business are in Colorado,
where Defendants also developed the plan to silence
critics and where ultimate decisions regarding the plan
were determined. From Colorado, Dominion provides
voting machines and election services to customers in
twenty—eight different states. From Colorado,
Dominion, HPS, and Clare Locke decided to issue
written threats to those speaking out about election
Iintegrity and security in numerous states beyond the
borders of the State of Colorado.

105. The facts alleged above and to be proven at
trial further demonstrate that the Dominion Enterprise
has engaged in numerous related acts of racketeering
activity that amount to or pose a threat of continued
criminal activity. Specifically, the Dominion Enterprise
has 1issued—according to Defendants’ own
boasting—over 150 “cease and desist” Letters
threatening companies and individuals (including
family members of those who have spoken publicly
against the voting machines, who have not themselves
spoken publicly about them). Those Letters threaten
the recipients with ruinous litigation unless the
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recipients recant unspecified statements and cease
further public expression regarding election integrity
and security or evidence of fraud related to the 2020
Presidential Election in certain jurisdictions. These
threats constitute extortion, witness intimidation,
witness retaliation, witness tampering, and mail fraud
for purposes of establishing the requisite “predicate
acts” for a civil RICO claim.

106. Under 18 U.S.C. § 1512(b), a person who:

Knowingly uses intimidation, threatens, or
corruptly persuades another person, or attempts
to do so, or engages in misleading conduct
toward another person, with intent to—

(1) influence, delay, or prevent the testimony of
any person in an official proceeding;

(2) cause or induce any person to--

(A) withhold testimony, or withhold a record,
document, or other object, from an official
proceeding;

(B) alter, destroy, mutilate, or conceal an
object with intent to impair the object’s
integrity or availability for use in an official
proceeding;

(C) evade legal process summoning that
person to appear as a witness, or to produce
a record, document, or other object, in an
official proceeding; or
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(D) be absent from an official proceeding to
which such person has been summoned by
legal process; or

(3) hinder, delay, or prevent the communication
to a law enforcement officer or judge of the
United States of information relating to the
commission or possible commission of a Federal
offense or a violation of conditions of probation
supervised release, parole, or release pending
judicial proceedings;

shall be fined under this title or imprisoned not
more than 20 years, or both.

Under 18 U.S.C. § 1512(d):

(d) Whoever intentionally harasses another
person and thereby hinders, delays, prevents, or
dissuades any person from--

(1) attending or testifying in an official
proceeding;

(2) reporting to a law enforcement officer or
judge of the United States the commission or
possible commission of a Federal offense or a
violation of conditions of probationl
supervised release,,2 parole, or release
pending judicial proceedings;

(3) arresting or seeking the arrest of another
person in connection with a Federal offense;
or

(4) causing a criminal prosecution, or a
parole or probation revocation proceeding, to
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be sought or instituted, or assisting in such
prosecution or proceeding;

or attempts to do so, shall be fined under this
title or imprisoned not more than 3 years, or
both.

Here, the Dominion Enterprise has violated 18 U.S.C.
§ 1512 and related Michigan and Colorado law, among
other RICO predicate acts, through its illegal Lawfare
campaign. See also 18 U.S.C.A. § 1961.

107. These Letters and threats constitute a
“pattern” for purposes of a civil RICO claim because the
Dominion Enterprise has made them continuously
since shortly after the 2020 Presidential Election, and
it continues to issue new extortionate threats and
Letters to additional recipients to this day, with no
apparent end in sight to the pattern of racketeering
activity. In fact, Dominion’s attorneys stated as
recently as August 10, 2021 that they have not ruled
out bringing additional lawsuits.

108. Plaintiffs have suffered actual injury as a
result of the Dominion Enterprise’s actions in
furtherance of its racketeering conspiracy and
activities, for which they are entitled to recovery
against those defendants, jointly and severally,
together with treble damages as allowed by law, as well
as attorney’s fees, and for which they now bring this
suit.



App. 149

COUNT II:
42 U.S.C. § 1983: DEPRIVATION OF
EQUAL PROTECTION BY DOMINION’S
STATE ACTION

109. Plaintiffs incorporate the foregoing
paragraphs as if fully set forth verbatim below.

110. Pleading further and in the alternative, the
facts set forth herein and to be proven at trial
demonstrate that Plaintiffs are entitled to recovery
under 42 U.S.C. § 1983 against Defendants, jointly and
severally, for violation of Plaintiffs’ rights under the
First Amendment, the Fourteen Amendment, and
Equal Protection Clause of the United States
Constitution.

111. At all relevant times, Dominion was a state
actor in connection with the 2020 Presidential Election.
Specifically, a private party is committing state action
when the state has delegated to that private entity a
function traditionally, exclusively reserved to the State
or when the State has outsourced one of its
Constitutional obligations to the private entity.
Administering elections of public officials is one such
function and a Constitutional duty required of States,
and the facts alleged above and to be proven at trial
will demonstrate that Dominion was administering
elections in numerous jurisdictions throughout and
across the United States, the results of whose local
2020 presidential voting significantly and materially
impacted the outcome of the 2020 Presidential Election
nationally.
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112. To establish a § 1983 claim, a plaintiff must
show that (1) he has Article III standing to bring the
claim, (2) a right secured by the Constitution or laws of
the United States was violated, and (3) the alleged
violation was committed by a person acting under the
color of state law. Parratt v. Taylor, 451 U.S. 527, 535
(1981), overruled in part on other grounds by Daniels
v. Williams, 474 U.S. 327, 330-31 (1986). Said another
way, a plaintiff must show that the private entity was
a state actor because it was exercising a function
traditionally, exclusively reserved to the State,
Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct.
1921, 1926 (2019) (citing Jackson v. Metropolitan
Edison Co., 419 U.S. 345, 352 (1974)), or because the
State outsourced its constitutional obligations to a
private entity, West v. Atkins, 487 U.S. 42 (1988).

113. To establish a violation of the Equal
Protection Clause under 42 U.S.C. § 1983, the plaintiff
must show state action that inherently favors or
disfavors a particular group of voters. The facts alleged
above and to be proven at trial will demonstrate that
Dominion as a state actor by engaged in invidious
discrimination or intentional misconduct to the
detriment of Plaintiffs, the Class, and others of their
same class of voter. Specifically, Dominion, acting
under color of state law as a private corporation
authorized and employed by various states to perform
the essential state function of administering and
conducting the 2020 Presidential Election, have
attempted through the use of the courts and the
litigation process to suppress Plaintiffs’ freedom of
speech. In doing so, Dominion disfavored and
discriminated against the conservative political
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viewpoints of Plaintiffs and the Class over those of
left—leaning or Democrat—supporting individuals who
also publicized the role of Dominion voting machines in
election fraud and election tampering. A state actor like
Dominion cannot engage 1n viewpoint—based
discrimination in attempting to suppress a private
citizen’s exercise of its First Amendment right to free
speech. By doing so, Dominion unlawfully deprived
Plaintiffs of a legally protected constitutional interest
under color of law in violation of 42 U.S.C. § 1983.

COUNT III:
42 U.S.C. § 1983: DEPRIVATION
OF FIRST AMENDMENT BY
DOMINION’S STATE ACTION

114. Plaintiffs incorporate the foregoing
paragraphs as if fully set forth verbatim below.

115. Pleading further and in the alternative, the
facts set forth herein and to be proven at trial
demonstrate that Plaintiffs are entitled to recovery
under 42 U.S.C. § 1983 against Defendants, jointly and
severally, for violation of Plaintiffs’ rights under the
First and Fourteenth Amendments to the United
States Constitution.

116. At all relevant times, Dominion was a state
actor in connection with the 2020 Presidential Election.
Specifically, a private party is committing state action
when the state has delegated to that private entity a
function traditionally, exclusively reserved to the State
or when the State has outsourced one of its
constitutional obligations to the private entity.
Administering elections of public officials is one such
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function and a constitutional duty required of States,
and the facts alleged above and to be proven at trial
will demonstrate that Dominion was administering
elections in numerous jurisdictions throughout and
across the United States, the results of whose local
2020 presidential voting significantly and materially
1mpacted the outcome of the 2020 Presidential Election
nationally.

117. To establish a § 1983 claim, a plaintiff must
show that (1) he has Article III standing to bring the
claim, (2) a right secured by the Constitution or laws of
the United States was violated, and (3) the alleged
violation was committed by a person acting under the
color of state law. Parratt v. Taylor, 451 U.S. 527, 535
(1981), overruled in part on other grounds by Daniels
v. Williams, 474 U.S. 327, 330-31 (1986). Said another
way, a plaintiff must show that the private entity was
a state actor because it was exercising a function
traditionally, exclusively reserved to the State,
Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct.
1921, 1926 (2019) (citing Jackson v. Metropolitan
Edison Co., 419 U.S. 345, 352 (1974)), or because the
State outsourced its constitutional obligations to a
private entity, West v. Atkins, 487 U.S. 42 (1988).

118. It is well settled that the First Amendment
prohibits the government from subjecting an individual
to retaliatory actions for their speech. Hartman v.
Moore, 547 U.S. 250, 256 (2006) (citing Perry v.
Sindermann, 408 U.S. 593, 597 (1972)). As the
Supreme Court has noted, “[o]fficial reprisal for
protected speech ‘offends the Constitution [because] it
threatens to inhibit exercise of the protected right.” Id.
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(quoting Crawford-El v. Britton, 523 U.S. 574, 588,
n. 10 (1998)). The facts alleged above and to be proven
at trial will demonstrate that Dominion was and is a
state actor and in that capacity engaged in First
Amendment retaliation by sending hundreds of Letters
and waging Lawfare against Plaintiffs and members of
the Class for their constitutionally protected speech
concerning election integrity and security and
Dominion’s role in the November 2020 General
Election. By doing so, Dominion unlawfully deprived
Plaintiffs of a legally protected constitutional interest
under color of law in violation of 42 U.S.C. § 1983.

COUNT IV:
CIVIL CONSPIRACY

119. Plaintiffs incorporate the foregoing
paragraphs as if fully set forth verbatim below.

120. Pleading further and in the alternative, the
facts set forth herein and to be proven at trial
demonstrate that Plaintiffs are entitled to recovery for
common law civil conspiracy against Defendants,
jointly and severally, for their collusion and agreement
to the common objective or course of action, acting
under color of state law and as a state actor, to deprive
Plaintiffs of their constitutional rights under the First
Amendment, and their overt acts in connection with
that common purpose.

121. Toestablish a civil conspiracy under Colorado
law, plaintiffs must show five elements: “(1) two or
more persons, and for this purpose a corporation is a
person; (2) an object to be accomplished; (3) a meeting
of the minds on the object or course of action to be
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taken; (4) one or more unlawful overt acts; and
(5) damages as the proximate result thereof.” See
Walker v. Van Laningham, 148 P.3d 391, 396 (Colo.
App. 2006).

122. The facts set out above and to be proven at
trial will establish that Dominion and HPS, with the
agreement and active participation of other non—party
co—conspirators, including at least Clare Locke, had a
meeting of the minds on the object or course of action
of depriving Plaintiffs of their Constitutional rights
under the First Amendment, while Dominion was
engaged in state action. The facts will further establish
that Defendants committed one or more unlawful overt
acts, including but not limited to the following, in
furtherance of their common objective or course of
action:

a. Engaging in a campaign of abuse of process,
threats, and intimidation, threatening Plaintiffs
not for the pretextual purpose of vindicating any
legitimate right or grievance but for the true,
primary purpose of intimidating Plaintiffs into
silencing their own constitutionally protected
political speech in opposition to Defendants’
point of view on matters of public concern.

b. Acting in Dominion’s capacity as a state actor to
deprive Plaintiffs of their rights under the First
Amendment and their constitutional rights of
equal protection and due process by threatening
sham and potentially ruinous litigation against
Plaintiffs based upon Plaintiffs’ political
viewpoints and the content of Plaintiffs’ speech,
in violation of 42 U.S.C. §1983.
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The facts will further establish that Plaintiffs have
suffered actual damages as a proximate cause of
Defendants and Clare Locke’s agreement and
commission of unlawful overt acts.

VI.
CONDITIONS PRECEDENT

123. All conditions precedent to Plaintiffs bringing
and maintaining this action have been satisfied or
waived.

VIL.
JURY DEMAND

124. Plaintiffs respectfully request a trial by jury
on all issues so triable.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs ask that Defendants be
cited to answer and appear herein, that the Class be
certified, and that, after trial or other hearing on the
merits, Plaintiffs and the Class have and recover
against Defendants, jointly and severally, the relief
requested herein, together with all writs and processes
necessary to the enforcement of same, and all other
relief to which Plaintiffs and the Class may show
themselves to be justly entitled, including but not
limited to:

a. Actual and special damages as allowed by law,
In an amount to be proven at trial, including but
not limited to the following:

1. Damages determined by the trier of fact to
have been suffered by Plaintiffs and the
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Class as a result of the deprivation of their
rights under the U.S. Constitution and as a
result of Defendants’ commission of predicate
acts under civil RICO; together with,

. Three times actual damages for violations of 18

U.S.C. §1962;

Punitive damages as allowed by law, in an
amount to be determined by the trier of fact;

. Reasonable and necessary attorney’s fees, as
allowed by law; and,

. Costs of suit.

Respectfully submitted,

/s/ Douglas A. Daniels
Douglas A. Daniels

Texas State Bar No. 00793579
doug.daniels@dtlawyers.com
Heath A. Novosad

Texas State Bar No. 24037199
heath.novosad@dtlawyers.com
J. Christopher Diamond
Texas State Bar No. 00792459
chris.diamond@dtlawyers.com
DANIELS & TREDENNICK PLLC
6363 Woodway Drive, Suite 700
Houston, Texas 77057

(713) 917-0024 (Telephone)
(713) 917-0026 (Facsimile)
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(720) 420-1395 (Telephone)
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Kurt B. Olsen*

DC Bar No. 445279
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OLSEN Law, P.C.

1250 Connecticut Avenue, NW, Suite 700
Washington, D.C. 20036

(202) 408-7025 (Telephone)
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*Admission Application Pending
Counsel for Plaintiffs

Alan Dershowitz

Massachusetts Bar No. 121200
1575 Massachusetts Avenue
Cambridge, Massachusetts 02138

Of Counsel for Plaintiffs
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Plaintiffs Addresses:

Jennifer L. Cooper
Waterford, Michigan

Eugene Dixon
Bloomfield Hills, Michigan

Francis J. Cizmar
Troy, Michigan

Anna Pennala
Brighton, Michigan

Kathleen Daavettila
Fowlerville, Michigan

Cynthia Brunell
Livonia, Michigan

Karyn Chopjian
Livonia, Michigan

Abbie Helminen
Howell, Michigan

CERTIFICATE OF SERVICE

I hereby attest that the foregoing was filed via the
Court’s CM/ ECF System and was, thereby, served on
all parties at the time of filing.

/s/ Douglas A. Daniels
Douglas A. Daniels




App. 159

APPENDIX F
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PLAINTIFFS-APPELLANTS’ PETITION FOR
REHEARING AND REQUEST FOR
REHEARING EN BANC

Robert A. McGuire, 111
ROBERT MCGUIRE LAW FIRM
1624 Market Street, Suite 202, PMB 86685
Denver, Colorado 80202
(720) 420-1395
ram@lawram.com

Counsel for Plaintiffs—Appellants

[Table of Contents and Table of Authorities
Omitted in Printing of this Appendix.]

I. STATEMENT REQUIRED
BY FED. R. APP. P. 35(b)(1)

The Panel’s decision conflicts with the following
decisions of this Court:

Cardtoons, L.C. v. Major League Baseball
Players Ass’n, 95 F.3d 959 (10th Cir. 1996);

Initiative & Referendum Institute v. Walker, 450
F.3d 1082 (10th Cir. 2006) (en banc);

In re Special Grand Jury 89-2, 450 F.3d 1159
(10th Cir. 2006); and

Shields v. Professional Bureau of Collections of
Maryland, Inc., 55 F.4™ 823 (10th Cir. 2022).

Consideration by the full Court is therefore necessary
to secure and maintain uniformity of the Court’s
decisions.
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II. PRELIMINARY STATEMENT

Plaintiffs, eight individuals who gave affidavits
attesting variously to rank partisanship among election
workers and illegal voting, alleged they received
individually addressed cease-and-desist letters from
defamation counsel for US Dominion (“Dominion”), a
voting system company unknown to many of the
Plaintiffs, that threatened a groundless defamation
lawsuit and demanded Plaintiffs (1) curtail speaking,
(2) retract unspecified prior statements, (3) preserve
records, including emails and text messages, and
(4) respond to the sender, which at least one Plaintiff
did. Dominion’s letters threw Plaintiffs into confusion
and distress over being threatened and falsely accused
of defaming a giant company. In its Answer Brief,
Dominion admitted that it sent the letters because
Plaintiffs signed affidavits used in two lawsuits against
the State of Michigan.' (Answer Br. at PACER pp. 18,
24.)

! Both cases were dismissed with sanctions, but the Sixth Circuit
ultimately reversed that part of the sanctions order that penalized
certain “allegations about election-related events at TCF Center.”
King v. Whitmer, 74 F.4th 511, 527 (6th Cir. 2023). Citing “some
three dozen detailed affidavits” containing “credible allegations”
that election workers “mistreated, intimidated, and discriminated
against Republican election challengers,” the Sixth Circuit noted
this “intimidation and harassment ... was potentially criminal”
and concluded the District Court “should not have dismissed these
affiants’ allegations out of hand.” Id. The Court specifically quoted
two Plaintiffs here by name—Helminen and Pennala—when
describing King allegations that were credible, not sanctionable.
1d.
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Despite these facts, the Panel Majority (the
“Majority”) held that Plaintiffs’ allegations stated no
injury-in-fact that conferred Article III standing for
Plaintiffs’ civil RICO, Equal Protection,> First
Amendment, and common-law conspiracy claims. The
Majority’s Opinion conflicts with several published
Tenth Circuit cases. Perhaps for this reason, the
Concurrence expressed “less confidence than the
majority that Plaintiffs lack standing on all theories
raised on appeal.” (Order & J. at 20.) Plaintiffs now
seek rehearing and rehearing en banc.

III. REASONS WHY THE PETITION
SHOULD BE GRANTED

A. The Majority Opinion Conflicts with
Cardtoons, L.C. v. Major League Baseball
Players Ass’n, 95 F.3d 959 (10th Cir. 1996)

The Majority’s ruling that the District Court lacked
jurisdiction because the Plaintiffs had no injury-in-fact
for purposes of standing conflicts directly with this
Court’s decision in Cardtoons, L.C. v. Major League
Baseball Players Ass’n, 95 F.3d 959, 965—66 (10th Cir.
1996) (“Cardtoons I’).

Cardtoons I stands for the proposition that the
receipt of a cease-and-desist letter establishes a “case
or controversy” between the sender and the recipient

2 The Panel reversed District Court Chief Judge Philip Brimmer’s
ruling in Plaintiffs’ favor that unequal treatment by a presumed
state actor was a standing injury for the equal-protection claim
under ACLU of N.M. v. Santillanes, 546 F.3d 1313, 1319 (10th Cir.
2008).
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that confers jurisdiction for a declaratory judgment
claim under Article ITI. 95 F.3d at 966. Cardtoons I also
holds that Article III’s case-or-controversy requirement
is “no less strict in an action for declaratory judgment
than in any other type of suit.” Id. (emphasis added).
At the same time, “a declaratory judgment ‘controversy’
... requires no greater showing than is required for
Article II1.” Surefoot LC v. Sure Foot Corp., 531 F.3d
1236, 1241 (10th Cir. 2008) (emphasis added) (Gorsuch,
J.). In other words, whatever makes a “controversy” in
the declaratory relief context makes a controversy
under Article III generally. See MedImmune, Inc. v.
Genentech, Inc., 549 U.S. 118, 127 (2007) (“‘case of
actual controversy’ in the Act refers to the type of
‘Cases’ and ‘Controversies’ that are justiciable under
Article IIT”) (Scalia, J.). Therefore, if the receipt of a
cease-and-desist letter confers jurisdiction for a
declaratory judgment claim, as 1t does under
Cardtoons I, then the letter must also confer
jurisdiction over other claims, like Plaintiffs’ statutory
and constitutional claims. See Allen v. Wright, 468 U.S.
737, 751-52 (1984) (“In many cases the standing
question can be answered chiefly by comparing the
allegations of the particular complaint to those made in
prior standing cases.”).

No principled basis exists to read Cardtoons I as
applying only to cease-and-desist letters about
intellectual-property rights. Nor does Cardtoons I
require more for standing than simply receiving a
cease-and-desist letter. See Surefoot LC, 531 F.3d at
1242 n.3 & n.8 (Cardtoons I's reasonable-apprehension-
of-suit test is “retired.”). Though Plaintiffs alleged that
Dominion’s letters did cause them to fear being sued,
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that “reasonable apprehension of imminent suit” was
unnecessary for the letters to create a “case or
controversy” under Article III. Under Cardtoons I, a
controversy, and therefore jurisdiction, arose
immediately upon Plaintiffs’ receipt of Dominion’s
letters. As soon as Plaintiffs received the intimidating
letters and all the demands they communicated,
Plaintiffs had standing to bring their claims.

The Majority wrote in a footnote that, “Cardtoons
did not address standing, so it provides no guidance
here.” (Order & J. at 16 n.8.) But the Majority’s
footnote does not cite Cardtoons I. The Tenth Circuit
has issued three separate opinions under the moniker
of Cardtoons, all of which are part of the same
continuous litigation. As shown above, Cardtoons I
expressly decided the question of jurisdiction, and thus
it does provide guidance. Cardtoons I, 95 F.3d at
965—66. The other two Cardtoons decisions, by
contrast, considered whether the private sender of the
same prelitigation cease-and-desist letter could claim
First Amendment “petition immunity.” Cardtoons, L.C.
v. Major League Baseball Players Ass’n, 182 F.3d 1132
(10th Cir. 1999) (“Cardtoons II’), reversed by,
Cardtoons, L.C. v. Major League Baseball Players
Ass’n, 208 F.3d 885 (10th Cir. 2000) (en banc)
(“Cardtoons IIT’). In 1its footnote stating that
“Cardtoons” did not address standing, the Majority was
incorrect to cite and limit its consideration only to
Cardtoons III, instead of considering Cardtoons I, as it
should have done.’

® The petition-immunity argument that Dominion raised in its
Answer Brief was refuted by Cardtoons III, which is why Plaintiffs
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Dominion never cited Cardtoons I, II, or III, all of
which were authority directly adverse to its position,
either to the District Court or this Court—despite
opposing standing and despite justifying its cease-and-
desist letters as “typical prelitigation correspondence,”
“benign,” and incapable of violating the First
Amendment—i.e., despite implicitly invoking petition
immunity. (Ans. Br. at PACER pp. 23, 25, 76 n.17.) It
is possible Dominion’s omission was inadvertent, since
neither Plaintiffs’ counsel nor the District Court
apparently found the Cardtoons decisions when
researching standing (perhaps because none of the
decisions contain the search terms, “injury-in-fact” or
“standing.”) Nevertheless, the Cardtoons cases are
relevant authority, and they were before the Panel
when the briefings closed. After Dominion obliquely
asserted “petition immunity” in its Answer Brief,
Plaintiffs’ counsel discovered Cardtoons and
appropriately argued in the Reply that, “just as receipt
of a prelitigation cease-and-desist letter in Cardtoons
sufficed to confer standing on the recipient, so too do
Plaintiffs here have standing by virtue of their receipt
of Dominion’s Lawfare letters, which likewise
contained cease-and-desist demands.” (Repl. Br. at
PACER pp. 12-13.)

emphasized Cardtoons III in their Reply Brief. But the
jurisdictional decision in Cardtoons I was foundational law of the
case for Cardtoons III. Thus, when Plaintiffs’ counsel discussed
“Cardtoons” in briefing and at oral argument, he did so in a way
that presumed the Panel understood that Cardtoons I supplied the
jurisdictional predicate underlying Cardtoons II and III.
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If Cardtoons I is considered by the Court on
rehearing, as it should be, then it is dispositive that
Article ITI jurisdiction existed over Plaintiffs’ claims. If
receiving a cease-and-desist letter with threats and
specific demands creates a “case or controversy” for
purposes of declaratory relief, then that same letter
also creates a case and controversy for statutory and
tort claims. This conclusion is vindicated by the
Cardtoons plaintiff’s successful addition of tort, libel,
and negligence claims “all stemming from the
allegations contained in the ... letters” after prevailing
on jurisdiction in Cardtoons [—without prompting this
Court’s later reconsideration of its initial jurisdictional
decision. Cardtoons II, 182 F.3d at 1135; see also
Cardtoons II1, 208 F.3d at 887. The Majority’s decision
should be reconsidered and changed to conform to
Cardtoons I.

B. The Majority Opinion Conflicts with Initiative
& Referendum Institute v. Walker, 450 F.3d
1082 (10th Cir. 2006) (en banc)

The Majority misapplied Initiative & Referendum
Institute v. Walker, 450 F.3d 1082 (10th Cir. 2006) (en
banc), when it held that Plaintiffs lacked standing to
pursue their First Amendment retaliation claim
because allegations that Dominion was a state actor
supposedly asserted “a claimed legal right so
preposterous as to be legally frivolous.” (Order & J. at
14.) The Majority erred for several reasons.

First, Walker expressly states that “alleging an
injury to a protected right such as free speech”
“presents a nonfrivolous legal challenge,” and in such
cases “the federal courts may not dismiss for lack of
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standing on the theory that the underlying interest is
not legally protected.” Walker, 450 F.3d at 1093. In
other words, Walker categorically excludes alleged
violations of the First Amendment from being
considered legally frivolous. Thus, the Court was
obliged to assume the validity of Plaintiffs’ state-
action allegations while determining whether Plaintiffs
had standing to sue Dominion for violating the First
Amendment as a state actor.*

Second, Walker’s examples of a “legally frivolous”
interest that is not “legally protected” cannot properly
be applied to Plaintiffs’ state-action-based First
Amendment claim. It is well established that private
entities can violate the First Amendment if they are
state actors. Just because the Panel discounted
Plaintiff’s allegations that Dominion was a state actor
in this instance does not make Plaintiffs’ First
Amendment claim “so preposterous as to be legally
frivolous” for purposes of denying standing.

Third, even if Walker did permit courts to evaluate
state-action allegations for frivolousness before
recognizing standing (which, respectfully, it does not),
the Majority still wrongly concluded that Plaintiffs’
allegations failed to support any reasonable inference
of state action by Dominion in sending its letters. The
Majority plainly misunderstood Plaintiffs’ state-action
allegations as based solely on Dominion’s “general
business of supplying voting systems.” (Order & J. at

* The Majority invoked Day v. Bond, 500 F.3d 1127, 1137—-38 (10th
Cir. 2007), tojustify disregarding Walker—but only as to Plaintiffs’
non-First Amendment claims. (Order & J. at 14.)
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15.) Further, the Majority disregarded the standard it
was required to apply to Plaintiffs’ complaint at the
motion-to-dismiss stage under Frey v. Town of Jackson,
41 F.4th 1223, 1232 (10th Cir. 2022) (“take Plaintiffs
well-pleaded facts as true, view them in the light most
favorable to him, and draw all reasonable inferences
from the facts in his favor”).

Dominion sent its cease-and-desist letters to people
who never mentioned Dominion and thus could not
possibly have defamed it. What the recipients did do
was provide affidavit testimony about election worker
misconduct that was used in litigation against
Dominion’s governmental patron, the State of
Michigan. Dominion itself was not a party to any of
that litigation. It could not bring a defamation claim
over litigation-privileged affidavit testimony. It had no
business at all addressing Plaintiffs’ affidavits. A
reasonable inference from these facts is that Dominion
sent its cease-and-desist letters to silence Plaintiffs not
for itself, but on behalf of its governmental patron, the
State of Michigan. Plaintiffs alleged all these
underlying facts and expressly articulated the
reasonable inference from them that, “Dominion was
and 1s a state actor and in that capacity ... sen[t]
hundreds of Letters and wag[ed] Lawfare.” (App. Vol. I
at 90, § 118 (emphasis added).)®

> The Majority called this and other of Plaintiffs’ state-action
allegations conclusory but ignored that even allegations which
appear conclusory “in isolation,” can still satisfy pleading
requirements if, “in the context of the entire complaint,” they give
“sufficient notice of the ground upon which Plaintiff’s claim for
relief rests.” Ullery v. Bradley, 949 F.3d 1282, 1288 (10th Cir.
2020).



App. 169

Plaintiffs’ inference of state action may not be an
appealing one. It may even invite legitimate
skepticism, especially if alternative inferences exist
that are innocent.® But Plaintiffs’ inference of state
action 1s clearly both logical and rational, thus
reasonable. United States v. Lacy, 904 F.3d 889, 900
(10th Cir. 2018) (“An inference is reasonable if it flows
from logical and probabilistic reasoning, i.e., with
experience serving as the touchstone, ... where there is
a reasonable probability that the conclusion flows from
the facts in evidence.”). Moreover, “a well-pleaded
complaint may proceed even if it strikes a savvy judge
that actual proof of those facts is improbable, and ‘that
a recovery is very remote and unlikely.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 556 (2007). Even if
Plaintiff’'s suggested inference of state action were
improbable—something only discovery can confirm—in
no way is that inference irrational or unreasonable,
much less “frivolous” or “preposterous.”

Plaintiffs articulated specific inferences in their
Opening Brief that could be drawn from their
allegations, all of which suggested that Dominion sent
its letters at least in part to serve the government’s
own interest in silencing critics of the government, not
to stop or mitigate any private defamation of Dominion:

®Resolving alternative plausible inferences is inappropriate at the
motion-to-dismiss stage. Even if it were appropriate, doing so
addresses the merits, not standing. Rupp v. Pearson, 658 F. App’x
446, 449 (10th Cir. 2016) (unpublished) (“If there are two
alternative explanations, one advanced by defendant and the other
advanced by plaintiff, both of which are plausible, plaintiff’s
complaint ... survives a motion to dismiss under Rule 12(b)(6).”)
(quoting Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 2011)).
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1. Plaintiffs alleged the letters accused Plaintiffs of
defaming Dominion, without identifying any
defamatory statements made by any of the Plaintiffs.
In fact, no Plaintiff even mentioned Dominion, much
less said anything defamatory. Some Plaintiffs did not
even know who Dominion was. A reasonable inference
from these facts is that Dominion’s supposed interest
in protecting itself from defamation by Plaintiffs was
pretextual. (App. Vol. I at 79, 4 89.)

2. Plaintiffs alleged that Dominion has historically
accepted actual-—not just imagined—criticism of itself
and its products from left-leaning speakers without
ever embarking on aggressive campaigns to stop that
speech. (App. Vol. I at 45-66, 99 47-77.) A reasonable
inference 1s that Dominion only chose to target
Plaintiffs because of their viewpoints (questioning the
election) or their political identities.

3. Plaintiffs described the election irregularities
they witnessed in their affidavits, but none of these
involved Dominion or its voting system products. Yet
Dominion’s letters explicitly sought to stop Plaintiffs
from “defaming Dominion” and to burden Plaintiffs
with preserving any materials expansively concerning
the 2020 election, “alleged voting improprieties” and
“the November 2020 presidential election.” (App. Vol. I
at 101-02.) A reasonable inference is that silencing and
penalizing Plaintiffs’ criticism of the 2020 election—on
behalf of the government, not itself—was Dominion’s
true motivation for sending the letters.

Dominion’s letters were overtly intimidating. It was
reasonable to infer from the letters and the whole
context of the complaint that Dominion’s purpose was
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to stifle Plaintiffs’ speech and testimony about the 2020
election by threatening litigation, exposure, and
financial ruin. Dominion had no grounds for a
defamation claim, so it was reasonable to infer that
Dominion was not acting for itself, but on the State of
Michigan’s behalf, when it sent cease-and-desist letters
to the Plaintiffs. The Panel was required to draw
these reasonable inferences favoring Plaintiffs’ state-
action claim, among others, under the Frey standard.

As if the inferences reasonably drawn directly from
the complaint’s allegations were not enough, Dominion
itself added to them when it volunteered in its Answer
Brief that it sent its cease-and-desist letters to
Plaintiffs in response to court filings—and “because
[Plaintiffs] signed affidavits”—in two election fraud
lawsuits against the State of Michigan. (Answer Br. at
PACER pp. 18, 24.) It bears repeating: Dominion was
not a party to either of these lawsuits and could ground
no defamation claim in the litigation-privileged
testimony of Plaintiffs in those cases. Dominion’s
admission about why it sent the letters thus not only
supports the reasonable inferences suggested by
Plaintiffs based on the complaint’s allegations, but it
also eliminates any obviously innocent alternatives.
Dominion’s admission reasonably implies (1) that
Dominion sent its letters to intimidate and retaliate
against Plaintiffs for being witnesses against
Dominion’s governmental patron and not for any
legitimate business purposes; and (2) thus, that
Dominion’s sending of letters must be, in all fairness,
attributable to the State of Michigan—i.e., state action.
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Dominion made no attempt to address the
reasonableness of the detailed inferences suggested in
Pages 40—-45 of Plaintiffs’ Opening Brief. (Answer Br.
20-21.) The Majority did not address those inferences
either and did not acknowledge, much less discuss,
Dominion’s admission that it sent its letters because
Plaintiffs’ affidavits were used in litigation against the
State of Michigan. Instead, the Majority simply
dismissed Plaintiffs’ state-action allegations out of
hand as “patently frivolous.” (Order & J. at 17.) The
Panel’s ruling on this point should be withdrawn.

C. The Majority Opinion Conflicts with In re
Special Grand Jury 89-2, 450 F.3d 1159 (10th
Cir. 2006)

The Majority’s Opinion denying Plaintiffs’ assertion
of an injury-in-fact to their First Amendment rights
conflicts with In re Special Grand Jury 89-2, 450 F.3d
1159 (10th Cir. 2006). This case stands for the
proposition that people who are silenced are injured
even in the absence of a free-speech claim. Id. at 1173
(“[Alninfringement on Appellants’ interest in speaking
can constitute the requisite injury in fact for Article 111
standing even though they are raising no First
Amendment claim.”). The injury exists even if the
person silences themselves voluntarily to avoid an
adverse consequence. Id. at 1174 (“Appellants have
expressed a definite intent and desire to speak out....
It is the threat of punishment ... that keeps them
silent.”). Importantly, In re Special Grand Jury 89-2
does not involve the injury of a “subjective chill,” which
1s insufficient for standing. Rather, In re Special Grand
Jury 89-2 involves silencing oneself in response to an
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overt (i.e., objective, not imagined) demand to cease
speaking, under threat of consequence.

Plaintiffs made clear they were not asserting a
subjective chill to their speech, but rather were being
directly silenced by “an overt demand to cease and
desist speaking, or in response to a threat of
consequences,” like the bar to speaking that directly
affected the plaintiffs in In re Special Grand Jury 89-2,
450 F.3d at 1173-74. (Repl. Br. at PACER pp. 17-18 &
n.2.) The Majority misconstrued Plaintiff’s eschewing
of a “subjective chill” injury as an “express waiver” of
the objective injury of being silenced under threat of
consequences, which it was not. (Order & J. at 12—13.)
This mistake perhaps explains the Majority’s complete
omission of any reference to In re Special Grand Jury
89-2 in its decision.” But Plaintiffs did not waive the
objective injury of being silenced by Dominion’s letters;
instead, they expressly argued they had suffered that
injury-in-fact, repeatedly citing In re Special Grand
Jury 89-2. (OP. Br. at PACER p. 35-37, Repl. Br. at
PACER pp. 17-18.) Because the case applies and is
dispositive on injury-in-fact, the Majority’s Opinion
conflicts with In re Special Grand Jury 89-2.

"Though Plaintiffs’ allegations plainly expressed the kind of injury
described by In re Special Grand Jury 89-2, and though Plaintiffs
cited the case in their Opening Brief, (Op. Br. at PACER
pp. 35—-36), Dominion also never addressed the case in the Answer
Brief.
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D. The Majority Opinion Conflicts with Shields v.
Prof’l Bureau of Collections of Md., Inc., 55
F.4th 823 (10th Cir. 2022)

The Majority cited Shields v. Profl Bureau of
Collections of Md., Inc., 55 F.4th 823 (10th Cir. 2022),
to justify concluding that Plaintiffs’ confusion and
distress at receiving Dominion’s letters were not
injuries-in-fact. In Shields, the plaintiff received a
letter from a debt collector that “caused her to be
confused and believe her debt was not accruing
interest. But she never alleged the letters caused her to
do anything.” Id. at 830 (original emphasis). The
Majority cited Shields’s holding that “confusion and
misunderstanding are insufficient to confer standing.”
Id. But the Majority also noted incongruously that
Dominion’s letters did, in fact, cause one plaintiff to do
something.

Specifically, Francis Cizmar “tried to call
Dominion’s defamation counsel,” consistent with the
letter’s demand for confirmation, (App. Vol. I at 103;
30-31, 9 21.). (Order & J. at 11.) Cizmar’s action
satisfied Shields. Moreover, Cizmar’s resulting
standing sufficed for all Plaintiffs. See Walker, 450
F.3d at 1098 (when one plaintiff alleges standing “it is
not necessary to determine whether other Plaintiffs
who have presented the same request for relief have
done s0”). Cizmar’s efforts to find Dominion’s lawyers’
contact details, then to physically call and record a
voicemalil, were at least “an identifiable trifle,” which
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is all the injury-in-fact that standing doctrine requires.®
Otero v. Mesa Cty. Valley Sch. Dist., 568 F.2d 1312,
1314 (10th Cir. 1977). Plaintiffs consistently argued
that Shields supports Plaintiffs’ standing. The
Majority’s Opinion conflicts with Shields.

IV. THE SCOPE OF REHEARING
SHOULD BE BROAD

Plaintiffs respectfully request that the scope of any
rehearing be extended to all issues raised in briefs
before the Panel. More issues merit reconsideration
than Plaintiffs have been able to address within the
page- and word-length limitations imposed by Fed. R.
App. P. 35(b)(2). For example, as noted supra at note 2,
the Majority reversed a ruling by District Court Chief
Judge Philip Brimmer that held Plaintiffs did have
standing for their equal-protection claim under
Santillanes, 546 F.3d at 1319. (Order & J. 18.) This and
all other issues covered in the briefs before the Panel
should be reheard.

V. THE OPINION AND JUDGMENT
SHOULD BE PUBLISHED

Regardless of whether rehearing is granted, the
Order and Judgment should be a published disposition.
The Majority’s Opinion presented nineteen pages of
analysis focused entirely on applying Tenth Circuit
caselaw about injury-in-fact.

% The Majority’s apparent suggestion that Dominion’s lawyers
could deprive Cizmar of standing simply by not answering or
returning his phone call—after demanding a response in the
letters—is untenable. (Order & J. at 11.)
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The Majority applied “new points of law that would
make the decision a valuable precedent.” 10th Cir.
R. 36.1. First, the Majority reversed District Court
Chief Judge Brimmer’s application of Santillanes.
Second, the Majority apparently differed with Judge
Hartz, who expressed “less confidence than the
majority that Plaintiffs lack standing on all theories
raised on appeal.” (Order & J. 20.) Such disagreement
among jurists strongly suggests the Majority’s decision
involved more than a routine application of established
points of law.

Plaintiffs disagree with the Majority’s reasoning
and outcome. But if this decision stands, then it is a
consequential interpretation of Tenth Circuit standing
cases. Such a decision should be binding precedent for
all litigants in the Tenth Circuit, not private law for
these Plaintiffs alone.

VI. CONCLUSION

For the foregoing reasons, this Petition should be
granted.
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Respectfully submitted on December 27, 2023.
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