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APPENDIX A
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT
[SEAL]

Everett McKinley Dirksen 
United States Courthouse 

Room 2722 —
219 S. Dearborn Street 
Chicago, Illinois 60604

Office of the Clerk 
Phone: (312) 435-5850 
www.ca7.uscourts.gov

ORDER
January 12, 2024

Before
DIANE S. SYKES, Chief Judge 
DIANE P. WOOD, Circuit Judge 
MICHAEL Y. SCUDDER, Circuit Judge

IN RE:
JUSTIN MAHWIKIZI, 

Petitioner
No. 23-3369

Petition for Writ of Mandamus
District Court No: l:22-cv-03680 
District Judge Thomas M. Durkin

Upon consideration of the PETITION FOR WRIT OF 
MANDAMUS, filed on December 14, 2023, by the pro 
se petitioner,

IT IS ORDERED that the petition for writ of manda­
mus is DENIED.

http://www.ca7.uscourts.gov
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APPENDIX B
United States District Court 

for the Northern District of Illinois 
Eastern Division

Justin Mahwikizi,
Plaintiff, No. 22 C 3680

Judge Thomas M. 
Durkin

v.
Uber Technologies, Inc. 
and Rasier, LLC,

Defendants.

MEMORANDUM OPINION AND ORDER
(Filed Jul. 19, 2023)

Justin Mahwikizi brought this pro se action 
against Uber Technologies, Inc. and its subsidiary Ra­
sier, LLC (collectively, “Defendants”), alleging various 
claims related to Uber’s mask-wearing policy and clas­
sification of drivers as independent contractors. On 
March 6, 2023, the Court granted Defendants’ motion 
to compel arbitration and stay proceedings pending ar­
bitration pursuant to the Federal Arbitration Act, 9 
U.S.C. §§ 2-4 (“FAA”). See R. 31. Mahwikizi now moves 
for reconsideration, urging the Court to dismiss rather 
than stay the case. See R. 32. For the following reasons, 
Mahwikizi’s motion is denied.
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Legal Standard

Because this Court’s prior ruling did not dispose 
of this case in its entirety, the motion to reconsider is 
governed by Federal Rule of Civil Procedure 54(b). “Re­
visions under Rule 54(b) are discouraged and should 
be reserved for circumstances in which the initial deci­
sion was clearly erroneous and would work a manifest 
injustice.” Duminie v. Ne. Reg’l Commuter R.R. Corp., 
No. 17-CV-3030,2020 WL 4505831, at *2 (N.D. Ill. Aug. 
5, 2020) (citations omitted). Rule 54(b) motions to re­
consider “are judged by largely the same standards as 
motions to alter or amend a judgment under Rule 
59(e).” Turner v. M.B. Fin. Bank, No. 14-cv-9880, 2018 
WL 1920195, at *2 (N.D. Ill. Apr. 23, 2018) (citation 
omitted). For relief under Rule 59(e), a movant “must 
clearly establish a manifest error of law or fact or must 
present newly discovered evidence.” LB Credit Corp. v. 
Resol. Tr. Corp., 49 F.3d 1263, 1267 (7th Cir. 1995). A 
motion to reconsider may not merely “make arguments 
that could have been previously made but were not.” 
Prayitno v. Nextep Funding LLC, No. 17 C 4310, 2021 
WL 10280226, at *1 (N.D. Ill. Jan. 13, 2021) (citations 
omitted). A movant “bears a heavy burden and its mo­
tion must be supported by a showing of extraordinary 
circumstances.” Duminie, 2020 WL 4505831, at *2 (ci­
tations omitted).

Discussion

Mahwikizi argues that this Court should have 
dismissed the case, not stayed the case pending
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arbitration. But he does not clearly establish any man­
ifest error of law or fact or any other basis for such re­
lief.

At the outset, the Court’s issuance of the stay is 
wholly consistent with the FAA. Section 3 of the FAA 
provides that if an agreement is governed by a valid 
arbitration provision, the Court “shall on application 
of one of the parties stay the trial of the action until 
such arbitration has been had in accordance with the 
terms of the agreement [.]” 9 U.S.C. § 3 (emphasis 
added); see also Halim v. Great Gatsby’s Auction Gal­
lery, Inc., 516 F.3d 557, 561 (7th Cir. 2008) (“As the 
Court has noted on numerous occasions, the proper 
course of action when a party seeks to invoke an arbi­
tration clause is to stay the proceedings rather than to 
dismiss outright.”) (citations omitted). Here, Defend­
ants requested a stay in moving to compel arbitration. 
See R. 17 at 14. Thus, issuing a stay was the proper 
course under the plain language of the FAA.

In his reply, Mahwikizi contends that the Court 
made an error of law in failing to exercise its discretion 
to dismiss under Federal Rule of Civil Procedure 
12(b)(3), citing Saxon v. Southwest Airlines, No. 19-cv- 
0403,2019 WL 4958247 (N.D. Ill. Oct. 8,2019). By rais­
ing this argument for the first time in his reply brief, 
he waives it. See Larkin-Gordon v. Ortho-McNeil- 
Janssen Pharm., Inc., 295 F. App’x 817, 818 (7th Cir. 
2008) (citing Harper v. Vigilant Ins. Co., 433 F.3d 521, 
528 (7th Cir. 2005)) (“[Arguments raised for the first 
time in a reply brief are waived.”).
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But even if he had not waived the argument, it 
lacks merit. Defendants here did not move for dismis­
sal under Rule 12(b)(3) or any other rule. They moved 
to compel arbitration and requested a stay pending 
that arbitration pursuant to 9 U.S.C. § 3. See Thomas 
v. Fiserv Inv. Servs., Inc., No. 14-CV-6526, 2015 WL 
1282411, at *3 (N.D. Ill. Mar. 18, 2015) (holding that a 
stay pending arbitration rather than a dismissal was 
appropriate because defendant moved to stay under 
the FAA, not to dismiss under Rule 12(b)(3)). That is 
what makes this case different than Saxon, where the 
defendant moved for dismissal under Rule 12(b)(3) and 
requested a stay in the alternative. 2019 WL 4958247, 
at *2. It is true that “a Rule 12(b)(3) motion to dismiss 
for improper venue, rather than a motion to stay or to 
compel arbitration, is the proper procedure to use 
when the arbitration clause requires arbitration out­
side the confines of the district court’s district.” 
Faulkenberg v. CB Tax Franchise Sys., LP, 637 F.3d 
801, 808 (7th Cir. 2011); see also Ferenc u. Brenner, 927 
F. Supp. 2d 537,542 (N.D. Ill. 2013) (converting motion 
to compel arbitration into a motion to dismiss for im­
proper venue because the contract mandated arbitra­
tion in California). But Mahwikizi does not argue that 
the arbitration provision at issue requires arbitration 
outside this District. Nor does the language of the ar­
bitration provision support such an argument. See 
R.17-1 at 13 (“For claims involving use of the Platform 
and Driver App outside California: The parties shall be 
required to meet and confer to select a neutral arbitra­
tion provider. Such an arbitration provider shall have 
operations in the state in which the dispute arises.”).
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Mahwikizi’s argument for dismissal is essentially 
that forcing him to arbitrate is unfair. He emphasizes 
what he claims will be exorbitant costs of arbitration 
as compared to the cost of an appeal and accuses the 
arbitration forum of bias against “consumers.” See R. 
32 at 2. Neither of these arguments has merit or is a 
basis for reconsideration.

To begin, Mahwikizi could have raised such argu­
ments in response to Defendants’ motion to compel ar­
bitration. Defendants clearly requested a stay of the 
proceedings and cited the relevant authority for that 
request. See R. 17 at 14. Mahwikizi could have con­
tested the stay in his response brief, but he declined to 
do so. See Prayitno, 2021 WL 10280226, at *1 (“A mo­
tion to reconsider may not merely. . . make arguments 
that could have been previously made but were not.”) 
(citations omitted).

Further, Mahwikizi is mistaken as to the costs of 
arbitration. While he claims that arbitration would re­
sult in costs that are ten times greater than the costs 
of remaining in federal court, the Platform Access 
Agreement (“PAA”), which contains the arbitration 
provision at issue, indicates otherwise. The PAA pro­
vides that Defendants will pay “the arbitrator’s fees” 
and “any costs uniquely associated with arbitration” 
and that that Mahwikizi’s “portion of any initial arbi­
tration filing fee shall not exceed the amount [he] 
would be required to pay to initiate a lawsuit in federal 
court[.]” R. 34-1 at § 13.6. Mahwikizi apparently does 
not trust the plain language of the PAA. He cites a 
news article related to a suit brought by Uber against
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the American Arbitration Association (“AAA”), which 
notes a fee schedule for claims brought by Uber Eats 
customers challenging Uber’s policy of waiving deliv­
ery fees for certain restaurants but not others. R. 34-2. 
But that fee schedule is for fees that Uber owes the 
AAA, and regardless, that entirely separate case has 
no relevance here.

Moreover, Mahwikizi offers no support for his as­
sertion that the arbitration forum will be biased 
against him. It is not at all clear how any alleged bias 
against “consumers,” to the extent there is any, would 
impact Mahwikizi who is a former Uber driver. In sum, 
Mahwikizi has not shown that this Court’s issuance of 
a stay pending arbitration was clearly erroneous or 
would work a manifest injustice.

Conclusion
For the foregoing reasons, Mahwikizi’s motion to 

reconsider the Court’s March 6, 2023 order staying the 
case pending arbitration is denied.

ENTERED:
/s/ Thomas M. Durkin_________

Honorable Thomas M. Durkin 
United States District Judge

Dated: July 19, 2023
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APPENDIX C
United States District Court 

for the Northern District of Illinois 
Eastern Division

Justin Mahwikizi,
Plaintiff, No. 22 C 3680

Judge Thomas M. 
Durkin

v.
Uber Technologies, Inc. 
and Rasier, LLC,

Defendants.

MEMORANDUM OPINION AND ORDER
(Filed Mar. 6, 2023)

Justin Mahwikizi brought this pro se action 
against Defendants Uber Technologies, Inc. (“Uber”) 
and its wholly owned subsidiary Rasier, LLC (“Rasier”) 
(collectively, “Defendants”), alleging various federal 
and state law claims related to Uber’s mask-wearing 
policy and classification of drivers as independent con­
tractors. Defendants have moved to compel arbitra­
tion. For the following reasons, Defendants’ motion 
[16] is granted.

Background
Uber operates a ridesharing platform that 

matches individuals in need of a ride with drivers will­
ing to provide transportation based on their location. 
R. 17-1, Chinchilla Decl. f 8. Uber drivers use the
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Driver App to connect with riders, but they cannot ac­
cess the ridesharing platform unless and until they ac­
cept the platform access agreement (“PAA”). Id. at
n 9,12.

From approximately 2015 to 2022, Justin Mah- 
wikizi worked as an Uber driver in the Chicago area. 
R. 7, First Amended Complaint (“FAC”) f 11. Most re­
cently, Mahwikizi accepted the January 2022 PAA, 
which contains an arbitration provision. R. 17-1, Chin­
chilla Decl. H 17. The provision states that it is gov­
erned by the Federal Arbitration Act, 9 U.S.C. §§ 2-4 
(“FAA”) and applies to all claims between a driver and 
the company. R. 17-1, Exhibit A to Chinchilla Decl. 
§ 13. The PAA also provides that agreeing to the arbi­
tration provision is not mandatory, that Uber drivers 
can opt out via email within 30 days, and that the pro­
vision survives the termination of a driver’s relation­
ship with the company. Id. Mahwikizi did not opt out 
of the arbitration provision within 30 days or at any 
time thereafter. R. 17-1, Chinchilla Decl. (R 20.

In February 2022, Uber deactivated Mahwikizi’s 
Driver App account for purportedly violating Uber’s 
mask-wearing policy. R. 7, FAC 'll 49; R. 17, Mem. ISO 
Mot. to Compel Arbitration f 17. Mahwikizi, proceed­
ing pro se, filed this suit as “a collective action under 
29 U.S.C § 216(b), and as a class action under Federal 
Rule of Civil Procedure 23(b)(1).” R. 1, Complaint H 1. 
The Court dismissed his Complaint without prejudice 
because a pro se plaintiff may not represent the inter­
ests of other plaintiffs in a collective or class action. See 
R. 5. Mahwikizi then filed his FAC alleging violations
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of the Fair Labor Standards Act, the Illinois Minimum 
Wage Act, the California Unfair Competition Law and 
Common Carrier Law, unjust enrichment, promissory 
estoppel, breach of contract, and tortious interference 
with contractual and/or advantageous relations.1 See 
R. 7, FAC.

On August 25, 2022, defense counsel asked Mah- 
wikizi whether he would voluntarily dismiss the FAC 
and stipulate to arbitration based on his acceptance of 
the January 2022 PAA. See R. 17, Exhibit 2. After Mah- 
wikizi declined, Defendants brought this motion to 
compel arbitration and stay proceedings pursuant to 
the FAA. See R. 16.2

Legal Standard
The FAA “governs the enforcement, validity, and 

interpretation of arbitration clauses in commercial 
contracts in both state and federal courts.” Jain v. de

1 Mahwikizi asserts in his response to the present motion 
that he alleges “other counts including Defendants’ violation of 
Mahwikizi’s 1st amendment rights, and violation of the Ameri- 
can[s] with Disabilities Act.” R. 24 at 3. Though he references the 
First Amendment and Americans with Disabilities Act in his First 
Amended Complaint, there are no corresponding counts for viola­
tions of the same.

2 Following his response and Defendants’ reply, Mahwikizi 
filed a surreply without leave of court, which raised new argu­
ments. R. 26. The Court denied Defendants’ motion to strike Mah­
wikizi’s surreply, and instead granted Defendants leave to file a 
response to Mahwikizi’s surreply. R. 29. The Court considers the 
arguments raised in Mahwikizi’s surreply and in Defendants’ re­
sponse.



App. 11

Mere, 51 F.3d 686, 688 (7th Cir. 1995). The FAA was 
enacted to replace “widespread judicial hostility” to the 
enforcement of arbitration agreements with “a liberal 
policy favoring arbitration.” AT&T Mobility LLC v. 
Concepcion, 563 U.S. 333, 339 (2011). The FAA thus 
“sweeps broadly, ‘requiring courts rigorously to enforce 
arbitration agreements according to their terms.’” Wal­
lace v. Grubhub Holdings, Inc., 970 F.3d 798, 800 (7th 
Cir. 2020) (quoting Epic Sys. Corp. v. Lewis, 138 S. Ct. 
1612,1621 (2018)). But there are limits to its coverage. 
Relevant here, Section 1 of the FAA provides that 
“nothing herein contained shall apply to contracts of 
employment of seamen, railroad employees, or any 
other class of workers engaged in foreign or interstate 
commerce.” 9 U.S.C. § 1.

To compel arbitration under the FAA, this Court 
must find “[1] a written agreement to arbitrate, [2] a 
dispute within the scope of the arbitration agreement, 
and [3] a refusal to arbitrate.” See Zurich Am. Ins. Co. 
v. Watts Indus., Inc., 417 F.3d 682, 690 (7th Cir. 2005). 
The party opposing arbitration bears the burden of es­
tablishing why the arbitration provision should not be 
enforced. Green Tree Financial Corp. -Alabama v. Ran­
dolph, 531 U.S. 79, 91 (2000); Wallace, 970 F.3d at 803.

A motion seeking dismissal pursuant to an arbi­
tration agreement is best conceptualized as an objec­
tion to venue and thus properly brought under Rule 
12(b)(3). See Automobile Mechanics Local 701 Welfare 
and Pension Funds v. Vanguard Car Rental USA, Inc., 
502 F.3d 740, 746 (7th Cir. 2007). Generally, in consid­
ering Rule 12(b)(3) motions, a court must construe all
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facts and draw all reasonable inferences in favor of the 
plaintiff, unless the defense offers evidence to the con­
trary. Faulkenberg v. CB Tax Franchise Systems, LP, 
637 F.3d 801, 806 (7th Cir. 2011). If the parties submit 
evidence outside of the pleadings, a court may consider 
it without converting the motion into one for summary 
judgment. Id. at 809-10.

Analysis
Mahwikizi does not dispute that he agreed to the 

arbitration provision or argue that his failure to opt 
out should be excused, that the provision is unenforce­
able under Illinois law, or that his claims are outside of 
its scope.3 Rather, Mahwikizi asserts that he is ex­
empted under Section 1 of the FAA because, as an Uber 
driver, he was a member of a “class of workers engaged 
in foreign or interstate commerce.” R. 24 at 1.

To determine whether Mahwikizi falls within the 
residual clause of Section 1, the Court must first define 
the relevant “class of workers” and then determine 
whether that class of workers is “engaged in foreign or 
interstate commerce.” Southwest Airlines Co. v. Saxon, 
142 S. Ct. 1783,1788 (2022). The focus of the first step

3 Mahwikizi made these arguments in his original 35-page 
response to Defendants’ motion. See R. 20. After Defendants 
flagged that his response exceeded the 15-page limit set by the 
Court’s Standing Order, see R. 21, Mahwikizi stated in a surreply 
that he had inadvertently filed the wrong version of his response. 
See R. 22. This Court granted Mahwikizi leave to file the correct 
document. See R. 23. The revised response did not include these 
arguments, see R. 24, so the Court will not consider them.
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is on the class of workers, not the employer. Id. In other 
words, Mahwikizi is a member of a class of workers 
based on what he does as an Uber driver, not what De­
fendants do generally. Id. The inquiry at the second 
step is whether that class is “actively engaged” in the 
transportation of goods across borders through the 
channels of foreign or interstate commerce. See id. at 
1790 (citations omitted). At this step, the Court “con­
sider [s] whether the interstate movement of goods is a 
central part of the class members’ job description.” 
Wallace, 970 F.3d at 801.

Because the parties do not dispute the class of 
workers is Uber drivers nationwide, the Court turns to 
the question of whether that class is engaged in inter­
state commerce. As Defendants point out and as Mah­
wikizi recognizes, the overwhelming majority of courts 
across the country that have considered this precise 
question have concluded that rideshare drivers are not 
engaged in interstate commerce within the meaning of 
Section 1. See, e.g., Cunningham v. Lyft, 17 F.4th 244 
(1st Cir. 2021); Capriole u. Uber Technologies, 7 F.4th 
854 (9th Cir. 2021); Leaks v. Uber Techs., Inc., No. 20 C 
6423 (N.D. Ill. Feb. 22, 2022);4 Davarci u. Uber

4 Defendants assert that this Court must reach the same con­
clusion as Judge Pacold reached in Leaks because that case pre­
sented the “exact issues in dispute here.” R. 25 at 2. It is well- 
settled that decisions of other district courts in the same district 
are not binding, though they may be persuasive. Van Straaten v. 
Shell Oil Products Co. LLC, 678 F.3d 486, 490 (7th Cir. 2012). The 
case that Defendants cite, Brengettcy v. Horton, does not hold to 
the contrary. Brengettcy involved the transfer of a case, for admin­
istrative reasons, from one district judge to another. 423 F.3d 674, 
679-80 (7th Cir. 2005). There was no reassignment here, so this
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Technologies, No. 20-CV-9224, 2021 WL 3721374 
(S.D.N.Y. Aug. 20, 2021); Osvatics v. Lyft, Inc., 535 
F. Supp. 3d 1 (D.D.C. 2021); Rogers v. Lyft, Inc., 452 
F. Supp. 3d 904 (N.D. Cal. 2020), aff’d, No. 20-15689, 
2022 WL 474166 (9th Cir. Feb. 16, 2022); Aleksanian u. 
Uber Techs., Inc., 524 F. Supp. 3d 251 (S.D.N.Y. 2021). 
Their reasoning is equally applicable here.

Uber drivers provide transportation services that 
are predominately local and intrastate in nature. Of all 
trips taken through the Uber platform between 2015 
and 2021, approximately 97.54% started and ended in 
the same state, and the average trip was 6.32 miles 
and 16.41 minutes in duration.5 R. 25-1, Exhibit 414. 
While Mahwikizi asserts that he and other drivers 
“frequently” take riders across state lines, the only ev­
idence he offers in support is his own estimation that 
he transported riders across state lines on a daily ba­
sis. R. 24-1 11 4, 7. The data does not support his esti­
mation,6 but even if it did, his experience is not 
determinative of whether the class of Uber drivers to

Court is under no obligation to reach the conclusion Judge Pacold 
reached in Leaks.

5 The figures were calculated “using a statistically repre­
sentative random sample of drivers with completed trips and non- 
completed trips with positive mileage.” R. 25-1, Exhibit 4 14 n.l. 
The sample size was more than 390 million trips, or 6.25% of all 
trips. Id.

6 While Mahwikizi estimates that he drove riders across 
state lines on a daily basis, the data shows that the average trip 
distance was approximately 6.59 miles, the average trip duration 
was 18.23 minutes, and only 0.99% of his trips started and ended 
in different states. R. 25-1, Exhibit 416.
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which he belongs is engaged in interstate commerce for 
the purpose of Section 1 of the FAA. See Wallace, 970 
F.3d at 798; see also Aleksanian, 524 F. Supp. 3d at 261.

Still, Uber drivers sometimes cross state lines. In 
International Brotherhood of Teamsters Local Union 
No. 50 u. Kienstra Precast, Inc., the Seventh Circuit 
held that cement truck drivers who crossed state lines 
on roughly two percent of their delivery trips fell 
within the Section 1 exemption. 702 F.3d 954, 958 (7th 
Cir. 2012); see also Cent. States, Se. & Sw. Areas Pen­
sion Fund, 84 F.3d 988, 993 (7th Cir. 1996). Mahwikizi 
argues that under this standard, the percentage of 
drivers’ trips that involve crossing state lines (approx­
imately 2.46%) is sufficient. But more recently in Wal­
lace, the Seventh Circuit clarified the inquiry as 
whether “the interstate movement of goods is a central 
part of the class members’ job description,” and that 
“someone whose occupation is not defined by its en­
gagement in interstate commerce does not qualify for 
the exemption just because she occasionally performs 
that kind of work.” 970 F.3d at 803 (emphasis added). 
The Seventh Circuit reiterated this inquiry in Saxon. 
993 F.3d 492, 497 (7th Cir. 2021), aff’d, 142 S. Ct. 1783 
(“To be engaged in commerce for purposes of § 1, then, 
is to ‘perform [] work analogous to that of seamen and 
railroad employees, whose occupations are centered on 
the transport of goods in interstate and foreign com­
merce.’”) (quoting Wallace, 970 F.3d at 801-02) (em­
phasis added).

Applying that standard, interstate transport is not 
a central feature of Uber drivers’jobs. The data reflects
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that Uber drivers “are in the general business of giving 
people rides, not the particular business of offering in­
terstate transportation to passengers.” Rogers, 452 
F. Supp. 3d at 916 (“Interstate trips that occur by hap­
penstance of geography do not alter the intrastate 
transportation function performed by the class of 
workers.”). That drivers like Mahwikizi sometimes in­
cidentally take riders across state lines does not make 
their occupations “centered on” the interstate move­
ment of goods, like seamen and railroad workers. Wal­
lace, 970 F.3d at 802; see also Capriole, 7 F.4th at 864- 
65 (distinguishing Uber drivers from seamen and rail­
road workers for whom “the interstate movement of 
goods and passengers over long distances and across 
national or state lines is an indelible and ‘central part 
of the job description”’) (quoting Wallace, 970 F.3d at 
803). Nor does the fact that Uber drivers sometimes 
place riders’ belongings into their vehicles, which are 
occasionally headed across state lines, make them like 
the airline employees in Southwest Airlines who 
loaded cargo into airplanes and fell within the Section 
1 exemption.

Likewise, the fact that Uber drivers occasionally 
take riders to and from airports and bus and train sta­
tions does not mean they are themselves “engaged in 
interstate commerce.” Even if Uber drivers like Mah­
wikizi are transporting riders headed or returning 
from out of state, the residual exemption is about what 
the worker does, not just where the passengers or 
goods have been. Wallace, 970 F.3d at 802. And as the 
Supreme Court held in the antitrust context, “when
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local taxicabs merely convey interstate train passen­
gers between their homes and the railroad station in 
the normal course of their independent local service, 
that service is not an integral part of interstate trans­
portation.” United States v. Yellow Cab Co. 332 U.S. 
218, 233 (1947), overruled on other grounds by Copper- 
weld Corp. v. Indep. Tube Corp., 467 U.S. 752 (1984). 
The taxicab drivers’ relationship to interstate com­
merce was “only casual and incidental” because they 
were required to serve all city residents rather than 
only railroad passengers, they had no contractual or 
other arrangement with the railroads, and their fares 
were paid and collected separately from the railroad 
fares. Id. at 232-33.

Uber is, in essence, “a technologically advanced 
taxicab company, allowing people to liail’ rides from its 
drivers from pretty much anywhere to pretty much an­
ywhere.” See Rogers, 452 F. Supp. 3d at 916. Like taxi­
cab drivers, Uber drivers sometimes take riders 
between their homes and transit hubs. But there is no 
evidence of any arrangement with the airlines, rail­
road, or bus companies to do so. In other words, there 
is no “established link between such intrastate 
rideshare trips and the channels of commerce that are 
designed to facilitate passengers’ interstate journeys.” 
Osvatics, 2021WL 1601114, at *15 (citing Yellow Cab, 
332 U.S. at 230-33; Rogers, 452 F. Supp. 3d at 917); see 
also Capriole, 7 F.4th at 865; Cunningham, 17 F.4th at 
250-53.

Mahwikizi argues that Uber for Business provides 
that link. He asserts that through Uber for Business,
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Defendants contract with businesses such as consult­
ing firms and trucking companies to provide transpor­
tation services specifically for their employees’ 
interstate business travel. According to Mahwikizi, 
these employers direct their employees to use Uber as 
the only mode of transportation during their business 
trips. In his view, this makes Uber drivers an integral 
step in the employees’ interstate journeys, like the de­
livery drivers in Rittmann v. Amazon.com.1

At the outset, Mahwikizi’s description of Uber for 
Business is inaccurate. Uber for Business is a platform 
through which employers organize and streamline ex­
pense tracking for employees’ meals and transport, 
whether within their home city or elsewhere. See R. 24- 
2, Exhibit B; R. 25-1, Exhibit 3 f 3. The materials he 
cites do not indicate that traveling employees are lim­
ited to using Uber during their interstate travel, as op­
posed to a taxi, another rideshare service, a rental car, 
or otherwise. See R. 24-2. That may very well be the 
experience of certain riders that Mahwikizi has met, 
but there is no evidence that mandatory use of Uber in 
interstate travel is a feature of Uber for Business.

And as previously discussed, the inquiry is not 
whether Uber or even riders are engaged in interstate 
commerce but whether the class of Uber drivers is. 
Southwest Airlines, 142 S. Ct. at 1788. Here, Mah­
wikizi has not shown any material difference between

7 On this basis, Mahwikizi also asserts that the interstate 
trip data is flawed because it does not include every ride procured 
through Uber for Business as part of an employee’s business trip, 
even if a ride does not involve crossing a state border.
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the work Uber drivers perform through Uber for Busi­
ness and outside of it. And as previously discussed, 
that work is predominately local and intrastate. He 
does not contend, for example, that Uber for Business 
makes it so that Uber drivers serve only riders travel­
ing interstate. Cf. Yellow Cab, 332 U.S. at 231. To the 
contrary, Uber drivers serve riders who are, by happen­
stance, employed by companies that utilize Uber for 
Business as well as those who are not. See R. 25-1, Ex­
hibit 3 'll 3.

Nor does Uber for Business create a contractual or 
any other arrangement between the Uber drivers and 
the means of interstate transit, such as the airlines. Cf. 
Yellow Cab, 332 U.S. at 231. Mahwikizi does not claim 
that, through Uber for Business, airlines hire Uber 
drivers to provide transportation for their passengers, 
or that those passengers arrange for Uber transport 
through the airlines. See Cunningham, 17 F.4th at 251 
(“The Lyft driver contracts with the passenger as part 
of the driver’s normal local service to take the passen­
ger to the start (or from the finish) of the passenger’s 
interstate journey.”). Even in the context of Uber for 
Business then, Uber drivers’ “relationship to interstate 
transit is only casual and incidental.” Rogers, 452 
F. Supp. 3d at 917 (quoting Yellow Cab, 332 U.S. at 
231).

Moreover, Rittmann is inapposite. In that case, the 
Ninth Circuit held that “last mile” Amazon Flex driv­
ers, who were specifically hired by Amazon to complete 
the delivery of goods that Amazon shipped across state 
lines, fell within the exception based, in part, on the
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interstate nature of Amazon’s business. 971 F.3d 904, 
917 (9th Cir. 2020). But the Ninth Circuit has since dis­
tinguished Rittmann in holding that Uber drivers are 
not a class of workers engaged in interstate commerce. 
Capriole, 7 F.4th at 866-67 (explaining that “even 
when transporting passengers to and from transporta­
tion hubs as part of a larger foreign or interstate trip, 
Uber drivers are unaffiliated, independent partici­
pants in the passenger’s overall trip, rather than an 
integral part of a single, unbroken stream of interstate 
commerce like AmFlex workers”).

Mahwikizi lastly contends that Uber’s processes 
around airport pickups make Uber drivers the last leg 
of an integrated interstate journey. But the fact that 
Uber contracts with airports for access to nearby stag­
ing lots and requires drivers to pick up riders at desig­
nated areas at the airport does not alter the essentially 
local nature of Uber drivers’ work.8 See Davarci, 2021 
WL 3721374, at *14. This is not the engagement in in­
terstate commerce contemplated by the FAA.

8 Mahwikizi also calls Defendants’ arrangement with air­
ports, “wharfage to transportation hubs.” R. 24 at 4. The Court is 
not entirely clear what he means by this. But the agreements to 
access staging lots near the airports are not “wharfage” agree­
ments. A “wharfage” refers to “the provision or the use of’ a 
cargo-loading facility. Merriam-Webster, “wharfage”, https://www. 
merriam-webster.com/dictionary/ wharfage; see also Southwest 
Airlines, 142 S. Ct at 1790 (citing Black’s Law Dictionary 1226 
(“[m]oney paid for landing wares at a wharf, or for shipping or 
taking goods into a boat or barge from thence”)). And Mahwikizi 
does not claim that there is any cargo loading happening at the 
staging lots.

https://www
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Therefore, this Court concludes that Uber drivers 
like Mahwikizi do not fall within Section 1 of the FAA 
as a “class of workers engaged in foreign or interstate 
commerce.” As such, the arbitration provision Mah­
wikizi agreed to is not exempt from enforcement under 
the FAA.

Conclusion
For the foregoing reasons, Defendants’ motion to 

compel arbitration is granted, and the case is stayed 
pending arbitration.

ENTERED:
/s/ Thomas M. Durkin_________

Honorable Thomas M. Durkin 
United States District Judge

Dated: March 6, 2023
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APPENDIX D
United States Court of Appeals 

For the Seventh Circuit 
Chicago, Illinois 60604

February 15, 2024 

Before
DIANE S. SYKES, Chief Judge 

DIANE P. WOOD, Circuit Judge 

MICHAEL Y. SCUDDER, Circuit Judge
No. 23-3369

Appeal from the United 
States District Court 
for the Northern 
District of Illinois, 
Eastern Division.

IN RE:
JUSTIN MAHWIKIZI, 

Petitioner

No. l:22-cv-03680-TMD
Thomas M. Durkin, 
Judge.

ORDER
(Filed Feb. 15, 2024)

Petitioner filed a petition for rehearing and peti­
tion for rehearing en banc on January 26, 2024. No 
judge in regular active service has requested a vote on 
the petition for rehearing en banc,1 and all members of

1 Circuit Judge Joshua P. Kolar did not participate in the con­
sideration of this petition for rehearing en banc.
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the original panel have voted to deny panel rehearing. 
The petition for rehearing and rehearing en banc is 
therefore DENIED.


