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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

JOANNE MOSKOVIC, )

et al., ) '

Plaintiff — Appellants, ) ON APPEAL FROM THE
) UNITED STATES

V. | ) DISTRICT COURT FOR
| ) THE WESTERN
CITY OF NEW ) DISTRICT OF

BUFFALO, MICHIGAN, MICHIGAN -
Defendant-Appellee. )

Before: GIBBONS, BUSH, and DAVIS, Circuit
Judges. ' "

JOHN K. BUSH, Circuit Judge. The City of
Néw Buffalo, Michigan (fhe City) restricted
property owners from using broperties within
certain zoning districts as short-term rentals
(STRs), that is, a rentai of less than thirty
consecutive déys. The City first imposed é
moratorium on issuing STR permits and then

prohibited STRs within those districts entirely.
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Plaintiffs, who wish to use their properties as STRs,
challenged the City’s actions as unconstitutional
and contrary to Michigan law. The district court
granted summary judgment for the City on those
claims, concluding that Plaintiffs lacked a protected
property interest. For the reasons discussed below,

we AFFIRM the disfrict court.

I

According to Plaintiffs, they purchased the
properties here intending to use them as STRs.
Each home fell within zoning districts—almost
entirely thé R-1, R-2, and R-3 zoning districts—that
permitted single-family detached dwelling units.
‘Until 2019, the City’s zoning ordinance} did not
specifically address STRs, although it banned all
uses that it did not specifically authorize.

In April 2019, the City passed Ordinance

237. It required property owners who wished to use



their homes as STRS to acquire a permit »after
satisfying certain prerequisites. But on 'May 18,
2020, the city council imposed a moratorium on thé
issuance of new STR permits, even if an applicant
satisfied those prerequisites. Also, during the
moratorium, the city council adopted Ordinénce
248, which amended Ordinance 237 to add
additional permittjng requirements. Even though
Plaintiffs eventually met these requirements, they
did not apply for an STR permit until after the City
had imposed the moratorium. Thus, they never
received the requisite permit. The city _council
ultimately extended the moratorium until
December 13, 2021.

On November 2?;, 2021, after government
deliberations and public hearings, the city councﬂ
adopted Zoning Ordinance 253, which generally

banned STRs in R-1, R-2, and R-3 zoning districts,



datjng back to May 18, 2020. Zoning Oi'dinance 253
took effect on December 13, 2021. However, section
20-8 .of Zoning Ordinance 253 allowed
nonconforming STRs “that existed and were
registered under Chapter 11 of the Code‘ of
Ordinances aé ,Of November 23, 2021” to continue
their nonconforming use if they conformed with
other regulations. Zoning Ordinance 253, R. 117-
10, PagelD 3690.
II.

In response to the moratorium, Plaintiffs
sued the City in separate actions, which the district
court later consolidated. In Decembér 2021,
Plaintiffs filed the operative complaint, which
asserted (among other claims) that the Cify violated
the Michigan Zoning Enabling Act (MZEA),
Plaintiffs’ substantive due process rights under the

United States and Michigan Constitutions, and the



takings clauses of those charters. The parties
cross'moved for summary judgment in June
2022———the City on all counts and Plaintiffs on their
substantive due process and' equal protection
claims. In October 2022, the district court granted
partial summary judgment to Plaintiff 218 S.
Brohson, LLC on its equal protection claim, but
granted partial summary judgmenf to ‘the City on
all refnaining claims. Plaintiffs moved for |
reconsideratién of that ordér, Wh.iCh the diétrict
court denied. The district court then dismissed the
consolidated actions, .and Plaintiffs timely
appealed. |
III.

We review a grant of summary judgment de
novo. Morgan v. Trierweiler, 67 F.4th 362, 366 (Gth
Cir.. 2023). Summary judgment is appropriate if

“the movant shows that there is no genuine dispute



as to any material fact and the movant is entiﬂed to
judgfnent as a matter of law.” Fed. R. Civ. P. 56(a).
A genuine_ issue of material fact exists when “the
evidence is such that a reasonable jury could return

»

a verdict for the nonmoving party.” Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In
this analysis, the court “must view all the evidence
and draw all reasonable inferences in the light most
favorable to the non-moving party.” Rhinehart v.
Scutt, 894 F.3d 721, 735 (6th Cir. 2018) (citing
Andérson, 477 U.S. at 255).

IV.

Plaintiffs appeal the district court’s grant of
summary judgment for the City on their
substantive due process, regulatory takings, and
MZE»A claims.

A. Substantive Due Process Claims

Both the United States and Michigan



Constitutions protect individuals from government
deprivation of certain property interests without
due process of law. U.S. Const. amend. XIV; Mich.
Const. art. 1, § 17. Due process clauses implicate
both procedure and substance. EJS Props., LLC v.
City of Toledo, 698 F.3d 845, 855 (6th Cir. 2012).
This appeal concerns only its substantive
component.

“[Slubstantive due-proceés claims raised in
the context of zoning regulations require a plaintiff
to show that . . . a constitutionally protectéd
property or liberty interest exists.” Id. at 855
(internal quotation marks and citation omitted)
(addressihg a claim under the federal due process
clause); see Cummins v. Robjnson TWp.,. 770 N.W.2d
421, 438 (Mich. Ct. App. 2069) (stating that
Michigan’s due process clause “is cbextensive with

its federal counterpart”) (citing People v. Sierb, 581



N.W.2d 219, 221 (Mich. 1998)). The existence of a
protected property interest here turns on state law,
but “federal constitutional law determines whether
that interest rises to the level of a legitimate claim
of entitlement protected by' the Due Process
Clause.” EJS Props., 698 F.3d at 855—56 (internal
quotation marks omitted) (quoting Town of Castle
Rock v. Gonzales, 545 U.S. 748, 757 (2005)).
Plaintiffs argue that they had two protected
property interests: (1) an interest in .the
nonconfdrming use of their properties as STRs and
(2) an interest in receiving STR permits for which
they applied.MWe address each below.

1. Do Plaintiffs have a protected property

interest in the nonconforming use of their

properties as STRs?

We first consider whether the City’s original

zoning ordinance (i.e., the ordinance in effect before

Zoning Ordinance 253) permitted STRs, such that



Plaintiffs posséssed a vested right to their
nonconforming use. Under Michigan law, a “‘prior
nonconforming use is a vested right in the use of
particular property that does not conform to zoning
restrictions, but is protected because it lawfully
existed before the zoning regulation’s effective
date.” Heath Twp. v. Sall, 502 N.W.2d 627, 629
(Mich. 1993). “In other words, it is a lawful use that
existed before the restriction, and ’pherefore
continues after the zoning regulation’s enéctmeﬁt.”
1d ‘;Once a nonconforming use is established, a
subsequently enacted zoning restriction, al.thbugh
reasonable, will not‘divest the property owner of the
vested right.” Id. The MZEA also guarantees a prior
lawful nonconforming use. Mich. Comp. Laws Ann.
§ 125.3208(1) (West 2010). |

To determine Whether’ a prior lawful

nonconforming use vested, we interpret the



relevant zoning law using the rules of statutory
construction. Brandon Charter Twp. v. Tippett, 616
N.W.2d 243, 245 (Mich. Ct. App. 2000); see Golf Vill.
N. LLC'v. City of Powell, 826 F. App’x 426, 434 (6th
Cir. 2020) (applying state statutory construction
law to interpret a zoning ordinancé). If the zoni}ng
ordinance’s language “ié clear and unambiguous,
the courts may only apply the languag;e as written.”
Tippett, 616 N.W.2d at 245. Under the zoning
ordinance in effect before Zoning Ordinance 253,

[a]1] land development specifically listed
under the heading “Uses Permitted by
Right” shall be allowed when determined
to be in accordance with all provisions of
this ordinance and all other applicable
laws, regulations or ordinances having
jurisdiction over the proposed use of
land. Where not specifically permitted,
uses are prohibited, unless construed to
be similar to a use as expressly
determined in accordance with Section 1-

4G.

Zoning Ordinance § 1-4E, R. 121-2, PagelD 5126

10



(emphasié added). We apply this ordinance first by‘
determining whether an STR is specifically listed
under “Uses Permitted by Right.” It is not.
Therefore, under the ordinance, we must determine
Whether an STR is similar to a property use that
Sectioh 1-4G expressly permits.

Section 1-4G provided a process for
classifying uses not specifically mentioned under
vthe “Uses Permitted by Right” heading. Id. § 1-4G,
R. 121-2, PagelD 5126-27. Under this heading, the
City’s original zoning ordinance permitted owners
to use properties in R-1, R-2, and R-3 zoning
districts as “[slingle-family detached dwelling
units.” Zo'ning Ordinance Arts. 6'8,VR. 120- 4, Page
I.D 4814-20. The original zoning ordinance defined

2 &

“dwelling,” “single-family dwelling,” and “family” as

follows:

DWELLING — A detached building or

1"



portion thereof designed or used
exclusively as the home, residence or
sleeping place of one or more persons,
not including accessory buildings or
structures, either attached or
detached. '

DWELLING, SINGLE-FAMILY — A
detached building, designed for or
occupied exclusively by one family.

FAMILY---

A. An individual or group of two or
"~ more persons related by blood,
marriage, or adoption, together

with foster children and
servants of the principal
occupants who are domiciled

together as a single
housekeeping unit in a dwelling
unit; or

B. A  collective  number  of

individuals domiciled together
in one dwelling unit whose
relationship is of a continuing,
non-transient domestic
character and who are cooking
and living as a single nonprofit
housekeeping  unit. This
definition shall not include any
society, club, fraternity,

12



sorority, association, half-way
house, lodge, coterie,
organization, group of students,
or other individual whose
domestic relationship is of a
transitory or seasonal nature, is
for an anticipated limited
duration of school term  or
during a period of rehabilitation
or treatment, or is otherwise not
intended to be of a permanent
nature.

Zoning Ordinance § 2-3, R. 120-4, Page ID 4775—
4776. Plaintiffs contend that using their properties
as STRs reflects this permitted use bécause 1)
“dwelling” does not prohibit temporary occupancy of
the structure, (2) each contested property is
designed to be occupied by a single fémily, and (3)
“domicile” as used in the definition of “‘family” does.
not necessarily include a permanent occupancy

requirement.

13



In its order on the motion to recons.ider,1 the
district court concluded that STRs fail to meet this
required property owners to use properties within
theR-1,R-2, and R-3 zoning districts as domiciles, as
reflected in the definition of “family,” aﬁd
residentially,2 not commercially. The original
aning ordinance defined neither “domicile” nor

“residential.” But Michigan courts define “domicile”

1 Plaintiffs did not specifically make the text-based argument
described above until their motion to reconsider, so the City
argues that Plaintiffs waived it on appeal. The “traditional
rule” for addressing on appeal precise issues not raised below
is that once “a federal claim is properly presented, a party can
make any argument in support of that claim; parties are not
limited to the precise arguments they made below.” Lebron v.
Natl R.R. Passenger Corp., 513 U.S. 374, 379 (1995).
Plaintiffs have consistently claimed that they possess a vested
right to use their properties as STRs before the adoption of
Zoning Ordinance 253, so they did not waive this issue.

2 The stated purpose for each of these zoning districts is
residential use. ZTippett, 616 N.W.2d at 245 (stating that
courts follow the rules of statutory construction “to give effect
to the legislative body’s intent”).

14



as “the place where a person has his true, fixed,
permanent home, and principal establishment, and
to which, whenever he is absent, he has the
intention of returning.” Grange Ins. Co. of Mich. v.
Lawrence, 835 N.W.2d 363, 372 (Mich. 2013)
(internal quotation marks and citation omitted).
And Michigan courts have defined “residence” in

permitted use because the original zoning ordinance
STR cbntéxts aé “exclud[ing] uses of a transitofy
nature.” Concerned Prop. Owners of Garﬁe]d Twp.,
Inc. v. Cbarter Twp. of Garfield, No. 342831, 2018
WL 5305235, at *3 (Mich. Ct. App. Oct. 25, 2018)
(citing O’Connor v. Resort Custom Builders, Inc.,
591 N.W.2d 216, 220- 221 (Mich. 1999)). The
~ inherent transitory. nature of STRs means that
their occupants do not use them as domiciles or
residentiaily under these definitions, so the original

zoning ordinance’s text alone excludes STRs as

15



permitted uses in R-1, R-2, and R-3 zoning
districts.3

Notwithstanding this textual prohibition,
Plaintiffs argue that the City issued 93 STR
permits in the R-1, R-2, and R-3 zoning districts
under Ordinances 237 and 248,} which showé that
the City interpreted the original zoning ordinance
to permit STRs in these districts. But those
ordinances require a permit to use a propei'ty as an
STR, and it is undisputed that Plaintiffs nevér
received any of those 93 permits. Thus, although

Ordinances 237 and 248 allowed owners to use their

3 Plaintiffs argue that adopting the district court’s reasoning
would erroneously omit “cabins, cottages, lake house, and
other non-homestead properties in the city” from the Zoning
Ordinance. Appellants’ Br. at 40. But the Supreme Court of
Michigan has more broadly defined. “residence” as having “a
permanent presence” rather than permanent occupancy,
which would include those non-homestead properties.
O’Connor v. Resort Custom Builders, Inc., 591 N.W.2d 216,
221 (Mich. 1999). For that same reason, the commercial use
provided for R-3 apartment rentals also fits within the
Michigan Supreme Court’s definition of “residence.”

16



properties as STRs with a permit, Plaintiffs never
received a permit fo vest their right to use their
properties as STRs.

The district court t.here'fore corre.ctly‘
interpreted the original zoning ordinance: it
prohibited all uses that it did not expressly permit.
And using the contested propértiés as STRs without
é permit was not a permitted use. As a result,

Plaintiffs lacked a protected property interest in the

nonconforming use of their properties as STRs.4

4 Plaintiffs cite testimony from the City Attorney and the City

Manager, who also served as the Zoning Administrator and

stood as the City’s Rule 30(b)(6) deponent, expressing opinions
that the original zoning ordinance permitted STRs. But those
city officials’ limited authority precludes their testimony from

contravening what the original zoning ordinance’s text provides.
See City Charter § 4.5(b), R. 117-8, PagelID 3640 (in the section

defining the City Attorney’s function and duties, failing to
expressly authorize him to.issue legal opinions that bind the

City); Mays v. LaRose, 951 F.3d 775, 790 (6th Cir. 2020) (“Most

courts don’t treat concessions by Rule 30(b)(6) designees as
binding.”).
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2. Do Plaintiffs have a protected property

Interest in receiving STR permits for

which they applied?

Plaintiffs also argue that they possessed a
substantive due process right to receive permits for
which théy» épplied, because Ordinances 237 and
248 required the City to issue an STR permit if the
applicant complied with the permitting
requirements. Ordinance 237 § 11-4C, R. 13-2, |
PagelD 312 (stating that “a short-term rental unit
permit shall be granted” if applicants complied
with regulatory requirements); Ordinance 248 § 11-
3(D), R. 41-7, PageID 1200 (same). But first- time
applicants for a permit lack a protected property
ihterest in that permit. Wojcik v. City of Romulus,
257 F.3d 600, 6.09—10 (6th Cir. 2001) (explaining
that, under Michigan law, first-time applicants for

liquor licenses and entertainment permits lack a

constitutionally protected property interest to

18



support a substantive due process claim); Women’s
" Med. Pro. Corp. v. Baird, 438 F.3d 595, 611 (6th Cir.
2006) (concluding that a first-time applicant for a
medical license lacked a “property or liberty
interest in [that] license”), abrogated In part on
other grounds by Dobbs v. Jackson Women’s Health
P Org, 142 S. Ct. 2228 (2022).

Plaintiffs argue that Wojcik and Baird are
inapposite because they involved discfetionary
permitting schemes, whereas the STR permitting
" scheme here mandated that the City issue an STR
permit once a property owner satisfied ‘its

prerequisites.?

5 Plaintiffs refer to cases generally stating that an applicant
would have a protected interest if they “complied with certain
minimum, mandatory requirements.” Silver v. Franklin Twp.
Bd. of Zoning Appeals, 966 F.2d 1031, 1036 (6th Cir. 1992);
accord Triomphe Invs. v. City of Northwood, 49 F.3d 198, 202-
03 (6th Cir. 1995); GM. Engrs & Assocs., Inc. v. W.
Bloomfield Twp., 922 F.2d 328, 331 (6th Cir. 1990). But
Plaintiffs identify no on-point, binding authority establishing
that first-time applicants under a non-discretionary
permitting scheme possess a vested right to receive the permit
sufficient to establish a substantive due process claim.

19



But Wojcik and Baird do not discuss
discretion; instead, they turn on whether a property
owner already held a license. Wojcik, 257 F.3d at
609-10; Baird, 438 F.3d at 611. And Plaintiffs
never applied for STR permits until after the City
had imposed the moratorium. See, e.g., Skoczylas
Aff., R. 118-2, PagelD 4212 (stating that her family
applied for an STR permit in “late January 2021”).
Because they waited until after the moratorium
was in place to apply for STR permits, Plaintiffs
lacked “a legitimate claim of entitlement” to the
permits to create a protected property interest in
them. Bd. of Regents of State Colls. v. Roth, 408
U.S. 564, 577 (1972); Silver v. Frénk]jn Twp. Bd. of
Zoning Appeals, 966 F.2d 1031, 1036 (6th Cir. 1992)
(concluding that, when the government body could
deny a conditional zoning certificate even if the

applicant met mandatory requirements, the

20



applicant lacked a justifiable expectation to receive
the certificate). The moratorium enabled the City
to reject permits, notwithstanding the permitting
scheme established by Ordinances 237 and 248, so
Plaintiffs did not have a protgcted prbperty interest
in receiving STRs permits when they applied.
B. Other Claims

Plaintiffs also appeal the district court’s
grant of summary judgment for the City on their
regulatory takings and MZEA claims. Plaintiffs
contend that (1) Zoning Ordinance 253 constituted
a regulatory taking because it transformed their
conforming use into a nonconforming
use through prohibiting STRs and (2) section 20-8
of Zoning Ordinance 253 violated the MZEA by
retroactively divesting them of a vested right to use
their properties as STRs. Like their substantive

due process claims, however, these claims fail

21



because Plaintiffs did not establish that the City
deprived them of a vested property interest.
McCarthy v. Middle Tenn. Elec. Membership Corp.,
466 F.3d 399, 412 (6th Cir. 2006) (Dlue process
and takings claims require that the plraintiffs first
demonstrate that they have a legally cognizable
property interest.”); Twp. of Indianfields v.
Carpenter, No. 350116, 2020 WL 4249168, at *7
(Mich. Ct. App. July 2.8, 2020) (reéognizing that
zoning ordinances “may not destroy already-vested
property inferests” retroactively). Thus, the district
court correctly granted summary judgment for the
City on Plaintiffs’ takings and MZEA claims.
V.

In sum, Plaintiffs lacked a protected property

interest in using their homes as STRs, so their

substantive due process, regulatory takings, and

MZEA claims fail. We therefore AFFIRM the

22



judgment of the district court.

FILED: DEC. 14, 2023
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN,

SOUTHERN DIVISION

JOANNE MOSKOVIC, )
ET AL. )
PLAINTIFFS, )

) Case No.1:21-cv-144

V. | ) Hon. Hala Y. Jarbou

| ) |

CITY OF NEW )
BUFFALO, MICHIGAN, )
DEFENDANT. )
218 S. BRONSON LLC, )
ET AL, | )
- PLAINTIFFS, )

) Case No. 1:21-cv-674

V. ) Hon. Hala Y. Jarbou
)
CITY OF NEW )
BUFFALO, MICHIGAN, )
DEFENDANT. )

OPINION

Plaintiffs have filed a motion for
reconsideration (ECF No. 139)1 of the Court’s
opinibn on the parties’ motions for summary

1 Citations to the record refer to the record in Case No. 1:21-cv-
144.

APPENDIX B
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judgment. For the reasons herein, the Court will

deny Plaintiffs’ motion.
I. STANDARDS

Under Rule 54(b) of the Federal Rules of Civil
Procedure, a non-final ordér-is subject to
reconsideration at any time before entry of a final
judgment. Id.; see a]séAC’LU v. McCreary Cnty., 607
F.3d 439, 450 (6th Cir. 2010). Western District of
Michigan Local Civil Rule 7.4(a) also provides that
“motions for reconsideration which merely present
the same issues ruled upon by the court shall not be
granted.” Further, reconsideration is appropriate
only when the movant “demonstratels] a palpable
defect by which the court and the parties have been |
misled . . . [and] that a different dispo.sition of the .
case must result from a correction thereof.” Id.

Because Plaintiffs oppose the Court’s

25



conclusion that the City is entitled to summary
judgment, the summary judgment standards also
apply. The Court must view all the facts and
evidence in the light most favorable to Plaintiffs and
decide whether there is a genuine dispute of
material fact requiring submission of the case to a
jury. (See 10/31/2022 Op. 8-9, ECF No. 134.)

II. PROCEDURAL HISTORY

Plaintiffs’ motion for reconsvider'ation fbcuses
primarily on whether or not the City’s original
Zoning Ordinance (the “Z0O”) pei‘mitted the use of
single-family homes located in the R- 1, R-2, and.R'
3 zoning districts as short-term rentals. Plaintiffs
alluded to this issue in their summary judgment
briefing but did not provide the Court with any
analysis of the text of the ZO to support their

position. When reviewing that ordinance, this Court

26



concluded it did not permit such uses. (See
10/31/2022 Op. 12-15.) |
Some of Plaintiffs’ claims, vincluding their

takings claim, require them to show that the City
deprived them of a protected property interest.
Among other things, Plaintiffs asserted a protected
interest in the use of their homes as short-term
rentals before the City amended the ZO. Plaintiffs
argued that the City’s recent amendment of the ZO
illegally deprived them of their right to continue
using their homes as short-term rehtals because‘
that use qualified as a prior nonconforming use. “A
prior nonconforming use is a vested right in the use
of particular property that does not conforrh to
zoning restrictions, but is prbtécted because it
lawfully existed Abefore the zoning regulation's
effective date.” Heath Twp. v. Sall, 502 N.W.2d

627, 629 (Mich. 1993). “To be protected, the

27



nonconforming use must have been legal at one
time; a use that‘ violates the_zbning ordinances
since its inception does not draw such protection.”
Lyon Charter Twp. v. Petty, 896 N.W.2d 47 7, 481
(Mich. Ct. App. 2016). The Court reasoned that,
because the ZO did not permit short-term rentals,
Plaintiffs’ prior uses were not lawful. Consequently,
Plaintiffs do not possess a protected prope.rty
interest in those nonconforming uses.

A. Procedural Challenges -

Plaintiffs assert several procedural errors in
the Court’s decision.

1. Granting Sumniary Judgment to the
City

. First, Plaintiffs contend that it was improper
for the Court to rule in favor of the _City based on the
Court’s intérpretation of the ZO because the City
did not raise this issue in its motion for summary

judgment. Plaintiffs moved for summary judgment

28



on two counts of the complaint, Count V
(substantive due process) and Count VII (equal
protection), and the City moved for summary
judgment on all counts. When seeking summai'y
judgment on their substantive due process claim,
Plaintiffs argued that they possessed a protected
interest in the use of their homes as short-term
rentals because those uses were permitted under
the ZO. (Pls.’ Br. in Supp. of Mot. for Summ. J. 15-
16, ECF No. 118.) Plaintiffs relied on deposition
testimony by the City Attorney, Nick Curcio, instead
of the text of the ordinance itself. (Zd.; see Curcio
Dep. 49, ECF No. 118-25 (stating that “the City
Zoning Ordinance . . . doesn’t mention short-term
rentals, but . . . the City has interpreted” the
ordinance to permit them).) The City Attorney had
}also explained at a board meeting in October 2020

that the ZO ‘doesv not mention short-term rentals,

29



but the City had interpreted it to allow them as part
of “the wvarious permitted dwellieg uses.” See
10/12/2020  Meeting  Video, availablev at
https://cityofnewbuffalo.org/meetings/city-council-
planning- commission-special-joint-meeting-october-
12-2020/. |

The City responded that Plaintiffs’ reliance
on statements by the City Attorney was misplaced |
and that the ZO did not permit short-term rentals
because that use was not expressly mentioned in
the ZO. (Def’s Resp. Br. 2-3, ECF No. 121.) As
indicated below, the ZO prohibits uses fhat are not
specifically permitted. In their reply, Plaintiffs did
not address the City’s textual afgument. Instead,
they relied upon the City’s “witnesses and actionsl.]”
(Pls.’ Reply Br. 2-3, ECF No. 122.)

In the City’'s own motion for summary

judgment, it argued that " Plaintiffs lacked a

30



protected property interest for a different reason. It
argued that Plaintiffs never obtained a permit to use
their homes as shoft-term rentals as required by the
City’s regulatory ordinance, Ordihance 237. The
City assumed, without conceding, that the ZO
permitted short-term rentals. (Def’s Mot. for
Summ. J. 25, ECF No. 117.) In other words, the City
did nbt expfessly argue in support of its own motion
that the ZO prohibited short-term rentals.

After reviewing the parties’ érguments and
the text of the ZO, the Court concluded that the ZO
did not permit short-term rentals. Consequently,
Plaintiffs could -not claim that the City deprived
them of a protected property interést in such use.
(10/31/2022 Op. 40-41.) Accordingly, the Court
granted summary judgment in favor of the City on
Plaintiffs’ takings claim.

Plaintiffs are correct that the City did not rely

31



on the text of the ZO when seeking summary
judgment on the takings claim. However, Plaintiffs
put the interpretation of the ZO .before the Court
when asserting that the ZO permitted them’ to use
their properties as short-term rentals. To address
that issue, the Court examined the ZO and
concluded that it did not permit short-term rentals.
A necessary consequence of that conclusion was that
Plaintiffs could not rely on the use of their
properties as short-term rentals to establish a
vested property interest; In addition, Plaintiffs
could not establish a basis for their takings claim.
E.Ven if the City did not rely oﬁ the text of the
Z0 when seeking summary judgment, the Court
could grant summary judgment in the City’s favor
on the issue. The Court has authority to enter
summary judgments sua sponte, so long as the

losing party was on notice that she had to come
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forward with all her evidence.” Celotex Corp. v.
Catrett, 477 U.S. 317, 326 (1986). Here, Plaintiffs
wefe on notice of the City’s motion for summary
judgment and of the evidence necessary to support
their claims. That evidence included the ZO, a ‘copy
‘of which Plaintiffs provided to the Court. They Wére
also on notice that their interpretation of the ZO
was a critical component of their claims. Thus, the
Court did not make a procedural error When
granting the City summary judgment on thét 1ssue.

In any case, even if .the Court erred, Plaintiffs
have now provided textual arguments for their
interpretation of the ZO. The Court will consider
Plaintiffs’ arguments, rendering any possible error
harmless. |

2. Failing to Consider the Testimony of
Watson

Next, Plaintiffs also contend that the Court

33



failed to consider the testimony of the City’s 30(b)(6)

witness, Darwin Watson,2  who purportedly
admitted that the ZO perrﬁitted short-term rehtals. |
The Court did not fail to consider this testimony.
Instead, the Court did not disc_liss 1t because it does
not support Plaintiffs’ position. In his deposition,
Watson a;greed that the City Attorney stated at a
meeting in October .2020 that short-term rentals
“were a permitted use in all residentiél restrictions,

by right, under the City’s zoning ordinancel.]”

(Watson  Dep., ECF No. 117-17,
PagelD.3850-3851.) And Watson agreed with the
City Attorney’s deposition statement that “short-

term rentals remained a permitted use in all

2 Watson was the City Manager from 2014 to 2019. (Watson
Dep., ECF No. 117-17, PagelD.3732.)

34



residential districts under the City Zoning Ordinahce
until the_ City amended its zoning ordinance by
adopting Ordinance.‘ 253[.)” (Id, PagelD.3858.)
However, Watson also stated that he disagreed with
the City Attorney’s interpretation of the ZO because
“there is nothing in the zoning ordinance . . . that
speaks about short-term rentals.” (fd., PagelD.3853-
3857.) Thus, contrary to Plaintiffs’ assertion, Watson
did not adopt the City Attorney’s interpretation of
the ZO. At most, he agreed that the City had
permitted short-term rentalé under the ZO, which is
" not disputed. The City did not take steps to restrict
short-term rentals until it passed Ordinance 237,
which required home owners to obtainva permit for
that use. And those who obtained a permit were
allowed to use their homes as short- term rentals.
But even if Watson agreed that the ZO

permitted short-term rentals, the City’s witnesses
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cannot make an admission about the law. It is the
Court’s province and duty to “say what the law is.”
Marbury v. Madison, 5 U.S. 137, 177 (1803).
Statements by the parties do not control the Cou-rt"s
analysis of the ZO. »The Court looks first and
foremost at the text of the ZO to ascertain its
meaning. (See 10/31/2022 Op. 14 (citing Brandon
Charter Twp. V. Tippett, 616 N.W.2d 243, 245
(Mich. Ct. App. 2000).)

'To the extent Watson’s testimony is relevant
to the City’s past practice of allowing short- term
rentals, that practice does notv transform Plaintiffs’
uses of their properties as short-term rentals into a
vested property interest. See Lyon Charter Twp. v.
Petty, 896 N.W.2d 477, 481 (Mich. Ct. App. 2016)
(“[A] historical failure to enforce a particular zoning
ordinance, standing alone, is insufficient to preclude |

enforcement in the present.”); accord Reaume v.
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Twp. of Spring Lake, 937 N.W.2d 734, 742 (Mich.
Ct. App. 2019), overruled on other groupds by 943
N.W.2d 394 (Mich. 2020). Accordingly, Watson’s
testimony does not change the 'outéome of the
Court’s decision.

Plaintiffs also note in their reply brief that the
| City’s former Mayor, Louis O’Donnell, also made
statements about the ZO in his deposition. He
initially testified that h.e did not know whether the
Z0 permitted short-term rentals, but then he agreed
with the City’s Attorney’s statement from October
2020 that “short-term rentals were a permitted use”
under the ZO. (O’Donnell Dep. 71- 73, ECF No. 121-
6.) For the reasons discussed above and below with
respect to Watson and Curcio,_ O’Donnell’s
statements do not alter the Court’s conclusions
about the ZO.

B. Substantive Challenges
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Plaintiffs also contend that the Court erred
when interpreting the Z0O. They now provide
arguments as to why the Court should interpret the
- ZO as permitting short-term rentals.

1. Textual Analysis

The court “interpret[s] ordinances in the
same manner that [it] interpretls]
statutes.”

Brandon Charter Twp., 616 N.W.2d at 245,

If the language 1is clear and
unambiguous, the courts may only
apply the language as written.
However, if reasonable minds could
differ regarding the meaning of the
ordinance, the courts may construe the
ordinance. [The courts] follow these
rules of construction in order to give
effect to the legislative body’s intent.

Id. (citations omitted). “When interpreting the
language of an ordinance to determine the extent of
a restriction upon the use of property, the language
must be interpreted, where doubt exists regarding

legislative intent, in favor of the property owner.”
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Talcott v. City of Midland, 387 N.W.2d 845, 847
(Mich. 1985).

Section 1-4 of the ZO provided, in
relevant part: ‘

D. Applicability of zoning ordinance
regulations.. Except as otherwise
provided for in this ordinance, every
building and structure erected,
every use of any lot, building, or
structure  established, every
structural alteration or relocation of
an existing building or structure,
and every enlargement of, or
addition to, an existing use, building
and structure occurring after the
effective date of this ordinance,
shall be subject to this ordinance

E. Uses permitted by right. All land
development specifically listed
under the heading “Uses Permitted
by Right” shall be allowed when
determined to be in accordance with
all provisions of this ordinance and
all other applicable laws,
regulations or ordinances having
jurisdiction over the proposed use of
land. Where not specifically
permitted, uses are prohibited,
unless construed to be similar to a
use as expressly determined in
accordance with Section 1-4G.
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G. Uses not specifically mentioned.

1. Any use of land or development
activity not specifically mentioned
in this ordinance may be classified
by the Zoning Administrator as the
use most similar in character to the
proposed use.

2. If the Zoning Administrator needs
further interpretation of the
proposed use, the Official may refer
the proposed use to the Board of
Zoning Appeals for classification.

3. If the Board of Zoning Appeals finds
that the use is not similar in
character to uses listed in the
Ordinance they shall so find. The
applicant may then  make
application to the Planning
Commission for consideration of an
amendment to the  Zoning
Ordinance to include the proposed
use in one or more of the zoning
districts of this ordinance, either as
a Use Permitted by Right or a Use
Permitted by Special Land Use.

(Zoning Ordinance, ECF No. 120-4, PagelD.4767-
4768 (emphasis added).)

Plaintiffs rely on the uses “permitted by



right” in the R-1, R-2, and R-3 residential zoning
districts. For those districts, the ZO stated, in

relevant part:

ARTICLE 6

R-1 Single Family District Section 6-1.
Intent and Purpose.

This district is intended primarily for
single-family detached residential use
and support services or facilities which
are typically found in single-family
areas and which can be located in a
manner to be compatible with the
single-family neighborhood.

Section 6-2. Uses permitted by right.
[Amended 2-19-2008 by Ord. No. 175]

Land and/or buildings in the R-1
District may be used for the following
purposes by right:

A. Single-family detached dwelling units.
B. Accessory uses pursuant to Section 3-2.

C. Home occupations pursuant to Section 3-
26. '

D. State-licensed residential care family
facilities.
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E. State-licensed family day-care centers.

F. Municipal parks.

ARTICLE 7 R-1 Medium Density
Residential District

Section 7-1 Intent and Purpose.

This district is intended primarily for
single-family detached and two-family
dwellings and support services or
facilities which are typically found in
residential areas and which can be
located in a manner to be compatible
with such residential uses.

Section 7-2. Uses permitted by

[Amended 2-19-2008 by Ord. No. 175]

Land and/or buildings in the R-2
District may be used for the following
purposes by right:

right.

A. Single-family detached dwelling units.

B. Two-family dwelling units.

C. Accessory uses pursuant to Section 3-2.

D. Home occupations pursuant to Section 3-

26.

E. State-licensed residential care family

facilities.
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F. State-licensed family day-care centers.
G. Municipal parks.

ARTICLE 8 R-1 High Density Residential
District

Section 8-1. Intent and Purpose
This district is intended for buildings
containing multiple-dwelling units,
including both attached single-family
dwelling units and apartment-style
residential development. It is intended
to provide additional variety in
housing opportunity and choices, and
to recognize the need to provide
affordable housing.

Section 8-2. Uses permitted by right.
[Amended 2-19-2008 by Ord. No. 175; 6-
17-2019 by Ord. No. 238]

Land and/or buildings in the R-3
District may be used for the following
purposes by right:

A. Multiple-family dwelling units,
including  single-family  attached
dwelling wunits, and apartment
buildings.

B. Single-family detached dwelling units.

C. Accessory buildings and uses associated
with the above permitted uses. ...
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D. Home occupations pursuant to Section 3-26.

E. State-licensed residential care
facilities.

F. State-licensed family day-care centers.

G. Municipal ‘parks‘.

H. Public utility or service buildings,
not requiring the outdobr storage of
materials. (Zoning Ordinance, PagelD.4814,

4816, 4818.)

family

Specifically, Plaintiffs contend that the use of

their homes for short-term rentals fits within the

definition of single-family dwelling units. The ZO

2«

defines “dwelling,

“family” as follows:

DWELLING — A detached building or
portion thereof designed or wused
exclusively as the home, residence or
sleeping place of one or more persons,
not including accessory buildings or
structures, either attached or
detached. . . . ‘

single-family dwelling,” and
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DWELLING, SINGLE-FAMILY_ — A
detached building, designed for or
occupied exclusively by one family.

* k%

FAMILY —

A. An individual or group of two or
more persons related by blood,
marriage, or adoption, together with
foster children and servants of the
principal occupants who are
domiciled together as a single
housekeeping unit in a dwelling
unit; or

B. A collective number of individuals
domiciled together in one dwelling
unit whose relationship is of a
continuing, non-transient domestic
character and who are cooking and
living as a single nonprofit
housekeeping unit. This definition
shall not include any society, club,
fraternity, sorority, association, half-
way house, lodge, coterie, organization,
group of students, or other individual
whose domestic relationship is of a
transitory or seasonal nature, is for an
anticipated limited duration of school
term or during a period of rehabilitation
or treatment, or i1s otherwise not
intended to be of a permanent nature

(Id., PagelD.4775-4776.)
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Plaintiffs no;ce that the definition of single-
family dwelling requires that the building be
“designed for oroccupied exclusively by one family.”
(Id. (emphasis added).) Plaintiffs | apparently
contend that the “or” in that definition méans that,
because their homes are desjgned to be occupied by
one family, those homes fit thaf definition, ‘1o
matter hoW they are actually used or occupied.
Plaintiffs also contend (without support) that they
rent their homes as a sleeping place for one family at
a time, so their rental use is consistent with the
definition as well.

Plaintiffs’ interpretation does not fit with the
rest of the ZO and would lead to absurd results. In
particular, Plaintiffs’ reliance on the design of their
homes would render their homes acceptable for
almost any use, whether commercial, recreational,

industrial, or otherwise, when that is clearly not the
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intent of the ZO. In general, the ZO relegates
residential uses, commercial uses, and industrial
uses to different districts. That segregation would
disintegrate if a person could use a single or multi-
family dwelling for industrial or commercial
purposes simply because that building was designed |
for use by one or more families.

- The reason for the “designed or used”
disjunction in the definition of single-family
dwelling is better explained by the ZO’s distinction
between the “use of land” and “development_
activity.” (Jd, PagelD.4767.) Or as the ZO puts it
elsewhere, the “right to continue a land use or
activity” as opposed to the right to “construct a
building or structure.” (Id) The ZOldefines “land
use” as “[al deécription of how land is occupied or
utilized.” (/d., PageID.4778.) And the ZO defines

“development” as
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The construction, reconstruction,
conversion, structural alteration,
relocation, or enlargement of any
structure; and mining, excavation,
landfilling or land disturbance, and
any extension of an existing use of
- land.

(1d., PageID.47 74.) Relatedly, the ZO gives separate
definitions for a “nonconforming use¢’ and a
“noncon’forming - building” (Id,, PageID.4781
(defining these terms; emphases added).) These
separate definitions are necessary bécause Z0O
specifies both the design of structures that may be
constructed in certain areas, including their
placement and dimensions, as well as the manner
in which occupants may use those structufes. The
design 1is relevant to the development and
construction stage. Here, the ZO permits the
cohstruction of buildings designed as single-family
dwellings in the R-1, R-2, and R-3 districts. The use

of those buildings becomes relevant after their
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construction is complete. After all, it would make no
sense to tell developers that they can only construct
dwellings that are currently dccupied or used in a
particular manner. Thus, the “or” in the definition
of single-family dwellings accounts for those two
different stages. Relevant here is the use of
Plaintiffs’ homes when occupied, nét just their
design. Consequently, the ZO required that
Plaintiffs use their single-family dwellingé “as the
home, residence, or sleeping place of” one “family.”
Plaintiffs interpretation also fails to accdunt
for the ZO’s definition of “family.” Under the ZO, a
family is either (1) a group of individuals related by
blood who are “domiciled together,” or (2) a group of
individuals “domiciled together” in a relationship
that is of a “continuing, non- transient domestic
character.” (Id..,' PagelD.4776.) Short-term renteré

are not “domiciled” with one another when using a
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rental home. See Concez'ned‘ Pfop. Owners .of
Garfield TWb., Inc. v. Charter Twp. of Garfield, No. |
342831, 2018 WL 5305235, .at *2 (Mich. Ct. App.
Oct. 25, 2018) (Murphy, J., concurring) (“[D]omiciled
together . . . in a dwelling unit indicat[es]
permanence not transience. A family renting a
dwelling for a short period is not deJ'czYed
together in- the dwelling.”) (citations omitted).
Instead, they are more like the “transie’nt” guesté
of a bed-and-breakfast or‘ motel. (See Zoning
Ordinance, PagelD.4773, 4780 (defining “bed-and-
breakfast” as a “use within a single-family dwelling
in which transient guests are provided a sleeping
room, breakfast and access to bathing and lavatory
facilities in return for payment” and defining “motel”
as a series of rental units in which “transient,
overnight, lodging or boarding are offered to the

public for compensatioh”).) The ZO permitted the
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latter uses in the “central business district” and the
“general commercial district,” not in the thfee
residential districts Where‘ Plaintiffs’ homes are
located. (See id., PagelD.4826, 4831.) Thus, the
definition of single-family dwelling did not
encompass the use of such buildings for short-term
rentals.

The stated intents and purposés for the R-1,
R-2, and R-3 districts support this interpretation.
According to the ZO, the R-1 district “is intended

»

primarily for . . . residential usel.]” (Zoning
Ordinance, PagelD.4814.) ‘Buildings in the R-2
district are intended to be “compatible with” single-
family and two-family “residential uses.” (/d,,
PagelD.4816.) And the R-3 district is 'inténded for
single-family and “apartment-style” “residential

development.” (Id., PagelD.4818.) Like the word

domicile, the term  “residential” connotes
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“permanen’ce” and a “continuity of presence” that is
generally inconsistent with the use of property for
short-term rentals. See Concerned Prop. Owners,
2018 WL 5305235, at *3 (noting that “the term
‘residence’ excludes uses of a transitory nature”)
(citing O’Connor v. Resort Custom Buj]der, Inc., 591
N.W.2d 216, 221 (Mich. 1999)).

Also, as some Michigan courts have noted,
“commercial or business uses of property— that is,
uses intended to generate a profit—are generally
inconsistent with residential uses of property.”
Reaume, 937 N.W.2d af 742 (citing Terrien v. Zwit,
648 N.W.2d 602, 605-07 (Mich. 2002)). The use of a
hqme for short-term rentals is a commercial or
busi\ness use. See id.; see a]SQ People v. Dorr, No.
349910, 2020 WL 6374724, at *2 (Mich. Ct. App.
Oct. 29, 2020) (“Because defendant was engaged in

using his home to offer short-term rental
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accommodations, he was Qperating a business out of
his home.”); John H. Bauckham Tr. V Petter, No.
332643, 2017 WL 4158025, at *4 (Mich. Ct. App.
Sept. 19, 2017) (“The act of .renting property to a
third-party for any length of time involves a
commercial use because fhe property owner is likely
to yield a pfofit from the activity.”). | Although not
dispositive here, the tension between commercial

activity and residential uses further supports the
Court’s interpretation of the 70.3

3 Plaintiffs are correct that the R-3 district permits “apartment

buildings” (Zoning Ordinance, PagelD.4818), and that such

buildings typically contain rental units, which also involve

commercial activity. See Apartment, Merriam Webster

Dictionary, http:/www.merriamwebster (defining apartment

as “a room or set of rooms...usually leased as a dwelling.”):
However, the allowance of one type of commercial residential

building in one residential district does not detract from the

overall intent of the ZO to limit commercial activity in

residential areas. That is especially true here because the

apartment buildings were “intended to provide additional

variety in housing opportunity and choices, and . . . to provide

affordable housing” (Zoning Ordinance, PagelD.4818

(emphases added).) In other words, the apartment buildings
support residential activity; they were not intended for the -

temporary lodging that Plaintiffs’ commercial activity
provided.
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The City characterizes Plaintiffs’ use of their
homes for short-term rentals as “home occupations,”
which the ZO permitted only in certain
circumstances. (See Zoning Ordinance,
PagelD.4805.) A home occupation is “[an]
occupation customarily conducted in a dwelling unit
that is clearly an incidental and secondary use of the
dwelling.” (Id., PagelD.4778.) The City contends
that Plaintiffs’ short-term rental uses were not
proper home occupations because they were the
primary, rather than incidental and secondary, uses
of their homes. However, Plaintiffs note that they
did not live in their properties and did not physically
conduct their rental activities in those properties.
They lived elsewhere. Consequently, they were not
conducting their occupations from within the single-
family dwellings that they own in the City. For the

same reason, the Court is not persuaded that the
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home-occupation restriction applies here. Cf. Dorr,
2020 WL 6374724, at *2 (applying a similar
provision to a defendant who continued to live in his
home while alsé renting it for short-term rentals).
Nevertheless, that restriction reinforces the ZO’s
intent to limit the use of single-family dwellings for

commercial activity.

Plaintiffs rely on the Michigan Supreme
Court’s decision in Reaume, in which that court held
that a zoning ordinance’s definition of family, which
excluded transient relationships like the ZO does
here, did not necessarily mean that the use of single-
family homes for short-term rentals violated the
ordinance. Reaume, 943 N.W.2d at 394. The
Michigan Supreme Court held that “[t]he Court of
Appeals erred by conflating the concept of a
transient relationship between people with the

concept of transient occupancy of the property.” Id.
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(emphases added).

- That decision 1s distinguishable because the
ordinance at issue there defined a dwelling “to
include a ‘[bluilding . . . occupied . . . as a home,
residence, or sleeping place, either permanently or
temporarily, [by one (1) or more Families] . ...” Id.
In other words, the ordinance expressly permitted
the transient occupancy of dwellings. In contrast,
the ZO did not expressly permit the transient use
of a single-family dwelling as a home, residence,
or sleeping place. Instead, as discussed above,
the ZO referred to use by a group of individuals
who are “domiciled” together. That term connotes a
permanence of occupahcy that does not apply to
- transient, short-term renters.

Accordingly, for all the foregoing reasons, the
Z0O did not permit Plaintiffs to use their hémes as

short-term rentals.
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2. Deference

Alternatively, Plaintiffs argue that the Court
-must defer to the City’s past interpretation of the
Z0O, as exemplified by the statements of Watson,
O’Donnell, and Curcio. Plaintiffs cite Tuscola Wind
III, LLC v. Almer Charter Township, No. 17-cv-
10497, 2018 WL 1250476 (E.D. Mich. Mar. 12,
2018), but that case underscores the problem with
Plaintiffs’ argument. There, the plaintiffs
challenged the interpretation of a zoning ordinance
by the township board. Id. at *2. The court held that
it should defer to the township board’s
interpretation because the board was “the
legislative body which enacted the Zoning
Ordinance in the first placel.]” Id. at *5 (quoting
Macenas v. Vill. of Michiana, 446 N.W.2d 102, 110
(Mich. 1989)). The court also noted that “[iln cases

of ambiguity in a municipal zoning ordinance,
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where a construction has been applied over an
extended period by the officer or agency charged
with its administration, that construction should be
accorded great weight in determining the meaning
of the ordinance.” Id. (quoting Macenas, 446
N.W.2d at 110). But here, the ZO is not ambiguous
with respect to short-term rentals.

Moreover, unlike the plaintiffs in Tuscola
Wind and Macenas, Plaintiffs are not challenging a
decision by a zoning board or a township board
applying the zoning ordinance. Statgments by the
City Attorney at a town hall meeting or by the City’s
employees during depositions are not equivalent to
interpretations by a “legislative body” or by “the
officer or agency” charged with administration of
the ZO. Indeed, the ZO gives the Zoning
Administrator and the Zoning Board of Appeals

authority to decide whether particular uses are
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consistent with the ZO. Plaintiffs have not pointed
to any instances in which the City Council, the
Zoning Administrator, or the Zoning Board of
Appeals concluded that the ZO permitted short-
term rentals in single-family dwellings.
Furthermore, the statements by Watson,
O’Donnell, and the City Attorney are not evidence of
an administrative construction of the ZO “applied
over an extended period.” Cf. Macenas, 446 N.W.2d
at 110. They recognize the City’s past practice of not
enforcing the ZO against short-term rentals, but
that practice does not bind the City or this Court.
See Lyon Charter Twp., 896 N.W.2d at 481.
Plaintiffs cite other cases that rely on the
same principle discussed in 7uscola Wind; those
cases are distinguishable for similar reasons. See
Davis v. Bd. of Ed. for Sch. Dist. of River Rouge, 280

N.W.2d 453, 454 (Mich. 1979) (“[TIhe construction
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placed upon a statute by the agency legislatively
chosen to administer it is entitled to great weight.”);
Robinson v. City of Bloomfield Hills, 86 N.W.2d 166
(Mich. 1957) (noting that the court’s role is not to
“substitute [its] judgment for that of the legislative
body charged with the duty and- responsibility in
the premises”); Sinelli v. Birmingham Bd. of Zonjné
App., 408 N.W.2d 412, 414 (Mich. Ct. App. 1987) (“A
zoning board of appeals has the power to interpret the
zoning ordinance which it must administer. [Clourts
will consider and give weight to the construction of the
ordinance by those administering the ordinance.”).
Neither Watson, O’Donnell, nor Curcio are or were
legislative bodies or enforcement agencies who rendered
opinions to which this Court must defer.

Plaintiffs also rely on Ordinance 237, in

which the City Council created a permit

requirement for short-term rentals. However, that
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ordinance did not purport to interpret the ZO. It
simply states that compliance with “applicable
zoning, construction, fire, and  property
maintenance codes” is a condition for a permit.
(Ordinance 237, ECF No. 61-1, PageID.2352.) And
as discussed above, the ZO is not ambiguous.
Accordingly, Ordinance 237 is not an interpretation
of the ZO to which the Court must defer.
| III. CONCLUSION

In summary, Plaintiffs’ arguments are not
persuasive and do not warrant relief. Any
procedural error by the Court has been rendered
harmless. Further, a plain reading of the ZO
indicates that it prohibited short-term rentals.
Accordingly, the Court will deny Plaintiffs’ motion
for reconsideration because they have not shown
that a different disposition of the case is warranted.

The Court will enter an order consistent with this
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Opinion.
DATED: January 13, 2023

/s/ Hala Y. Jarbou

HALAY. JARBOU
CHIEF UNITED STATES DISTRICT JUDGE
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OPINION

Plaintiffs in this consolidated action own
homes in the City of New Buffalo, Michigan, that
they have used, or intend to use, as short-term

rental properties. In 2019, the City passed an

APPENDIX C .
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ordinance requiring homeowners in the City to
obtain a permit before using their homes as short-
term rentals. In 2020, the City adopted a
resolution that suspended the issuance of such -
permits. Plaintiffs brought this action against the
City to challenge the validity of that resolution
under state and federal law. Before the Court is

Plaintiffs’ motion for partial summary judgment

(ECF No. 116)1 on Counts V and VII of the

amended complaint. Also before the Court is the

City’s motion for summary judgment (ECF No.
117). For the reasons herein, the Court will grant
Plaintiffs’ motion in part and grant the City’s
motion in part. The Court will grant summary

judgment in favor of 218 S Bronson LLC on the

1 All citations to the record refer to the record in Case No. 1:21-

cv-144 unless otherwise noted.
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equal protection claim. The Court will dismiss all

other claims.

I. BACKGROUND
A. History

The City of New Buffalo is located on the Lake
Michigan shoreline near the Indiana border. It is a
populér destination for tourists from Michigan,
Indiana, and Illinois, especially during the
summertime. Plaintiffs purchased homes in the
City with the intent to rent them to visitors on a
short-term basis, 1.e., for terms of less than a month
at a time. |

1. Ordinance 237 Requires Permits for
Short-Term Rentals

In April 2019, after some members of the City
Council became concerned about the impacts of
short-term rentals on the character of the
community, the City passed Ordinance 237, which

required homeowners to apply for and obtain a
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permit from the City in order to use their homes as
short-term rentals. (Ordinance 237, ECF No. 13-2.)
To qualify for a permit, applicants had to provide
their contact information and the contact
information for a local agent. Also, they had to
provide information about their home, certify that
they had working smoke alarms and fire
extinguishers, consent to inspections upon request,
and create a brochure for guests providing their
contact information. (/d., PageID.311-312.) Finally,
they had to submit to an ‘annual inspection “for
compliance with applicable codes and ordinances,”
including “zoning, construction, fire, and property
maintenance codesl.]” (/d., PageID.313.) Failure to
“satisfactorily complete an inspection” could be
grounds for withholding a permit or deeming it void.
(Id., PageID.312.) The ordinance also put a limit on

the number of people that could occupy a dwelling.
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(Id., PagelD.315.) There was no cap on the number
of permits that the City would issue.
2. Moratorium

On May 18, 2020, the City Council adopted
Resolution 2020-11, which imposed an eight- month
moratorium  (“Moratorium”) on all permit
applications for, and regisfrations of, short-term
rental units in the City. (Resolution 2020-11, ECF
No. 61-3.) The City Council indicated that it was
“concerned that further increases in short-term
rentals in certain areas of the City could undermine
the character and stability of neighborhoods in
certain districts” by, among other things, decreasing
the number of long-term residents, decreasing
enrollment in schools, decreasing the availability of
long-term housing, permitting significant numbers
of vacant homes during Winter months, ahd

increasing noise levels, traffic, and on-street
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parking  during  summer months. (Id,
PagelD.2362.) The City Council also indicated that
it was considering “appropriate ordinance
amendments to address this concern relating to the
City’s existing-short term rental ordinance(.]” (Zd.)
Oh May 22, 2020, the City Clerk accidentally
distributed a draft copy of Resolution 2020- 11 that
contained exceptions that were not part of the final
version. (Fidler Dep., ECF No. 117-2, PageID.3564.)
A few weeks later, on June 15, 2020, the City
Council adopted Resolution 2020-16, which carved
out exceptions to the Moratorium for certain
property owners with  “investment-backed
expectations” in their property, including those who
had made “substantial investments in prospective
rental properties” before the Moratorium.
(Resolution 2020-16, ECF No. 61-6.) It allowed the

City to process applications received during the next
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30 days, where: (1) the property was lalready
registered as a short-term rental and was conveyed
to new owner before June 15, 2020; (2) the applicant
took title to the property between March 1, 2020
and May 18, 2020, with the intent to use it as a
short-term rental; (3) the applicant recently
cémpleted construction or renovations with intent
to use the property as a short term rental and was
issued a cerﬁfic_ate of occupancy after March 1,
2020; (4) the applicant entered into a contract to
purchase the property on or before May 18, 2020,
with intent to use it as a short-term rental; or (5) the
applicant had a wvalid building permit for
construction or renovation of a dwelling as of May
18, 2020, with intent to render it suitable for use as
a short-term rental. (Jd.)

B. Review of Ordinance Amendments

In November 2020, three new members were
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elected to the City Council, including the City’s
Mayor, John Humphrey. (11/16/2020 City Council
Minutes, ECF No. 121-7.)

By December 2020, the City Council’s review
of proposed regulations for short-term rentals was
not complete. The Interim City Manager reported
that “additional research needs to be done” and that
“enforcement of the ordinance needs [to be]
addressed.” (Manager’s Rep., ECF No. 13-10.) The
review had beén complicated by the fact that the
City Manager had fallen ill with COVID-19 before
Thanksgiving and passed away in early December.
The Interim City Manager recommended extending
the Moratorium for an additional eight months. The
City Council did so on Decembér 21, 2020.

On March 17, 2021, the City Council and the
City’s Planning Commission held a joint meeting to

review a draft amendment to Ordinance 237 and a
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draft amendment to the City’s Zoning Ordinance
that addressed short-term rentals. (3/17/2021
Meeting Agenda, ECF No. 121-8.) The proposed
zoning ordinance amendment would cap the
number of short-term rentals in the R-1 residential
district at the “existing level” of 65. (Proposed
Ordinance, ECF No. 121-8, PagelD.5452-5453.)

The Planning Commission held a public
hearing on the proposed amendment to the zoning
ordinance on April 13, 2021, after which it tabled
the amendment for further discussion. (4/13/2021
Planning Comm’n Minutes, ECF No. 121-9,
PagelD.5465.) At its next meeting a week later, the
Planning Commission recommended that the City
Council make a few small changes to the proposed
zoning ordinance amendment. (4/20/2021 Planning
Comm’n Mirliutes, ECF No. 121- 10, PageID.5470.)

On May 17, 2021, the City Council adopted
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Ordinance 248, which amended Ordinance 237 by
adding additional requirements for obtaining,
maintaining, and transferring a short-term rental
permit. (See Ordinance 248, ECF No. 41-7.) The
Moratorium continued.

On August 31, 2021, the City Council
extended the Moratorium for another two months,
until November 1, 2021, in order to continue
considering the “proposed zoning amendment.”
(Resolution 2021-21, ECF No. 117-3, PagelD.3601.)
That same day, the City Council proposed an
alternative zoning ordinance amendment that
would prohibit short-term rentals in the R-1, R-2,
and R-3 zoning districts. Those are the districts
where almost all of Plaintiffs’ properties are located.
It referred this proposed amendment to the
Planning Commission. (See 8/31/2021 City Council

Minutes, ECF No. 117-4, PageID.3605.) In support
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of extending the Moratorium, the City Manager
explained

[Tlhe city has made considerable
progress in studying various issues
relating to  short-term rentals;
developing a modified set of
regulations; implementing a strategy
for not only short-term rentals, but
city-wide enforcement; and the
commencement of data collection. This
progress was also to include the
Planning Commission and City
Council determining the need for
improved zoning regulations.

The city’s ultimate goal has been to
develop the necessary framework for
terminating the moratoriumin the city.
In order to achieve this, the most
imperative of which i1s the Planning
Commission’s work in developing
zoning ordinance amendments. The

city has . . . received bids for a
consultant to assist with this
endeavor. . ..

(8/31/2021 Mem. from City Manager to Mayor, ECF
No. 121-12.) He recommended an extension of the
Moratorium “to facilitate the review and updating

of the city’s Zoning Ordinance.” (Id.)
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On September 16, 2021, the Planning
Commission held a public hearing on the two
alternative proposed zoning ordinance amendments.
9/ 16/2021 Planning Comm’n Minutes, ECF No. 118-
35.) The Planning Commission tabled the matter
until its next meeting on September 21. On
September 20, 2021, the City Council adopted a
resolution directing the Planning Commission to
make a recommendation on the two zoning
amendments at the September 21 meeting “so
that the Council can commence its deliberations
on the proposed amendment in October, before the
moratorium expires.” (Resolution 2021-22.a, ECF
No. 121-14.)

At its meeting on September 21, 2021, the

Planning Commission recommended against both of
the proposed amendments. (9/21/2021 Planning

Comm’n Minutes, ECF No. 118-38.) Part of the
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meeting was held in a closed session to discuss an
“attorney-client privileged memorandum.” (/d.,
PagelD.4655.)

Because the Planning Commission’s
recommendation was not binding, the City Council
held the “first reading” on the proposed amendments
on October 4, 2021. (10/4/2021 City Council Agenda,
ECF No. 117-5.) Before the second reading, property
owners demanded a public hearing on the
amendments. The City Council held a public
hearing and the second reading on November 23,
2021. (Special Council Meeting Agenda, ECF No.
117-7.)

C. Ordinance 253 Prohibits New Short-Term
Rentals in Certain Districts

At the public meeting on November 23, 2021,
the City Council adopted Ordinance 253, which

generally prohibits the use of homes as short-term
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rentals in the R-1, R-2, and R-3 residential zoning
districts. (See Ordinance No. 253, ECF No. 117-10,
PagelD.3688-3690.) Short-term rental units “that
existed and were registered” as of November 23,
2021, could continue as “nonconforming uses” if
they complied with the City’s regulatory
requirements. (/d.,, PageID.3690.) Ordinance 253
became effective on December 13, 2021, the day

that the Moratorium expired.

D. Procedural History
1. Plaintiffs’ Complaint

The plaintiffs in each case filed their
respective actions while the Moratorium was in
effect. The plaintiffs in Case No. 1:21-cv-144 filed
their original complaint in this Court in February
2021. The plaintiffs in Case No. 1:21-cv-674 filed
their original complaint in Berrien County Circuit

Court in June 2021. The City subsequently removed
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that action to this Court, where it was eventually
consolidated with Case No. 1:21-cv-144. The most
recent versions of the complaints in each case are
substantially the same as one another, so the Court
will refer to those pleadings as the complaint.

Plaintiffs are 26 individuals and several
entities owning approximately 17 homes in the City.
They claim that they have been unable to obtain a
permit to use their properties as short- term rentals.
They submitted applications for short-term rental
permits but the City did not process them due to the
Moratorium. And because of Ordinance 253, they
claim that they will not be able to use their homes
as short-term rentals in the future.

Plaintiffs assert the following claims against

the City: violation of the “doctrine of legislative
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equivalency”?2 (Count I); violation of Michigan’s
Zoning Enabling Act (MZEA), Mich. Comp. Laws §
125.3101 et seq. (Count II); violation of the
Commerce Clause of the U.S. Constitution (Count
IID); violation of Michigan’s Open Meetings Act
(OMA), Mich. Comp. Laws § 15.623 (Count IV);
violation of the right to substantive due process in
the Michigan constitution and the Fifth and
Fourteenth Amendments to the U.S. Constitution
(Count V); denial of procedural due process under
the Michigan constitution and the Fifth and
Fourteenth Amendments to the U.S. Constitution
(Count VI); denial of the right to equal protection in
the Michigan Constitution and the Fourteenth

Amendment to the U.S. Constitution (Count VID);

2 Plaintiffs contend that the Moratorium effectively suspended
Ordinance 237. They argue that the City could not suspend
an ordinance using a resolution.

78



the City took their property without just
compensation, in violation of the Michigan and U.S.
constitutions (Count VIII); and preemption under
the Michigan Constitution (Count IX).

2. Court’s Prior Opinions

Qn April 15, 2021, the Court denied
Plaintiffs’ request in Case No. 1:21-¢cv-144 to enjoin
the Moratorium because the Court was not
persuaded that they had shown a substantial
likelihood of success or irreparable harm in the
absence of an injunctién. (4/15/2021 Op., ECF No.
22.)

On February 3, 2022, the Court denied
Plaintiffs’ motion for partial summary judgment on
Counts I and II of the complaint because those
counts challenged the validity of the Moratorium,
which no longer existed. Plaintiffs filed their motion

in July 2021. Before the Court ruled on that motion,
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the Moratorium expired. The Court asked the

parties to provide supplemental briefing on the

effect of that expiration on Plaintiffs’ motion. After

they did so, the Court denied Plaintiffs’ motion,

summarizing its reasoning as follows:

[Alt this stage of the proceedings, the
Court 1s not persuaded that it can
grant any relief on Counts I and II,
which challenge the wvalidity of a
moratorium that no longer exists.
Neither Plaintiffs’ motion for summary
judgment on those claims, nor their
subsequent  briefing, adequately
account for the fact that the
Moratorium has expired. Plaintiffs cite
no persuasive authority for the
proposition that the Court can award
~ meaningful relief in  these
circumstances. Plaintiffs might be
entitled to some form of injunctive
relief if they can satisfy an exception to
the general rule that the Court is
obligated to apply the zoning law in
effect at the time of its decision.
However, Plaintiffs have not squarely
addressed that issue.

(2/3/2022 Op. 9, ECF No. 84.)

Plaintiffs now seek summary judgment on
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Counts V (substantive due process) and VII (equal
protection). The City seeks summary judgment on

all counts.

L SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the
movant shows that there is no genuine dispute as to
~any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. The
Court must determine “whether the evidence
presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided
that one party must prevail as a matter of laW.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-
52 (1986). Summary judgment is not an opportunity
for the Court to resolve factual disputes. /d. at 249.

The Court “must shy away from weighing the

evidence and instead view all the facts in the light
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most favorable to the nonmoving party and draw all
justifiable inferences in their favor.” Wyatt v.
Nissan N. Am., Inc., 999 F.3d 400, 410 (6th Cir.
2021). “This standard of review remains the same
for reviewing cross- motions for summary
judgment.” Ohio State Univ. v. Redbubble, Inc., 989
F.3d 435, 441 (6th Cir. 2021). “[A] case involving
cross-motions for summary judgment requires
‘evaluatling] each party’s motion on its own mérits,
taking care in each instance to draw all reasonable
inferences against the party whose motion is under
consideration.” Id. at 442 (quoting EMW Women’s
Surgical Ctr., P.S.C. v. Beshear, 920 F.3d 421, 425

(6th Cir. 2019)).
I1. ANALYSIS

A. Standing Generally
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The City argues that some Plaintiffs lack

standing.

1. Gene Khalimsky and Edan Gelt

The City initially argued that Plaintiffs
Khalimsky and Gelt lacked standing in this matter
because they had transferred their property to
themselves as trustees of The Gene M. Khalimsky
and Edan J. Gelt Trust. They applied for a permit
on behalf of the trust. Plaintiffs note that
Khalimsky and Gelt have standing because they are
agents of the Trust and the Trust assigned its rights
in its claims to them. Accordingly, the City has
withdrawn its standing argument as to these

Plaintiffs. (See Def.’s Reply Br. 3, ECF No. 123.)

2. Jodi Grant and Jeff Segbarth
The City argues that Plaintiffs Grant and
Segbarth lack standing because their properties are

located in WM and PUD districts, respectively.
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However, these plaintiffs have standing because
they claim injury as a result of Ordinance 237 and
the Moratorium, which required them to obtain a
permit for using their home as a short-term rental
and then prevented them from doing so.
Accordingly, they have suffered an injury in fact

necessary to establish standing.

B. Counts I & 11

The City argues that the Court should grant
summary judgment in their favor on a// claims that
challenge the validity of the Moratorium, which has
expired. The City argues that these claims are moot.
As the Court discussed in its February 3, 2022,
opinion, the Court is not persuaded that it can grant
damages under Counts I and II of the amended
complaint. (2/3/2022 Op. 9.) Count I asserts that the
Moratorium was invalid under the doctrine of

legislative equivalency and Count II asserts that the
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Moratorium was invalid under the MZEA. Plaintiffs
cite no precedent for damages relief under the
doctrine of legislative equivalency or for a violation
of the MZEA. But as Plaintiffs point out, they also
seek damages under their other claims, which arise
under the U.S. and Michigan constitutions. Where
damages are available, Plaintiffs’ claims are not
moot.

In its February 3, 2022, opinion the Court
also concluded that Plaintiffs would not be entitled
to declaratory or injunctive relief under Counts I and
II because Michigan courts generally apply the law
“which was in effect at the time of decision [by the
trial court]. Thus, if a zoning ordinance has been
amended [after suit was filed] . . . a court will give
effect to the amendmentl]” Grand/Sakwa of

Northfield, LLC v. Northfield Twp., 851 N.W.2d 574,

578 (Mich. Ct. App. 2014) (quoting Klyman v. City
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of Troy, 198 N.W.2d 822, 824 (Mich. Ct. App. 1972)).
Here, the law in effect is Ordinance 253, which
prohibits short-term rentals in the areas where the
homes of most of the plaintiffs are located.
Although Ordinances 237 and 248 allowed short-
term rentals with a permit, Ordinance 253 prohibits
permits for new properties. If Michigan law requires
the Court to give effect to Ordinance 253, rather
than 237 or 248, then Plaintiff's challenges to the
validity of the Moratorium in Counts I and II are
effectively moot. Enjoining the Moratorium or
declaring it invalid would serve no purpose.
Plaintiffs seek to have the Court enforce Ordinance
248 without the Moratorium, but the general rule in
Grand/Sakwa prevents the Court from doing so.
The Court’s previous opinion is not the final
word, however, because the rule in Grand/Sakwa is

subject to “two narrow exceptions.” Id. ““A court will
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not apply an amendment to a zoning ordinance
where (1) the amendment would destroy a vested
property interest acquired before its enactment, or
(2) the amendment was enacted in bad faith and

H

with unjustified delay.” Id. (quoting Rodney
Lockwood & Co. v. City of Southfield, 286 N.W.2d
87, 89 (Mich. Ct. App. 1979)). Plaintiffs did not
argue these exceptions in their previous motion for
partial summary judgment, so the Court did not
address them. Plaintiffs now contend that both
exceptions apply.

Exception 1° Vested Property Interest.
Plaintiffs contend that they acquired a vested
property interest in using their homes as short-term
rentals by using them as such, or preparing to do so,
before the enactment of Ordinance 253. The

Michigan Supreme Court has described a “prior

nonconforming use [as] a vested right in the use of
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particular property that does not conform to zoning
restrictions, but is protected because it lawfully
existed before the zoning regulation’s effective
date.” Heath Twp. v. Sall, 502 N.W.2d 627, 629
(Mich. 1993). “To be protected, the nonconforming
use must have been legal at one time; a use that
violates the zoning ordinances since its inception
does not draw such protection.” Lyon Charter Twp.
v. Petty, 896 N.W.2d 477, 481 (Mich. Ct. App. 2016).

Similarly, the MZEA expressly protects
nonconforming uses that were legal before the

enactment of a zoning ordinance:

If the use of a dwelling, building, or
structure or of the land is lawful at the
time of enactment of a zoning
ordinance or an amendment to a
zoning ordinance, then that use may be
continued although the use does not
conform to the zoning ordinance or
amendment. . . .

Mich. Comp. Laws § 125.3208(1). In other words,
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“alterations to =zoning or other property-use
ordinances may only apply prospectively and may
not destroy already-vested property interests.” Twp.
of Indianfields v. Carpenter, No. 350116, 2020 WL
4249168, at *7 (Mich. Ct. App. July 23, 2020).

To obtain a vested right in a nonconforming
use, a property owner must actually use their
property lawfully in the nonconforming way or
conduct “work of a ‘substantial character’. .. by way
of preparation for an actual use of the premises”
before the zoning requirements change. Bloomfield
Twp. v. Beardslee, 84 N.W.2d 537, 542 (Mich. 1957).
“Mere ‘preliminary’ operations, e.g., ordering of
plans, surveying the land, removal of old buildings,
are not sufficient.” Id. (quoting City of Lansing v.
Dawley, 225 N.W. 500 (Mich. 1929)). Here, Plaintiffs
aver that, before the enactment of Ordinance 253,

they were either lawfully using their homes as
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short-term rental properties or they had performed

substantial work to prepare their homes for that

use. (SeePls.” Affs., ECF Nos. 118-2 to 118-24.)

The City responds that, in fact, Plaintiffs’

uses were not lawful under the City’s Zoning

Ordinance. That ordinance provided, in relevant

part:

E. Uses permitted by right. All land

1.

development specifically listed under
the heading “Uses Permitted by Right”
shall be allowed when determined to
be in accordance with all provisions of
this ordinance and all other applicable
laws, regulations or ordinances having
jurisdiction over the proposed use of
land. Where not specifically permitted,
uses are prohibited, unless construed
to be similar to a use as expressly
determined in accordance with Section
1-4G.

* % %

G. Uses not specifically mentioned.

Any use of land or development
activity not specifically mentioned in
this ordinance may be classified by the
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Zoning Administrator as the use most
similar in character to the proposed
use.

2. If the Zoning Administrator needs
further interpretation of the proposed
use, the Official may refer the
proposed use to the Board of Zoning
Appeals for classification.

3. If the Board of Zoning Appeals finds
that the use is not similar in character
to uses listed in the Ordinance they
shall so find. The applicant may then
make application to the Planning
Commission for consideration of an
amendment to the Zoning Ordinance
to include the proposed use in one or
more of the zoning districts of this
ordinance, either as a Use Permitted
by Right or a Use Permitted by Special
Land Use.

(Zoning Ordinance § 1-4, ECF No. 121-2 (emphasis
added).)

In other words, the Zoning Ordinance
prohibited uses that were not expressly permitted.
Plaintiffs do not contend that the Zoning Ordinance
expressly permitted the use of residential property

for short-term rentals, and there is no evidence that
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the Zoning Administrator or the Board of Zoning
Appeals decided to classify that use as a permitted
use or as similar to one. Accordingly, the Zoning
Ordinance indicates that Plaintiffs did not acquire
a vested property interest in using their properties
as short-term rentals because that use was never
“lawful.”

The City acknowledges that there was some
“historical ambiguity” on this point. (Def’s Br. in
Resp. in Pls.” Mot. 4, ECF No. 121.) At a meeting
with the City Council in October 2020, the City
Attorney indicated that the City “has interpreted the
zoning ordinance to allow [short-term rentals as] a
part of the various permitted ‘dwelling’ uses,”
meaning that such rentals “are allowed by right in
residential zoning districts[.]” See Video of City
Council-Planning Commission Special Joint

Meeting:  October 12, 2020, available at
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https://cityofnewbuffalo.org/meetings/city-council-
planning-commission-special-joint-meeting-
october-12-2020/. He made similar statements in his
deposition. (Curcio Dep. 51, 148, ECF No. 118-25.)
But as the City notes, those statements are legal
opinions. They do not bind the City or the Court in
this litigation. The City Attorney acts as an advisor
to the City Council; his statements are not the law.
(See City Charter § 4.5(b), ECF No. 117-8.)
Plaintiffs offer no interpretation of the Zoning
Ordinance that would support their position.
Plaintiffs argue that the City’s decision to
pass Ordinance 237, which expressly -prohibited
short-term rentals without a valid permit,
establishes that such uses were, 1n fact, permitted
by the Zoning Ordinance. Generally speaking,
“Iplermits are not issued by local authorities when

the contemplated use for which the permit is issued
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conflicts with a local zoning ordinance.” Dingeman
Advert. v. Algoma Twp., 223 N.W.2d 689, 691 (Mich.
1974). But that is not always the case. See, e.g.,
Pittsfield Twp. v. Malcolm, 134 N.W.2d 166, 172
(Mich. 1965) (city granted building permit despite
violation of zoning ordinance). A municipality could
decide to regulate and monitor certain uses, as the
City did here, rather than enforce a zoning
ordinance that would prohibit them. And at any
rate, this Court must interpret the Zoning
Ordinance as it is written. See Brandon Charter
Twp. v. Tippett, 616 N.W.2d 243, 245 (Mich. Ct.
App. 2000) (noting that ordinances are interpreted
in the same manner as statutes). Plaintiffs have
provided no plausible argument for construing the
text of the City’s Zoning Ordinance to permit short-
term rentals.

This might have been a different case if the
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City had given permits to Plaintiffs, who then relied
on those permits to use their homes for short-term
rentals. In that situation, Plaintiffs could
potentially claim a protected interest in the permits.
See Dingeman Advert., 223 N.W.2d at 691 (“[Tlhe
issuance of a permit . . ., the possession thereof, and

b4 (13

substantial reliance thereon, will give” “vested
rights to a mnonconforming use to the holder
thereof(.]”). But that is not what happened here.
Plaintiffs never received permits from the City to
use their homes as short-term reﬁtals. Accordingly,
Plaintiffs do not have a protected property interest
in the nonconforming use of their homes as short-
term rentals because that use was not permitted by
the City’s Zoning Ordinance.

In the alternative, the City argues that

Plaintiffs cannot claim a protected property interest

because they were not using their homes “lawfully”
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under Ordinance 237, which required a permit for
short-term rentals. That argument 1is not
persuasive. The Michigan Supreme Court’s decision
in Drysdale v. Beachnau, 101 N.-W.2d 346 (Mich.
1960) undermines the City’s position. There,v the
property owner operated a garbage dump in
violation of county health regulations. /d. at 347.
The township later enacted a zoning ordinance that
rendered the property’s use as a dump a
nonconforming use. Three years later, the county
health department contacted the property owner,
who promptly complied with the health regulations.
The appellants argued that the owner’s violation of
the health regulations meant that the
nonconforming use was not “lawful.” The Michigan
Supreme Court disagreed, stating that “violation of
a . .. regulatory ordinance [does not] necessarily

destroyll] the lawfulness of the basic use where
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complianée with the regulation can be had on
demand and where such compliance actually
follows.” Id. (emphasis added).

Years later, the Michigan Court of Appeals
cited Drysdale and suggested in dicta that a
landowner’s failure to obtain an opergting license
before the passage _of a zoning ordinance did not
destroy his right to the nonconforming use in his
property. See Warholak v. Northfield Twp.
Supervisor, 225 N.W.2d 767, 770 (Mich. Ct. App.
1975) (“If a failure to make a timely application for a
license under the original resolution was the
plaintiff’s only problem in establishing a
nonconforming use prior to adoption of the 1972
resolution and zoning amendment, then he would be
entitled to sympathetic treatment by a court of
equity.”).

Consistent with Drysdale and Warholak,
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Plaintiffs interpret the “lawful use” requirement in
Mich. Comp. Laws § 125.3208(1) to refer to
compliance with zoning ordinances, rather than
compliance with regulatory ordinances. See 8A
McQuillin Mun. Corp. § 25:259 (3d ed.) (“Where
illegality results from a statutory provision not
related to land use or zoning, one view is that the
use does not thereby lose its status as a valid
nonconforming  use.” (citing cases, but
acknowledging that some courts take a different
view); accord 4 Rathkopfs The Law of Zoning and
Planning § 72:14 (4th ed.). Indeed, the MZEA refers
to the lawful “use” of a dwelling, building, structure,
or land. Michigan courts have associated “use” of a
building with zoning ordinances. According to the
Michigén Court of Appeals, zoning ordinances
“regulate[] the use of land and buildings according

to districts, areas, or locations,” whereas regulatory
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ordinances control how “activity must be conducted
pursuant to certain regulations, [such as]
obtainling] a permitl.]” Nat. Aggregates Corp. v.
Brighton Twp., 539 N.W.2d 761, 768 (Mich. Ct. App.
1995) (emphases added).

Plaintiffs’ argument i1s also consistent with
the MZEA more generally, which governs zoning
matters. Thus, the Court concludes that a Michigan
court would interpret “lawful” in the MZEA to refer
to compliance with existing zoning restrictions. Cf.
Morgan v. Jackson Cnty., 414 P.3d 917, 921-22 (Or.
App. 2018 (distinguishing compliance with
“business or occupational licensing” from
compliance with “zoning or land use regulation” and
holding that failure to obtain a business license did
not render an auto yard’s nonconforming use
unlawful uknder Oregon’s zoning statute). It does not

refer to compliance with regulatory ordinances.
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‘Ordinance 237 was a regulatory ordihance,
not a zoning ordinance. It was adopted as part of
Chapter il bf the City’s Code of Ordinances; it did
not amend the City’s Zoning Ordinance. Also, it did
not prohibit short-term rentals altogether. Instead,
it regulated the mannerin which such rentals were
operated by imposing “safeguards” to “ensure that
the operation of short-term rentals is done in a safe
and controllable manner for the well-being of all
in the community.” (Ordinance 237, PageID.309.)
Accordingly, that ordinance. did not render
Plaintiffs’ use of their property unlawful within the
meaning of the MZEA.

In summary, Plaintiffs’ failure or inability to
obtain a short-term rental permit did not prevent
them from obtaining a vested property interest in the
nonconforming use of their properties as short-term

rentals. Instead, they did not obtain a vested

100



property interest because their nonconforming use
did not comply with the Zoning Ordinance in effect
before Ordinance 253. Thus, the first exception in
Grand/Sakwa does not apply because Plaintiffs
have not shown that they acquired a vested property
interest that was destroyed by Ordinance 253.
Exception 2: Bad Faith & Unjustified Delay.
Plaintiffs also argue that they satisfy the bad faith
exception to application of the current zoning
ordinance. “[Tlhe test to determine bad faith is
whether the amendment was enacted for the
purpose of manufacturing a defense to plaintiff's
suit.” Landon Holdings, Inc. v. Grattan Twp., 667
N.W.2d 93, 98 (Mich. Ct. App. 2003) (quoting Eodney
Lockwood, 286 N.W.2d at 89). The Court can apply
a new ordinance even if “it servels] to strengthen
[the municipality’s] litigating position.”

Grand/Sakwa, 851 N.W.2d at 579. “The factual
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determination that must control is whether the
predominant motivation for the ordinance change
was improvement of the municipality’s litigation
position.” Id.

The Michigan Court of Appeals has identified
some factors a court can consider, including:

(a) whether the plaintiff had an
unquestionable right to issuance of a
permit before the amendment, (b)
whether the municipality had not
forbidden the type of construction the
plaintiff ~ proposed  before the
amendment, (¢c) whether the ordinance
was amended for the purpose of
manufacturing a defense to the
plaintiff’s suit, and (d) whether the city
waited until the last possible minute to
assert the defense.

Great Lakes Socy v. Georgetown Charter Twp., 761
N.W.2d 371, 386 (Mich. Ct. App. 2008).

In Rodney Lockwood, the Michigan Court of
Appeals found that the bad faith exception did not

apply in the following circumstances:

There i1s evidence to indicate that the
amendment was intended to clarify an
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ambiguous ordinance. There is also
evidence that it had always been the
intent of the city council to prohibit
persons from living on three levels
within the zoning classification. The
amendment did not simply rezone
plaintiffs’ property, but applied
equally to all apartment structures
throughout the city.

Rodney Lockwood, 286 N.W.2d at 89; see Great
Lakes Soc’y, 761 N.W.2d at 386-87 (considering the
same factors).

Similar circumstances are present here.
When the City Council first adopted the
Moratorium in May 2020, it stated that it was
conce.\rned by the effects of “further. increases in
short-term rentals in several areas of the Cityl.]”
(Resolution 2020'11, PagelD.2362.) It also stated
that it was “considering appropriate ordinance
amendments to address this concern relating to the
City’s existing short-term rental ordinancel.]” (/d.)

It hoped to “adopt new regulations” within the next
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six months. (/d) These statements indicate that the
City was considering regulatory amendments G.e.,
amendments to Ordinance 237) specifically, but
that its overall concern was the increasing number
of properties used as short-term rentals. Indeed, at
the meeting where the City Council adopted the
Moratorium, the City Attorney advised that the
“moratorium would put a freeze in play until the
City makes a permanent decision in regards to
rentals, such as, the number of rentals the City
would allow.” (5/18/2020 City Council Minutes, ECF
No. 13-5, PagelD.325.)

On February 11, 2021, the day before
Plaintiffs filed the first of their two lawsuits, the
Interim City Manager reported to the City Council
that the “City Staff and City Attorney are working
on revisions to the proposed [short-term rentall

regulatory ordinance The Planning commission will
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simultaneously begin discussion of a possible zoning
amendment to restrict new [short-term rentals/ at a
soon to be scheduled special meetingl[.]” (2/11/2021
Manager’s Rep., ECF No. 13-14, PagelD.352

(emphasis added).)
The plaintiffs in Case No. 1:21-cv-144 filed

their initial complaint on February 12, 2021.3
(Compl., ECF No. 1.) A few weeks later, the City
Council held a special meeting with the City’s
Planning Commission to review a draft amendment
to Ordinance 237 and a proposed amendment to the
Zoning Ordinance that restricted the number of

short-term rentals in part of the City. (See

3 The plaintiffs in Case No. 1:21-cv-674 filed their initial
complaint in state court on October 5, 2021. (Nofziger v. City
of New Buffalo, No. 1:21-cv-674 (W.D. Mich.), ECF No. 1-1.)
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3/17/2021 Special Meeting Agenda, ECF No. 121-8.)
The Interim City Manager explained that the
amended zoning ordinance would “[c]lapl]l the total
number of short-term rental units in the R- 1 zovning
district at existing levels.” (Workshop Staff Rep.,
ECF No. 121-8, PagelD.5451.) The proposed

amendment to the zoning ordinance

cited the same concerns with short-term rentals that
were identified in the resolution imposing the
Moratorium. (See Draft Zoning Ordinance
Amendment, ECF No. 121-8, PagelD.5452.) In
other words, before Plaintiffs ever filed their
complaints, the City expressed concerns about the
number of short-term rentals and began considering
legal changes that would address those concerns,
including a zoning amendment that would limit the
number of properties used as short-term rentals.

Ordinance 253 became that amendment. This
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timing indicates that Plaintiffs’ lawsuits were not
the predominant motivation for Ordinance 253.

Further, this case is similar to Rodney
Lockwood in that Ordinance 253 did not target
Plaintiffs’ properties specifically. It applies to
everyone who owns homes in the R-1, R-2, and R3
districts. And it does not apply to the few plaintiffs
who own homes outside those districts.

Finally, as in Rodney Lockwood, there is
evidence that the City amended its Zoning
Ordinance to address a potential ambiguity
regarding short-term rentals. As the City Attorney
explained at the City’s planning ineeting in
October 2020, the City had interpreted the Zoning
Ordinance to allow short-term rentals bécause the
ordinance did not specifically mention short- term
rentals, or any type of rental occupancy. And as

discussed below, the City’s Mayor, John Humphrey,
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referred to this issue at a City Council meeting in
September 2021. Ordinance 253 clarifies any
possible ambiguity by addressing both short'term
and long-term rentals.

As evidence in their favor, Plaintiffs point to
statements by Humphrey at the City Council
meeting on September 20, 2021. At that meeting,
Council Member O’Donnell expressed. concerns
about moving forward on the proposed zoning
restrictions for short-term rentals because he
wanted more data; he wanted to know “what areas
[of the City] are the worst.” See 9/20/2021 Council
Meeting Video 1:13:49,
https://cityofnewbuffalo.org/meetings/citycouncil-
regular-meeting- september-20-2021/. He argued
that “there’s no rhyme or reason” why the City was

proposing to restrict short-term rentals in all three
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residential districts or even one.4 Id at 1:16:24.
Humphrey responded, “There definitely is. . .. This
was brought to us by our attorneys based on what is
going on with our lawsuit.” /d. Humphrey asserted
that rentals were not defined in the City’s “charter,”
so the existing ones were “technically” illegal in the
residential zones. Id. at 1:16:44. In order to regulate
rentals going forward, Humphrey argued that the
City needed to be consistent in how it treated them
in all three residential zoning districts. Id. at
1:17:28. After passing the amendment to the Zoning

Ordinance, the City could “make all the changes that

we want”; in other words, the City could decide at a

4 Recall that the City Council was discussing a resolution to
direct the Planning Commission to consider two proposed
amendments to the Zoning Ordinance. One draft proposed
limits on short-term rentals in only the R-1 district, whereas
the other draft proposed limits in the R-1, R-2, and R-3
districts.
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future date to limit the number of short-term rentals
to a different number based on “data” regarding
“how many we need.” Id. at 1:18:01-1:18:56.
Humphrey also bemoaned the lack of enforcement
action in the past against “illegal rentals.” Id. at
1:19:17. In that context, Humphrey stated that the
City had been “asking [its] attorneys based on the
situation to make this go through in order to meet
the deadlines[.]” Jd. at 1:20:06.

Later in the meeting, there was a discussion
about imposing‘ a tax on short-term rentals to
compensate for their local effects and the costs of
enforcement. ~Id. at 1:23:03-1:24:11. Humphrey
asserted that a tax was not possible and that it
would not be fair to tax everyone in the City,
including those who do not own rental properties.
Id. at 1:24:44. The “fair” solution, Humphrey

argued, was to “separate these uses through the
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zoning [ordinance].” Id. He stated that he
understood the “position” against zoning, but “Ithe
zoning amendments are] recommended to us by our
attorneys who feel that, given the lawsuits against
the City, following their recommendations is best.”
Id. at 1:25:43.

At another point, ODonnell expressed
concern about restricting short-term rentéls in all
three residential zones. He wanted more data to
evaluate “density in all these areas”; he thought the
City was “arbitrarily just making decisions” and
that Humphrey was “ust trying to push this
through.” Id. at 1:37:13-1:37:31. He suggested that
the City Council “wait a couple months.” /Id. at
1:40:35. After some discussion, Humphrey
responded that the Council had been “working on”
the issue for three years; he mentioned “reports” and

“maps” that had been created to examine the
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“saturation” of short-term rentals. /d. at 1:42:55-
1:43:32. O’Donnell derided Humphrey’s position as
“just rushing this through because of the lawsuit.”
1d. at 1343140. Humphrey responded, “I wouldn’t say
we are rushing it; we are doing it based on the

recommendation of our attorneys . . . and you should

have a conversation with Matt Zelewski® about

that.” Id at 1:43:50.

Plaintiffs characterize Humphrey’s
statements as a disclosure that the City was
adopting Ordinance 253 in order to improve its
position in this lawsuit. To the contrary, all his
statements were directed at O’Donnell’s concern
about imposing restrictions on short-term rentals in

one or more residential districts before considering

5 Zelewski is an attorney representing the City in these legal
proceedings.
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more data. O’Donnell wanted to delay action by the

City in order to obtain more information, but
Humphrey argued that the City had been
considering the issue for an extended period of time
and that it had already gathered sufficient data.
Humphrey argued that a zoning amendment was
the best way forward, legally and equitably. His
references to the lawsuit and to the attorneys’ advice
were made in support of that argument, which had
little to do with gaining a legal advantage in
Plaintiffs’ lawsuits. - Further, his reference to
“deadlines” was an apparent reference to the
deadline for expiration of the Moratorium.
Accordingly, Humphrey’s statements provide little
support for Plaintiffs’ argument.

Plaintiffs also point to testimony by Donald
Stoneburner, who was a member of the Planning

Commission. He testified that he was told at the
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Planning Commission’s September 21, 2020,
meeting that “the City Council needed to pass the
short-term rental zoning ordinance amendment
because of legal challenges to

the moratorium.” (Stoneburner Dep. 45, ECF No.
121- 15.) But he does not recall who told him this.
(Id. at 46.) He did not speak with anyone on the City
Council about the short-term rental amendments,
other than Mayor Humphrey.

(Id. at 48.) And that conversation with
Humphrey occurred “[wlay before” the September
meeting. (/d) In that conversation, Humphrey told
Stoneburner that short-term rentals “needed to be
addressed immediately because there [were] too
many short-term rentals affecting too many
residents.” (Id. at 49.)

In Stoneburner’s view, part of the reason why

the City Council wanted to pass a short-term rental
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ordinance amendment was “the legal challenges to
the moratoriuml[.]” (Zd. at 57.) But he also thought
that the City Council was pushing forward because
it “wanted the short-term rental ordinance
enforced.” (/d) He could not say whether the
lawsuits were the “predominant” reason. (/d)
Indeed, he was not a member of the City Council, so
he could not give an opinion on the motivation of its
members. (See id. at 47.)

As Stoneburner himself acknowledged, his |
statements are speculation about the motives of the
City Council. And none of them suggest that the
City Council’s predominant motivation was to
obtain an advantage in Plaintiffs’ lawsuits. Indeed,
Plaintiffs’ lawsuits have focused on the Moratorium,
as  Stoneburner recognized. If anything,
Stoneburner’s comments suggest that the lawsuits

were spurring the City to act more quickly so that it
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could end the Moratorium, which is not a bad faith
basis for passing a zoning ordinance that it had been
considering for some time.

Plaintiffs also contend that the text of
Ordinance 253 supports their argument because it
“reclassifie[s] short-term rentals from a permitted
use to a prohibited usel.]” (Pls.” Br. in Supp. of Mot.
for Summ. J. 21, ECF No. 118.) Plaintiffs do not
identify the textual support for this assertion, and
the Court cannot find any. Ordinance 253 says that
short-term rental units that “existed and were
registered” before its enactment “may be continued
as nonconforming uses”; it does not say that such
uses were previously permitted by the prior Zoning
Ordinance, so it does not “reclassify” them in that
respect. (See Ordinance 253, PagelD.3690.)
Accordingly, this argument is not supported.

Finally, Plaintiffs argue that the November
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23, 2021, date in Ordinance 253 by which a property
owner had to obtain a permit in order to qualify their
shoft'term rental as a nonconforming use “serves no
purpose other than prohibiting Plaintiffs from using
their properties as short-term rentals.” (Pls.” Reply
Br. in Supp. of Mot. for Summ. J. 6, ECF No. 122.)
But that is not the case. It is not directed at
Plaintiffs in particular; it applies to all homeowners.
It 1s consistent with the City’s actions before
Plaintiffs filed their lawsuit and with its concerns
about the increase in short- term rentals. And it
corresponds to the date that the City Council

adopted Ordinance 253.

In short, Plaintiffs have not shown bad faith.
And to the extent “unjustified delay” is a necessary
component of the bad faith exception, Plaintiffs
have not expressly addressed that component.

Therefore, Plaintiffs have not shown that they meet
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the standard in Michigan law for enforcing a
previous version of an ordinance that was amended
while a lawsuit was pending. That being the case,
Plaintiffs’ challenges to Ordinance 237 and the
Moratorium under state law in Counts I and II are
moot because no relief is available to them.
Plaintiffs who own properties in the R-1, R-2, or R-
3 residential districts are subject to Ordinance 253,
and the Court must apply that ordinance. Plaintiffs
who own properties outside those districts are not
subject to Ordinance 253, so they do not require
injunctive relief.

C. Count ITII (Commerce Clause)

The City seeks summary judgment on
Plaintiffs’ claim that the Moratorium violated the
Commerce Clause of the U.S. Constitution. As the
Court explained in its April 15, 2021, Opinion,

“Courts generally reserve dormant
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Commerce Clause review for laws that
protect in-state economic interests at
the expense of out-of-state
competitors.” Garber v. Menendez, 888
F.3d 839, 843 (6th Cir. 2018). State
laws that explicitly discriminate
against interstate commerce “are
almost always invalid,” as are laws
“that appear neutral but have an
impermissibly protectionist purpose or
effect.” Id. In this case, however, there

is no evidence of discrimination or
 protectionist purpose or effect.
[Ordinance 237] and the [M]oratorium
treat residents and non- residents of
the state the same. In addition, they
treat interstate and intrastate
commerce the same. Residents of
Michigan who wish to rent a home in
New Buffalo on a short-term basis (as
rentors or rentees) are in the same
position as non- residents.

Where a law “has only an incidental
effect on interstate commerce, laxer
review applies. Such laws will be
upheld unless they impose burdens on
interstate commerce that clearly
exceed their local benefits.” Id. (citing
Pike v. Bruce Church, Inc., 397 U.S.
137, 144-46 (1970)). In this case,
however, there is no indication that the
ordinance or moratorium imposes any
undue burden  whatsoever on
interstate commerce. To the extent
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that the ordinance and moratorium
prevent homeowners or renters from
using homes in New Buffalo for short-
term rentals, the burden is the same
regardless of whether the homeowner
or renter are from this state or not.
Plaintiffs fail to cite any relevant
authority in which a court struck down
a law or regulation under the
Commerce Clause because the
regulation  inhibited commercial
transactions that sometimes involve
out-of-state participants. Indeed, such
a rule would put many local laws to
the test simply because they regulate
businesses involved in interstate
transactions.

(4/15/2021 Op. 6.)

Plaintiffs now argue that the Moratorium
imposed an excessive burden on interstate
commerce that outweighed any local benefits. They
argue that it prevented homeowners from earning
lost rental income. Some of these homeowners
reside outside Michigan, so rentals involving those
homeowners might involve interstate transactions.

Plaintiffs also argue that the Moratorium prevented
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them, and many other homeowners on the short-
term rental “waitlist” (see Short Term Rental
Contact List, ECF No. 118-16 (identifying permit
applicants)), from providing lodging for travelers,
many of whom travel to Michigan from other states.
The Sixth Circuit has adopted “a two-step
analysis to evaluate challenges to the dormant
Commerce Clause.” Am. Beverage Ass’n v. Snyder,
735 F.3d 362, 369 (6th Cir. 2013). Under the first
step, the Court looks at whether the state regulation
“directly regulates or discriminates against
interstate commerce, or [whether] its effect is to
favor in-state economic interests over out- of-state
interests.” Id. at 369-70 (quoting Int’l Dairy Foods
Ass’n v. Boggs, 622 F.3d 628, 644 (6th Cir. 2010)).
“A [state regulation] can discriminate against out-
of-state interests in three different ways: (a)

2”0

facially, (b) pui"posefully, or (c) in practical effect.
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Id. at 370 (quoting Int’] Dairy Foods, 622 F.3d at
648). “[Tlhe critical consideration is the overall
effect of the statute on both local and interstate

”y

activity.” Id. (quoting Brown-Forman Distillers
Corp. v. N.Y. State Liquor Auth., 476 U.S. 573, 579
(1986)). Plaintiffs bear the initial burden of proof to
show that the state regulation is discriminatory. /d.

If Plaintiffs satisfy their burden, then *“a
discriminatory law is virtually per se invalid and
will survive only if it advanceé a legitimate local
purpose that cannot be adequately served by
reasonable nondiscriminatory alternatives.” | 1d.
(quoting Dep’t of Revenue of Ky. v. Davis, 553 U.S.
328, 338 (2008)). But if the state regulation is
“neither discriminatory nor extraterritorial, then
the Court must apply the balancing test established

in Pike.” Id.

Here, Plaintiffs do not contend that the
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Moratorium regulated or discriminated against
interstate commerce. Instead, they argue that it
fails the balancing test in Pike because the burdens
that it imposed on interstate commerce clearly
outweighed any local benefits. However, Plaintiffs
have not offered evidence that would allow a court
to make that analysis. They provide no real
evidence of how much the Moratorium burdened
interstate commerce, let alone an undue burden in
relation to local benefits. The burdens identified by
Plaintiffs (i.e., a loss of rental income for out-of-state
homeowners and a reduction in the amount of
available lodging for travelers) may have had no
meaningful impact on interstate commerce,
particularly if other options for lodging were
available. It is also possible that any burdens
affected intrastate commerce more )than interstate

commerce. At any rate, conjecture “is no
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replacement for the kind of proof of real burdens, as
opposed to ‘hypothetical’ burdens, needed to support
such a challenge.” Garber, 888 F.3d at 845.
“[Clourts have held that the party challenging the
law bears the responsibility of proving that the
burdens placed on interstate commerce outweigh
the law’s benefits, and have turned away
challengers who failed to meet that responsibility[.]”
Id. (citations omitted). Plaintiffs have not fulfilled
their responsibility here. Accordingly, the Court
will dismiss their claim in Count III.

D. Count IV (Open Meetings Act)

The City moves for summary judgment on
Count IV, which asserts that the Moratorium
violated the requirements of the OMA. Plaintiffs
seek to invalidate the Moratorium (and certain
resolutions modifying or extending it) under Mich.

Comp. Laws § 15.270(2). Specifically, Plaintiffs
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target Resolutions 2020-11 and 2020-16, as well as
the City Council’s vote to extend the Moratorium on

December 21, 2021.
1. Available Relief

Damages are not available under this claim
because Plaintiffs have not sued a public official.
See Mich. Comp. Laws § 15.273(1) (providing for a
damages remedy in a suit against a public official
for an intentional violation of the OMA).

And as discussed above, a declaration that
the Moratorium was invalid under state law would
serve no purpose because the Moratorium has
expired and Michigan precedent requires this Court
to apply the state law in effect at the time of its
decision. Accordingly, this claim is effectively moot
because no relief is available to Plaintiffs.

Plaintiffs argue that there is an exception to

mootness for cases that are “capable of repetition,
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yet evading review.” S. Pac. Terminal Co. v.
Interstate Commerce Comm’n, 219 U.S. 498, 515
(1911). However, the issue here is that the Court is
bound to apply Michigan law as a Michigan court
would. If a Michigan court would not granf relief in
these circumstances, then this Court cannot do so
either.

2. Statute of Limitations

In addition, the City notes that much of the
claim is untimely. The statute of limitations for
bringing a claim under Mich. Comp. Laws § 15.270
is “60 days after the approved minutes are made
available to the public by the public bodyl.]” Mich.
Comp. Laws § 15.270(3)(a). Here, the City Council
started the Moratorium by adopting Resolution
2020-11 at its May 18, 2020, meeting. It carved out
exceptions to the Moratorium through Resolution

2020-16, which was adopted at its June 15, 2020,
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meeting. It extended the Moratorium through a
Vofe at a City Council meeting on December 21,
2020. The minutes for these meetings were
approved on June 15, 2020 (6/15/2020 City Council
Minutes, ECF No. 13-8), June 24, 2020 (6/24/2020
City Council Minutes, ECF No. 13-20), and January
19, 2021 (1/19/2021 City Council Minutes, ECF No,
13-21), respectively. Accordingly, the 60-day
limitation periods for challenging those actions
expired on August 17, 2020, August 24, 2020, and
March 22, 2021, respectively. The plaintiffs in Case
No. 1:21-cv-144 filed their complaint before the
March 2021 date. The other plaintiffs filed their
complaint months later. Thus, the only claim not
barred by the statute of limitations is the challenge
to the Moratorium extension vote on December 21,
2020, brought by the plaintiffs in Case No. 1:21-cv-

144.

127



3. Merits

The remaining aspect of the claim is
meritless. The City conducted its December 21,
2020, meeting by Zoom. For a meeting held
electronically, the OMA required the following in
terms of advance notice:

(a) Why the public body is meeting
electronically.

(b) How members of the public may
participate in the meeting
electronically. If a telephone number,
internet address, or both are needed to
participate, that information must be
provided specifically.

(c) How members of the public may
contact members of the public body to
provide input or ask questions on any
business that will come before the
public body at the meeting.

(d) How persons with disabilities may
participate in the meeting.

Mich. Comp. Laws §

15.263a(4).

Here, the City points to the notice that it
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provided in advance of the meeting. (See Notice of
Public Meeting via Video Conference, ECF No. 117-
20.) The City Clerk, Ann Fidler, posted this notice
on the City’s website. (Fidler Dep., ECF No. 117-2,
PagelD.3518-3519.) On its face, the notice satisfies
all the requirements of Mich. Comp. Laws §
15.263a(4).

Plaintiffs assert that the City’s notice failed
to satisfy subsections (a), (b), and (d) of Mich. Comp.
Laws § 15.263a(4). In their brief, however, Plaintiffs
rely on what appears to be a different version of the
notice obtained from the City’s website. Fidler
testified that the City’s website changed in 2021,
and the notice she published in 2020 was not
transferred to the new website. (Fidler Dep.,
PagelD.3519.) Plaintiffs do not discuss the notice
provided by the City or Fidler’s testimony

supporting it. Nor do Plaintiffs provide support for
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the version they have 'provided.

Furthér, to establish a claim under the OMA,
Plaintiffs must show that “noncompliance with the
OMA has impaired the rights of the public.” Jude v.
Heselschwerdt, 578 N.W.2d 704, 707 (Mich. Ct. App.
1998). Here, Plaintiffs contend, without evidence,
that their rights were impaired because the City
failed to post information about how the public could
participate electronically, leaving them unable to
participate. However, the City’s notice provided a
Zoom link for participation. It also stated that
members of the public could submit their comments
in writing by email to the City Clerk. (See Notice of
Public Meeting, PagelD.4079.) Plaintiffs do not
explain why the information provided by the City
was 1nadequate and prevented them from
participating. Accordingly, the City is entitled to

summary judgment for this claim.
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E. Count V (Substantive Due Process)

Both sides seek summary judgment on Count
V, which asserts violations of substantive due
process. under federal and state law. “[Slubstantive
due process requires that both state legislative and
administrative actions that deprive the citizen of
‘life, liberty or property’ must have some rational
basis.” EJS Props., LLC v. City of Toledo, 698 F.3d
845, 862 (6th Cir. 2012) (quoting Pearson v. City of
Grand Blanc, 961 F.2d 1211, 1223 (6th Cir. 1992)).
“A plaintiff alleging a substantive due process
violation resulting from a zoning decision must show
‘that (1) a constitutionally protected property or
liberty interest exists, and (2) the constitutionally
protected interest has been deprived through
arbitrary and capricious action.” Tollbrook, LLC v.
City of Troy, 774 F. App’x 929, 934 (6th Cir. 2019)

(quoting EJS Props., 698 F.3d at 855).
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Protected Property Interest. The City
argues that Plaintiffs did not have a protected
property interest that would give rise to a due
process claim. “Whether a person has a property
interest is traditionally a question of state law.
Federal constitutional law, however, ‘determines
whether that interest rises to the level of a legitimate
claim of entitlement protected by the Due Process
Clause.” Id. (quoting EJS Props., 698 F.3d at 856).
The Court of Appeals for the Sixth Circuit has
indicated that Michigan property owners have a
protected interest in uses that were permitted by.a
zoning classification. See Nasierowski Bros. Inv. Co.
v. City of Sterling Heights, 949 F.2d 890, 897 (6th
Cir. 1991); see also Tollbrook, 774 F. App’x at 934
(“[A] property owner may have a property interest in
the existing zoning classification of his or her

property.”). As discussed above, however, Plaintiffs
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have not shown that their uses were permitted by the
City’s Zoning Ordinance.

The City also notes that, even if Plaintiffs
have a protected interest in using their properties as
short-term rentals, they would still have to comply
with the permitting requirement in Ordinance 248.
And Plaintiffs do not have a protected interest in a
short-term rental permit because a first- time
applicant for a permit does not have such an
interest. See Wojcik v. Romulus, 257 F.3d 600, 610
(6th Cir. 2001) (“[A] first time liquor license
applicant [is] not entitled to procedural due process
rights under Michigan law.”); Women’s Med. Prof.
Corp. v. Baird, 438 F.3d 595, 611 (6th Cir. 2006)
(citing Wojcik and holding that the plaintiff “has no
property or liberty interest in a license for its
operation because it was a first-time applicant for

the ASF license”).
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Plaintiffs respond that Wojcik, Women’s
Medical and similar cases 1nvolved the
discretionary grant of a license; however, those
cases do not discuss the issue of discretion. Instead,
they rely on the distinction between the holder éf a
license and a first-time applicant for one. Like the
first-time applicants in Wojeik and Women's
Medical, Plaintiffs did not have a protected property
interest in obtaining permits for operating their
homes as short-term rentals.

Plaintiffs also rely on cases suggesting that
there might be a legitimate claim of entitlement to a
land use permit where the issuance of the permit is
not discretionary. See, e.g., Triomphe Invs. v. City of
Northwood, 49 F.3d 198, 203 (6th Cir. 1995) (citing
Silver v. Franklin Twp. Bd. of Zoning App., 966 F.2d
1031, 1036 (6th Cir. 1992)); Andreano v. City of

Westlake, 136 F. App'x 865 (6th Cir. 2005);
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Oakwood Homeowners Assoc. at Stonecliffe v. City
of Mackinac Island, No. 99-1139, 2000 WL 1434708
(6th Cir. Sept. 20, 2000). But those cases are not
helpful for Plaintiffs. There, courts concluded that
there was no legitimate claim of entitlement to the
permit because the decisions to issue the permit
were discretionary, see Triomphe Invs., 49 F.3d at
202-03 (also discussing Silver); Andreano, 136 F.
App’x at 871, or because the plaintiffs never applied
for one, see Oakwood Homeowners Assoc., 2000 WL
1434708, at *3. See also EJS Props., 698 F.3d at 859
(“The law is clear that a party cannot have a
property interest in a discretionary benefitl.]”).
Those courts did not find that first-time applicants
for a permit had a protected interest in one.

Also, those cases are distinguishable because
they involved special use permits under zoning

regulations. They did not involve a permit to
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conduct a business activity like the permit at issue
here, which requires inspections and compliance
with a regulatory scheme. Thué, Plaintiffs’ case is
more analogous to Wojcik and Women’s Medical
than 7riomphe or Silver.

Next, Plaintiffs argue that they have an
“Interest” in being “free from arbitrary and
irrational zoning decisions.” (Pls.” Reply Br. 7, ECF
No. 122 (citing Vill of Arlington Heights v. Metro.
Housing Dev. Corp., 428 U.S. 252', 263 (1977).)
Here, Plaintiffs are conflating their constitutional
claim with an interest protected by due process. The
City did‘ not deprive Plaintiffs of their claim.
Accordingly, Plaintiffs have failed to demonstrate a
protected interest, which is an essential element of
a substantive due process claim.

Arbitrary & Capricious Action. In addition,

Plaintiffs have not shown arbitrary and capricious
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action necessary for a substantive due process claim
because they have not shown that the City’s actions
were so irrational that they “shock the conscience.”
See EJS Props., 698 F.3d at 862. Zoning decisions
do not shock the conscience if they survive “rational-
basis review.” See 1d. Under that standard,
Plaintiffs must “negate every conceivable basis
supporting the City Council’s action.” Id. at 865
(quotation marks omitted); see Houdek v.
Centerville Twp., 741 N.W.2d 587, 597 (Mich. Ct.
App. 2007) (“[Tlo show that an ordinance is not
rationally related to a legitimate governmental
interest, a challenger must negate every conceivable
basis that might support the ordinance or show that
the ordinance is based solely on reasons totally
unrelated to the pursuit of the State’s goals.”)
(quotation marks omitted).

“Under rational basis review, the defendant
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‘has no obligation to produce evidence to sustain the
rationality of its actions; its choice is presumptively
valid and may be based on rational speculation

2%

unsupported by evidence or empirical data.” Loesel
v. City of Frankenmuth, 692 F.3d 452, 465 (6th Cir.
2012) (quoting TriHealth, Inc. v. Bd. of Comm’rs,
430 F.3d 783, 790 (6th Cir. 2005)). Thus, it is
Plaintiffs’ burden to demonstrate that the City’s
actions lack a rational basis. /d. They have not met
that burden.

The City ostensibly passed the Moratorium
due to various concerns about the impact of short-
term rentals on the quality of life in the City,
including declining school enrollment, declining
long-term housing stock, declining long-term
resident population, and an increase in vacant

homes during winter months. (See Resolution 2020-

11, PagelD.2362.) It is not difficult to see how an
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increase in the number of properties used as short-
term rentals could have the negative effects
identified by the City. Plaintiffs provide evidence
suggesting that some of these concerns are not
supported by available data, but Plaintiffs do not
negate every conceivable basis for restrictions on
short-term rentals, such as a decrease in available
housing stock for long-term residents. Furthermore,
“courts have long recognized that municipalities
may regulate in order to protect communities’
‘residential character[]” Styller v. Zoning Bd. of
App. of Lynnfield, 169 N.E.3d 160, 171 (Mass. 2021)
(quoting Vill. of Euclid v. Ambler Realty Co., 272
U.S. 365, 394 (1926)). “Short-term rental use of a
one family home is inconsistent with the zoning
purpose of the Single-residence zoning district in
which it is situated, i.e., to preserve the residential

character of the neighborhood.” Id.; see also
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Nekn']bv v. City of Jersey City, 45 F.4th 662, 681 (3d
Cir. 2022) (upholding a short-term rental zoning
restriction against a substantive due process
challenge because it furthered “several legitimate
state interests,” including “(1) protecting the long-
term housing supply; (2) reducing ‘deleterious
effects’ on neighborhoods caused by short-term
rentals; and (3) protecting the residential character
and density of neighborhoods”).

The Moratorium paused the grant of new
permits for short-term rentals while the City
considered “appropriate ordinance amendments” to
address the City’s concerns. (Resolution 2020-11,
PagelD.2362.) The City initially amended its
regulatory ordinance through Ordinance 248.
Later, the City addressed its concerns about short-
term rentals by limiting the total number of them

through Ordinance 253. Thus, both the Moratorium
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and Ordinance 253 were rationally related to the
City’s legitimate concerns. Plaintiffs have not
negated each of the City’s concerns and the
relationship between the City’s actions and those
concerns. Accordingly, Plaintiffs have not shown
arbitrary or capricious action.

Plaintiffs contend that Ordinance 253 1is
“oppressive” because it operates retroactively to
restrict Plaintiffs’ property rights, in violation of
state law. (Pls.’ Resp. to Def.’s Mot. for Summ. J. 26,
ECF No. 120.) However, a violation of state law does
not necessarily give rise to a constitutional claim.
And the violation alleged here does not shock the
conscience. Therefore, the Court will dismiss
Plaintiffs’ substantive due process claim.

F. Count VI (Procedural Due Process)

The City seeks summary judgment on

Plaintiffs’ procedural due process claim. Plaintiffs
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argue that the City deprived them of due process by
failing to provide them with adequate notice of
Ordinance 237 and the Moratorium. They assert
that the City did not provide individual notice by
mail of Ordinance 237. Also, Plaintiffs contend that
the City provided no notice to the public before it
adopted the Moratorium.

To prevail on a procedural due process claim,
Plaintiffs must show “(1) [they] had a
constitutionally protected interest, (2) [they were]
déprived of that interest, and (3) the state did not
afford [them] adequate procedures.” Golf Vill. N,
LLC v. City of Powell, 42 F.4th 593, 598 (6th Cir.

2022).

Protected Interest. Plaintiffs’ due process
claim fails to satisfy the first element. As discussed

above, Plaintiffs have not shown that they.
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possessed a protected property interest.

Adequate Process. The City also argues that
it afforded Plaintiffs adequate process. First, the
City Council published notice of its meetings and
then held a public meeting on April 15, 2019, at
which Ordinance 237 was discussed and adopted. It
then published notice of the ordinance in a local
newspaper along with information about how to
obtain a copy, in accordance with Mich. Comp. Laws
§ 117.3(k). (See Aff. of Publication, ECF No. 117-27,
| PageID.}4127-4128.) |

Next, the City adopted and extended the
Moratorium via resolutions. Under state law,
resolutions do not require publication. Instead, they
require that the vote be recorded in the meeting
minutes. SeeMich. Comp. Laws § 15.269(1). That is
what occurred here. (See 6/15/2020 Minutes, ECF

No. 13-8.)
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In their response, Plaintiffs do not contest the
process provided in connection with Ordinance 237.
Instead, they challenge the process provided in
connection with the Moratorium. They assert that,
in the context of zoning amendments, “when a
relatively small number of persons are affected on
individual grounds, the right to a hearing is
triggered.” Nasierowski Bros., 949 F.2d at 896. The
latter category includes a situation where “a
government unit singles out and specifically targets
an individual’s property for a zoning change after
notice of ‘a general plan of amendment has been
published.” Id.

Plaintiffs do not fall into the category
identified in Nasierowski. First, the Moratorium
was not a zoning amendment. It did not rezone or

reclassify any property. Instead, it paused the grant

of permits under a regulatory scheme for short-term
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rentals. Second, thevMoratorium did not single out
or target a particular person, or even a relatively
small number of persons, on individual grounds.
Everyone in the City who was interested in using
their property for short-term rentals and who did
not already have a permit was affected by the
Moratorium. Accordingly, Plaintiffs have not shown
that they were entitled to notice or an opportunity
to be heard before the City Council passed the
Moratorium. Therefore, for all the foregoing
reasons, Plaintiffs’ procedural due process claim is
meritless.

G. Count VII (Equal Protection)

Both sides seek summary judgment on
Plaintiffs’ equal protection claim. Plaintiffs contend
that the City has treated them differently from
homeowners who rent their properties for the long

term, i.é., more than 30 days at a time. They also
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contend that the City treated them differently from
homeowners who were granted permits while the
Moratorium was still in effect.

“To establish a claim for relief under the
Equal Protection Clause, a plaintiff must
demonstrate that the government treated the
plaintiff disparately .as compared to similarly
situated persons and that such disparate treatment
either burdens a fundamental right, targets a
suspect class, or has no rational basis.” Club Italia
Soccer & Sports Org., Inc. v. Charter Twp. of Shelby,
470 F.3d 286, 298 (6th Cir. 2006), overruled on other
grounds as recognized by Davis v. Prison Health
Servs., 679 F.3d 433, 442 n.3 (6th Cir. 2012).
Plaintiffs do not assert that the City burdened a
fundamental right or targeted a suspect class, so if
they can prove disparate treatment, they must also_

prove that the City’s disparate treatment had no
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rational basis. As indicated above, rational basis
review means that the City’s actions “must be
sustained if any conceivable basis rationally
supports [them].” TriHealth, 430 F.3d at 790.

1. Long-Term Renters

Plaintiffs argue that they are similarly
situated with owners who rent their properties for
more than thirty days, and that there is no rational
basis for treating them differently. The Court
disagrees. As the City puts it, short-term rentals
“operate more akin to commercial lodging and cater
to transient populations, vacationers,
bachelor/bachelorette parties, and others that have
no stake in the community.” (Def’s Br. in Supp. of
Mot. for Summ. J. 30, ECF No. 117.) In contrast,
“long-term rentals . . . connote a permanency of
residence akin to a homesteaded residence.” (/d.) In

other words, long-term rentals house people who are
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more likely to contribute to the community. There is
a rational basis for treating them differently.

2. Permits Granted During Moratorium

Plaintiffs assert that they are similarly
situated with Jeff McClorey and Ron Oselka, who
were granted permits under exceptions to the
Moratorium set forth in Resolution 2020-16. (See
6/28/2020 City Attorney Mem. re MecClorey
Application, ECF No. 122-6; Watson Dep., ECF No.
117-17, PagelD.3875.) But with the possible
exception of former Plaintiffs Ryan and Shawn
Nofziger, none of the Plaintiffs submitted a permit
application under the Moratorium exclusions in
Resolution 2020-16. “[Tliming and context are both
relevant to the similarly-situated inquiry” because
“differential treatment . . . may indicate a change in

policy rather than an intent to discriminate.

Taylor Acquisitions, LLC v. City of Taylor, 313 F.
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App’x 826, 836 (6th Cir. 2009). Here, the City
changed its policy by granting exceptions to the
Moratorium for a limited time. Plaintiffs are not
similarly situated with those who applied under the
exceptions in Resolution 2020-16 because that
resolution created a different policy for granting

permits.

Furthermore, the City had a rational basis for
this new policy, which created exceptions to the
Moratorium for property owners with “investment-
backed expéctations” that developed shortly before
the Moratorium was implemented. In addition, the
City had a rational basis for limiting the number of
applicants who could qualify under these exceptions
by limiting the time period for submitting those
appli‘cations. The purpose of the Moratorium was to
freeze the number of existing short-term rental

permits while the City considered modifications to
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its regulations for short-term rentals. It did not
have to grant any exceptions to the Moratorium to
satisfy Plaintiffs’ right to equal protection, but in
doing so, it was not irrational to provide a window
for submitting applications that sought a permit
under spécific exceptions.

Plaintiffs argue that McClorey and Oselka
did not actually qualify for permits under
Resolution 2020-16, yet the City gave them permits
anyway. For instance, the City Attorney
determined that Oselka had a permit for
construction of a new dwelling or renovation, yet
Oselka submitted his application in December 2020,
long after the Moratorium exception period expired.
(See Watson Dep., PagelD.3888-3893.) And
McClorey apparently did not have a valid building
permit, despite the City’s belief that he did.

Regardless, Plaintiffs were not similarly situated
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with McClorey and Oselka because the latter applied
at a different time and were considered for permits
under a different set of rules. Other than the
Nofzigers, none of the Plaintiffs contend that they
applied for a permit under any of the Moratorium
exceptions in Resolution 2020-16.

3. Nofzigers

Unlike the other Plaintiffs, the Nofzigers
applied in June 2020 under a Moratorium
exception. (See Nofziger Aff. § 15, ECF No. 118-12,
PagelD.4309.) They owned property located at 218
S. Bronson Street and possessed a building permit
to make renovations in order to make their property
“suitable for short-term rentals. (/d. {9 2, 16.) The
City denied their permit application. The Nofzigers
asked City officials for reconsideration several
times, to no avail. The City now acknowledges that

the Nofzigers qualified for a permit under an
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exception in Resolution 2020-16. (Watson Dep.,

PagelD.3935.)

(a) Standing

The Nofzigers are no longer part of the case.
In March 2021, they recorded a quitclaim deed
assigning their property to their company, 218 S
Bronson LLC. (Quit Claim Deed, ECF No. 117-15.)
After the Court consolidated Plaintiffs’ cases in
September 2021, the Nofzigers transferred their
claims and their right to relief tb 218 S Bronson
LLC, which has replaced them as a party. (See

Nozfiger Aff § 4; Assignment of Claims, ECF No.

118-12, PagelD.4316.)6

The City contends that 218 S Bronson LLC

6 The assignment document is undated, but it references the
consolidation of these cases.
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lacks standing because it did not own the property
when the Nofzigers were denied a permit. However,
an assignee has standing to assert the rights of the
assignor, including the right to assert claims that
accrued to the assignor. See Sprint Commc’ns Co. v.
APCC Servs., Inc., 554

U.S. 269, 271 (2008).

The City asserts that, because the property
transfer preceded the transfer of claims by several
months, the Nofzigers’ claims were somehow
mooted by the property transfer. That argument
does not follow. For instance, an individual’s ability
to recover damages for past harm would not be
mooted by the transfer of their property.
Accordingly, 218 S Bronson LLC has standing to
assert claims for injuries suffered by the Nofzigers.

(b) Merits

Plaintiffs assert that there was no rational
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basis for denying the Nofzigers’ permit application,
and the Court cannot discern one. The City suggests
that the denial may have been a mistake, but a jury
could infer otherwise based on the City’s repeated
denial of the Nofzigers’ application. Also, the City
offers no evidence to support their assertion, apart
from speculation by the City’s Attorney. - Thus,
Plaintiffs have provided sufficient evidence to
undercut the City’s explanation and the City offers
no evidence in response. Accordingly, there is no
genuine dispute that the City denied the Nofzigers’
right to equal protection because it denied their
application, intentionally treating them differently
from similarly situated applicants without a
rational basis for doing so. The Court will grant
summary judgment on this claim in favor of 218 S
Bronson LLC.

H. Count VIII (Takings)
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The  United States and  Michigan
constitutions prohibit government taking of private
property for public use without just cdmpensation.
There are two types of takings, physical takings and
regulatory takings. A physical taking occurs when
“the government physically takes possession of an
interest in property for some public purposel.]”
Tahoe-Sierra Pres. Council, Inc. v. Tahoe Regl
Planning Agency, 535 U.S. 302, 321 (2002).
Here, Plaintiffs assert a regulatory taking, which
occurs when “regulations . . . prohibit a property
owner from making certain uses of her private
property.” Id. at 321-22. A physical taking always
requires compensation, whereas a regulatory taking
“necessarily entails complex factual assessments of
the purpoées and economic effects of government
actions.” Id. at 323 (quoting Yee v. Escondido, 503

U.S. 519, 523 (1992)). In other words, “if regulation
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goes too far, it will be recognized as a taking”
requiring compensation. {d. at 326 (quoting Penn.
Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)). |

In Lucas v. South Carolina Coastal Council,
505 U.S. 1003 (1992), the Supreme Court held that
a regulation “goes too far” when it calls upon the
owner of real property to “sacrifice al/ economically
beneficial uses in the name of the common good,
that is, to leave his property economically idle[.]” Id.
at 1019. In such a case, the property owner is
categorically entiﬂed to compensation, “except to
the extent that ‘background principles of nuisance
and property law’ independently restrict the
owner’s intended use of the property.” Lingle v.
Chevron, U.S.A., Inc., 544 U.S. 528, 538 (2005)
(citing Lucas, 505 U.S. at 1026-32). But Lucas does
not apply here. The categorical rule in Lucas only

applies to “the extraordinary case in which a
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regulation permanently deprives property of all
valuel.]” Tahoe-Sierra, 535 U.S. at 332 (emphasis
added). The City correctly asserts that Plaintiffs
have not shown that the City’s actions have
permanently deprived their properties of all value.
For instance, those properties are still valuable as
dwellings. Plaintiffs respond that the City has
deprived them of a property interest in using their
properties as short-term rentals. They rely on the
test in Penn Central Transportation Co. v. Cjty. of
New York, 438 U.S. 104 (1978), which considers
several factors in the context of a non- categorical
taking, including: (1) “[tlhe economic impact‘of
the regulation on the claimant”; (2) “the extent to
which the regulation has interfered with distinct
investment-backed expectations”; and (3) “the
‘character of the governmental action’—for instance

whether it amounts to a physical invasion or instead
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merely affects property interests through ‘some
public program adjusting the benefits and burdens
of economic life to promote the common goodl[.]”
Lingle, 544 U.S. at 538-39 (quoting Penn Central,
438 U.S. at 124). The Penn Central test is the
proper test for a regulatory taking like the one here,
which does not permanently deprive a property of all
value. The City does not address these factors in its
briefing.

However, the City also argues that it did not
take anything because Plaintiffs never possessed a
vested right to a permit. A regulation does not
constitute a taking if the party’s interests “were not
part of his title to begin with.” Lucas, 505 U.S. at
1027; see Wyatt v. United States, 271 F.3d 1090,
1097 (Fed. Cir. 2001) (“[TIhe existence of a valid
property interest is necessary in all takings

claims.”). Plaintiffs respond that the property right
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at issue is a “vested interest in the nonconforming
use of their properties as short-term rentals.” (Pls.

Resp. to Mot. for Summ. J. 31,

ECF No. 120.) But Plaintiffs did not possess such a
property interest for the reasons described in
Section III.A, above. Accordingly, they have not

shown that they are entitled to compensation under

Count VIII.

I. Count IX (State Law Preemption)

In their last claim, Plaintiffs asseft that the
Moratorium was preempted by the MZEA, which
allows lawful nonconforming uses to continue under
a new zoning ordinance. See Mich. Comp. Laws §
125.3208(1). A state law can preempt a local
regulation where there is a direct conflict between
the two, i.e., “when ‘the ordinance permits what the

statute prohibits or the ordinance prohibits what
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2”2

the statute ﬁermits. DeRuiter v. Twp. of Byron,
949 N.W.2d 91, 96 (Mich. 2020) (quoting People v.
Llewellyn, 257 N.W.2d 902, 904 n.4 (Mich. 1977)).
Here, there is no conflict between the MZEA and the
Moratorium because the Moratorium was not an
ordinance, let alone a zoning ordinance.

Plaintiffs respond that Ordinance 2563
conflicts with the MZEA because it expressly limits
short-term rentals to those propertiés that had
obtained a short-term rental permit. Plaintiffs
contend that Ordinance 253 should allow all short-
term rentals to continue as nonconforming uses.
This claim is not properly before the Court because
it 1s not part of Plaintiffs’ complaint, which asserts
that “the moratorium is preempted by [the MZEA].”
(See 2d Am. Compl. § 365, ECF No. 61; 1st Am.

Compl. § 334, ECF No. 62.) The complaint does not

assert that Ordinance 253 is preempted by the
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MZEA.

At any rate, Plaintiffs’ new claim is meritless
because Plaintiffs have not shown that the Zoning
Ordinance in effect before Ordinance 253 permitted
short-term rentals. In other words, they have not
shown that shoft-term rentals were lawful uses that
the MZEA would protéct. Accordingly, the City is

entitled to summary judgment for this claim.

IV. CONCLUSION

For all the foregoing reasons, the Court will
grant Plaintiffs’ motion for summary judgment in
part and deny the City’s motion for summary
judgment in part, solely as to the equal protect‘ion
claim asserted by 21‘8 S Bronson LLC in Count VII
of the complaint. In all other i‘espects, Plaintiffs’
motion for summary judgment will be denied and

the City’s motion for summary judgment will be
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granted. Accordingly, the Court will dismiss all
other claims. An order will enter consistent with

this Opinion.

Dated: October 31, 2022

/s/ Hala Y. Jarbou

HALAY. JARBOU
CHIEF UNITED STATES DISTRICT JUDGE
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