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No. 145P23 TWENTY-FIRST DISTRICT
Supreme Court of North Carolina

PENNYMAC LOAN SERVICES, LLC, 
PlaintiffyCounterclaim Defendant

v
BRAD JOHNSON and ELCIWIJAYANINGSIH, 

Defendants/Counterclaim Plaintiffs 
and Third-Party Plaintiffs

v
STANDARD GUARANTY INSURANCE 

COMPANY, ERIKA L. SANCHEZ, EFREN 
SALDIVAR, and ASSURANT, INC., 

Third-Party Defendants
From N.C. Court of Appeals 

(22-629)
From Forsyth 
(20CVS436)

ORDER
Upon consideration of the petition filed on the 7th 

of June 2023 by Defendant/Counterclaim Plaintiff and 
Third-Party Plaintiff (Brad Johnson) in this matter for 
discretionary review of the decision of the North Caro­
lina Court of Appeals pursuant to G.S. 7A-31, the fol­
lowing order was entered and is hereby certified to the 
North Carolina Court of Appeals:

“Denied by order of the Court in conference, this 
the 13th of December 2023.”

s/ Riggs, J. 
For the Court
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WITNESS my hand and the seal of the Supreme 
Court of North Carolina, this the 18th day of December 
2023.

[SEAL] Grant E. Buckner 
Clerk, Supreme Court 

of North Carolina 
Is/ M. C. Hackney 

M. C. Hackney
Assistant Clerk, Supreme Court 

Of North Carolina
Copy to:
North Carolina Court of Appeals
Mr. Brad R. Johnson, For Johnson, Brad - (By Email)
Mr. Baxter Chad Ewing, Attorney at Law,

For PennyMac Loan Services, LLC - (By Email) 
Mr. Mark W. Merritt, Attorney at Law, For Standard 

Guaranty Insurance Company, et al - (By Email) 
Mr. W. Glenn Merten, Attorney at Law,

For Standard Guaranty Insurance Company 
West Publishing - (By Email)
Lexis-Nexis - (By Email)
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[SEAL]
North Carolina Court of Appeals

Eugene H. Soar, Clerk 
Court of Appeals Building 
One West Morgan Street 

Raleigh, NC 27601 
(919) 831-3600

Fax: (919) 831-3615 
Web:
https ://www. nccourts. gov

Mailing Address: 
R O. Box 2779 

Raleigh, NC 27602
From Forsyth County 

(20 CVS 436)
No. 22-629
PENNYMAC LOAN SERVICES, LLC,

Plaintiff/Counterclaim Defendant
v.
BRAD JOHNSON and ELCIWIJAYANINGSIH, 

Defendants/Counterclaim Plaintiffs
v.
STANDARD GUARANTY INSURANCE COMPANY, 
ERIKA L. SANCHEZ, EFREN SALDIVAR, and 
ASSURANT, INC.,

Third-Party Defendants
ORDER

The following order was entered:

The motion filed in this cause on 3 May 2023 and 
designated “Counterclaim Plaintiff-Appellant John­
son’s Motion for En Banc Rehearing” is decided as fol­
lows: having received no votes to allow, the motion is
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denied. Judge Murphy did not take part in the consid­
eration of this motion.

The Court’s stay of its mandate, entered 3 May 
2023, is hereby dissolved and the mandate shall be 
deemed issued as of the date of this order.

By order of the Court this the 24th day of May
2023.

WITNESS my hand and the official seal of the 
North Carolina Court of Appeals, this the 24th day of 
May 2023.

/s/ Eugene H. Soar 
Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:
Mr. Brad R. Johnson, For Johnson, Brad R.
Mr. Baxter Chad Ewing, Womble Bond Dickinson,

For PennyMac Loan Services, LLC 
Mr. Mark W. Merritt, Robinson Bradshaw & Hinson, PA, 

For Standard Guaranty Insurance Company, et al 
Mr. W. Glenn Merten, Drinker Biddle & Reath, LLP, 

For Standard Guaranty Insurance Company 
Clerk of Forsyth County Superior Court
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IN THE COURT OF APPEALS 
OF NORTH CAROLINA

No. COA22-629
Filed 18 April 2023

Forsyth County, No. 20-CVS-436
PENNYMAC LOAN SERVICES, LLC, 

Plaintifl/Counterclaim Defendant,
v.

BRAD JOHNSON and ELCIWIJAYANINGSIH, 
Defendants/Counterclaim Plaintiffs and 
Third-Party Plaintiffs,

v.
STANDARD GUARANTY INSURANCE COMPANY, 
ERIKA L. SANCHEZ, EFREN SALDIVAR, and 
ASSURANT, INC.,

Third-Party Defendants.

Appeal by defendant-counterclaim plaintiff and 
third-party plaintiff from order entered 27 May 2021 
by Judge David L. Hall in Forsyth County Superior 
Court. Heard in the Court of Appeals 22 March 2023.

Brad R. Johnson, pro se defendant-appellant.

Womble Bond Dickinson (US) LLP, by B. Chad
Ewing, for plaintiff-appellee.

Robinson, Bradshaw & Hinson, P.A., by Mark W.
Merritt, and Drinker Biddle & Reath, LLP, by W.
Glenn Merten, for third-party defendants-appel-
lees.

FLOOD, Judge.
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Brad R. Johnson (“Johnson”) appeals from the 27 
May 2021 Order dismissing his counterclaim.1 On 
appeal, Johnson argues the trial court: (1) erred in con­
cluding Johnson’s Verified First Amended Counter­
claim contained the operative counterclaim in this 
case; (2) erred in dismissing Johnson’s breach of con­
tract claim by concluding PennyMac Loan Services, 
LLC (“PennyMac”) was allowed to assess Johnson a fee 
related to force-placed insurance;2 and (3) abused its 
discretion in denying Johnson’s Motion for Leave to 
Amend his counterclaim. After careful review, we dis­
cern no error or abuse of discretion by the trial court.

I. Factual and Procedural Background
On 7 November 2008, Johnson purchased two de­

veloped lots (“Lots 16 and 18”) in Oak Island, North 
Carolina. Johnson subsequently obtained home and 
flood insurance to protect the home situated on Lots 16 
and 18. On 25 August 2012, Johnson purchased three 
undeveloped lots (“Lots 13, 15, and 17”) adjacent to 
Lots 16 and 18. To avoid paying the required sewer fees

1 Elci Wijayaningsih, Johnson’s wife, was a named defendant 
in the original suit filed by PennyMac. Johnson filed this appeal 
seemingly on behalf of solely himself. Johnson refers only to him­
self throughout his brief, and PennyMac and Standard Guaranty 
likewise refer to Johnson as a singular person. This opinion will 
treat Johnson as the sole appellant.

2 “Force-Placed insurance” is “hazard insurance obtained by 
a servicer on behalf of the owner or assignee of a mortgage loan 
that insures the property securing such loan.” 12 C.F.R. § 1- 
24.37(a)(1).
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on the undeveloped lots, Johnson combined all five lots 
into a single developed parcel of land (the “Property”).

On 9 June 2013, Johnson submitted a Uniform 
Residential Loan Application (the “Mortgage Loan”) to 
Weststar Mortgage, Inc. (“Weststar”) for the purpose of 
refinancing the Property. In addition to the Mortgage 
Loan, Johnson continued purchasing home and flood 
insurance for the Property and instructed Weststar to 
establish an escrow account so Johnson could pay the 
insurance and property taxes on a monthly basis. After 
the Mortgage Loan was submitted, Weststar ordered 
an appraisal of the Property. The appraisal invoice sent 
to Johnson specifically noted the appraisal was of “Lots 
13, 15, 16, 17, and 18.” Following the appraisal, John­
son’s Mortgage Loan was approved, and Johnson was 
sent a Deed of Trust (the “Deed”). The Deed described 
the Property as “all of Lots 13,15, and 17 .. . ”; notably, 
it omitted Lots 16 and 18.

On 6 August 2013, PennyMac purchased the Mort­
gage Loan from Weststar. PennyMac maintained the 
escrow account established by Weststar and used it to 
pay the insurance coverage for the house. On 20 Sep­
tember 2017, Johnson requested PennyMac stop pay­
ing for home and flood insurance, claiming PennyMac 
had a lien on the vacant Lots 13, 15, and 17, not Lots 
16 and 18, and therefore did not have an insurable in­
terest in Lots 16 and 18. PennyMac approved John­
son’s request to close the escrow account but explained 
the terms of the Mortgage Loan required Johnson to 
pay home and flood insurance for the Property. The rel­
evant portion of the loan states:
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Property Insurance. Borrower shall keep 
the improvements now existing or hereby 
erected on the Property insured against loss 
by fire, hazards included within the term “ex­
tended coverage,” and any other hazards in­
cluding, but not limited to earthquakes and 
floods, for which Lender requires insurance.

In September 2018, a representative for Penny- 
Mac allegedly told Johnson via telephone he would not 
be required to pay home insurance if he separated the 
Property back into the original parcels. On 22 March 
2019, Johnson recorded an Instrument of Separation 
separating Lots 13,15, and 17 from Lots 16 and 18.

On 10 May 2019, PennyMac sent Johnson a notice 
that his home insurance expired. PennyMac reminded 
Johnson that home insurance was required on the 
Property and requested Johnson provide proof of insur­
ance. PennyMac further explained if Johnson did not 
provide proof of insurance, PennyMac would purchase 
insurance for the Property and charge Johnson. On 14 
June 2019, PennyMac sent Johnson a second reminder 
to purchase home insurance. Once again, PennyMac 
explained to Johnson that failure to insure the Prop­
erty would result in PennyMac purchasing force- 
placed insurance for the Property, which could be more 
expensive than an insurance policy Johnson purchased 
himself. Johnson refused to purchase insurance.

On 16 June 2019, PennyMac sent Johnson a cer­
tificate of coverage placement detailing the force- 
placed insurance coverage PennyMac purchased for 
the Property. The insurance was purchased through
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Standard Guaranty Insurance Company (“Standard 
Guaranty”).

On 20 August 2019, Johnson filed an insurance 
complaint with the North Carolina Commissioner of 
Banks (the “Commissioner of Banks”) and the North 
Carolina Department of Insurance alleging Penny- 
Mac’s force-placed insurance was improper because 
PennyMac did not have an insurable interest in Lots 
16 and 18. In response to this complaint, PennyMac 
sent a letter to the Commissioner of Banks explaining 
that, even though the Deed described only Lots 13,15, 
and 17, the Mortgage Loan application submitted by 
Johnson indicated that the purpose of the Mortgage 
Loan was to refinance the then-existing loan encum­
bering the house on Lots 16 and 18.3 PennyMac further 
noted it made a title insurance claim to resolve the al­
leged drafting error in the Deed. PennyMac repre­
sented to the Commissioner of Banks that the force- 
placed insurance would remain in effect, but Penny­
Mac would not seek insurance premium payments 
from Johnson until the issue was resolved. PennyMac 
continued insuring the Property at its own expense.

On 23 January 2020, PennyMac filed a Complaint 
against Johnson in Forsyth County District Court to 
reform the Deed to include all property and

3 The Record did not include Johnson’s Mortgage Loan appli­
cation. The letter PennyMac sent Johnson on 19 September 2019 
is the best evidence we have of the contents of the Mortgage Loan 
application. According to PennyMac, a copy of the Mortgage Loan 
application was included with the letter PennyMac sent the Com­
missioner of Banks.
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improvements described in the appraisal report.4 Pen- 
nyMac alleged the Deed’s omittance of Lots 16 and 18 
was a “mutual mistake, inadvertence [,] or mistake of 
the draftsman.”

On 21 February 2020, Johnson filed a pro se an­
swer with counterclaim5 against PennyMac for com­
mon law breach of contract alleging PennyMac 
breached the Mortgage Loan by force-placing home in­
surance on Lots 13, 15, and 17. Johnson filed claims 
against PennyMac and Standard Guaranty for viola­
tions of the Racketeering Influence and Corruption Or­
ganization Act (“RICO”) under 18 U.S.C. §§ 1961-68. 
Johnson filed additional claims against PennyMac for 
violations of the Fair Debt Collection Practices Act 
(“FDCPA”) under 15 U.S.C. § 1692, and breach of con­
tract accompanied by fraudulent acts.

Also on 21 February 2020, Johnson filed a Notice 
of Removal to the United States District Court for the 
Middle District of North Carolina based on federal 
question and diversity jurisdiction. On 6 April 2020,

4 We note for clarity purposes, PennyMac’s Complaint, John­
son’s second Motion to Amend, and Standard Guaranty’s Motion 
to Dismiss were filed in Forsyth County District Court whereas 
Standard Guaranty’s Opposition to Motion for Leave to Amend, 
PennyMac’s Motion to Dismiss, and the Order were filed in For­
syth County Superior Court.

5 The original answer with counterclaim filed by Johnson 
was omitted from the Record. Because we do not have any evi­
dence to the contrary, we assume the claims asserted in the First 
Amended Counterclaim were the same claims asserted in the 
original answer with counterclaim.
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Johnson filed a Verified First Amended Counterclaim 
(“FAC”) in the middle district.

On 21 September 2020, Johnson filed for Leave to 
File a Verified Second Amended Counterclaim. On 3 
March 2021, Judge Osteen remanded the case to the 
Forsyth County District Court for lack of subject mat­
ter jurisdiction. Judge Osteen further denied all other 
outstanding motions, including the motion to amend, 
as moot.

On 2 April 2021, Standard Guaranty filed a Mo­
tion to Dismiss Johnson’s counterclaim in Forsyth 
County District Court. On 5 April 2021, PennyMac 
likewise filed a Motion to Dismiss Johnson’s counter­
claim. In response to the motions to dismiss, Johnson 
filed a Motion for Leave to Amend his original counter­
claim. A hearing was held on the matter on 26 April
2021. On 27 May 2021, Judge Hall entered the Order 
on the Motions to Dismiss and the Motion to Amend, 
granting the motions to dismiss and denying Johnson’s 
Motion to Amend based on futility.

On 10 March 2022, PennyMac voluntarily dis­
missed its Complaint to reform the deed. On 5 April
2022, Johnson filed timely notice of appeal to this 
Court.

II. Jurisdiction

This Court has jurisdiction to hear this appeal as 
a final order from a superior court pursuant to N.C. 
Gen. Stat. § 7A-27(b) (2021).
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III. Analysis
A. Amended Pleading Pursuant to Fed. R.

Civ. P. 15
First, Johnson challenges Conclusion of Law 1, 

which states the FAC contains the operative counter­
claim in this case. Specifically, Johnson argues the FAC 
is “void and a legal nullity” because he failed to meet 
the requirements for amended and supplemental 
pleadings set forth in Rule 15 of the Federal Rules of 
Civil Procedure. We disagree.

This Court reviews a trial court’s conclusions of 
law de novo. Sykes v. Health Network Sols., Inc., 372 
N.C. 326, 332, 828 S.E.2d 467, 471 (2019). “[W]e do not 
defer to the conclusions of [the trial c]ourt but conduct 
our own independent inquiry. . . .” Id. at 332, 828 
S.E.2d at 471.

The Federal Rules of Civil Procedure allow a party 
to amend its pleading “once as a matter of course 
within 21 days after serving it, or ... [i]n all other 
cases, a party may amend its pleading only with the 
opposing party’s written consent or the court’s leave.” 
Fed. R. Civ. P. 15. “[U]ntimely amended pleading[s] 
served without judicial permission may be considered 
as properly introduced when leave to amend would 
have been granted had it been sought, and when it 
does not appear that any of the parties [would have 
been] prejudiced by allowing the change.” Straub v. 
Desa Indus., Inc., 88 F.R.D. 6,8 (M.D. Pa. 1980); see also 
Madison River Mgmt. Co. v. Bus. Mgmt. Software Corp., 
351 F. Supp. 2d 436,448 (M.D.N.C. 2005) (allowing the
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defendant to amend its complaint where the court 
would have granted leave to amend the counterclaim 
and the plaintiff was not prejudiced).

Here, Johnson did not file the FAC within twenty- 
one days of the filing of the original complaint, nor did 
he obtain leave from the court or written consent from 
the parties prior to filing. See Fed. R. Civ. P. 15(a). 
Based on the liberalness with which this rule is gener­
ally applied and the reliance on the FAC in the order 
remanding the case, however, there is no reason for us 
to presume the middle district would have denied a 
motion to amend had it been properly filed. See SGK 
Props., L.L.C. v. U.S. Bank Nat’l Assoc., 881 F.3d 933, 
944 (5th Cir. 2018) (“[T]he language of this rule evinces 
a bias in favor of granting leave to amend [.]” (citation 
and internal quotation marks omitted)); see also Fed. 
R. Civ. P. 15(a)(2) (“The court should freely give leave 
when justice so requires.”). Further, there is no indica­
tion PennyMac or Standard Guaranty would have 
been prejudiced because both filed individual motions 
for extension of time to file answers to the amended 
counterclaim, neither party objected to the FAC, and 
both have treated the FAC as the operative pleading 
throughout the life of this case.

Moreover, Johnson is judicially estopped from as­
serting a legal position inconsistent with one taken 
previously in the litigation. The doctrine of judicial es­
toppel prevents a litigant from “intentional self-contra­
diction ... as a means of obtaining unfair advantage in 
a forum provided for suitors seeking justice.” Price u. 
Price, 169 N.C. App. 187, 191, 609 S.E.2d 450, 452
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(2005) (citation and internal quotation marks omitted). 
Johnson cannot rely on the FAC while litigating in fed­
eral court and then claim the FAC is “void and a legal 
nullity” when it becomes more convenient while litigat­
ing in the state court. See id. at 191, 609 S.E.2d at 452.

We therefore find the FAC was properly intro­
duced and contains the operative counterclaim be­
cause leave to amend would have likely been granted 
by the middle district, it did not cause prejudice to Pen- 
nyMac or Standard Guaranty, and the doctrine of judi­
cial estoppel prevents Johnson’s argument. See Straub, 
88 F.R.D. at 8; see also Price, 169 N.C. App. at 191, 609 
S.E.2d at 452.

B. Breach of Contract

Next, Johnson argues the trial court erred in Con­
clusion of Law 12 by dismissing his breach of contract 
claim. Specifically, Johnson argues the force-placed 
hazard insurance was not reasonable, and therefore 
breached the property insurance term set forth in the 
Mortgage Loan. We disagree.

“This Court must conduct a de novo review of the 
pleadings to determine their legal sufficiency and to 
determine whether the trial court’s ruling on the mo­
tion to dismiss was correct.”Leary v. N.C. Forest Prods., 
Inc., 157 N.C. App. 396, 400, 580 S.E.2d 1, 4 (2003).

For a prima facie breach of contract claim, a party 
must show: “(1) existence of a valid contract and (2) a 
breach of the terms of [the] contract.” Wells Fargo Ins.
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Serus. USA, Inc v. Link, 372 N.C. 260, 276, 827 S.E.2d 
458, 472 (citation omitted) (alteration in original).

Here, it is undisputed the Mortgage Loan is a valid 
contract between Johnson and PennyMac. Instead, 
Johnson seemingly argues Penny Mac breached the 
Mortgage Loan contract by imposing charges related 
to force-placed insurance when the terms of the Mort­
gage Loan required insurance only on improvements 
on the Property, of which there are none on Lots 13,15, 
and 17. PennyMac argued, and the trial court agreed, 
that the force-placed insurance was reasonable under 
C.F.R. § 1024.37(b) because PennyMac had a reasona­
ble basis for believing insurance was required under 
the terms of the Mortgage Loan. Initially, we note 
Johnson confusingly argues the regulation was misap­
plied by the trial court, but then subsequently argues 
the regulation is not applicable to this case because 
PennyMac did not have an insurable interest in Lots 
13,15 and 17.

Under federal regulations, “[a] servicer may not 
assess on a borrower a premium charge or fee related 
to force-placed insurance unless the servicer has a rea­
sonable basis to believe that the borrower has failed to 
comply with the mortgage loan contract’s requirement 
to maintain hazard insurance.” 12 C.F.R. § 1024.37(b) 
(2021) (emphasis added). The regulation specifies 
when a servicer may assess force-placed insurance. 
Contrary to Johnson’s argument, it is not a question of 
whether PennyMac had an insurable interest; rather, 
it is a question of whether it had a reasonable basis to
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believe Johnson was not complying with the terms of 
the Mortgage Loan contract. See id.

Conclusion of Law 12 states:

To the extent that they are characterized as a 
breach of contract claim, Johnson’s allega­
tions still fail to state a claim. Pursuant to 12 
C.F.R. [§] 1024.37(b), PennyMac was allowed 
to assess Johnson a fee related to force-placed 
insurance because it had a reasonable basis to 
believe that Johnson failed to comply with his 
mortgage loan contract’s requirement to 
maintain hazard insurance. In making this 
ruling, this [c] ourt does not prejudge the out­
come of the underlying deed reformation ac­
tion.

PennyMac had a reasonable basis to believe home in­
surance was required for the Property because: (1) 
Johnson applied for a residential loan through 
Weststar; (2) Weststar conducted an appraisal of “Lots 
13,15,16,17, and 18”; (3) Johnson instructed Weststar 
to create an escrow account to pay taxes and home in­
surance on the Property; (4) the terms of the Mortgage 
Loan required insurance on the Property; and (5) John­
son paid home and flood insurance on the Property un­
til 2017. Based on these facts, it is reasonable that 
PennyMac believed the Mortgage Loan required home 
insurance on the Property and that Johnson was not 
in compliance with this requirement. See C.F.R. 
§ 1024.37(b).

Moreover, after Johnson filed his insurance com­
plaint with the Commissioner of Banks, PennyMac
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refunded Johnson the money it had charged him for 
the force-placed insurance. As of the date of the hear­
ing, PennyMac continued to pay for insurance on the 
Property at its own expense. It is unlikely PennyMac 
would continue to purchase home insurance for John­
son at its own expense if it did not reasonably believe 
the Property required insurance.

Thus, we find PennyMac had a reasonable basis to 
believe the terms of the Mortgage Loan contract re­
quired home insurance on the Property, and the trial 
court’s dismissal of the breach of contract claim was, 
therefore, correct. See C.F.R. § 1024.37(b); see also 
Leary, 157 N.C. App. at 400, 580 S.E.2d at 4.

C. Denial of Johnson’s Motion to Amend the 
Counterclaim

Finally, Johnson argues the trial court abused its 
discretion by denying his Motion for Leave to Amend 
the counterclaim. Johnson attempts to style this Mo­
tion as his first amended counterclaim even though he 
had already filed the original FAC in the middle dis­
trict. Having previously concluded the FAC is the op­
erative counterclaim in this case, Johnson’s Motion to 
Amend filed in Forsyth County Superior Court was 
Johnson’s second, not first, Motion to Amend.

1. Amendment bv Right

First, Johnson argues the trial court abused its 
discretion in denying his second Motion to Amend be­
cause the North Carolina removal statute allowed him
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to file a first amended counterclaim by right. As previ­
ously discussed, Johnson was permitted to file the FAC 
in the middle district as he would have been permitted 
to do in the state court had the case not been removed 
to the middle district, and this argument is, therefore, 
without merit. See N.C. R. Civ. P. 12(a)(2) (on remand 
from a federal court a party may amend a pleading in 
the state court if they “would have been permitted . . . 
to file” such pleadings had the case not been removed).

2. Futility of Amendment

Next, Johnson argues the trial court abused its 
discretion in Conclusion of Law 13 by concluding John­
son’s second Motion for Leave to Amend the counter­
claim was futile. Additionally, Johnson argues the trial 
court abused its discretion in conclusions of law 2, 10, 
11, and 12 which concluded Johnson’s RICO, FDCPA, 
breach of contract with fraudulent act, and breach of 
contract claims were futile. We find no abuse of discre­
tion.

Where a party has already amended their plead­
ing once as a matter of course, as Johnson did here, the 
North Carolina Rules of Civil Procedure allow a party 
to amend their pleading “only by leave of court or by 
written consent of the adverse parties]; and leave 
shall be freely granted when justice so requires.” N.C. 
R. Civ. P. 15(a).

Here, PennyMac and Standard Guaranty did not 
consent to the second amended counterclaim; thus,
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Johnson could file the second amended counterclaim 
only by leave of the court.

[0]ur standard of review for motions to amend 
pleadings requires a showing that the trial 
court abused its discretion. Denying a motion 
to amend without any justifying reason ap­
pearing for the denial is an abuse of discre­
tion. However, proper reasons for denying a 
motion to amend include undue delay by the 
moving party and unfair prejudice to the non­
moving party. Other reasons that would jus­
tify a denial are bad faith, futility of 
amendment, and repeated failure to cure de­
fects by previous amendments.

Williams v. Owens, 211 N.C. App. 393, 394, 712 S.E.2d 
359, 360 (2011) (citation omitted). “The trial court’s 
ruling is to be accorded great deference and will be up­
set only upon a showing that it was so arbitrary that it 
could not have been the result of a reasoned decision.” 
Brown v. N.C. Div. of Motor Vehicles, 155 N.C. App. 436, 
43839, 573 S.E.2d 246, 248 (2002) (citation and inter­
nal quotation marks omitted); see also Greenshields, 
Inc. v. Travelers Prop. Cas. Co. of Am., 245 N.C. App. 25, 
31, 781 S.E.2d 840, 844 (2016) (“A judge is subject to 
reversal for abuse of discretion only upon a showing by 
a litigant that the challenged actions are manifestly 
unsupported by reason.”) (citation omitted); Bailey v. 
Handee Hugo’s, Inc., 173 N.C. App. 723,727,620 S.E.2d 
312, 315 (2005) (holding a trial court’s denial of a mo­
tion to amend was not an abuse of discretion where it 
stated proper reasons for denying the motion).



App. 20

a. RICO Claim

Here, the trial court denied Johnson’s Motion to 
Amend his RICO claim based on the futility of the 
amendment. Conclusion of Law 2 provides:

[Johnson’s] RICO claim fails to state a claim 
upon which relief can be granted pursuant to 
N.C. R. Civ. P. 12(b)(6) and is not pled with the 
particularity required by N.C. R. Civ. R 9(b).
To state a claim for a violation of RICO, 18 
§ 1962(c), [Johnson] must allege “(1) conduct 
(2) of an enterprise (3) through a pattern (4) 
of racketeering activity.” Sedima, S.P.R.L. v. 
Imrex Co., 473 U.S. 479, 496 (1985). As out­
lined below, the FAC as well as the proposed 
amended counterclaims and third party 
claims fail to state essential elements of a 
RICO claim, and in fact contain allegations 
that affirmatively show that the required ele­
ments of a RICO claim are not present in this 
case and cannot be alleged.

The trial court, in conclusions of law 3-9, meticulously 
explained why each element of Johnson’s RICO claim 
fails, and why those failings could not be cured by an 
amended pleading. Therefore, it cannot be said, and 
Johnson does not adequately argue, the trial court’s de­
cision was not reasoned or was an abuse of discretion; 
accordingly, our review of Johnson’s RICO claim ends. 
See Brown, 155 N.C. App. at 438-39, 573 S.E.2d at 248.
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b. FDCPA

Johnson also challenges Conclusion of Law 10, 
which dismissed his FDCPA claim against PennyMac.

The purpose of the FDCPA is “to eliminate abusive 
debt collection practices by debt collectors[.]” 15 U.S.C. 
§ 1692(e) (2021). A “debt collector” is any person who 
regularly collects or attempts to collect debts owed an­
other. See 15 U.S.C. § 1692a(6) (2021). The United 
States Supreme Court held a debt purchaser “may in­
deed collect debts for its own account without trigger­
ing the statutory definition” set forth in 15 U.S.C. 
§ 1962a(6). Henson v. Santander Cons. USA Inc., 582 
U.S. 79,83,137 S. Ct. 17.18,1721-22,198 L. Ed. 2d 177, 
181 (2017).

Conclusion of Law 10 states:

To plead a FDCPA claim against PennyMac, 
Johnson “must allege facts sufficient to show 
that PennyMac is a debt collector.” The 
FDCPA claim fails because Johnson has pled 
facts sufficient to show that PennyMac is not 
a debt collector. Johnson has specifically al­
leged that PennyMac is the holder of the debt 
that he alleges it is attempting to collect, and, 
therefore, it cannot be a debt collector. Henson 
v. Santander Consumer USA Inc., 137 S. Ct. 
1718, 1721-22 (2017), quoting 15 U.S.C. 
1692a(6).

Here, PennyMac is considered a debt purchaser be­
cause they purchased Johnson’s Mortgage Loan from 
Weststar. Accordingly, PennyMac collected on a debt
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Johnson owed it for the cost of the force-placed insur­
ance. PennyMac did not collect a debt owed to another, 
and is not, therefore, a debt collector as defined by the 
FDCPA. See id. at 83, 137 S. Ct. at 1721-22, 198 
L. Ed. 2d at 181.

Thus, we conclude the trial court did not abuse its 
discretion by concluding Johnson’s claim for FDCPA 
was futile. See Brown, 155 N.C. App. at 438-39, 573 
S.E.2d at 248.

c. Breach of Contract with Fraudu­
lent Act

Next, Johnson argues the'trial court abused its 
discretion when it concluded he failed to plead breach 
of contract with fraudulent act. Johnson argues he ad­
equately plead the elements of a unilateral contract 
and breach of said unilateral contract with a fraudu­
lent act. We disagree.

Conclusion of Law 11 states:

The breach of contact with fraudulent act 
claim fails because North Carolina law gov­
erns Johnson’s claim and does not recognize a 
claim for breach of contract with fraudulent 
act. Curtis v. Cafe Enterprises, Inc., 2016 WL 
6916786 *10 (W.D.N.C. Nov. 11, 2016). To the 
extent that South Carolina law governed 
Johnson’s breach of contract with fraudulent 
act claim, that claim would still fail because 
the FAC fails to plead a fraudulent act.
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As the trial court points out, breach of contract accom­
panied by fraudulent acts arises under South Carolina 
law and is not recognized by North Carolina law. See 
Curtis v. Cafe Enterprises, Inc., 2016 WL 6916786 *10 
(W.D.N.C. Nov. 11, 2016). Even if we were to recognize 
this claim, it still fails because Johnson did not ade­
quately plead a fraudulent act. It is unclear from John­
son’s FAC or his brief what fraudulent act he alleges 
PennyMac committed. Assuming, arguendo, that the 
fraudulent act was the force-placed insurance, we have 
already concluded PennyMac had a reasonable basis 
for instituting the force-placed insurance; therefore, it 
was not fraudulent. See C.F.R. § 1024.37(b).

Thus, we conclude the trial court did not abuse its 
discretion by concluding Johnson’s claim for breach of 
contract with fraudulent act was futile. See Brown, 155 
N.C. App. at 438-39, 573 S.E.2d at 248.

d. Breach of Contract

Finally, Johnson argues the trial court abused its 
discretion in dismissing the breach of contract claim as 
futile. For the reasons explained above, PennyMac had 
a reasonable basis to believe home insurance was re­
quired under the terms of the Mortgage Loan. See 
C.F.R. § 1024.37(b).

Therefore, the trial court did not abuse its discre­
tion by concluding Johnson’s claim for breach of con­
tract was futile. See Brown, 155 N.C. App. at 438-39, 
573 S.E.2d at 248.
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IV. Conclusion
We hold the trial court did not err in granting Pen- 

nyMac and Standard Guaranty’s Motion to Dismiss or 
abuse its discretion in denying Johnson’s Motion to 
Amend.

AFFIRMED.

Judges TYSON and GRIFFIN concur.
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NORTH CAROLINA
FORSYTH COUNTY
PENNYMAC LOAN 
SERVICES, LLC,

IN THE GENERAL 
COURT OF JUSTICE 
SUPERIOR COURT 

DIVISION 
20-CVS-436

Plaintiff/Counterclaim
Defendant,

v. ORDER ON 
MOTIONS TO
DISMISS AND

BRAD JOHNSON and 
ELCIWIJAYANINGSIH,

Defendants/Counterclaim
Plaintiffs

MOTION TO
AMEND

(Filed May 27, 2021)v.
STANDARD GUARANTY 
INSURANCE COMPANY, 
ERIKA L. SANCHEZ, EFREN 
SALDIVAR, and ASSURANT, 
INC.,

Third-Party Defendants.

THIS CAUSE came on for hearing before the un­
dersigned Superior Court Judge on April 26, 2021 on 
the Motion to Dismiss of Third-Party Defendants 
Standard Guaranty Insurance Company (“SGIC”) and 
Assurant, Inc. (“Assurant”), PennyMac Loan Services, 
LLC’s Motion to Dismiss Defendant/Counterclaim 
Plaintiff Brad Johnson’s First Amended Counterclaim, 
and Johnson’s Rule 15(a) Motion for Leave to Amend 
Counterclaim. Defendant/Counterclaim Plaintiff Brad 
Johnson appeared at the hearing pro se. Mark W. Mer­
ritt of Robinson, Bradshaw & Hinson, PA. appeared
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and represented Assurant and SGIC, and B. Chad 
Ewing of Womble Bond Dickinson (US) LLP appeared 
and represented PennyMac Loan Services, LLC (“Pen- 
nyMac”). After listening to the parties’ argument on 
April 26,2021, the Court continued the hearing to May 
6, 2021 upon Dr. Johnson’s request. The same parties 
appeared and argued at the May 6, 2021 continued 
hearing as appeared and argued at the April 26, 2021 
hearing.

In deciding the motions, the Court considered the 
parties’ arguments and materials presented at the 
hearings, the Motion of SGIC and Assurant and the ex­
hibits thereto, PennyMac’s Motion and the exhibits 
thereto, Dr. Johnson’s Motion and the exhibits thereto, 
SGIC and Assurant’s Opposition to Motion for Leave 
to Amend, PennyMac’s Brief in Support of Motion to 
Dismiss and Response in Opposition to Motion to 
Amend, Counterclaim/Plaintiff Johnson’s Combined 
Response in Opposition to Rule 9b, 12(b)(6) Motions to 
Dismiss Filed by Counterclaim Defendants, Johnson’s 
Reply in Support of his Motion, Johnson’s Motion for 
Leave to File a Surreply to SGIC and Assurant’s Reply; 
Johnson’s Motion for Leave to File a Surreply to Pen­
nyMac’s Motion, PennyMac’s Opposition to Johnson’s 
Motion for Leave to File a Surreply to PennyMac’s Re­
ply; Johnson’s Outline of Arguments to be Presented, 
Johnson’s 2nd Outline of Arguments, the Notice of Cor­
rection of Statements Made by Dr. Brad Johnson, Dr. 
Johnson’s Response to Mr. Ewing’s False Claim, Dr. 
Johnson’s Addendum to Dr. Johnson’s Response to Mr.
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Ewing’s False Claim, and the Notice of Refund, origi­
nally filed by PennyMac on November 5, 2020.

Procedural History

1. PennyMac filed this case in Forsyth County 
District Court on January 23,2020 to reform a Deed of 
Trust encumbering property located in Brunswick 
County, North Carolina.

2. On February 21, 2020, Johnson and his co-de­
fendant Elci Wijayaningsih filed their Motion to Dis­
miss and Answer and Johnson filed his Counterclaims 
and Third-Party Complaint, both in Forsyth County 
District Court. Johnson then removed this case to the 
United States District Court for the Middle District of 
North Carolina on the same day.

3. On April 6, 2020, Johnson filed his First 
Amended Counterclaim (“FAC”). The FAC attempted 
to state the following counterclaims and third-party 
claims against PennyMac, SGIC, and Assurant:

a. RICO claims (18 U.S.C. §§ 1961-1968) 
against PennyMac, SGIC, and Assurant;

b. A Fair Debt Collection Practices Act claim 
against PennyMac; and

c. A Breach of the Deed of Trust and Breach 
of Contract Accompanied by Fraudulent Acts claim 
against PennyMac.

4. On March 8, 2021, the United States District 
Court for the Middle District of North Carolina
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granted PennyMac’s motion to remand and remanded 
this case to the Forsyth County District Court. The 
Middle District also denied all other pending motions 
in the case as moot.

5. On April 1, 2021, a Consent Order Granting 
Motion to Transfer Case was entered, transferring this 
case from the Forsyth County District Court division 
to this Court.

6. On April 1, 2021, SGIC and Assurant filed 
their Motion to Dismiss; PennyMac filed its Motion to 
Dismiss on April 5, 2021. Johnson filed his Motion to 
Amend on April 8, 2021. All motions have been fully 
briefed and are ripe for decision.

Holdings and Opinion

After considering all of the foregoing materials 
and the parties’ arguments, the Court holds that the 
Motion to Dismiss filed by SGIC and Assurant should 
be granted, that PennyMac’s Motion to Dismiss should 
be granted and that Johnson’s Rule 15(a) Motion for 
Leave to Amend Counterclaim should be denied. Based 
on its review of the allegations of the FAC, the Court 
makes the following conclusions of law:

1. Pursuant to FED. R. CIV. P. 15, applicable to 
this case because it was then pending in the Middle 
District, Johnson could and did file an amended coun­
terclaim as of right prior to the filing any response by 
PennyMac, SGIC, or Assurant to his initial
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counterclaims. Thus, the FAC contains the operative 
counterclaims and third-party claims in this case.

2. Johnson’s RICO claim fails to state a claim 
upon which relief can be granted pursuant to N.C. R. 
Civ. R 12(b)(6) and is not pled with the particularity 
required by N.C. R. CIV. P. 9(b). To state a claim for a 
violation of RICO, 18 § 1962(c), Johnson must allege 
“(1) conduct (2) of an enterprise (3) through a pattern 
(4) of racketeering activity.” Sedima, S.P.R.L. v. Imrex 
Co., 473 U.S. 479, 496 (1985). As outlined below, the 
FAC as well as the proposed amended counterclaims 
and third party claims fail to state essential elements 
of a RICO claim, and in fact contain allegations that 
affirmatively show that the required elements of a 
RICO claim are not present in this case and cannot be 
alleged.

3. The RICO claim fails because the federal 
RICO statute is inapplicable to the facts alleged by 
Johnson. Johnson has alleged that (i) PennyMac has 
engaged in the business of home loan servicing; (ii) 
PennyMac has a dispute with Johnson over whether a 
deed of trust it holds on Johnson’s property should be 
reformed; (iii) SGIC and Assurant have engaged in the 
business of providing lender-placed insurance to Pen­
nyMac on Johnson’s property in which PennyMac be­
lieves it has an insurable interest; and (iv) Johnson 
disagrees with the manner in which PennyMac, SGIC, 
and Assurant have done so. This dispute is over the 
reformation of a deed of trust that Johnson has at­
tempted to turn into a RICO claim and it falls short of
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alleging an ongoing criminal enterprise that is re­
quired to state a RICO claim.

4. The RICO claim fails because Johnson cannot 
allege that PennyMac, SGIC, or Assurant committed a 
pattern of racketeering activity. Johnson fails to allege 
that either PennyMac, SGIC, or Assurant committed 
the predicate acts of wire fraud or mail fraud, and fails 
to allege facts which show the existence of any fraudu­
lent scheme of which the communications he alleges as 
mail and wire fraud were a part. The Court has exam­
ined the communications of SGIC and PennyMac that 
are alleged to constitute mail or wire fraud, and there 
is nothing in those communications that is fraudulent 
or that was relied on by Johnson or anyone else to their 
detriment, or otherwise supports claims of wire or mail 
fraud. Moreover, there are no factual assertions sup­
porting any wrongdoing on the part of Assurant, which 
is a holding company and ultimate corporate parent of 
SGIC.

5. Johnson also fails to allege that either Penny­
Mac, SGIC, or Assurant committed the predicate act of 
Hobbs Act extortion because he fails to allege facts to 
show that any defendant attempted to obtain his prop­
erty by wrongful use of actual or threatened force, vio­
lence, or fear.

6. The RICO claim also fails with respect to Pen­
nyMac, Assurant and SGIC as there are no allegations 
that any of them was involved in “conducting” the af­
fairs of a RICO enterprise as opposed to their own
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business affairs. See Reyes v. Ernst & Young, 507 U.S. 
170,185 (1993).

7. The RICO claim fails because Johnson cannot 
allege facts to show that any predicate act poses a 
threat of continuing criminal activity. Ciuffetelli u. Ap­
ple Bank for Sav., 208 F.3d 202,2000 WL 340388 *3 (2d 
Cir. Mar. 30, 2000); Dolan v. Fairbanks Capital Corp., 
930 F.Supp.2d 396, 410-11 (E.D.N.Y. 2013). Johnson’s 
allegations identify a dispute over the reformation of a 
deed that is unique to him and that does not pose any 
threat of continued criminal activity.

8. The RICO claim fails because Johnson cannot 
allege facts sufficient to plead that any predicate act 
caused him damage. To plead a RICO claim, a party 
must allege facts to show that the alleged RICO viola­
tion was the “but for” and proximate cause of its dam­
age. Bridge v. Phoenix Bond & Indent. Co., 553 U.S. 639, 
654 (2008). At most, Johnson has alleged that he has 
been damaged by the exercise of powers afforded Pen- 
nyMac under his Deed of Trust and related regula­
tions, not as the result of any predicate act. In addition, 
the content and timing of the alleged predicate acts of 
mail fraud and wire fraud by SGIC and Assurant 
demonstrate that they are not acts of mail or wire 
fraud, and could not have been the cause of any RICO 
injury to Johnson.

9. The RICO conspiracy claim fails because the 
pleadings fail to state a substantive RICO claim for all 
of the reasons set forth above. In addition, the RICO 
conspiracy claim fails because Johnson has not pled
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facts to show that any of the RICO defendants entered 
into an agreement to commit two or more acts of rack­
eteering in violation of 18 U.S. C. § 1962(d).

10. To plead a FDCPA claim against PennyMac, 
Johnson must allege facts sufficient to show that Pen­
nyMac is a debt collector. The FDCPA claim fails be­
cause Johnson has pled facts sufficient to show that 
PennyMac is not a debt collector. Johnson has specifi­
cally alleged that PennyMac is the holder of the debt 
that he alleges it is attempting to collect, and, there­
fore, it cannot be a debt collector. Henson v. Santander 
Consumer USA Inc., 137 S.Ct. 1718, 1721-22 (2017), 
quoting 15 U.S.C. 1692a(6).

11. The breach of contact with fraudulent act 
claim fails because North Carolina law governs John­
son’s claim and does not recognize a claim for breach 
of contract with fraudulent act. Curtis v. Cafe Enter­
prises, Inc., 2016 WL 6916786 *10 (W.D.N.C. Nov. 11, 
2016). To the extent that South Carolina law governed 
Johnson’s breach of contract with fraudulent act claim, 
that claim would still fail because the FAC fails to 
plead a fraudulent act.

12. To the extent that they are characterized as 
a breach of contract claim, Johnson’s allegations still 
fail to state a claim. Pursuant to 12 C.F.R. ^ 1024.37(b), 
PennyMac was allowed to assess Johnson a fee related 
to force-placed insurance because it had a reasonable 
basis to believe that Johnson failed to comply with his 
mortgage loan contract’s requirement to maintain haz­
ard insurance. In making this ruling, this Court does
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not prejudge the outcome of the underlying deed refor­
mation action.

Johnson’s Motion to Amend should be denied 
because his proposed Second Amended Counterclaim 
is futile. The Court has reviewed the allegations of the 
Second Amended Complaint carefully. The proposed 
Second Amended Counterclaim, if allowed, would fail 
to state a claim and be subject to dismissal for all of 
the foregoing reasons.

13.

NOW, THEREFORE, IT IS HERBY OR­
DERED, ADJUDGED, AND DECREED

1. That the Motion to Dismiss of Third-Party De­
fendants Standard Guaranty Insurance Company and 
Assurant, Inc. is GRANTED;

2. That PennyMac Loan Services, LLC’s Motion 
to Dismiss Defendant/Counterclaim Plaintiff Brad 
Johnson’s First Amended Counterclaim is GRANTED;

3. That Johnson’s Rule 15(a) Motion for Leave to 
Amend Counterclaim is DENIED; and

4. That all Counterclaims and Third-Party Com­
plaints filed by Johnson against PennyMac, SG, or As­
surant, including but not limited to Defendant/ 
Counterclaim Plaintiff Brad Johnson’s First Amended 
Counterclaim, are DISMISSED WITH PREJU­
DICE.
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This the 24th day of May, 2021.

/s/ David L. Hall
THE HON. DAVID L. HALL 
SUPERIOR COURT JUDGE 
FORSYTH COUNTY SUPERIOR COURT
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12 CFR 1024.37
This document is current through the Jan. 12, 2024 

issue of the Federal Register, with the exception of the 
amendments appearing at 89 FR 2139.

Code of Federal Regulations > Title 12 Banks 
and Banking > Chapter X - Consumer Financial 
Protection Bureau > Part 1024 - Real Estate 
Settlement Procedures Act (Regulation X) > 
Subpart C - Mortgage Servicing
§ 1024.37 Force-placed insurance.

(a) Definition of force-placed insurance.

(1) In general. For the purposes of this section, 
the term “force-placed insurance” means hazard 
insurance obtained by a servicer on behalf of the 
owner or assignee of a mortgage loan that insures 
the property securing such loan.

(2) Types of insurance not considered force- 
placed insurance. The following insurance does 
not constitute “force-placed insurance” under this 
section:

(i) Hazard insurance required by the Flood 
Disaster Protection Act of 1973.

(ii) Hazard insurance obtained by a bor­
rower but renewed by the borrower’s servicer 
as described in § 1024.17(k)(l), (2), or (5).

(iii) Hazard insurance obtained by a bor­
rower but renewed by the borrower’s servicer 
at its discretion, if the borrower agrees.

(b) Basis for charging borrower for force-placed in­
surance. A servicer may not assess on a borrower a
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premium charge or fee related to force-placed insur­
ance unless the servicer has a reasonable basis to be­
lieve that the borrower has failed to comply with the 
mortgage loan contract’s requirement to maintain haz­
ard insurance.

*


