No. 23A770

IN THE

Supreme Court of the Anited States

DEARNTA LAVON THOMAS,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

APPLICATION FOR FURTHER EXTENSION OF TIME IN WHICH
TO FILE PETITION FOR A WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

To the Honorable John Roberts, Chief Justice of the United States and
Circuit Justice for the United States Court of Appeals for the Fourth Circuit:

Under Supreme Court Rule 13.5 and 28 U.S.C. § 2101(c), petitioner Dearnta
Lavon Thomas respectfully requests a further extension of time, for another 30
days, in which to file the petition for a writ of certiorari in this case. The petition
will challenge the decision of the Fourth Circuit in United States v. Thomas, 87
F.4th 267 (4th Cir. Nov. 29, 2023) a copy of which is attached hereto as Appendix A.

In support of this application, petitioner states as follows:

1. The Fourth Circuit issued its opinion and entered judgment on
November 29, 2023. Without an extension, the petition for a writ of certiorari was

due on February 27, 2024. On February 23, 2024, the Chief Justice extended the



time within with to file the petition by 30 days, to March 28, 2024. In accordance
with Supreme Court Rule 13.5, this application is being filed at least ten days
before the current due date. With the requested further extension of 30 days, the
petition would be due on April 27, 2024. This Court has jurisdiction under 28
U.S.C. § 1254(1).

2. Mr. Thomas submits that this case warrants this Court’s review
because it raises important questions regarding the interplay between 18 U.S.C.
§ 1959(a) (the “VICAR” statute, for “Violent Crime in Aid of Racketeering”) and 18
U.S.C. § 924(c). Mr. Thomas was charged with violating § 924(c) by possessing a
firearm in furtherance of a crime of violence. 87 F.4th at 272. The predicate crime
of violence alleged was a violation of the VICAR statute, specifically § 1959(a)(3),
assault with a dangerous weapon in aid of racketeering activity, “as set forth and
charged in” another count of the indictment. Id.

The VICAR statute sets out categories of crimes, such as assault with a
dangerous weapon, that require the government to plead and prove the commission
of a state or federal predicate offense. As the court of appeals explained, “The
VICAR statute makes it a crime to commit any of the statute’s enumerated offenses
‘in violation of the laws of any State or the United States.” 18 U.S.C. § 1959(a).” 87
F.4th at 274. The court “ha[s] interpreted this language to mean that one element
of a VICAR conviction is that the defendant committed the enumerated federal
offense, and another is that the defendant’s conduct violated an independent state

or federal law.” Id. In Mr. Thomas’s case, the count charging the VICAR offense



that was used as the predicate offense for the § 924(c) violation alleged that he
violated two Virginia statutes, (1) use or display of a firearm in violation of Virginia
Code § 18.2-53.1 and (2) brandishing in violation of Virginia Code § 18.2-282.

The central issue in Mr. Thomas’s appeal from the denial of his 28 U.S.C.
§ 2255 motion was thus what offense within the VICAR violation served as the
predicate offense for the § 924(c) violation: only the particular category of offense
enumerated in VICAR, the specific state or federal offense alleged as the predicate
for the VICAR violation, or both? This question has divided the federal courts of
appeals. In Alvarado-Linares v. United States, 44 F.4th 1334, 1343 (11th Cir.
2022), for example, the Eleventh Circuit held that, where the indictment alleged
that VICAR murder was based on state-law predicates, the court must consider the
underlying state-law predicates to determine whether they constitute crimes of
violence for purposes of establishing a § 924(c) violation. In contrast, in Manners v.
United States, 947 F.3d 377, 380-81 (6th Cir. 2020), the Sixth Circuit held that
VICAR assault with a dangerous weapon was itself a crime of violence without
analyzing its predicates. That is the approach that the Fourth Circuit took in Mr.
Thomas’s case.

3. There 1s good cause for the requested additional 30-day extension of
time. As noted in Mr. Thomas’s previous application for an extension, counsel has
been exploring the possibility of obtaining pro bono assistance with the preparation
of the cert. petition in this case. Her discussions have progressed quite far with one

firm that has an active Supreme Court practice. However, the attorneys at the firm



who would be working on the petition have preexisting deadlines in several other
matters between now and March 28, including cert-stage briefing in several cases
before this Court, briefing in the court of appeals, and a major court of appeals
argument that prevent them from being able to devote the time needed to prepare
an effective petition in this case.

For the foregoing reasons, Mr. Thomas respectfully requests that an order be
entered further extending the time to file a petition for a writ of certiorari by 30

days, up to and including April 27, 2024.

Dated: March 15, 2024 Respectfully submitted,
Rar™ {

Frances H. Pratt

Assistant Federal Public Defender
Counsel of Record

Office of the Federal Public Defender
for the Eastern District of Virginia

1650 King Street, Suite 500

Alexandria, VA 22314

(703) 600-0815 (direct)

(703) 600-0800 (main)

Fran_Pratt@fd.org

Counsel for Petitioner
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For the foregoing reasons, we hereby
grant the government’s motion and dismiss
Brantley’s appeal as untimely.

DISMISSED

O & KEY NUMBER SYSTEM

—“Hnm=

UNITED STATES of America,
Plaintiff — Appellee,

V.

Dearnta Lavon THOMAS, a/k/a Bloody
Razor, Defendant — Appellant.

No. 21-7257

United States Court of Appeals,
Fourth Circuit.

Argued: October 24, 2023
Decided: November 29, 2023

Background: Defendant requested au-
thorization to file second or successive mo-
tion to vacate his sentence for possessing a
firearm in furtherance of a crime of vio-
lence. The Court of Appeals, Richardson,
Circuit Judge, 988 F.3d 783, granted the
request. After defendant filed the motion
to vacate, the United States District Court
for the Eastern District of Virginia, Ray-
mond A. Jackson, Senior District Judge,
2021 WL 3493493, denied the motion. De-
fendant appealed.

Holdings: The Court of Appeals, Wilkin-
son, Circuit Judge, held that:

(1) assault with dangerous weapon under
violent crimes in aid of racketeering
activity statute, to which defendant
pled guilty, was predicate crime of vio-
lence that supported his conviction for
possessing a firearm in furtherance of
a crime of violence, and

(2) court did not have to look through to
state assault offenses under lying de-
fendant’s assault with dangerous weap-
on under violent crimes in aid of racke-
teering activity statute to determine
whether he had committed a predicate
crime of violence.

Affirmed.

1. Weapons &=194(2)

To qualify as a “crime of violence”
under statute prohibiting possessing a fire-
arm in furtherance of a crime of violence,
an offense must have as an element the
use, attempted use, or threatened use of
physical force against the person or prop-
erty of another and that force must be
applied with a mens rea greater than reck-
lessness; both of these things are neces-
sary. 18 U.S.C.A. § 924(c).

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Weapons €=194(2)

Where the predicate statute sets forth
multiple, alternative versions of a crime
with distinet elements, a court looks to the
indictment, jury instructions, or plea
agreement to determine which of the stat-
ute’s alternative elements formed the basis
of the defendant’s prior conviction, to de-
termine whether the prior conviction was
for a predicate crime of violence that could
support a conviction for possessing a fire-
arm in furtherance of a crime of violence.
18 U.S.C.A. § 924(c).

3. Weapons €=194(2)

The offense of assault with a danger-
ous weapon under the violent crimes in aid
of racketeering activity statute, to which
defendant pled guilty, had as an element
the use, attempted use, or threatened use
of physical force against the person or
property of another, as required to qualify
as a predicate crime of violence under the

la
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force clause of the definition of a crime of
violence in the statute prohibiting possess-
ing a firearm in furtherance of a crime of
violence, since the offense required both an
assault and the presence of a dangerous
weapon in its commission. 18 U.S.C.A.
§§ 924(c)(3), 1959(a)(3).

4. Weapons &=194(2)

To determine whether an offense
qualifies as a “crime of violence” under the
force clause of the definition of a crime of
violence in the statute prohibiting possess-
ing a firearm in furtherance of a crime of
violence, a court uses the categorical ap-
proach, under which it looks to whether
the statutory elements of the offense nec-
essarily require the use, attempted use, or

threatened use of physical force. 18
U.S.C.A. § 924(c)(3).

5. Racketeer Influenced and Corrupt
Organizations &=49

The elements necessary for a convic-
tion of a violent crime in aid of racketeer-
ing activity predicated on assault with a
dangerous weapon are: (1) that there ex-
ists a racketeering enterprise; (2) that the
enterprise be engaged in racketeering ac-
tivity; (3) that the defendant have commit-
ted an assault with a dangerous weapon;
(4) that the assault have violated state or
federal law; and (5) that the assault have
been committed for a racketeering pur-
pose. 18 U.S.C.A. § 1959(a)(3).

6. Weapons €=194(2)

The inclusion of a dangerous-weapon
element elevates an assault to a crime of
violence for purposes of statute prohibiting

possessing a firearm in furtherance of a
crime of violence. 18 U.S.C.A. § 924(c).

7. Weapons &=194(2)

The offense of assault with a danger-
ous weapon under the violent crimes in aid
of racketeering activity statute, to which
defendant pled guilty, had the mens rea of
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focused purpose, which was a mens rea
greater than recklessness, as was required
to qualify as a predicate crime of violence
under the force clause of the definition of a
crime of violence in the statute prohibiting
possessing a firearm in furtherance of a
crime of violence; defendant must have
committed the assault for either the pur-
pose of gaining entrance to or maintaining
or increasing position in a racketeering
enterprise. 18 U.S.C.A. §§ 924(c)(3),
1959(a)(3).

8. Weapons ¢=194(2)

Court did not have to look through the
offense of assault with a dangerous weap-
on under the violent crimes in aid of racke-
teering activity (VICAR) statute, to which
defendant pled guilty, to the predicate Vir-
ginia assault offenses underlying the VIC-
AR offense in order to determine whether
the VICAR offense was a predicate crime
of violence under the statute prohibiting
possessing a firearm in furtherance of a
crime of violence, since the offense of fed-
eral assault with a dangerous weapon easi-
ly qualified as a crime of violence. 18
U.S.C.A. §§ 924(c)(3), 1959(a)(3); Va. Code
Ann. §§ 18.2-53.1, 18.2-282.

9. Weapons €&=194(2)

Where the generic federal offense
standing alone can satisfy the crime-of-
violence requirements under statute pro-
hibiting possessing a firearm in further-
ance of a crime of violence, courts need not
double their work by looking to the state-
law predicates underlying the federal of-
fense as well. 18 U.S.C.A. § 924(c).

West Codenotes

Recognized as Unconstitutional
18 U.S.C.A. § 924(c)(3)(B)
18 U.S.C.A. § 924(e)(2)(B)
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Appeal from the United States District
Court for the Eastern District of Virginia,
at Norfolk. Raymond A. Jackson, Senior
District Judge. (2:11-cr-00058-RAJ-FBS-1;
2:21-cv-00147-RAJ)

ARGUED: Frances H. Pratt, OFFICE
OF THE FEDERAL PUBLIC DE-
FENDER, Alexandria, Virginia, for Appel-
lant. Richard Daniel Cooke, OFFICE OF
THE UNITED STATES ATTORNEY,
Richmond, Virginia, for Appellee. ON
BRIEF: Geremy C. Kamens, Federal Pub-
lic Defender, OFFICE OF THE FEDER-
AL PUBLIC DEFENDER, Alexandria,
Virginia, for Appellant. Jessica D. Aber,
United States Attorney, OFFICE OF
THE UNITED STATES ATTORNEY,
Richmond, Virginia, for Appellee.

Before WILKINSON, AGEE, and
RICHARDSON, Circuit Judges.

Affirmed by published opinion. Judge
Wilkinson wrote the opinion, in which
Judge Agee and Judge Richardson joined.

WILKINSON, Circuit Judge:

Dearnta Lavon Thomas pleaded guilty
in 2011 to possessing a firearm in further-
ance of a “crime of violence” in violation of
18 U.S.C. § 924(c), with the underlying
crime of violence being VICAR assault
with a dangerous weapon. Since his convie-
tion, the Supreme Court has narrowed the
kinds of crimes that can support a § 924(c)
conviction. We must decide whether VIC-
AR assault with a dangerous weapon is
still one of them. Because we find that
VICAR assault with a dangerous weapon
remains a valid crime-of-violence predi-
cate, we uphold Thomas’s conviction.

I.
A.

Thomas was a founding member and
“three-star general” of a street gang

known as the Bounty Hunter Bloods/Nine
Tech Gangsters. The gang sold drugs and
engaged in violence around Southeast Vir-
ginia for almost eight years, until the Unit-
ed States Attorney for the Eastern Dis-
trict of Virginia took action in 2011. The
resulting indictment charged eleven gang
members with fifty-nine counts of firearm,
drug, and racketeering offenses.

For his part, Thomas—who went by the
nickname “Bloody Razor”—was charged
with racketeering under 18 TU.S.C.
§ 1962(c), violent crimes in aid of racke-
teering activity (VICAR) under 18 U.S.C.
§ 1959(a), possessing a firearm in further-
ance of a crime of violence under 18 U.S.C.
§ 924(c), possessing a firearm as a felon
under § 18 U.S.C. § 922(g); and racketeer-
ing and drug conspiracy under 18 U.S.C.
§ 1962(d) and 21 U.S.C. § 846. Soon after
the indictment, he pleaded guilty to a sub-
stantive racketeering offense and, perti-
nent to this appeal, to possessing a firearm
in furtherance of a crime of violence under
18 U.S.C. § 924(c).

Thomas was sentenced to 60 months in
prison for his racketeering conviction and
the mandatory minimum of 120 months for
his conviction under § 924(c). Though he
did not directly appeal his conviction or his
sentence, he has since filed several collat-
eral 18 U.S.C. § 2255 motions to vacate his
§ 924(c) conviction in light of changes in
the law.

B.

In 2011, when Thomas pleaded guilty to
violating § 924(c), the term “crime of vio-
lence” was defined as a felony that:

(A) has as an element the use, attempted
use, or threatened use of physical force
against the person or property of anoth-
er, or
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(B) ... by its nature, involves a substan-
tial risk that physical force against the
person or property of another may be
used in the course of committing the
offense.

18 U.S.C. § 924(c)(3). Subsection (A) was
commonly referred to as the “force” or
“elements clause” and subsection (B) as
the “residual clause,” and felonies could
qualify under either subsection. But in the
years following Thomas’s conviction, the
Supreme Court decided a line of cases that
would eventually narrow the class of of-
fenses that could serve as predicate crimes
of violence for a § 924(c) conviction, first
by invalidating the residual clause and
then by establishing a heightened mens
rea for the remaining force clause.

In 2015, the Supreme Court began to
take issue with residual clauses such as the
one in § 924(c). It started with the Armed
Career Criminal Act, which provides en-
hanced punishment for repeat offenders of
certain crimes. That Act included a force
clause and residual clause quite similar to
those in § 924(c). See 18 U.S.C.
§ 924(e)2)B). In Johnson wv. United
States, 576 U.S. 591, 135 S.Ct. 2551, 192
L.Ed.2d 569 (2015), the Supreme Court
invalidated the residual clause of the Act’s
definition of “violent felony” as unconstitu-
tionally vague. Id. at 606, 135 S.Ct. 2551.
Three years later, in Sessions v. Dimaya,
— U.S. —— 138 S. Ct. 1204, 200 L.Ed.2d
549 (2018), the Supreme Court relied on
Johmson to invalidate the residual clause
of the general federal “crime of violence”
definition as well. Id. at 1223.

The Supreme Court then turned to the
statute at issue here. In United States v.
Davis, — U.S. ——, 139 S. Ct. 2319, 204
L.Ed.2d 757 (2019), the Supreme Court
extended Johnson and Dimaya to invali-
date the residual clause of § 924(c)’s
“crime of violence” definition. Id. at 2336.
After Davis, crimes can only qualify as
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§ 924(c) predicates if they satisfy the force
clause.

Finally, in Borden v. United States, 593
U.S. 420, 141 S. Ct. 1817, 210 L.Ed.2d 63
(2021) (plurality opinion), the Court held
that to qualify as a “violent felony” for
purposes of the Armed Career Criminal
Act, an offense must have a mens rea
greater than recklessness. See id. at 1821-
22, 1825; ud. at 1835 (Thomas, J., concur-
ring). We have since held that this mens
rea requirement also applies to crimes of
violence under § 924(c). See United States
v. Jackson, 32 F.4th 278, 283 & n.4 (4th
Cir. 2022), cert. denied, US. —, 143
S. Ct. 1026, 215 L.Ed.2d 192 (2023).

[11 As it stands now, to qualify as a
crime of violence under § 924(c), an offense
must “ha[ve] as an element the use, at-
tempted use, or threatened use of physical
force against the person or property of
another” and that force must be applied
with a mens rea greater than recklessness.
Both of these things are necessary.

C.

This evolving crime-of-violence jurispru-
dence led Dearnta Lavon Thomas to file a
series of § 2255 motions to vacate his
§ 924(c) conviction for lack of a wvalid
crime-of-violence predicate.

Thomas filed his first § 2255 motion in
2018 based on the Supreme Court’s deci-
sion in Dimaya. The district court denied
the motion as untimely after noting that
the rule applied in Dimaya had been set
forth in Johnson three years earlier and
that § 2255 motions must be filed within
one year of “the date on which the right
asserted was initially recognized by the
Supreme Court.” 28 U.S.C. § 2255(f)(3).
Thomas sought authorization to file a sec-
ond § 2255 motion soon after, though there
had been no other changes in the law. That
request we summarily denied.
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But then came Dawis. Thomas timely
applied to file a successive § 2255 motion
arguing that, after Dawis, his § 924(c) con-
viction no longer rested on a valid crime of
violence. In considering his request, we
held that Dawis applied retroactively to
cases on collateral review and found that
Thomas had stated a plausible claim that
Davis’s holding required a different out-
come in his case. In re Thomas, 988 F.3d
783, 792 (4th Cir. 2021). We thus author-
ized Thomas to file a Davis-based § 2255
motion with the district court.

In that post-Davis motion, Thomas ar-
gued that his § 924(c) conviction had to be
vacated because the predicate crime un-
derlying his conviction—VICAR assault
with a dangerous weapon—could not satis-
fy the statute’s force clause. He argued
that because the VICAR offense was itself
predicated on underlying Virginia firearm
offenses, the court had to look through the
VICAR offense to determine whether
those predicate offenses met the narrowed
crime-of-violence  definition. In other
words, he argued that VICAR assault with
a dangerous weapon can be a crime of
violence only if its predicates are crimes of
violence. The predicate Virginia firearm
offenses at issue here, he claimed, were
not.

The district court was not persuaded. It
determined that the appropriate offense to
analyze as the predicate for the challenged
§ 924(c) conviction was the VICAR offense
itself, not the underlying state-law of-
fenses. Thomas v. United States, 2021 WL
3493493, at *6 (E.D. Va. Aug. 9, 2021). The
court then concluded that VICAR assault
with a dangerous weapon remained a valid
a crime-of-violence predicate and denied
Thomas’s motion. /d. at *6-7.

Thomas appealed the denial, noting that
since filing his motion the Supreme Court
had issued Borden, further limiting the
crimes that can serve as predicates for

§ 924(c) convictions. We granted a certifi-
cate of appealability to answer two ques-
tions: (1) What is the proper analytical
framework for determining whether VIC-
AR assault with a dangerous weapon quali-
fies as a crime of violence under § 924(c)?
And (2) did the predicate offense underly-
ing Thomas’s § 924(c) conviction still quali-
fy? We review both questions de novo. See
United States v. Keene, 955 F.3d 391, 393
(4th Cir. 2020) (reviewing de novo whether
the VICAR statute requires a “look
through” approach); United States .
Bryant, 949 F.3d 168, 172 (4th Cir. 2020)
(reviewing de novo whether an offense
qualified as a crime of violence).

II.

Thomas claims that his § 924(c) convic-
tion must be vacated for lack of a valid
crime-of-violence predicate. We disagree.
The Supreme Court may have narrowed
the definition of “crime of violence” consid-
erably, but VICAR assault with a danger-
ous weapon still easily qualifies. We see no
need to “look through” the offense to its
state-law predicates. For these reasons, we
affirm the conviction.

A

Thomas’s § 924(c) conviction cannot
stand without a valid crime-of-violence
predicate to support it. But before we can
decide whether the predicate offense un-
derlying Thomas’s conviction qualifies as a
crime of violence, we need to determine
with precision what the predicate offense
is. We thus begin by establishing that
Thomas’s § 924(c) conviction was predicat-
ed on VICAR assault with a dangerous
weapon. We then hold that VICAR assault
with a dangerous weapon satisfies both the
force clause and Borden’s mens rea re-
quirement.

Sa
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1.

[2] Thomas’s § 924(c) conviction was
predicated on 18 U.S.C. § 1959(a), which
sets forth a series of VICAR offenses
ranging from threats to murder. Where, as
here, the predicate statute sets forth mul-
tiple, alternative versions of a crime with
distinct elements, we look to “the indict-
ment, jury instructions, or plea agree-
ment” to determine “which of the statute’s
alternative elements formed the basis of
the defendant’s prior conviction.” Bryant,
949 F.3d at 173.

Thomas’s plea agreement and the indict-
ment reveal that the appropriate § 924(c)
predicate here is VICAR assault with a
dangerous weapon as laid out in
§ 1959(a)(3). Thomas was convicted under
§ 924(c) after pleading guilty to Count
Four of the indictment. Count Four
charged Thomas with “Possession of a
Firearm in Furtherance of a Violent
Crime” in violation of 18 U.S.C.
§ 924(c)(I )(A) and § 18 U.S.C. § 2 (aiding
and abetting), and alleged that he “did
unlawfully and knowingly possess, brand-
ish, and discharge a firearm, and did aid,
abet, counsel, command, induce, and pro-
cure the commission of said offense, in
furtherance of a crime of violence ... to
wit: violation of Title 18, United States
Code, Section 1959, as set forth and
charged in Count Three.” J.A. 37 (empha-
sis added). Count Three in turn charged
Thomas with “Assault with a Dangerous
Weapon in Aid of Racketeering Activity”
under the VICAR statute, 18 U.S.C.
§ 1959(a)(3) and 18 U.S.C. § 2, for his role
in a failed robbery. J.A. 36-37.

Counts Three and Four, read together,
make it clear that the predicate supporting
Thomas’s § 924(¢) conviction was VICAR
assault with a dangerous weapon.

2.

[3,41 We thus turn to whether VICAR
assault with a deadly weapon continues to
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qualify as a crime of violence under the
force clause. To determine whether an of-
fense qualifies as a “crime of violence”
under the force clause, we use the categor-
ical approach. United States v. Stmms, 914
F.3d 229, 233 (4th Cir. 2019) (en banc).
That is, we “look to whether the statutory
elements of the offense necessarily require
the use, attempted use, or threatened use
of physical force.” Id. Here, “‘physical
force’ means violent force—that is, force
capable of causing physical pain or injury
to another person.” Johmson v. United
States, 559 U.S. 133, 140, 130 S.Ct. 1265,
176 L.Ed.2d 1 (2010). Our precedents es-
tablish that VICAR assault with a danger-
ous weapon satisfies this standard.

[5] The VICAR statute was added to
the criminal code in Congress’s Compre-
hensive Crime Control Act of 1984, Pub. L.
No. 98-473, Ch. X, Part A (Oct. 12, 1984).
It stipulates the appropriate punishment
for anyone who

as consideration for the receipt of, or as
consideration for a promise or agree-
ment to pay, anything of pecuniary value
from an enterprise engaged in racke-
teering activity, or for the purpose of
gaining entrance to or maintaining or
increasing position in an enterprise en-
gaged in racketeering activity ... as-
saults with a dangerous weapon ... any
individual ... in violation of the laws of
any State or the United States

18 U.S.C. § 1959(a). Thus, the elements
necessary for a conviction of VICAR as-
sault with a dangerous weapon are: (1)
that there exists a racketeering “enter-
prise”; (2) that the enterprise be engaged
in “racketeering activity”; (3) that the de-
fendant have committed an assault “with a
dangerous weapon”; (4) that the assault
have violated state or federal law; and (5)
that the assault have been committed for a
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racketeering “purpose.” United States v.
Manley, 52 F.4th 143, 147 (4th Cir. 2022),
cert. demied, — U.S. ——, 143 S. Ct. 2436,
216 L.Ed.2d 418 (2023). Importantly, by
pleading guilty to the § 924(c) offense
charged in Count Four of the indictment,
Thomas necessarily admitted each of these
elements making up the predicate VICAR
offense charged in Count Three. See id.

[6] Our precedents establish that the
inclusion of a dangerous-weapon element,
like element three above, elevates an as-
sault to a crime of violence for purposes of
§ 924(c). In United States v. Bryant, 949
F.3d 168 (4th Cir. 2020), we held that an
“additional life-in-jeopardy-with-a-danger-
ous-weapon element transform[ed] ... an
assault into a crime of violence under the
force clause.” Id. at 180. There, the statute
under consideration was 18 U.S.C.
§ 2114(a), which criminalizes assault with
the “intent to rob, steal, or purloin” prop-
erty of the United States and provides
enhanced punishment where the defendant
puts a victim’s “life in jeopardy by the use
of a dangerous weapon.” We reasoned that
“[blecause assault requires at least some
use or threatened use of force, ... the ‘use
of a dangerous weapon to put the victim’s
life in jeopardy transforms the force into
violent physical force.”” Bryant, 949 F.3d.
at 181.

We recently applied our reasoning in
Bryant to 18 U.S.C. § 111(b), which crimi-
nalizes assaults on certain federal officers
and provides an enhanced punishment
where the defendant “uses a deadly or
dangerous weapon” in doing so. We held
that “[blecause § 111(b) requires the use of
a dangerous weapon—that is, an instru-
mentality used or threatened to be used in
a manner to cause death or serious inju-
ry—and because § 111(a) requires that at
least some force be used, the required
level of force referenced by § 111(b) is

violent force.” United States v. McDaniel,
85 F.4th 176, 188 (4th Cir. 2023).

The considerations here are no different
from those in McDaniel and Bryant. In-
deed, the Sixth Circuit has come to the
same conclusion. See Manners v. United
States, 947 F.3d 377, 381-82 (6th Cir. 2020)
(holding that precedents finding that
§ 2114(a) and § 111(b) satisfy the force
clause were binding on the question of
whether § 1959(a) VICAR assault with a
dangerous weapon does as well). Like
§ 2114(a) and § 111(b), every VICAR as-
sault with a dangerous weapon requires (1)
an assault and (2) the presence of a dan-
gerous weapon in its commission. See 18
U.S.C. § 1959(a). In light of Bryant and
McDaniel, Thomas “cannot avoid the con-
clusion that the dangerous weapon element
of § 1959(a)(3) elevate[s] even the most
minimal type of assault into violent force
sufficient to establish this offense as a
crime of violence.” Manners, 947 F.3d at
382.

3.

[7]1 In addition to satisfying the force
clause, VICAR assault with a dangerous
weapon satisfies Borden’s mens rea re-
quirement because it cannot be committed
recklessly. See Borden, 141 S. Ct. at 1825,
1828.

The VICAR statute complements the
Racketeer Influenced and Corrupt Organi-
zations Act, 18 U.S.C. §§ 1961 et seq., by
addressing the “particular danger posed
by those ... who are willing to commit
violent crimes in order to bolster their
positions within [racketeering] enterpris-
es.” United States v. Ayala, 601 F.3d 256,
266 (4th Cir. 2010). Thus, a necessary ele-
ment of any VICAR offense is that it be
committed “as consideration for the re-
ceipt of, or as consideration for a promise
or agreement to pay, anything of pecuni-
ary value from” a racketeering enterprise
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or “for the purpose of gaining entrance to
or maintaining or increasing position” in
the racketeering enterprise. 18 U.S.C.
§ 1959(a).

This purposefulness requirement means
that, to be guilty of VICAR assault with a
dangerous weapon, the defendant must
have committed the assault for one of these
purposes. See Manley, 52 F.4th at 152-53
(Niemeyer, J., concurring). That satisfies
Borden’s instruction that crimes of vio-
lence must involve purposeful or knowing
conduct. “[W]hen a defendant assaults ...
to gain a personal collateral advantage
with an enterprise, he makes a decision—a
deliberate choice—to carry out the assault
... to demonstrate his worth to the enter-
prise.” Id. at 152 (Niemeyer, J., concur-
ring).

The VICAR statute’s purposefulness re-
quirement applies to every offense in
§ 1959(a), including murdering and maim-
ing. It would be indefensible to hold that a
defendant who committed any of these
crimes for the purpose of improving his
position in a racketeering enterprise did so
recklessly. VICAR offenses, including as-
sault with a dangerous weapon, simply are
not run-the-risk crimes—they are deliber-
ate and purposeful machinations to raise
one’s clout in a criminal enterprise.

ok sk

It remains only to summarize the com-
ponents of the predicate VICAR offense,
the elements of which Thomas admitted.
See 11.A.2. The actus reus was assault with
a dangerous weapon. That was a violent
act. The mens rea was one of focused
purpose. That is a qualifying intent under
Borden. Together the act and the purpose
behind it plainly qualify as a crime of
violence, and the § 924(c) conviction ac-
cordingly stands.
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B.

[81 Although VICAR assault with a
dangerous weapon fits comfortably within
the narrowed class of crimes that qualify
as § 924(c) crimes of violence, Thomas
would have us “look through” the VICAR
statute to the state-law predicates underly-
ing it. As “crimes in aid of racketeering,”
VICAR offenses themselves must be based
on an underlying state or federal predi-
cate. Count Three of the indictment listed
the predicates for Thomas’s VICAR of-
fense as two Virginia state-law offenses:
(1) use or display of a firearm in violation
of Virginia Code § 18.2-53.1 and (2) brand-
ishing in violation of § 18.2-282. Thomas
argues that for his VICAR offense to qual-
ify as a crime of violence, these underlying
predicates must as well. This argument,
however, conflates the predicate require-
ments of § 924(c) (which requires that its
predicate qualify as a crime of violence)
and the VICAR statute (which does not).

To qualify as a “crime of violence” for
purposes of § 924(c), an offense must
“ha[ve] as an element the use, attempted
use, or threatened use of physical force
against the person or property of another.”
18 U.S.C. § 924(c)(3)(A) (emphasis added).
The fact that the statute’s text speaks so
explicitly in terms of a single element is
important. If one element of an offense
satisfies the force clause, it becomes super-
fluous to inquire whether other elements
likewise meet the requirement.

The VICAR statute makes it a crime to
commit any of the statute’s enumerated
offenses “in violation of the laws of any
State or the United States.” 18 U.S.C.
§ 1959(a). We have interpreted this lan-
guage to mean that one element of a VIC-
AR conviction is that the defendant com-
mitted the enumerated federal offense, and
another is that the defendant’s conduct
violated an independent state or federal
law. See Keene, 955 F.3d at 398-99; accord
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Manley, 52 F.4th at 147. As established
above, federal assault with a dangerous
weapon easily qualifies as a crime of vio-
lence. That this element of VICAR assault
with a dangerous weapon qualifies as a
crime of violence is sufficient in and of
itself to render the offense a crime of
violence, we need not progress to the
state-law predicates.*

[91 That is not to say that courts can
never look at the underlying state-law
predicates. Indeed, we have done so in the
past. See, e.g., United States v. Mathis, 932
F.3d 242, 264 (4th Cir. 2019); Manley, 52
F.4th at 14748 (looking to a state-law
predicate where it had already been estab-
lished as a valid crime of violence). But
where, as here, the generic federal offense
standing alone can satisfy the crime-of-
violence requirements, courts need not
double their work by looking to the under-
lying predicates as well.

Thomas’s position would create a daisy
chain of predicates and needlessly compli-
cate our statutory task. It is hardly neces-
sary to examine predicates to a predicate
in a case where Congress and our prece-
dents allow for a more straightforward
approach. To require courts to “look
through” the VICAR offense to the under-
lying state crimes in every instance would
unnecessarily send them on a scramble
through innumerable state laws across the
circuit. There are enough complications in
this field of jurisprudence without adding
more to the heap.

* Other courts have been wrestling with this
question and have taken different approaches.
Compare, e.g., Alvarado-Linares v. United
States, 44 F.4th 1334, 1343 (11th Cir. 2022)
(holding that, where the indictment alleged
that VICAR murder was based on state-law
predicates, the court must consider the under-
lying state-law predicates to determine wheth-
er they constitute crimes of violence), with
Manners v. United States, 947 F.3d 377, 380-

III.

The judgment of the district court is
hereby affirmed.

AFFIRMED
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Background: Arrestee brought § 1983 ac-
tion against detective and sheriff, alleging
false arrest under the Fourth Amendment,
First Amendment retaliation, as well as
state law claims for malicious prosecution
and false arrest, arising from his arrest for
his social media post stating that sheriff’s
deputies would shoot COVID-19 “infected”
persons “on sight.” Both sides moved for
summary judgment. The United States
District Court for the Western District of
Louisiana, David C. Joseph, J., 615
F.Supp.3d 441, granted detective’s and
sheriff’s motion. Arrestee appealed.

81 (6th Cir. 2020) (holding that VICAR as-
sault with a dangerous weapon was itself a
crime of violence without analyzing its predi-
cates). As discussed at length above, we think
that both the statutory text and our own prec-
edents make clear that we need not look
through a VICAR offense to its predicate
crimes when the enumerated offense itself
suffices.
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