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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 22-20344

DOCTOR FATHI ELLTAIF SAAD ELLDAKLI;
NAGLLA KOUNI SALEM GHADAR; HADIL FATHI
EL ELLDAKLI; RANIM FATHI EL ELLDAKLI;
TAHA FATHI EL ELLDAKLI,
PLAINTIFFS-APPELLANTS

V.

MERRICK B. GARLAND;
DEPARTMENT OF HOMELAND SECURITY;
DIRECTOR ALEJANDRO N. MAYORKAS; USCIS;
UR M. JADDOU; JOHN ALLEN;
WALLACE L. CARROLL;

UNITED STATES OF AMERICA,
DEFENDANTS-APPELLEES

Filed: April 4, 2023

Before HIGGINBOTHAM, SMITH, and ENGEL-
HARDT, Circuit Judges.
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OPINION
SMITH, Circuit Judge.

Plaintiffs ask whether 8 U.S.C. § 1252 strips the fed-
eral courts of jurisdiction to review certain status-adjust-
ment decisions by United States Citizenship and Immi-
gration Services (“USCIS”). But the parties overlook
whether the federal courts have subject-matter jurisdic-
tion to review status-adjustment decisions by the USCIS
in the first place, despite the jurisdiction-stripping stat-
ute.

L.

We hold that status-adjustment decisions made by the
USCIS outside the context of removal proceedings are
not final agency actions reviewable under the Administra-
tive Procedure Act (“APA”), nor are they final removal
actions reviewable per the Immigration and Nationality
Act (“INA”). We thus affirm the district court’s order of
dismissal for want of jurisdiction.

Fathi Elltaif Saad Elldakli (“Elldakli”), his wife, and
his three children are Libyan citizens who have resided
lawfully in the United States for over a decade. All family
members have been permanent residents for three and a
half years. In 2017, Elldakli filed an I-140 petition, seeking
a waiver of the labor-certification requirement of his visa
because he is a “professional holding an advanced degree
whose work is in the national interest of the United
States.” While the petition was pending, Elldakli and his
family filed I-485 applications for status adjustment to
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legal permanent residents (“LPRs”) under 8 U.S.C.
§ 1255(a).!

Section 1255 grants the Attorney General the discre-
tion to adjust the status of certain aliens to LPR status if
they have met certain statutorily specified conditions.
One of those conditions is that the alien is a beneficiary of
an approved immigrant visa petition—here, Elldakli’s
pending 1-140 petition. See § 125531)(1)(B); 8 C.F.R.
§§ 245.2(a)(2)(i) and (a)(5)(ii).

But the USCIS granted the family’s 1-485 petitions
prematurely, before determining whether to grant
Elldakli his I-140 petition. And six months later, the
USCIS denied the I-140 petition. Elldakli appealed the
denial on its merits to the USCIS Administrative Appeals
Office (“AAO”). While that appeal was pending, the
USCIS issued a Notice of Intent to Rescind the family’s
green cards, stating that the initial grant had been in er-
ror because the family had yet to become beneficiaries of
an approved immigrant-visa petition. The AAO then af-
firmed the USCIS’s 1-140 denial and dismissed Elldakli’s
appeal.

The Elldakli family filed the instant complaint, asking
the district court to issue a temporary restraining order to
keep USCIS from rescinding the green cards and to reo-
pen the I-485 applications. Asserting subject matter juris-
diction under the APA, 5 U.S.C. § 701 et seq., the Declara-
tory Judgment Act, 28 U.S.C. §§2201-2202, and 28
U.S.C. § 1331, plaintiffs contended first that it was arbi-
trary and capricious for the USCIS to deny the original I-
140 petition, and second, that it was arbitrary and capri-
cious for the USCIS initially to have granted the 1-485 ap-
plications when plaintiffs had not met the eligibility

! These applications are colloquially referred to as green cards.
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requirements (because the I-140 petition had not been
granted).?

The district court found that it had no subject matter
jurisdiction to review the original denial of the 1-140 be-
cause plaintiffs had not exhausted their administrative
remedies. The court then concluded that 8 U.S.C.
§ 1252(a)(2)(B)(i) precludes federal jurisdiction over dis-
cretionary agency decisions granting relief under
8 U.S.C. § 1255. The court thus dismissed both of plain-
tiffs’ claims for lack of subject matter jurisdiction.

Plaintiffs have timely appealed.
II.

The only issue on appeal is whether the district court
erred in dismissing the claim to review USCIS’s decision
to deny Elldakli’s I-140 petition for want of subject matter
jurisdiction. See Fed. R. Civ. P. 12(b)(1). We review such
orders de novo. McDonnel Grp., L.L.C. v. Great Lakes
Ins. SE, 923 F.3d 427, 430 (5th Cir. 2019). “This court has
a continuing obligation to assure itself of its own jurisdie-
tion, sua sponte if necessary.” Green Valley Special Util.
Dist. v. City of Schertz, 969 F.3d 460, 468 (5th Cir. 2020)
(en banc) (quoting United States v. Pedroza-Rocha, 933
F.3d 490, 493 (5th Cir. 2019) (per curiam)).

II1.

Plaintiffs contend the district court erred in holding
that “[a]ny judgment regarding the granting of relief un-
der Section 1255, which provides the statutory authority
for 1-485 applications, is in the category of discretionary
decisions that no court has jurisdiction to review.”

2 Plaintiffs’ injuries are based on their allegation that the penalties
they may experience if their green cards are rescinded are more se-
vere than had they never been granted the green cards.



ha

Plaintiffs asserted federal subject-matter jurisdiction un-
der the APA, the Declaratory Judgment Act, and federal
question jurisdiction. The Declaratory Judgment Act is
not an independent basis for subject matter jurisdiction.
In re B-727 Aircraft Serital No. 21010, 272 F.3d 264, 270
(6th Cir. 2001). And § 1331 alone does not provide juris-
diction for agency actions unless a statute, such as the
APA, has waived sovereign immunity.? Jurisdiction there-
fore hinges on the APA.

The APA allows federal courts to review an agency ac-
tion that is “made reviewable by statute” or is a “final
agency action for which there is no other adequate rem-
edy in court.” 5 U.S.C. § 704. Agency action is not subject
to judicial review where the relevant statute precludes
such review or the action is committed to agency discre-
tion by law. 5 U.S.C. § 701(a)(1)—(2). The relevant statute
here is the INA, which provides that “a court may review
a final order of removal only if [among other require-
ments] the alien has exhausted all administrative reme-
dies available to the alien as of right.” 8 U.S.C. § 1252(d).
These two statutes provide a similar restriction: The fed-
eral courts have federal jurisdiction only over final agency
actions for which there is no other remedy. The INA has
additional jurisdictional limitations derived from § 1252,
but those further restrictions require a final agency ac-
tion. And here, there is no final agency action at all.

3 See Stockman v. Fed. Election Comm’n, 138 F.3d 144, 151 n.13
(5th Cir. 1998) (citations omitted) (“[TThe APA does not create an in-
dependent grant of jurisdiction to bring suit. . .. [If] the APA creates
a cause of action . . . jurisdiction exists under the general federal ques-
tion statute, not the APA . ... The APA then serves as the waiver of
sovereign immunity that allows a private party to sue the govern-
ment”).
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“As a matter of jurisdiction, courts may not review the
administrative decisions of the INA unless the appellant
has first exhausted ‘all administrative remedies.”* Status-
adjustment decisions by the USCIS are not final removal
actions under the INA because aliens may renew status-
adjustment requests upon commencement of removal
proceedings.’

No published decision has yet announced whether a
USCIS status adjustment decision is a final agency action
such that the APA might grant jurisdiction despite the
INA’s limitation of jurisdiction to removal actions. Still, a
wealth of unpublished and district court decisions have
held it does not because there is another avenue for ap-
peal. See 8 C.F.R. § 245.2-(a)(5)(ii).

* Cardoso v. Reno, 216 F.3d 512, 518 (5th Cir. 2000) (citing 8 U.S.C.
§ 1252(d) (1999)); see also Velasquez v. Nielsen, 754 F. App’x 256, 260-
61 (5th Cir. 2018).

5 Cardoso, 216 F.3d at 518; Petrenko-Gunter v. Upchurch, No. 05-
11249, 2006 WL 2852359, at *1 (5th Cir. Oct. 2, 2006); Maringo v.
Mukasey, 281 F. App’x 365, 367-68 (5™ Cir. 2008); see also 8 C.F.R.
§ 245.2(a)(5)(ii) (stating that “[n]Jo appeal lies from the denial of an ap-
plication by the director, but the applicant, if not an arriving alien,
retains the right to renew his or her application in [removal] proceed-
ings”).

6 See, e.g., Robledo v. Mayorkas, 2022 WL 2824647, at *3 (M.D. La.
July 19, 2022); Nama v. USCIS, 2022 WL 1189889, at *3-*5 (N.D. Tex.
Apr. 21, 2022); Garcia v. USCIS, 2022 WL 3349151, at *6 (N.D. Tex.
Aug. 12, 2022); Puente v. Renaud, 2021 WL 5326461, at *2-*6 (N.D.
Tex. Nov. 15, 2021); Cavena v. Renaud, 2021 WL 2716432, at *3 (N.D.
Tex. June 30, 2021); Hernandez v. Garland, 2021 WL 3810963, at *3
(S.D. Tex. May 19, 2021); Mendoza v. Wolf, 2020 WL 7123166, at *3-
*4 (S.D. Tex. Dec. 4, 2020); Avalos-Lopez v. Wolf;, 2020 WL 13556671,
at *4-*5 (W.D. Tex. May 14, 2020); Koesoemadinata v. McAleenan,
2019 WL 4418223, at *3-*4 (S.D. Tex. Sept. 16, 2019); Rico v. Medina,
2017 WL 7371193, *1-*2 (S.D. Tex. Feb. 1, 2017); Judhant v. Holder,
2011 WL 1252661, at *5 (N.D. Tex. Mar. 9, 2011); Hinojosa v. U.S.
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We now adopt that reasoning: This court does not have
subject matter jurisdiction to review a status-adjustment
decision by the USCIS under either the APA or the INA
because the alien retains the right to de novo review of
that decision in his final removal proceedings.” Thus, he
“has not yet exhausted [his] administrative remedies and
this Court may not exercise jurisdiction.” Cardoso, 216
F.3d at 518.

Finding no jurisdiction over plaintiffs’ claims, we go no
further. The order of dismissal is AFFIRMED.

HIGGINBOTHAM, Circuit Judge, concurring in the
judgment:

I concur in the judgment because I read this court’s
precedent in Cardoso v. Reno' to control the issue. The
Cardoso court determined that because an applicant for
adjustment of status can “renew her request upon the
commencement of removal proceedings,” this court may
not exercise jurisdiction to review the decision before

Dep’t of Just., 2010 WL 5419046, at *4 (S.D. Tex. Dec. 23, 2010);
Chavira v. Upchurch, 2006 WL 2471545, at *3 (E.D. Tex. Aug. 29,
2007); del Castillo v. Dep’t of Homeland Sec., 2005 WL 2121550, at *3
(S.D. Tex. Aug. 30, 2005); Akpojiyovwi v. Acosta, 2005 WL 1668133,
at *2-*3 (S.D. Tex. July 15, 2005).

" This decision does not apply to situations in which the alien does
not retain that right. For example, if the alien has been granted TPS,
a denied-status adjustment decision might result in immediate re-
movability, given that the alien must reopen his removal proceedings.
Such a situation is distinct from this ease, where plaintiffs retain the
right to a full removal proceeding and the chance for de novo review
of the status-adjustment decision. See, e.g., Melendez v. McAleenan,
928 F'.3d 425, 429 (5th Cir. 2019).

1216 F.3d 512, 518 (2000).
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those proceedings conclude.? But that part of Cardoso was
a misstep, as removal proceedings do not properly func-
tion as an administrative appeal given that most nonciti-
zens who enter this country on nonimmigrant visas follow
the law and do not prompt the government to charge them
with removability. What’s more, the majority opinion ce-
ments disagreement among our sister circuits regarding
this exhaustion requirement. Because the record does not
indicate that removal proceedings are pending in
Elldakli’s case, USCIS’s denial of his adjustment of status
is final action, and nothing in the APA should bar this
court’s review. This court should instead grapple with the
parties’ arguments on the scope of the INA’s jurisdiction
stripping provisions, which remains a contested question
of law.

I.

Elldakli entered the country on an F-1 student visa,
with his family joining on F-2 dependent visas. Elldakli
then applied for USCIS to adjust his status to an EB-2
immigrant visa based on specialized knowledge related to
the oil industry. The government all but admits that
USCIS committed error in this process by granting
Elldakli’s I-485 petition while his I-140 petition was still
pending. Elldakli appeals hoping to reverse the agency’s
mistake, but the panel determines that it lacks jurisdic-
tion because Elldakli can raise the issue in removal pro-
ceedings.? That is puzzling because neither Elldakli nor

21d. at 518.

3 It is not immediately clear that Elldakli’s complaint is even cog-
nizable in removal proceedings. In almost all cases, noncitizens
charged with removability challenge denial of status adjustment.
Here, Elldakli challenges erroneous approval of his status adjust-
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the government anticipate removal proceedings in this
case.

The majority’s reasoning is based on a misunderstand-
ing of this country’s immigration system. Only a small
proportion of the tens of millions of individuals who enter
this country every year on nonimmigrant visas are re-
moved.* Many nonimmigrants can apply for adjustment
of status, and it stands to reason that most of them depart
the country lawfully if the government denies their appli-
cations. To receive additional review under this court’s ra-
tionale, nonimmigrants like Elldakli would need to be-
come removable by, for example, overstaying their visas.’
The government must then decide to charge them as re-
movable,’ and the noncitizens would need to forego volun-
tary departure and face a potential ten-year bar on re-ad-
mission to the United States.” Furthermore, the

ment, where USCIS corrected the mistake by rescinding his adjust-
ment of status.

¢ Using pre-pandemic numbers, the United States admitted ap-
proximately 60 million nonimmigrants (excluding Visa Waiver Pro-
gram participants) in 2019. Department of Homeland Security, U.S.
Nonimmigrant Admissions: 2021 at 3, at https:/www.dhs.gov/sites/
default/files/2022-07/2022_0722 plcy nonimmigrant fy2021.pdf. In
that year, the government removed 360,000 noncitizens. Department
of Homeland Security, 2019 Yearbook of Immigration Statisties Ta-
ble 39, at  https://www.dhs.gov/immigrationstatistics/year-
book/2019/table39.

5See 8 U.S.C. § 1227(a)(1) (rendering noncitizens removable for vi-
olating status).

6 See id. § 1229a(a)(2) (charges in removability proceedings). Re-
moval proceedings are not inevitable, as the DACA program demon-
strates.

"See id. § 1229¢(a)(1) (noting that voluntary departure is only avail-
able before completion of removal proceedings), id. § 1182(a)(9) (al-
iens previously removed).
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government has complete control over the decision to in-
stitute removal proceedings, and Elldakli and others have
no mechanism to force the issue.® It makes little sense to
say that a noncitizen has failed to exhaust his remedies
when he declines to break the law in hopes of additional
review.

The APA demands that plaintiffs exhaust their reme-
dies before the agency prior to seeking review in federal
court.” But surely the above described process is not what
Congress meant when it required would-be plaintiffs to
seek the government’s final word on the matter. The Su-
preme Court has noted, “[t]he doctrine provides ‘that no
one is entitled to judicial relief for a supposed or threat-
ened injury until the prescribed administrative remedy
has been exhausted.”' Removal proceedings do not rep-
resent this “prescribed” administrative appeal process. It
is difficult to see how Congress could have intended any
administrative appeal to operate this way given that the
process requires noncitizens to break this country’s immi-
gration laws in the normal course of pursuing review.
Treating removal charges as an appeal also does little to
further the other stated goals of exhaustion, such as

8 See Alvidres-Reyes v. Reno, 180 F.3d 199, 201 (5th Cir. 1999) (dis-
cussing “the Attorney General’s long-established discretion to decide
whether and when to prosecute or adjudicate removal proceedings”).

9 See 5 U.S.C. § 704. The majority states that 8 U.S.C. § 1252(d) is
relevant to the exhaustion requirements here, but that provision ap-
plies only to “a final order of removal,” not a USCIS denial of adjust-
ment of status unrelated to removal proceedings. This court often in-
terprets the provision to bar consideration of issues not presented to

the BIA. See Vazquez v. Sesstons, 885 F.3d 862, 868 (5th Cir. 2018).

10 Woodford v. Ngo, 548 U.S. 81, 88-89 (2006) (quoting McKart v.
United States, 395 U.S. 185, 193 (1969)) (emphasis added).
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efficiency and agency error correction.”! And USCIS and
the Executive Office of Immigration Review sit in sepa-
rate departments of the federal government, meaning
that the relevant agency has already said all it intends to
say on the matter.'

USCIS’s decision is also final action under the APA
because it is not “inoperative” between the time of the de-
nial and initiation of removal proceedings.’ The nonciti-
zen incurs “legal consequences” immediately upon denial
of an immigrant visa, and failure to abide by the dictates
of a nonimmigrant visa contravenes federal law and car-
ries legal risks." USCIS could escape this result by ren-
dering its determination “inoperative” pending “appeal to
superior agency authority.”' USCIS naturally does not
make its decisions inoperative because removal proceed-
ings do not function as an administrative appeal.

For these reasons and others, at least four of our sister
circuits have determined that USCIS’s decision is prelim-
inary—meaning not final—only when removal proceed-
ings are pending, as in that case opportunity for review is
imminent.’* To my knowledge, only one other circuit

11 1d. at 89.

12 USCIS is part of the Department of Homeland Security, while
EOIR is within the Department of Justice.

B5U.S.C. § 704; Darby v. Cisneros, 509 U.S. 137, 152 (1993)

14 U.S. Army Corps of Engineers v. Hawkes Co., 578 U.S. 590, 597
(2016) (citation omitted). Legal permanent residents may also, for ex-
ample, have greater access to certain federal benefits programs. See 8
U.S.C. § 1612(a)2)(B).

155 U.S.C. § 704.

16 See Hosseiniv. Johmson, 826 F.3d 354, 362 (6th Cir. 2016) (“[Wle
hold that where no removal proceedings are pending, the agency’s
denial of an application for status adjustment . . . marks the



12a

agrees with this court in barring APA review without im-
minent removal proceedings."”

The parties in this case debate whether a jurisdiction
stripping provision, 8 U.S.C. § 1252(a)(2)(B)(i), divests
federal courts of the power to review adjustment of status
applications under 8 U.S.C. § 1255. The Supreme Court’s
recent opinion in Patel v. Garland construes the jurisdic-
tion stripping provision broadly," although our court’s
precedent does not read the provision to reach APA suits
challenging USCIS adjustment of status decisions.” It is
important to note that the majority’s position blocking re-
view of agency activity may not be coterminous with the
jurisdiction stripping provision. The provision does not di-
rectly discuss, for example, adjustment of status decisions
for refugees,® special agricultural workers,? and certain

consummation of the agency’s decision-making process.”); Cabac-
cang v. U.S. Citizenship & Immigr. Servs., 627 F.3d 1313, 1317
(9th Cir. 2010) (“Accordingly, we join our sister circuits in holding
that district courts lack jurisdiction to review denials of status adjust-
ment if removal proceedings are simultaneously pending.”); Pinho v.
Gonzales, 432 F.3d 193, 202 (3d Cir. 2005) (“We hold that an AAO de-
cision is final where there are no deportation proceedings pending in
which the decision might be reopened or challenged.”); Howell v.
IN.S., 72 F.3d 288, 293 (2d Cir. 1995) (“In the present case, we
think that the district court lacked jurisdiction to review the district
director’s denial of Howell’s application for adjustment of status once
deportation proceedings commenced....”); see also Randallv. Meese,
854 F.2d 472, 481 (D.C. Cir. 1988) (determining that claims are not
ripe until the conclusion of ongoing removal proceedings).

1" See McBrearty v. Perryman, 212 F.3d 985 (7th Cir. 2000).
18 See Patel v. Garland, 142 S. Ct. 1614, 1622, 1627 (2022).

Y Duarte v. Mayorkas, 27 F.4th 1044, 1057 (5th Cir. 2022).
2 See 8 U.S.C. § 1159.

2 See id. § 1160.
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others on visitor and diplomatic visas.?? Additional unex-
pected consequences will likely flow from the conclusion
that immigration decisions are intermediate even when
removal proceedings remain just a mere possibility.

The government all but admits error in its treatment
of Elldalkli’s petitions. This court’s precedent, which may
still bind, indicates that the INA’s jurisdiction stripping
provisions do not bar review of USCIS adjustment of sta-
tus decisions. Yet the majority opinion twists administra-
tive law’s exhaustion requirement to prevent the court
from granting relief, and in doing so it lays the ground-
work for future errors.

2 See id. § 1255b.
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APPENDIX B

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

No. 21-3320

FATHI ELLTAIF SAAD ELLDAKLI,
et al.,
PLAINTIFFS,

V.

MERRICK B. GARLAND, et al.,
DEFENDANTS

Filed: June 7, 2022

ORDER

BENNETT, United States District Judge.

Before the Court are Plaintiffs’ Motion for Temporary
Restraining Order (Doc. #2), Defendants’ Response (Doc.
#13), Plaintiffs’ Reply (Doc. #19), Defendants’ Motion to
Dismiss (Doc. #18), Plaintiffs’ Response (Doc. #20), and
Defendants’ Reply (Doc. #22). Having reviewed the par-
ties’ arguments and applicable law, the Court denies
Plaintiffs’ Motion for Temporary Restraining Order and
grants Defendants’ Motion to Dismiss.
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I. Background

Dr. Fathi Elldakli (“Dr. Elldakli”) and his family
members (collectively “Plaintiffs”) are citizens of Libya
who have legally resided in the United States since 2011.
Doec. #1 at 19 7-9; Doc. #2 at 3. Dr. Elldakli came in on an
F-1 student visa and his family entered on F-2 visas as his
dependents. Id. After completing his Ph.D., Dr. Elldakli
filed an Immigrant Petition for Alien Workers (“I-140 pe-
tition”) on his own behalf pursuant to 8 U.S.C.
§ 1153(b)(2)(B) and 8 C.F.R. § 204.5(k) seeking a National
Interest Waiver (“NIW”) as an advanced degree profes-
sional so that he would not have to show that his services
were sought by an employer to maintain legal residency.
Doec. #1 at 132; Doc. #2 at 3.

The United States Customs and Immigration Services
(“USCIS”) received the I-140 petition on December 14,
2017 and issued a request for more evidence (“RFE”) on
August 20, 2018, to which Dr. Elldakli timely responded.
Doc. #2 at 3. On August 21, USCIS received Plaintiffs’
Applications to Register Permanent Residence or Adjust
Status (“I-485 applications”) under 8 U.S.C. § 1255(a)
based on Dr. Elldakli’s then-pending I-140 petition. Doc.
#1 at 197, 45; Doc. #2 at 4. In March 2019, the USCIS
interviewed Plaintiffs on the basis of their 1-485 applica-
tions and approved conditional Legal Permanent Resi-
dent (“LPR”) status for each Plaintiff. Doc. #1, Ex. 4;
Doc. #2 at 4.

On September 4, 2019, USCIS denied Dr. Elldakli’s I-
140 petition. Doc. #1, Ex. 2. Plaintiff timely appealed to
the Administrative Appeal Office (AAO). Doc. #1 at 141.
On May 12, 2020, while the appeal was pending, USCIS
issued a Notice of Intent to Rescind (“NOIR”) Plaintiffs’
Legal Permanent Resident (“LLPR”) status as granted by
the 1-485 applications under 8 U.S.C. § 1256(a) because
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such status was erroneously granted before the 1-140 pe-
tition had been approved. Doc. #1 at 1 46; Doc. #2 at 5.
On August 12, 2021 the AAO dismissed Dr. Elldakli’s ap-
peal, finding that he had not met his burden of establish-
ing eligibility for the NIW he sought. Doc. #1 at 1141, 42;
Doc. #1, Ex. 3; Doc. #18 at 4. The NOIR is still pending.

Plaintiffs now bring this claim under the Administra-
tive Procedure Act (“APA”) seeking review of the
USCIS’s decision to deny Dr. Elldakli’s I-140 petition.
Doc. #1 at 150. Additionally, Plaintiffs seek a Temporary
Restraining Order preventing USCIS from rescinding
Plaintiffs’ LPR status. Doc. #2 at 2, 5. Defendants move
to dismiss Plaintiffs’ claim for lack of subject matter juris-
diction. Doc. #18.

I1. Legal standards
a. Temporary Restraining Order

“A court may grant a temporary restraining order or
preliminary injunction only if the movant shows: (1) a sub-
stantial likelihood of success on the merits, (2) a substan-
tial threat of irreparable injury if the injunction is not is-
sued, (3) that the threatened injury if the injunction is de-
nied outweighs any harm that will result if the injunction
is granted, and (4) that the grant of an injunction will not
disserve the public interest.” Palacios v. Dep’t of Home-
land Sec., CIV.A. H- 19-3051, 2019 WL 4332066, at *3
(S.D. Tex. Sept. 12, 2019) (internal citations omitted). In-
junctive relief, particularly at the preliminary stages of
litigation, is an extraordinary remedy that requires an un-
equivocal showing of the need for the relief to issue. Val-
ley v. Rapides Parish Sch. Bd., 118 F.3d 1047, 1050 (5th
Cir. 1997). Thus, injunctive relief should only be granted
where the movant has “clearly carried the burden of per-
suasion.” Bluefield Water Ass’n, Inc. v. City of Starkville,



17a

Miss., 577 F.3d 250, 252-53 (5th Cir. 2009); Anderson v.
Jackson, 556 F.3d 351, 360 (5th Cir. 2009).

b. Federal Rule of Civil Procedure 12(b)(1)

Pursuant to Federal Rule of Civil Procedure 12(b)(1),
a claim must be dismissed if the court lacks subject matter
jurisdiction to entertain it, and the party invoking federal
jurisdiction bears the burden of proving its existence.
Steel Co. v. Citizens for a Better Environment, 523 U.S.
83, 103-04 (1998). Because federal courts are courts of lim-
ited jurisdiction, it is incumbent that the courts dismiss an
action “whenever it appears that jurisdiction may be lack-
ing.” Stockman v. Federal Election Comm’n, 138 F.3d
144 (5th Cir. 1998). In ruling on a motion to dismiss for
lack of subject matter jurisdiction, courts may evaluate:
(1) the petition alone; (2) the petition supplemented by un-
disputed facts evidenced in the record; or (3) the petition
supplemented by undisputed facts plus the court’s resolu-
tion of disputed facts. Williams v. Wynne, 533 F.3d 360,
365 n.2 (5th Cir. 2008); Den Norske Stats Oljeselskap As
v. HeereMac Vof, 241 F.3d 420 (5th Cir. 2001). The plain-
tiff has the burden of proving by a preponderance of the
evidence that the court has jurisdiction. Hartford Ins.
Group v. Lou—Con Inc., 293 F.3d 908 (5th Cir. 2002); Pat-
terson v. Weinberger, 644 F.2d 521 (5th Cir. 1981).

III.  Analysis

Plaintiffs seek review of USCIS’s decision to deny the
[-140 petition under the APA. Doc. #1 at 1 50. Defendants
argue that Plaintiffs’ claim should be dismissed for lack of
subject matter jurisdiction. Doc. #18. The likelihood of
Plaintiffs’ success on the merits depends on whether this
Court has subject matter jurisdiction, so jurisdiction is
dispositive for both Plaintiffs’ Motion for Temporary Re-
straining Order and Defendants’ Motion to Dismiss.
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Exhaustion of administrative remedies is a general pre-
requisite to judicial review of any administrative action.
Hedley v. United States, 594 F.2d 1043, 1044 (5th Cir.
1979); Toledo-Hernandez v. Mukasey, 521 F.3d 332 (5th
Cir. 2008); Wang v. Ashcroft, 260 F.3d 448 (5th Cir. 2001).
If there is no “final agency action,” a federal court lacks
subject matter jurisdiction. American Airlines, Inc. v.
Herman, 176 F.3d 283, 287 (5th Cir. 1999). In the instant
case, Plaintiffs still have the opportunity to file for recon-
sideration or reopen the proceeding before the AAO. Doec.
#1, Ex. 3. Therefore, it cannot be said that a final agency
action regarding the 1-140 petition has occurred. As such,
the Court lacks jurisdiction over this matter.

Plaintiffs argue that the Court has jurisdiction to de-
termine whether USCIS violated the statutory require-
ments under 8 U.S.C. § 1255(a) when it granted Plaintiffs’
adjustment of status applications six months before it ul-
timately denied the basis for such applications, i.e., the I-
140 NIW petition. Doe. #20 at 4; Doc. #1 at 20-23. How-
ever, Plaintiffs’ reliance on § 1255(a) is misplaced because
8 U.S.C. § 1252(a)(2)(B)(ii) does not apply to 8 U.S.C.
§ 1255; U.S.C. § 1255 is instead governed by the preceding
subsection, § 1252(a)(2)(B)(i). Congress has stripped the
federal judiciary of jurisdiction to review certain USCIS
discretionary decisions. See 8 U.S.C. § 1252(a)(2)(B)(ii)
(“I[N]o court shall have jurisdiction to review any other de-
cision or action. .. of the Secretary of Homeland Security,
the authority for which is specified under this subchapter
to be in the discretion of . . . the Secretary of Homeland
Security.”); see also Zhao v. Gonzales, 404 F.3d 295, 303
(5th Cir. 2005) (explaining that 8 U.S.C. § 1252(a)(2)(B)(ii)
“strips us . . . of jurisdiction to review discretionary au-
thority specified in the statute”). Any judgment regarding
the granting of relief under Section 1255, which provides
the statutory authority for I-485 applications, is in the
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category of discretionary decisions that no court has ju-
risdiction to review. See 8 U.S.C. § 1252(a)(2)(B)(i). The
district court therefore lacks jurisdiction over determina-
tions made with respect to I-485 applications. Ayanbadejo
v. Chertoff, 517 F.3d 273, 277 (5th Cir. 2008). Even if the
Court could determine the validity of Plaintiffs’ I-485 ap-
plications, Plaintiffs are not eligible for their requested
status without an approved 1-140.

IV.Conclusion

Because the Court lacks subject matter jurisdiction,
Plaintiffs cannot show a strong likelihood of success on the
merits and the Court cannot preside over this case. For
the foregoing reasons, Plaintiffs’ Motion for Temporary
Restraining Order is DENIED, Defendants’ Motion to
Dismiss is GRANTED, and the case is DISMISSED with
prejudice.

It is so ORDERED.
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