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APPENDIX A — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH 

CIRCUIT, FILED JANUARY 19, 2024

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT

No. 22-10783

MARCUS TRAYLOR, 

Plaintiff—Appellant/Cross-Appellee, 

versus 

GIDEON YORKA, 

Defendant—Appellee/Cross-Appellant.

January 19, 2024, Filed

Before Richman, Chief Judge, and Haynes and Duncan, 
Circuit Judges.

Per Curiam:*

Following an altercation in a Dallas bar, Officer 
Gideon Yorka struck Marcus Traylor in the face and placed 
him under arrest. Traylor subsequently brought claims 
under 42 U.S.C. § 1983 for excessive force, unlawful arrest, 

* This opinion is not designated for publication. See 5th Cir. 
R. 47.5.
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and fabrication of evidence. The district court granted 
qualified immunity to Yorka on the excessive force and 
unlawful arrest claims but denied qualified immunity 
on the fabrication-of-evidence claim. For the reasons set 
forth below, we AFFIRM in part and REVERSE in part.

I.	 Background

On the evening of February 16, 2020, Marcus 
Traylor and three of his friends attended Clutch Bar 
and Restaurant (“Clutch”) in Dallas, Texas.1 That night, 
Dallas Police Department (“DPD”) Officer Gideon Yorka 
and another DPD officer were working private security 
at Clutch. The officers were off duty but wearing their 
full DPD uniforms.

At the bar, Traylor’s group ordered “bottle service,” 
which included one bottle of champagne and two bottles 
of hard alcohol. Traylor consumed “two or three glasses” 
of champagne over the course of an hour. At some point, 
Clutch security asked the group to leave because Traylor’s 
friend had fallen asleep. When Traylor lingered to pay 
his tab, a Clutch bouncer grabbed him from behind and 
brought him to the ground. Yorka was outside during this 
altercation. However, Clutch security informed him that 
there had been a fight inside and sought his assistance. 
Yorka and his colleague then entered the bar to break 

1.  Because this is an appeal from a summary judgment order, 
we discuss the following facts in the light most favorable to the 
nonmovant, Traylor. See Deville v. Marcantel, 567 F.3d 156, 163-64 
(5th Cir. 2009) (per curiam). However, we note factual discrepancies 
where relevant.
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up the commotion, where Yorka observed Traylor with a 
bloodied mouth being restrained on the floor by Clutch 
security. Yorka picked Traylor up by the arm and escorted 
him out of the bar. During this encounter, Yorka detected 
the smell of alcohol on Traylor’s breath.

The parties’ versions of the events outside of the bar 
vary significantly. According to Traylor, he cooperated as 
Yorka escorted him past a crowd outside of the bar and 
shoved him into the street. Yorka instructed Traylor to 
leave, but Traylor told Yorka that his wallet and belongings 
were still inside Clutch. Yorka, however, remained 
adamant that Traylor leave immediately. Traylor then 
walked towards the curb to find assistance from a security 
guard or another person to help get his wallet. As Traylor 
approached the curb, Yorka struck him in the face, causing 
him to fall to the ground.

According to Yorka, Traylor was uncooperative as 
he escorted him outside of the bar. Traylor repeatedly 
tried to turn around to go back inside, but Yorka was 
able to regain control and shove Traylor into the street. 
Once released, Traylor again tried to go back to the bar, 
saying “this sh** is not over; this motherf***er started 
it.” Yorka again pushed Traylor away towards the street. 
When Traylor continued to make his way back towards 
the bar, Yorka pushed him a second time. Traylor then 
used his forearm to shove Yorka in the chest and neck 
area, creating separation between the two. When Traylor 
again approached Yorka, Yorka punched him.
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A bystander recorded a portion of the relevant events. 
The video shows a crowded scene both inside and outside 
of the bar. The camera then pans to the left and shows 
Traylor in a white hoodie standing in the street. Yorka 
is standing a few feet away facing Traylor. Traylor leans 
forward and walks in Yorka’s direction. Yorka then punches 
Traylor in the face, and Traylor falls to the ground. The 
interaction lasts only a few seconds before the video cuts 
to the officers helping Yorka and an ambulance arriving.

The parties agree on the events after Yorka struck 
Traylor. An ambulance took Traylor to the hospital. 
Traylor was then arrested and charged with felony 
assault against a peace officer. The jail supervisor, 
however, rejected the charge and reduced it to a class C 
misdemeanor for offensive contact. Officers issued Traylor 
a citation and released him that night. The misdemeanor 
was later dismissed.

On February 25, 2021, Traylor filed this suit against 
Yorka pursuant to 42 U.S.C. § 1983. Traylor alleges that 
Yorka (1) used excessive force in violation of the Fourth 
Amendment, (2) unlawfully arrested him in violation of 
the Fourth Amendment, and (3) fabricated evidence of 
assault in violation of Traylor’s Fourteenth Amendment 
substantive due process right. Upon Yorka’s motion 
for summary judgment, the district court granted 
qualified immunity to Yorka on the excessive force and 
unlawful arrest claims. However, the district court denied 
qualified immunity on Traylor’s fabrication-of-evidence 
claim. Both parties timely appealed.
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II.	 Jurisdiction and Standard of Review

The district court properly exercised jurisdiction 
over Traylor’s federal law claims pursuant to 28 U.S.C. 
§ 1331. As to Traylor’s excessive force and unlawful arrest 
claims, we have jurisdiction over the district court’s partial 
final judgment entered pursuant to Federal Rule of Civil 
Procedure 54(b). 28 U.S.C. § 1291; see also Briargrove 
Shopping Ctr. Joint Venture v. Pilgrim Enters., 170 F.3d 
536, 538-39 (5th Cir. 1999). As to Traylor’s substantive due 
process claim, we have jurisdiction to immediately review 
the district court’s denial of qualified immunity. Jason v. 
Tanner, 938 F.3d 191, 194 (5th Cir. 2019).

We review a district court’s entry of summary 
judgment based on qualified immunity de novo. Griggs v. 
Brewer, 841 F.3d 308, 311 (5th Cir. 2016). In conducting 
this review, we must “view the facts in the light most 
favorable to the non-moving party and draw all reasonable 
inferences in its favor.” Deville v. Marcantel, 567 F.3d 156, 
163-64 (5th Cir. 2009) (per curiam). Summary judgment 
is proper where there are no genuine issues of material 
fact, and the movant is entitled to prevail as a matter of 
law. Alkhawaldeh v. Dow Chem. Co., 851 F.3d 422, 426 
(5th Cir. 2017) (citing Fed. R. Civ. P. 56(a)).

In qualified immunity cases on interlocutory appeal, 
we consider only “the scope of clearly established law 
and the objective reasonableness of the defendant’s acts.” 
Jason, 938 F.3d at 194 (internal quotation marks and 
citation omitted). We “can review the materiality of any 
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factual disputes, but not their genuineness.” Id. (quotation 
omitted).2

III.	Discussion

Traylor raises two issues on appeal: (1) whether Yorka 
was entitled to qualified immunity on the excessive force 
claim; and (2) whether Yorka was entitled to qualified 
immunity on the unlawful arrest claim. On cross appeal, 
Yorka raises an additional issue of whether he was entitled 
to qualified immunity on the fabrication-of-evidence claim. 
We address each issue in turn.

A.	 Excessive Force

Under 42 U.S.C. §  1983, private citizens may sue 
public officials for violations of their constitutional rights. 
However, “[q]ualified immunity shields from liability 
‘all but the plainly incompetent or those who knowingly 
violate the law.’” Romero v. City of Grapevine, 888 F.3d 
170, 176 (5th Cir. 2018) (quoting Malley v. Briggs, 475 
U.S. 335, 341, 106 S. Ct. 1092, 89 L. Ed. 2d 271 (1986)). 
To determine whether qualified immunity bars a § 1983 
claim, we ask (1) whether “the official’s conduct violated 
a constitutional right,” and (2) “whether the right was 
clearly established.” Cunningham v. Castloo, 983 F.3d 
185, 190-91 (5th Cir. 2020) (internal quotation marks 
and citation omitted). Here, Traylor’s claim fails at the 
first inquiry because Yorka’s use of force did not violate 
Traylor’s Fourth Amendment right.

2.  Because the district court entered final judgment on the 
excessive force and unlawful arrest claims, these limitations apply 
only to the fabrication-of-evidence claim.
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To prevail on a Fourth Amendment excessive force 
claim, a plaintiff must show that he “suffer[ed] an 
injury  that result[ed] directly and only from a clearly 
excessive and objectively unreasonable use of force.” 
Joseph ex. rel. Est. of Joseph v. Bartlett, 981 F.3d 319, 332 
(5th Cir. 2020). The district court did not address whether 
Traylor suffered an injury, but undisputed evidence shows 
that he suffered a broken wrist from falling after Yorka’s 
punch. Thus, the only remaining issue is whether Yorka’s 
use of force was “objectively unreasonable.” See Graham 
v. Connor, 490 U.S. 386, 397, 109 S. Ct. 1865, 104 L. Ed. 
2d 443 (1989). We look to several factors for this inquiry, 
including “(1) the severity of the crime at issue, (2) whether 
the suspect posed an immediate threat to the safety of 
officers or others, and (3) whether the suspect was actively 
resisting arrest or attempting to evade arrest by flight.” 
Joseph, 981 F.3d at 332 (citing Graham, 490 U.S. at 396). 
“The reasonableness of a particular use of force must be 
judged from the perspective of a reasonable officer on 
the scene, rather than with the 20/20 vision of hindsight.” 
Darden v. City of Fort Worth, 880 F.3d 722, 729 (5th Cir. 
2018) (quotation omitted).

Construing all factual disputes in Traylor’s favor, 
Yorka’s use of force was not objectively unreasonable. 
Even under Traylor’s version of events, Yorka could 
have reasonably believed Traylor posed a threat. Clutch 
security had just informed Yorka that Traylor had been 
in a fight, and Yorka observed Traylor bloodied on the 
floor with a strong scent of alcohol. See Escobar v. Montee, 
895 F.3d 387, 394-95 (5th Cir. 2018) (considering that an 
officer had been warned plaintiff was a threat). Most 
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importantly, the video shows Traylor moving quickly 
towards Yorka. Even accepting Traylor’s version as true, 
and therefore interpreting his actions as walking towards 
a third party to ask about retrieving his wallet, the video 
still supports Yorka’s perception of a threat, which is the 
key question in such a quick and messy situation. Indeed, 
Traylor leans forward then walks in Yorka’s direction. 
Given Traylor’s insistence on retrieving his wallet and the 
information Yorka received about the fight, Yorka could 
have reasonably interpreted Traylor’s steps as a “charge” 
towards him. Further, the video shows that only a couple 
of seconds spanned between Traylor’s steps towards Yorka 
and Yorka’s strike. The tense environment and need for 
a split-second decision indicate that Yorka’s use of force 
was not unreasonable. See Graham, 490 U.S. at 396-97 
(“The calculus of reasonableness must embody allowance 
for the fact that police officers are often forced to make 
split-second judgments—in circumstances that are tense, 
uncertain, and rapidly evolving—about the amount of 
force that is necessary in a particular situation.”).  In 
looking back, it is always easy to think of other things that 
could have been done differently. Yet, although Yorka’s 
escalation to a strike to the face “may not have been as 
restrained as we would like to expect from model police 
conduct . . . qualified immunity ‘protect[s] officers from the 
sometimes hazy border between excessive and acceptable 
force’” in the moment. Griggs, 841 F.3d at 315 (alterations 
in original) (quoting Saucier v. Katz, 533 U.S. 194, 206, 
121 S. Ct. 2151, 150 L. Ed. 2d 272 (2001)).

Traylor argues that the district court erred by 
determining Yorka acted reasonably based on Yorka’s 
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version of events. Traylor claims that, under his version, 
Yorka would have had no reason to doubt that he was 
merely attempting to retrieve his wallet. But Traylor 
disregards that reasonability “must be judged from the 
perspective of a reasonable officer on the scene.” Darden, 
880 F.3d at 729 (quotation omitted). Although Traylor did 
submit evidence that his intent was to speak to a third 
party, he has not produced evidence showing that this 
intent manifested in any outward action. See Cloud v. 
Stone, 993 F.3d 379, 386 (5th Cir. 2021) (“[W]e measure 
excessive force by the objective circumstances, not by the 
subjective intentions of the arrestee.”). Even interpreting 
the video in Traylor’s favor, it clearly shows him, at the 
very least, quickly approaching Yorka. Thus, the factual 
dispute of whether Traylor intended to charge at Yorka 
or speak to a third party is immaterial.

Because of the tense situation and Yorka’s need to 
make a split-second decision, Yorka’s use of force did not 
violate Traylor’s Fourth Amendment right. Accordingly, 
we affirm the district court’s dismissal of Traylor’s 
excessive force claim.

B.	 Unlawful Arrest

The Fourth Amendment bars unreasonable seizures 
of both property and people. California v. Hodari, 499 
U.S. 621, 624, 111 S. Ct. 1547, 113 L. Ed. 2d 690 (1991). A 
seizure is reasonable if it is based on probable cause. Club 
Retro, L.L.C. v. Hilton, 568 F.3d 181, 208 (5th Cir. 2009). 
Therefore, to defeat qualified immunity on an unlawful 
arrest claim, a plaintiff must prove (1) probable cause did 
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not exist, and (2) the defendant-official was “objectively 
unreasonable in believing there was probable cause for 
the arrest.” Bey v. Prator, 53 F.4th 854, 858 (5th Cir. 
2022) (per curiam) (internal quotation marks and citation 
omitted), cert. denied, 143 S. Ct. 1783, 215 L. Ed. 2d 670 
(2023).

Here, the district court found that Yorka had probable 
cause to arrest Traylor for interference with a police 
officer’s performance of public duties in violation of Texas 
Penal Code § 38.15. Traylor argues that the district court 
erred by treating §  38.15 as a strict liability provision 
because the statute instead requires a showing of criminal 
negligence. But Traylor provides no authority requiring 
a showing of criminal negligence for arrest on suspected 
violation of § 38.15. Indeed, our precedent has not imposed 
such a requirement. See, e.g., Haggerty v. Tex. S. Univ., 
391 F.3d 653, 656-57 (5th Cir. 2004) (holding that officer 
had probable cause for arrest under § 38.15 after plaintiff 
ignored warnings not to intervene and instead stepped 
forward towards the officer); Childers v. Iglesias, 848 
F.3d 412, 415 (5th Cir. 2017) (affirming probable cause for 
arrest under § 38.15 where the plaintiff failed to follow an 
officer’s order to move his truck).

Further, uncontested evidence shows that Traylor 
failed to comply with Yorka’s numerous orders to leave. 
This instruction was made in Yorka’s duty to maintain 
the peace at Clutch, as even an off-duty officer has a duty 
“to preserve the peace within the officer’s jurisdiction.” 
Bustos v. Martini Club Inc., 599 F.3d 458, 466 (5th Cir. 
2010) (quoting Tex. Code Crim. Proc. art. 2.13(a)). Thus, 
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Yorka had probable cause to arrest Traylor for interfering 
with the performance of his public duties. See Buehler v. 
Dear, 27 F.4th 969, 992 (5th Cir. 2022) (“[R]efusing to obey 
police officers’ repeated and unambiguous warnings to 
step back so as not to interfere with officers’ official duties 
. . . establishes probable cause to arrest for a violation of 
Texas Penal Code § 38.15(a)(1).”). Accordingly, we affirm 
the district court’s dismissal of Traylor’s unlawful arrest 
claim.

C.	 Fabrication of Evidence

In Cole v. Carson, we recognized a substantive due 
process right “not to have  police deliberately fabricate 
evidence and use it to frame and bring false charges 
against a person.” 802 F.3d 752, 771 (5th Cir. 2015).3 Here, 
Traylor claims that Yorka fabricated evidence of assault 
by making a false statement that Traylor pushed him. 
The district court denied qualified immunity because it 
concluded this case is similar to Cole and Traylor raised a 
fact issue as to whether Yorka’s statement was fabricated. 

3.   Cole has a complex procedural history. The Supreme Court 
vacated Cole and remanded for reconsideration in light of its holding 
in Mullenix v. Luna, 577 U.S. 7, 136 S. Ct. 305, 193 L. Ed. 2d 255 
(2015) (per curiam). Hunter v. Cole, 580 U.S. 994, 994, 137 S. Ct. 
497, 196 L. Ed. 2d 397 (2016) (mem.). On remand, we reinstated the 
Cole opinion regarding the due process fabrication-of-evidence claim 
because Mullenix did not concern that issue. See Cole v. Carson, 905 
F.3d 334, 347 (5th Cir. 2018) (“Cole II”). Cole II was subsequently 
vacated when we granted rehearing en banc. Cole v. Carson, 915 
F.3d 378 (5th Cir. 2019). However, the en banc court held that Cole’s 
fabrication-of-evidence claim remained viable. Cole v. Carson, 935 
F.3d 444, 451 (5th Cir. 2019), as revised (Aug. 21, 2019).
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However, as discussed above, Traylor must establish both 
a violation of his constitutional right and that this right 
was clearly established. See Cunningham, 983 F.3d at 190-
91. We may limit our analysis to the “clearly established” 
prong if it resolves the qualified immunity issue. See 
Pearson v. Callahan, 555 U.S. 223, 236-37, 129 S. Ct. 
808, 172 L. Ed. 2d 565 (2009). Because Cole did not clearly 
establish Traylor’s right as relevant here, we conclude that 
Yorka is entitled to qualified immunity.

A § 1983 plaintiff bears a heavy burden of establishing 
that an officer violated clearly established law. Morrow 
v. Meachum, 917 F.3d 870, 874 (5th Cir. 2019). “A right 
is clearly established only if relevant precedent ‘ha[s] 
placed the . . . constitutional question beyond debate.’” 
Id. (alterations in original) (quoting Ashcroft v. al-Kidd, 
563 U.S. 731, 741, 131 S. Ct. 2074, 179 L. Ed. 2d 1149 
(2011)); see also Mullenix v. Luna, 577 U.S. 7, 11, 136 S. 
Ct. 305, 193 L. Ed. 2d 255 (2015) (per curiam) (“A clearly 
established right is one that is sufficiently clear that 
every  reasonable official would have understood that 
what he is doing violates that right.” (internal quotation 
marks and citation omitted)). Traylor relies solely on 
Cole, in which we established a Fourteenth Amendment 
substantive due process claim for fabrication of evidence. 
But we may not define clearly established law with such 
a high level of generality. See al-Kidd, 563 U.S. at 742. 
Instead, “[the dispositive question is ‘whether the violative 
nature of particular conduct is clearly established.’” 
Mullenix, 577 U.S. at 12 (quoting al-Kidd, 563 U.S. at 
742). Thus, Cole can establish Traylor’s right only if the 
facts there “squarely govern[]” the specific facts at issue 
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here. See Kisela v. Hughes, 138 S. Ct. 1148, 1153, 200 L. 
Ed. 2d 449 (2018) (per curiam) (quotation omitted). We 
conclude that they do not.

In Cole, three officers pursued the plaintiff and 
subsequently opened fire. 802 F.3d at 755-56. After the 
shooting, the officers had time to confer before giving their 
statements, and they ultimately claimed that the plaintiff 
was given a prior warning and pointed his gun towards one 
of the officers. Id. at 756. Indeed, Cole involved allegations 
of a conspiracy and the calculated fabrication of evidence 
to justify a shooting.4 See id. This false evidence led to a 
felony charge for aggravated assault on a public servant, 
which in turn caused significant reputational injuries and 
legal expenses.5 Id. at 756, 766.

The facts of Cole are distinguishable from those 
presented here. This case involves a quick and chaotic 
incident in which the parties have different versions of 
events. Traylor has not shown that Yorka had the time 
or deliberation to fabricate evidence of assault. Further, 
Traylor did not face the extreme consequences as those 
of the plaintiff in Cole. Indeed, Traylor’s charge was 
reduced to a misdemeanor the same night of the incident. 
Given this significant divergence of facts, Cole did not 
clearly establish that “every reasonable official” in Yorka’s 
position would have understood that his conduct violated 

4.  Unlike this case, we addressed the fabrication-of-evidence 
claim in Cole at the motion-to-dismiss stage. 802 F.3d at 755.

5.  The charge was dismissed several months after the incident, 
and after the plaintiff incurred substantial legal fees to confront the 
charge. Cole, 802 F.3d at 755.
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Traylor’s Fourteenth Amendment right. See Mullenix, 
577 U.S. at 11 (quotation omitted). Yorka is thus entitled 
to qualified immunity on Traylor’s fabrication-of-evidence 
claim.

IV.	 Conclusion

For the reasons set forth above, we AFFIRM the 
district court’s order granting qualified immunity to 
Yorka on the excessive force and unlawful arrest claims. 
However, we REVERSE the district court’s order as to 
the fabrication-of-evidence claim and REMAND for entry 
of summary judgement in favor of Yorka.
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APPENDIX B — ORDER OF THE UNITED  
STATES COURT OF APPEALS  FOR  THE  

FIFTH CIRCUIT, FILED DECEMBER 5, 2023

UNITED STATES COURT OF APPEALS  
FIFTH CIRCUIT  

OFFICE OF THE CLERK

Lyle W. Cayce 
Clerk

December 5, 2023

Mr. Niles Stefan Illich 
Scott H. Palmer, P.C. 
15455 Dallas Parkway 
Suite 540 
Addison, TX 75001

Mr. John Cheves Ligon 
City Attorney’s Office 
for the City of Dallas 
1500 Marilla Street 
Dallas, TX 75201

No. 22-10783	 Traylor v. Yorka 
USDC No. 3:21-CV-406

Dear Counsel:

The court has requested supplemental briefing on the 
following issue, to be due for filing by Wednesday, 12/13/23:
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As the parties are aware, counsel for Marcus Traylor 
noted at oral argument that supplemental briefing 
regarding Cole v. Carson, 802 F.3d 752, 771 (5th Cir. 
2015), cert. granted, judgment vacated sub nom. Hunter 
v. Cole, 137 S. Ct. 497 (2016), and opinion reinstated in 
relevant part, 935 F.3d 444 (5th Cir. 2019) (en banc), may 
be helpful in addressing Traylor’s fabrication-of-evidence 
claim. The panel agrees that supplemental briefing may 
be of assistance.

Sincerely,

LYLE W. CAYCE, Clerk

By: /s/ Melissa V. Mattingly              
Melissa V. Mattingly, Deputy Clerk 
504-310-7719
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APPENDIX C — JUDGMENT OF THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH 

CIRCUIT, FILED JANUARY 19, 2024

UNITED STATES COURT OF APPEALS  
FOR THE FIFTH CIRCUIT

No. 22-10783 
Summary Calendar

MARCUS TRAYLOR,

Plainttiff-Appellant/Cross-Appellee,

versus

GIDEON YORKA,

Defendant-Appellee/Cross-Appellant.

Appeal from the United States District Court  
for the Northern District of Texas  

USDC No. 3:21-CV-406

Before Richman, Chief Judge, and Haynes, and Duncan, 
Circuit Judges.

JUDGMENT

This cause was considered on the record on appeal 
and the briefs on file.

IT IS ORDERED and ADJUDGED that the judgment 
of the District Court is AFFIRMED IN PART and 
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REVERSED IN PART, and the cause is REMANDED to 
the District Court for further proceedings in accordance 
with the opinion of this Court.

IT IS FURTHER ORDERED that appellant/cross-
appellee pay to appellee/cross-appellant the costs on 
appeal to be taxed by the Clerk of this Court.
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APPENDIX D — MEMORANDUM OPINION  
AND ORDER OF THE UNITED STATES DISTRICT 

COURT FOR THE NORTHERN DISTRICT  
OF TEXAS, DALLAS DIVISION,  

FILED AUGUST 11, 2022

UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF TEXAS  

DALLAS DIVISION

CIVIL ACTION NO. 3:21-CV-406-S

MARCUS TRAYLOR 

v. 

GIDEON YORKA

August 11, 2022

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Gideon Yorka’s Motion 
for Summary Judgment Based on Qualified Immunity 
(“Motion”) [ECF No. 36]. The Court has considered the 
Motion, Defendant Gideon Yorka’s Brief in Support of 
his Motion for Summary Judgment Based on Qualified 
Immunity (“Defendant’s Brief”) [ECF No. 37], Plaintiffs 
Response to Defendant’s Motion for Summary Judgment 
Based on Qualified Immunity [ECF No. 40], Plaintiffs 
Brief in Support of his Response to Defendant Gideon 
Yorka’s Motion for Summary Judgment Based on Qualified 
Immunity (“Plaintiffs Brief”) [ECF No. 41], Defendant 
Gideon Yorka’s Reply Brief in Support of his Motion for 
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Summary Judgment Based on Qualified Immunity [ECF 
No. 47], the summary judgment evidence presented, and 
the applicable law. For the following reasons, the Court 
GRANTS IN PART and DENIES IN PART the Motion.

I.	 BACKGROUND

The events that gave rise to this lawsuit occurred 
on February 16, 2020, at Clutch Bar and Restaurant 
(“Clutch Bar”). There, Plaintiff Marcus Traylor and three 
friends ordered “bottle service” and consumed alcohol. 
Pl.’s App. [ECF No. 42] at 40, 57, 763-64. Between them, 
they ordered one bottle of champagne and two full-sized 
bottles of hard alcohol, one containing brown liquor and 
the other clear. Id. at 48-49. Plaintiff admits to drinking 
at least “two or three” glasses of champagne over the 
course of an hour. Id. at 57. At some point, after the group 
was asked to leave, a physical altercation ensued between 
Plaintiff and a bouncer. Id. at 59-64.

Defendant Gideon Yorka, a City of Dallas police 
officer who was working an off-duty security job at Clutch 
Bar with two other police officers, was “informed by the 
bouncer/security at [Clutch Bar] that there was a big fight 
inside.” Id. at 329; see Def.’s App. [ECF No. 38] at 84-85, 
280. Defendant entered Clutch Bar and detected a strong 
smell of alcohol. Id. at 281. He also observed Plaintiff, who 
had a bloodied mouth, being restrained on the floor by a 
bouncer approximately five feet from the front door. Id. 
at 86-87, 281; Pl.’s App. 82-84. Defendant walked towards 
Plaintiff, picked him up, grabbed his arm, and escorted 
him out and onto the street, which had been taped off by 
police. Def.’s App. 88-91. Defendant also detected the smell 
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of alcohol on Plaintiff’s breath. Id. at 18, 281.

The parties dispute what happened next.1 According 
to Defendant, while outside, Plaintiff turned around, 
repeatedly tried to make his way back into Clutch Bar, and 
said “this sh* * is not over; this mother* * * * er started 
it.” Def.’s App. 89-90. Defendant told Plaintiff many times 
that he needed to leave. Id. at 90. But he did not. Defendant 
pushed Plaintiff twice to prevent him from going back 
inside. Plaintiff walked up to Defendant and hit him with 
his forearms in the neck or upper chest area, pushing 
Defendant back and creating space between the two. Id. 
at 91-94. Defendant claims that Plaintiff then walked 
towards him in an “aggressive manner,” and Defendant 
punched Plaintiff in the face to “defend [him]self.” Id. at 
94-95, 281.

Plaintiff presents a different version of events. 
According to him, he never hit Defendant or tried to go 
back into Clutch Bar. Pl.’s App. 75, 78-79. Rather, Plaintiff 
claims that after being escorted out, Defendant pushed 
him into the street. Id. at 88. Plaintiff then repeatedly 
told Defendant that he left his wallet inside Clutch Bar, 
to which Defendant responded by telling Plaintiff that 
he needed to leave. Id. at 75-76. Plaintiff asserts that he 
started walking towards the sidewalk to seek assistance 
from another officer in retrieving his wallet and was hit 
by Defendant. Id. at 75-76, 88-96.

1. Although three other police officers on the scene as well as 
Plaintiff’s three friends who were with Plaintiff that night were 
deposed, none witnessed the disputed events that occurred outside 
Clutch Bar. See Pl.’s App. 245, 304-05, 343, 689-90, 847.
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A cellphone video recorded by a bystander and 
submitted by both parties is the only footage capturing 
part of the events that took place outside Clutch Bar 
that night. See Def.’s App. 279; Pl.’s Ex. A. The first two 
seconds of the video show a large group of people, some 
of whom appear to be arguing with each other, gathered 
on the sidewalk in front of Clutch Bar. The video then 
pans to the left and shows Plaintiff2 and Defendant3 
standing on the street facing each other, with Plaintiff 
away from the sidewalk and Defendant closer to the 
sidewalk. Another officer is standing behind Defendant 
and talking with a bystander. Plaintiff is separated from 
Defendant by approximately five feet. Plaintiff then leans 
forward and charges towards Defendant. Defendant 
lunges forward and punches Plaintiff twice in the face, 
knocking Plaintiff to the ground. When Plaintiff falls to 
the ground, Defendant and the other officer both rush 
towards Plaintiff and stand around him.

Following the incident, Plaintiff was taken to the 
hospital by ambulance. Pl.’s App. 104. He was arrested and 
charged with felony assault against a peace officer based 
solely on Defendant’s narrative of the events that night. 
See Def.’s App. 2 (arrest sheet indicating “CHARGE: 
ASSAULT — PUB SERV (PEACE OFFICER/JUDGE)” 
and citing Texas Penal Code Section 22.01(b-2)); Pl.’s App. 
243-244, 256, 305-15. That charge was later reduced to a 

2.  At 5’11” tall and weighing 280 pounds, Plaintiff is taller and 
has a larger build than Defendant. Def.’s App. 18, 281.

3.  Defendant is wearing his police uniform that reads 
“DALLAS POLICE.”
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misdemeanor assault, and Plaintiff was issued a citation 
and released. See Def.’s App. 2.

Plaintiff filed this action pursuant to 42 U.S.C. 
§ 1983, alleging three claims against Defendant. First, 
Plaintiff claims that Defendant used excessive force in 
violation of his Fourth Amendment rights when Defendant 
punched him. See Compl. [ECF No. 1] ¶¶ 85-100. Second, 
Plaintiff asserts that Defendant violated his Fourteenth 
Amendment substantive due process rights by allegedly 
lying about being struck by Plaintiff. See id. ¶¶ 101-125. 
Finally, Plaintiff brings a claim for unlawful arrest in 
violation of the Fourth Amendment based on the alleged 
lie that Plaintiff hit Defendant. See id. ¶¶ 126-140. 
Defendant now moves for summary judgment on all counts 
based on qualified immunity.

II.	 LEGAL STANDARD

A.	 Summary Judgment

Federal Rule of Civil Procedure 56 provides that “[t]he 
court shall grant summary judgment if the movant shows 
that there is no genuine dispute as to any material fact 
and the movant is entitled to judgment as a matter of law.” 
Fed. R. Civ. P. 56(a); see also Brumfield v. Hollins, 551 
F.3d 322, 326 (5th Cir. 2008). “[T]he substantive law will 
identify which facts are material.” Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 
2d 202 (1986). A genuine issue of material fact exists “if 
the evidence is such that a reasonable jury could return 
a verdict for the nonmoving party.” Id. The moving party 



Appendix D

24a

bears the burden of showing that summary judgment is 
appropriate. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 
106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). The movant 
meets his burden by informing the Court of the basis of 
his motion and by identifying the portions of the record 
which reveal there are no genuine material fact issues. 
Id.; Fed. R. Civ. P. 56.

When reviewing the evidence on a motion for 
summary judgment, the Court must decide all reasonable 
doubts and inferences in the light most favorable to the 
non-movant. See Matsushita Elec. Indus. Co. v. Zenith 
Radio, 475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 
538 (1986); Walker v. Sears, Roebuck & Co., 853 F.2d 355, 
358 (5th Cir. 1988). The Court cannot make a credibility 
determination in light of conflicting evidence or competing 
inferences. Anderson, 477 U.S. at 255. As long as there 
appears to be some support for the disputed allegations 
such that “reasonable minds could differ as to the import 
of the evidence,” the motion for summary judgment must 
be denied. Id. at 250.

B.	 Qualified Immunity

Under 42 U.S.C. §  1983, private citizens may sue 
public officials for violations of their federal statutory 
or constitutional rights. See Monroe v. Pape, 365 U.S. 
167, 171, 81 S. Ct. 473, 5 L. Ed. 2d 492 (1961). Section 
1983, however, shields public officials from civil liability 
under the doctrine of qualified immunity “so long as their 
conduct ‘does not violate clearly established statutory or 
constitutional rights of which a reasonable person would 
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have known.’” Mullenix v. Luna, 577 U.S. 7, 11, 136 S. Ct. 
305, 193 L. Ed. 2d 255 (2015) (quoting Pearson v. Callahan, 
555 U.S. 223, 231, 129 S. Ct. 808, 172 L. Ed. 2d 565 (2009)). 
This “gives government officials breathing room to make 
reasonable but mistaken judgments, and protects all but 
the plainly incompetent or those who knowingly violate 
the law.” Stanton v. Sims, 571 U.S. 3, 5, 134 S. Ct. 3, 187 
L. Ed. 2d 341 (2013) (internal quotation marks omitted).

The qualified immunity defense has two prongs: 
(1) whether an official’s conduct violated a statutory or 
constitutional right of the plaintiff; and (2) whether the 
right was “clearly established” at the time of the violation. 
Saucier v. Katz, 533 U.S. 194, 200-01, 121 S. Ct. 2151, 150 
L. Ed. 2d 272 (2001), overruled in part by Pearson, 555 
U.S. 223. “A court may rest its analysis on either prong.” 
Dyer v. Houston, 964 F.3d 374, 380 (5th Cir. 2020) (citing 
Morgan v. Swanson, 659 F.3d 359, 385 (5th Cir. 2011) (en 
banc)); see Pearson, 555 U.S. at 236.

An officer’s invocation of qualified immunity “alters 
the usual summary judgment burden of proof.” Brown v. 
Callahan, 623 F.3d 249, 253 (5th Cir. 2010); see Hathaway 
v. Bazany, 507 F.3d 312, 319 (5th Cir. 2007). Once the 
movant asserts the affirmative defense of qualified 
immunity, the burden shifts to the plaintiff to “rebut 
the defense by establishing that the official’s allegedly 
wrongful conduct violated clearly established law and 
that genuine issues of material fact exist regarding the 
reasonableness of the official’s conduct.” Gates v. Tex. 
Dep’t of Protective & Regul. Servs., 537 F.3d 404, 419 (5th 
Cir. 2008).
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III.	ANALYSIS

A.	 Excessive Force Claim

i.	 Constitutional Violation

The Fourth Amendment confers the right to be free 
from unreasonable searches and seizures, U.S. Const. 
amend. IV, and a seizure is unreasonable if it involves 
excessive force, Graham v. Connor, 490 U.S. 386, 394-95, 
109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989). To state a Fourth 
Amendment excessive force claim under 42 U.S.C. § 1983, a 
plaintiff must demonstrate “(1) an injury (2) which resulted 
directly and only from a use of force that was clearly 
excessive, and (3) the excessiveness of which was clearly 
unreasonable.” Cooper v. Brown, 844 F.3d 517, 522 (5th 
Cir. 2016). Because “inquiries regarding whether a use of 
force was ‘clearly excessive’ or ‘clearly unreasonable ... are 
often intertwined,’ courts may consider those questions 
together. Hanks v. Rogers, 853 F.3d 738, 744 (5th Cir. 
2017) (quoting Poole v. City of Shreveport, 691 F.3d 624, 
628 (5th Cir. 2012)). Additionally, an injury is “generally 
legally cognizable when it results from a degree of force 
that is constitutionally impermissible—that is, objectively 
unreasonable under the circumstances.” Bush v. Strain, 
513 F.3d 492, 501 (5th Cir. 2008). The issue, therefore, is 
whether the use of force was reasonable.

The Court must determine the reasonableness of the 
use of force “from the perspective of a reasonable officer 
on the scene, rather than with 20/20 vision of hindsight.” 
Graham, 490 U.S. at 396. “The calculus of reasonableness 
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must embody allowance for the fact that police officers 
are often forced to make split-second judgments—in 
circumstances that are tense, uncertain, and rapidly 
evolving—about the amount of force that is necessary in a 
particular situation.” Id. at 396-97. This inquiry “requires 
careful attention to the facts and circumstances of each 
particular case, including the severity of the crime at 
issue, whether the suspect poses an immediate threat 
to the safety of the officers or others, and whether he is 
actively resisting arrest or attempting to evade arrest 
by flight.” Id. at 396; see also Joseph on behalf of Estate 
of Joseph v. Bartlett, 981 F.3d 319, 342 (5th Cir. 2020) 
(holding that the use of force must be proportionate “to 
the situation”); Deville v. Marcantel, 567 F.3d 156, 167 
(5th Cir. 2009) (“Excessive force claims are necessarily 
fact-intensive.”). The Court must determine whether the 
totality of the circumstances justified the particular use 
of force. See Ramirez v. Knoulton, 542 F.3d 124, 128 (5th 
Cir. 2008). The ultimate inquiry is whether the force used 
was reasonable “under the facts as a reasonable officer 
would perceive them.” Griggs v. Brewer, 841 F.3d 308, 313 
(5th Cir. 2016) (emphasis in original).

In analyzing Defendant’s use of force, the Court 
considers “only the facts that were knowable” to 
Defendant at the time. See White v. Pauly, 580 U.S. 73, 137 
S. Ct. 548, 550, 196 L. Ed. 2d 463 (2017) (per curiam); see 
Callahan, 623 F.3d at 253 (“An official’s actions must be 
judged in light of the circumstances that confronted him, 
without the benefit of hindsight.”). Accepting Plaintiff’s 
version of the events as true, it was objectively reasonable 
for Defendant to believe that Plaintiff had just been in 
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a fight with a bouncer and was dangerous. See Salazar 
v. Molina, 37 F.4th 278, 283 (5th Cir. 2022) (considering 
whether the officer had been warned that the plaintiff 
was dangerous in determining the threat posed by the 
plaintiff); Escobar v. Montee, 895 F.3d 387, 394-95 (5th 
Cir. 2018) (same). Once outside Clutch Bar, and prior to 
using force, Defendant repeatedly told Plaintiff to leave, 
which also bears upon the reasonableness of Defendant’s 
subsequent use of force. See Poole, 691 F.3d at 629 
(considering the “measured and ascending” actions of 
the officer prior to using force). Despite these orders, 
Plaintiff—who was much larger than Defendant and 
smelled of alcohol—leaned forward and charged towards 
Defendant who had his back to a contentious group of 
people. See Poole v. City of Shreveport, 13 F.4th 420, 425 
(5th Cir. 2021) (“Common sense, and the law, tells us that 
a suspect is less of a threat when he is turning or moving 
away from the officer.”) (citing Roque v. Harvel, 993 F.3d 
325, 339 (5th Cir. 2021); Hanks, 853 F.3d at 746). Moreover, 
at the time that Defendant struck Plaintiff, Plaintiff was 
not restrained, surrounded, or subdued such that he no 
longer could pose an immediate threat of harm. See, e.g., 
Lombardo v. City of St. Louis, 141 S. Ct. 2239, 2241, 210 
L. Ed. 2d 609 (2021) (per curiam) (noting that whether 
a subject “was handcuffed and leg shackled” reflects 
on “the security problem at issue[] and the threat—to 
both [the arrestee] and others—reasonably perceived by 
the officers”). The Court finds that Defendant’s decision 
to strike Plaintiff at that moment was reasonable in 
proportion to the threat posed by Plaintiff as well as the 
tense and uncertain situation. See, e.g., Graham, 490 U.S. 
at 396 (“Not every push or shove, even if it may later seem 



Appendix D

29a

unnecessary in the peace of a judge’s chambers, violates 
the Fourth Amendment.”) (internal citation and quotation 
marks omitted).

ii.	 Clearly Established Right

Alternatively, Defendant is entitled to summary 
judgment based on qualified immunity because Plaintiff 
has not met his “heavy” and “demanding” burden of 
showing that Defendant’s use of force violated a clearly 
established right. Morrow v. Meachum, 917 F.3d 870, 874 
(5th Cir. 2019); Mendez v. Poitevent, 823 F.3d 326, 331 
(5th Cir. 2016).

To constitute a violation of a clearly established right, 
case law must place the constitutional question “beyond 
debate.” Morrow, 917 F.3d at 874 (quoting Ashcroft v.  
al-Kidd, 563 U.S. 731, 741, 131 S. Ct. 2074, 179 L. Ed. 
2d 1149 (2011)). “Pre-existing law must dictate, that is, 
truly compel (not just suggest or allow or raise a question 
about), the conclusion for every like-situated, reasonable 
government agent that what the defendant is doing 
violates federal law in the circumstances.” Pierce v. Smith, 
117 F.3d 866, 882 (5th Cir. 1997) (emphasis omitted). 
“[T]he Supreme Court has repeatedly instructed that 
clearly established law is not to be defined at a high level 
of generality. This is particularly true in recent years.” 
Tucker v. City of Shreveport, 998 F.3d 165, 173 (5th Cir. 
2021) (emphasis in original) (citing City of Escondido v. 
Emmons, 139 S. Ct. 500, 202 L. Ed. 2d 455 (2019); Kisela 
v. Hughes, 138 S. Ct. 1148, 200 L. Ed. 2d 449 (2018); 
Mullenix, 577 U.S. 7).
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Plaintiff points to several cases for the general 
proposition that the degree of force an officer can 
reasonably use is reduced when the officer does not 
negotiate with a suspect prior to using force and when a 
suspect is not actively resisting. However, those cases are 
not sufficiently analogous to the facts at issue, and “[i]t is 
the plaintiff’s burden to find a case in his favor that does 
not define the law at a ‘high level of generality.”’ Vann v. 
City of Southaven, 884 F.3d 307, 310 (5th Cir. 2018).

In Bush, the officer “forcefully slammed [the plaintiff]’s 
face into a vehicle when [the plaintiff] was handcuffed 
and subdued.” 513 F.3d at 501. Here, Plaintiff was not 
handcuffed or subdued. See, e.g., Carroll v. Ellington, 
800 F.3d 154, 177 (5th Cir. 2015) (“[O]nce a suspect has 
been handcuffed and subdued, and is no longer resisting 
arrest, an officer’s subsequent use of force is excessive.”).

In Darden v. City of Fort Worth, the plaintiff was 
thrown to the ground, tased twice, choked, punched and 
kicked in the face, pushed into a face-down position, and 
had his face pressed into the ground and his hands pulled 
behind his back to be handcuffed. See 880 F.3d 722, 725 
(5th Cir. 2018). And in Newman v. Guedry, the plaintiff 
was struck by a baton “thirteen times in about nine 
seconds” and was tased multiple times. 703 F.3d 757, 760 
(5th Cir. 2012). These cases involved much greater uses 
of force than the present case.

Finally, in Deville, officers pulled the plaintiff over for 
a minor traffic offense and the plaintiff passively resisted 
by refusing to exit her vehicle because she did not want 
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to leave her grandchild alone. The officers “engaged in 
very little, if any, negotiation” with the plaintiff, broke 
the plaintiff’s driver’s window, and extracted the plaintiff 
from the vehicle. 567 F.3d at 168-69. In the present case, 
Plaintiff did not passively resist. Rather, he physically and 
deliberately approached Defendant. Moreover, Defendant 
did engage in negotiation with Plaintiff, as he initially 
pushed Plaintiff away from Clutch Bar and onto the street, 
and repeatedly told Plaintiff that he needed to leave. Due 
to the active nature of Plaintiff’s resistance as well as the 
threat he posed, the use of force used by Defendant was 
not clearly excessive or unreasonable. See Poole, 691 F.3d 
at 629.

In light of the requirement that clearly established 
law be particularized to the facts at issue and Plaintiff’s 
failure to identify such law, the Court finds that Defendant 
is entitled to qualified immunity. As the Fifth Circuit 
recently stated, “[t]he specificity requirement assumes 
special significance in excessive force cases, where officers 
must make split-second decisions to use force.” Harmon 
v. City of Arlington, Tex., 16 F.4th 1159, 1166 (5th Cir. 
2021). Defendant’s Motion is therefore GRANTED as to 
Plaintiff’s excessive force claim.

B.	 Unlawful Arrest Claim

The Fourth Amendment protects the “right of the 
people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures.” U.S. 
Const. amend. IV. Arrests are seizures of persons and, 
therefore, must be reasonable under the circumstances 
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to comply with the Fourth Amendment. See Dist. of 
Columbia v. Wesby, 138 S. Ct. 577, 585, 199 L. Ed. 2d 
453 (2018). A warrantless arrest is reasonable if the 
officer has “probable cause” to believe that a criminal 
offense has been ... committed.” Devenpeck v. Alford, 543 
U.S. 146, 152, 125 S. Ct. 588, 160 L. Ed. 2d 537 (2004). 
“Probable cause exists when the totality of the facts 
and circumstances within a police officer’s knowledge 
at the moment of arrest are sufficient for a reasonable 
person to conclude that the suspect had committed or was 
committing an offense.” Mesa v. Prejean, 543 F.3d 264, 269 
(5th Cir. 2008). “The ‘constitutional tort[]’ of false arrest 
... require[s] a showing of no probable cause.” Brown v. 
Lyford, 243 F.3d 185, 189 (5th Cir. 2001).

Plaintiff asserts that Defendant did not have probable 
cause to arrest him for assault because he never struck 
Defendant. But contrary to the implication raised by 
Plaintiff’s argument, Defendant “may justify the arrest by 
showing probable cause for any crime.” Voss v. Goode, 954 
F.3d 234, 238 (5th Cir. 2020); see also Sam v. Richard, 887 
F.3d 710, 715-16 (5th Cir. 2018) (holding that justifying an 
arrest by pointing to probable cause for the misdemeanor 
of crossing an interstate highway was permissible even if 
it was “only an after-the-fact justification for the arrest”). 
Defendant claims that based solely on the undisputed 
evidence, he had sufficient probable cause to make an 
arrest for multiple crimes, including interference with a 
police officer’s performance of public duties. The Court 
agrees.

The Fifth Circuit has held that it is the duty of every 
peace officer, including off-duty officers, “to preserve the 
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peace within the officer’s jurisdiction.” Bustos v. Martini 
Club Inc., 599 F.3d 458, 466 (5th Cir. 2010). Texas Penal 
Code section 38.15 provides that “[a] person commits an 
offense if the person with criminal negligence interrupts, 
disrupts, impedes, or otherwise interferes with ... a 
peace officer while the peace officer is performing a 
duty or exercising authority imposed or granted by law.” 
Tex. Penal Code § 38.15(a)(1). That section also creates 
an express defense to prosecution for “interruption, 
disruption, impediment, or interference [that] consisted 
of speech only.” Id. § 38.15(d). Plaintiff argues that this 
exception applies because “his allegedly disruptive conduct 
was essentially limited to simply informing Defendant ... 
that his wallet was still inside Clutch Bar and asking for 
assistance with attaining his belongings.” Pl.’s Br. 48. But 
Plaintiffs conduct was not limited to speech.

It is undisputed that once on the street, Plaintiff 
was repeatedly told by Defendant to leave the scene. 
Pl.’s App. 75-76; Def.’s App. 90. And the video shows that 
Plaintiff walked towards Clutch Bar despite Defendant’s 
instructions. Texas courts have found that failure to 
comply with an officer’s instructions violates Texas 
Penal Code section 38.15 and is not protected speech. See 
Duncantell v. State, 230 S.W.3d 835, 842 (Tex. App.—
Hous. [14th Dist.] 2007, pet. ref d) (finding that defendant 
violated Section 38.15 by disregarding officers’ orders to 
stand away from crime scene); Key v. State, 88 S.W.3d 
672, 676 (Tex. App.—Tyler 2002, pet. ref’d) (concluding 
that defendant “engaged in conduct other than speech in 
refusing to obey the directives of’ a police officer to remain 
on the sidewalk). Similarly, the Fifth Circuit has held 



Appendix D

34a

that failure to comply with a police officer’s instruction 
to stand back is not protected speech and gives the 
officer probable cause to arrest under Section 38.15. See 
Haggerty v. Tex. S. Univ., 391 F.3d 653, 657 (5th Cir. 2004) 
(“[W]hile Haggerty’s relevant actions included speech, a 
reasonable officer could have believed that they were not 
limited to speech: Haggerty stepped forward toward 
[an officer] after having previously been warned to not 
interfere and was within relative proximity (10 to 15 feet 
away).”) (emphasis in original); see Voss, 954 F.3d at 239 
(“‘[F]ail[ing] to comply with an officer’s instruction, made 
within the scope of the officer’s official duty and pertaining 
to physical conduct rather than speech’ can also constitute 
interference.”) (quoting Childers v. Iglesias, 848 F.3d 412, 
415 (5th Cir. 2017)); see also Buehler v. Dear, 27 F.4th 969, 
992 (5th Cir. 2022) (“We have held, based on caselaw from 
Texas courts interpreting the relevant provision, that ... 
refusing to obey police officers’ repeated and unambiguous 
warnings to step back so as not to interfere with officers’ 
official duties ... establishes probable cause to arrest for 
a violation of Texas Penal Code § 38.15(a)(1).”).

Based on the precedent and the totality of the 
undisputed facts and circumstances, a reasonable 
officer could have believed that Plaintiff interfered with 
Defendant’s performance of his public duties. Accordingly, 
the Court finds that probable cause to arrest Plaintiff 
existed and Defendant did not violate Plaintiffs Fourth 
Amendment right against unlawful seizure. The Court 
therefore GRANTS the Motion as to the unlawful arrest 
claim.
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C.	 Due Process Claim

The Fifth Circuit recently recognized a substantive 
due process right “not to have police deliberately fabricate 
evidence and use it to frame and bring false charges 
against a person.” Cole y. Carson, 802 F.3d 752, 771 (5th 
Cir. 2015) (“Cole I”).4 A plaintiff may pursue a due process 
fabrication of evidence claim under the Fourteenth 
Amendment only when a Fourth Amendment claim, such 
as false arrest or illegal detention, is “unavailing.” Id. at 
764, 766, 773.

In Cole I, the plaintiff alleged that a police officer 
intentionally fabricated evidence “in order to conceal and 
justify excessive force” by telling investigators that the 
plaintiff aimed his gun at the officer prior to being shot. 
802 F.3d at 763, 772. Based on the officer’s statement, the 
plaintiff was charged with the felony offense of aggravated 
assault on a public servant. Id. at 763. While that charge 
was ultimately dismissed, the Fifth Circuit nonetheless 
found that the “official framing of a person in these 
circumstances undermines the right to a fair trial” and 
that the “Fourteenth Amendment forbids what allegedly 

4.  Cole I was vacated by the Supreme Court and remanded to 
the Fifth Circuit. See Hunter v. Cole, 580 U.S. 994, 137 S.Ct. 497, 
196 L. Ed. 2d 397 (2016). On remand, the Fifth Circuit reinstated 
the portion of Cole I relating to its due process fabricated evidence 
theory. See Cole v. Carson, 905 F.3d 334, 337 (5th Cir. 2018) (Cole 
II). Cole II was vacated when the Fifth Circuit granted rehearing 
en banc. See Cole v. Carson, 935 F.3d 444 (5th Cir. 2019). The court 
there held that, as in Cole I, the fabrication-of-evidence claims were 
still viable. See id. at 451.
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happened to [the plaintiff].” Id. at 764, 772-73. The court 
further held that a Fourth Amendment challenge was 
unavailing because probable cause existed to arrest 
plaintiff for the separate crime of unlawfully carrying a 
weapon. Id. at 765.

Defendant contends that Plaintiff cannot maintain 
a substantive due process claim because the facts here 
significantly differ from those in Cole I. Defendant first 
argues that unlike the plaintiff in Cole I, Plaintiff here 
was never officially charged with a felony. Despite this 
contention, however, the arrest sheet here explicitly 
states “CHARGE: ASSAULT — PUB SERV (PEACE 
OFFICER/JUDGE),” and cites Texas Penal Code section 
22.01(b-2). Def.’s App. 2; see also Tex. Penal Code 
§ 22.01(b-2) (“[A]n [assault] is a felony of the second degree 
if the offense is committed against a person the actor 
knows is a peace officer or judge while the officer or judge 
is lawfully discharging an official duty or in retaliation or 
on account of an exercise of official power or performance 
of an official duty as a peace officer or judge.”).

Defendant also attempts to distinguish this case by 
pointing out that the plaintiff in Cole I was placed on 
house arrest, whereas Plaintiff here “never experienced 
restrictions on his personal freedoms to go about his daily 
life.” Def.’s Br. 25. The Fifth Circuit in Cole I, however, 
did not take the plaintiff’s house arrest into account. See 
802 F.3d at 766 (“[S]etting aside his time seized under 
house arrest, [the plaintiff] was framed and charged with 
a felony [and subjected to] reputational injuries flowing 
from such a serious charge.”). The court found that “[b]
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eing framed and falsely charged brings inevitable damage 
to the person’s reputation, especially where, as here, the 
crime is a felony involving the threat of violence.” Id. at 
772.

Finally, Defendant argues that Plaintiff cannot bring a 
substantive due process claim because there was probable 
cause to arrest Plaintiff for a crime other than felony 
assault on a peace officer. The same was true in Cole I, 
however, where the plaintiff was lawfully arrested for 
one crime but also charged with a separate felony based 
on alleged false statements made by an officer. Id. at 
763-64. A Fourteenth Amendment due process claim was 
available there because plaintiff was lawfully arrested for 
a separate crime. Id. at 766. The same is true here.

As in Cole I, Plaintiff ’s Fourteenth Amendment 
substantive due process claim stems from the disputed 
fact that Defendant allegedly fabricated evidence by 
stating to officers that Plaintiff struck Defendant. It is 
undisputed that the subsequent felony assault charge 
brought against Plaintiff was based solely on Defendant’s 
statements to officers. Thus, Defendant’s allegedly 
wrongful conduct, if true, violates clearly established 
law under Cole I. The Court finds that genuine issues 
of material fact exist regarding the reasonableness of 
Defendant’s conduct. Accordingly, Defendant’s Motion is 
DENIED as to Plaintiff’s due process claim.

IV.	 CONCLUSION

Viewing the facts and deciding all reasonable doubts 
and inferences in the light most favorable to Plaintiff, 
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Defendant Gideon Yorka’s Motion for Summary Judgment 
Based on Qualified Immunity [ECF No. 36] is GRANTED 
IN PART and DENIED IN PART. The Motion is 
GRANTED as to Plaintiff’s excessive force and unlawful 
arrest claims but DENIED as to Plaintiff’s due process 
claim.

SO ORDERED.

SIGNED August 11, 2022.

/s/ Karen Gren Scholer                               
KAREN GREN SCHOLER 
UNITED STATES DISTRICT JUDGE
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APPENDIX E — PARTIAL FINAL JUDGMENT 
OF THE UNITED STATES DISTRICT COURT FOR 

THE NORTHERN DISTRICT OF TEXAS,  
DALLAS DIVISION, FILED AUGUST 12, 2022

UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF TEXAS  

DALLAS DIVISION

CIVIL ACTION NO. 3:21-CV-406-S

MARCUS TRAYLOR 

v. 

GIDEON YORKA

August 12, 2022

PARTIAL FINAL JUDGMENT

Having determined that there is no just reason 
for delay, it is hereby ORDERED, ADJUDGED, and 
DECREED that with respect to the claims for which 
summary judgment was granted in the Court’s August 11, 
2022, Memorandum Opinion and Order [ECF No. 50], the 
Court directs entry of this partial final judgment pursuant 
to Federal Rule of Civil Procedure 54(b).

SO ORDERED.

SIGNED August 12, 2022.

/s/ Karen Gren Scholer                               
KAREN GREN SCHOLER 
UNITED STATES DISTRICT JUDGE
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APPENDIX F — ORDER OF THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH 

CIRCUIT, FILED FEBRUARY 14, 2024

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT

No. 22-10783

MARCUS TRAYLOR, 

Plaintiff—Appellant/Cross-Appellee, 

versus 

GIDEON YORKA, 

Defendant—Appellee/Cross-Appellant.

February 14, 2024, Filed

ORDER:

IT IS ORDERED that Appellant/Cross-Appellee’s 
motion for leave to file petition for rehearing en banc out 
of time is DENIED.

/s/ Catharina Haynes            
Catharina Haynes 
United States Circuit Judge
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