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IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF WISCONSIN 

UNITED STATES,  

ex rel. TODD HEATH, 

Plaintiff, 

v. 

WISCONSIN BELL, 

INC., 

Defendant. 

CIVIL ACTION  

No. 2:08-CV-00876 

(Lead Case  

No. 2:08-CV-00724-LA) 

Judge Lynn Adelman 

UNITED STATES’ STATEMENT OF  
INTEREST IN RESPONSE TO  

WISCONSIN BELL, INC.’S MOTION TO  
DISMISS RELATOR’S COMPLAINT 

I.  INTRODUCTION 

The United States files this statement of interest 
in response to Wisconsin Bell’s Motion to Dismiss 
(Dkt. No. 97).  Specifically, Wisconsin Bell argues that 
the money in the Universal Service Fund (USF), a fed-
eral telephone subsidy support mechanism, was not 
“provided by” the United States Government and, 
therefore, the instant False Claims Act (FCA) lawsuit 
alleging fraud on the schools and libraries of Wiscon-
sin and the Federal Communications Commission 
(FCC), must be dismissed.  Defendant invites this 
Court to follow the recent decision of the Fifth Circuit 
Court of Appeals in United States ex rel. Shupe v. 
Cisco Sys., Inc., 759 F.3d 379 (5th Cir. 2014), which 
held that E-rate funds were not “provided by” the 
United States.  That decision, however, was wrongly 
decided and this Court should decline to follow the 
Fifth Circuit’s misplaced reasoning.  The USF holds 
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federal funds that are provided by a federal agency, 
the FCC, and accordingly, the Court should apply the 
FCA to those funds. 

The FCC, indisputably a federal government 
agency, was created as part of the Communications 
Act of 1934, 47 U.S.C. §§ 151 et seq., to regulate inter-
state and foreign commerce in communication and to 
“make available, so far as possible, to all the people of 
the United States a rapid, efficient, nationwide, and 
worldwide wire and radio communication service with 
adequate facilities at reasonable charges. . . .”1  In 
turn, the FCC established the current USF to hold 
funds that are used today to subsidize four universal 
service2 subsidy programs, including a program to 
provide discounted internet and telephone services to 
schools and libraries, known as the E-Rate Program.3  
USF monies exist and are available for use only be-
cause the United States Government requires them to 

 
 1 In 1996, Congress amended the Communications Act of 1934, 

to include, among other provisions, a more specific universal ser-

vice provision.  47 U.S.C. § 254. 

 2 Universal Service is a policy goal of making sure all Ameri-

cans have access to a baseline level of telecommunications at rea-

sonable rates.  Currently, the FCC is in the process of reforming 

the High Cost Program by changing the name to the Connect 

America Fund and changing the focus from providing rural tele-

phone service to providing universal access to broadband.  See 

FCC 11-161 Order, Adopted October 27, 2011. 

 3 The four universal service subsidy programs are the E-Rate 

Program; the High-Cost Program, which subsidizes affordable 

phone service for rural, hard-to-serve areas; the Lifeline Pro-

gram, which subsidizes telephone service for extremely poor in-

dividuals; and the Rural Health Program, which subsidizes in-

ternet and telephone service for the provision of rural health 

care. 
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be available, and then requires that they be paid out 
for a specified governmental purpose. 

To fund the USF, the FCC mandates, pursuant to 
statute, that telecommunications companies (Contrib-
utors) pay a portion of their revenues into the fund.  
47 U.S.C. § 254(d) (“[e]very telecommunications car-
rier that provides interstate telecommunications ser-
vices shall contribute to the . . . mechanisms estab-
lished by the Commission to preserve and advance 
universal service”).  These funds, totaling more than 
$2 billion annually for just the E-Rate Program, are 
then used to reimburse cabling companies, network-
ing companies, and telecommunications companies 
(Service Providers) for eligible services provided to 
schools and libraries at discounted prices.  Although 
day-to-day management of the USF is handled by an 
entity designated by the FCC, the Universal Services 
Administrative Company (USAC), USAC administers 
the USF solely at the direction of the FCC.  Appeals of 
USAC funding decisions and interpretations of E-rate 
regulations are left to the FCC.  Violations of E-rate 
rules and false statements on E-rate forms can be 
punished under Title 18 U.S.C. § 1001.  The funds are 
not owned by USAC.  They are federal funds, provided 
by the United States and dedicated to a federal mis-
sion, and should be treated as such by the Court, with 
all statutory protections intact. 

II.  PROCEDURAL HISTORY 

Relator Todd Heath (Relator) filed a qui tam com-
plaint under 31 U.S.C. § 3730(b) (Dkt. Nos. 1, 64).  Af-
ter investigating the Relator’s allegations, the United 
States filed a notice that it would not intervene at that 
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time (Dkt. No. 2).4  The Relator’s Complaint alleges 
that Wisconsin Bell submitted false claims in connec-
tion with the FCC’s E-rate Program in violation of the 
False Claims Act, 31 U.S.C. §§ 3729-3733.  Specifi-
cally, the Relator alleges that the defendant failed to 
provide the lowest corresponding price (LCP) to 
schools in Wisconsin for phone service, as required, 
which caused the E-rate Program to pay too much for 
Wisconsin Bell’s services on behalf of those schools.  
Under the LCP Rule imposed by the FCC, 47 C.F.R. 
54.511, E-rate providers are required to sell their ser-
vices to schools at rates that are no higher than the 
rates the provider gives to similarly situated custom-
ers for similar services.  The Relator alleged that Wis-
consin Bell gave lower telephone rates to other agen-
cies of the State of Wisconsin than it did to Wisconsin 
schools, even though the schools were eligible for the 
lower rates Wisconsin Bell provided to the State.  See 
United States ex rel. Heath v. Wisconsin Bell, Inc., 
760 F.3d 688-89, 2014 WL 3704023, *1-2 (7th Cir. July 
28, 2014) (summarizing Relator’s allegations). 

Defendant Wisconsin Bell filed a motion to dis-
miss in October 2011 based upon public disclosure 
grounds (Dkt. Nos. 49, 50, 68, 69).  That motion was 
granted by this Court and Relator appealed (Dkt. Nos. 
84, 86).  The Seventh Circuit Court of Appeals found 
that the Relator’s case was not based upon a public 
disclosure and reversed.  See Heath, 2014 WL 
3704023, at *4.  Subsequently, Wisconsin Bell filed 
this motion to dismiss on the federal funds issue (Dkt. 
Nos. 96, 97).  In this motion, Wisconsin Bell argues 

 
 4 Although the United States has not intervened in this action, 

it remains the real party in interest.  See, e.g., United States ex 

rel. McCready v. Columbia, HCA/Healthcare Corp., 251 F. Supp. 

2d 114, 119-120 (D.C. 2003). 
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that the claims it submitted to the FCC’s E-rate Pro-
gram are not “claims” within the meaning of the False 
Claims Act because the E-rate funds are “private” 
funds.  This argument is incorrect:  E-rate funds are 
part of a dedicated federal fund controlled by the 
United States Government, and spent only at the di-
rection of the United States Government.  Accord-
ingly, Wisconsin Bell’s Motion to Dismiss should be 
denied. 

III.  BACKGROUND 

A. The Universal Service Fund 

Congress required the FCC to create the USF, a 
dedicated “Federal universal service support mecha-
nism[ ],” as part of efforts to de-monopolize local tele-
phone markets in the 1990s.  47 U.S.C. 
§ 254(a)(1)(emphasis added).  The FCC sought both to 
promote competition and also to continue to ensure 
that all Americans had access to telephone service.  
See Ex. 1, at 7-8 (FCC Chairman Hundt’s Letter, at-
tached to the Declaration of Jennifer Chorpening, 
filed concurrently with this Statement of Interest.)  To 
ensure that, in the free market, telephone companies 
would continue to provide services to more expensive-
to-serve rural areas, the FCC determined that it had 
to create “a system of explicit payments that targets 
the subsidy to the intended beneficiaries.”  Id.  Fur-
thermore, the FCC required, pursuant to statute, that 
the money to fund the subsidies be raised from all tel-
ecommunications carriers.  Id.  The mechanism set-
tled on by Congress and the FCC was the USF: to re-
quire telecommunications companies to make “an eq-
uitable and nondiscriminatory contribution to the 
preservation and advancement of universal service” 
that would be “specific, predictable and sufficient.”  47 
U.S.C. § 254(b)(4), (5) and (d).  Indeed, last year, more 
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than $2 billion from the USF was made available to 
the E-rate Program, and more than $8 billion was 
made available to all four USF subsidy programs.  See 
Ex. 2, at 19 (2014 FCC Universal Service Monitoring 
Report).  Of those amounts, more than $18 million 
went to schools and libraries in Wisconsin, and more 
than $185 million was used to support all four USF 
subsidy programs in Wisconsin.  Id. at 18. 

Each quarter, the FCC sets the percentage to be 
applied to telephone companies’ interstate end-user 
revenues to determine the amount they must pay into 
the USF, or be subject to statutory penalties and po-
tential lawsuits by the FCC.  See 47 C.F.R. 
§§ 54.709(a) and 54.713 (“The Commission may also 
pursue enforcement action against delinquent con-
tributors and late filers, and assess costs for collection 
activities in addition to those imposed by the Admin-
istrator.”).  The FCC determines this percentage every 
quarter by a formula that includes both projected 
costs of the USF programs and the interstate tele-
phone companies’ projected end-user revenues.  See 
47 C.F.R. § 54.709(a).  Fraud on the USF means that 
the FCC has less money to subsidize schools that have 
requested funds, or that the FCC must require more 
money from telephone companies in future quarters.  
In turn, those telephone companies may pass on, and 
most do, the contributions requirement by billing 
their telephone customers a USF fee.  47 C.F.R. 
§§ 54.712.  USAC is paid from the USF itself to collect 
all contributions and to process on behalf of the FCC 
the thousands of requests annually for subsidies by 
schools and libraries under the E-rate Program.  See 
47 C.F.R. §§ 54.701, 54.702(b) and (c). 

The FCC provides all governing regulations, au-
dits USAC’s records, and makes final decisions as to 
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applications for subsidies if USAC denies the support.  
See 47 C.F.R. §§ 54.702(b) and (c); 54.719 (“Any per-
son aggrieved by an action taken by a division of the 
Administrator . . . may seek review from the Federal 
Communications Commission . . .”).5  See, e.g., Ex. 3 
(In re Requests for Waiver by the Puerto Rico Depart-
ment of Education San Juan, PR (granting waiver of 
USAC denial for failure to have a signed contract in 
place prior to filing an application for E-rate support)); 
Ex. 4 (Streamlined Resolution of Requests Related to 
Actions by the Universal Serv. Admin. Co. (granting 
and denying various petitions for reconsideration or 
applications for review from USAC funding deci-
sions)). 

  

 
 5 USAC’s history is also instructive because USAC did not ex-

ist until the FCC required its creation for a specific federal pur-

pose, namely, to administer the USF.  Prior to enactment of the 

Telecommunications Act of 1996 (the “1996 Act”), the FCC insti-

tuted by regulation a universal service system to subsidize tele-

phone service in high cost areas and for low income subscribers.  

Under this structure, the FCC used the National Exchange Car-

rier Association (“NECA”) to collect and disburse funds.  See Fed-

eral-State Joint Board on Universal Service, Report and Order, 

12 FCC Rcd 8776, 8784 (1997) (May 1997 Order); GAO, Telecom-

munications: Greater Involvement Needed by FCC in the Man-

agement and Oversight of the E-rate Program, GAO-05-151 

(Washington, D.C., Feb. 9, 2005) at 54.  The 1996 Act extended 

the reach of universal service support to schools and libraries and 

mandated carrier contribution and disbursement of funds in fur-

therance of the goal of universal service.  May 1997 Order, 12 

FCC Rcd at 8780.  Thereafter, the FCC implemented the 1996 

Act’s provisions on universal service in which it appointed NECA 

as the temporary universal service administrator.  12 FCC Rcd 

8776, 9216-9217 (1997).  The FCC later directed NECA to create 

and incorporate a separate entity, USAC, to administer the USF. 

12 FCC Rcd 18400, 18418 (1997). 
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B. The False Claims Act 

The FCA, 31 U.S.C. §§ 3729-3733, is “the Govern-
ment’s primary litigative tool for combating fraud.”  S. 
Rep. No. 345, 99th Cong., 2d Sess. 21 (1986), reprinted 
in 1986 U.S.C.C.A.N. 5266.  The FCA protects federal 
funds from certain acts, including from any person 
who “knowingly presents, or causes to be presented, a 
false or fraudulent claim for payment or approval,” 31 
U.S.C. § 3729(a)(1), or from a person who “knowingly 
makes, uses, or causes to be made or used, a false rec-
ord or statement to conceal, avoid, or decrease an ob-
ligation to pay or transmit money or property to the 
Government.”  31 U.S.C. § 3729(a)(7).  The FCA de-
fines a claim as “any request or demand . . . for money 
or property which is made to a contractor, grantee, or 
other recipient if the United States Government pro-
vides any portion of the money or property which is 
requested or demanded, or if the Government will re-
imburse such contractor, grantee, or other recipient 
for any portion of the money or property which is re-
quested or demanded.”  31 U.S.C. § 3729(c) (2008).6 

The reach of the FCA is not limited to funds flow-
ing from the U.S. Treasury.  While many cases under 
the FCA involve funds that came from the U.S. Treas-
ury, nothing in the FCA requires that funds come 
from the U.S. Treasury to be actionable.  Respectfully, 
the Fifth Circuit’s contrary decision in United States 
ex rel. Shupe v. Cisco Systems, Inc., 759 F.3d 379 (5th 
Cir. 2014), is mistaken and should not be followed. 

 
 6 Although the False Claims Act’s definition of a “claim” was 

amended in 2009, that new definition is not retroactive and thus 

does not currently apply to the instant case.  Accordingly, unless 

otherwise indicated, references to the FCA’s definition of a 

“claim” will refer to the pre-2009 version of that definition. 
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IV.  ARGUMENT 

A. E-rate Funds are “Provided By” the 
United States. 

The FCA imposes liability on anyone who “know-
ingly presents, or causes to be presented, a false or 
fraudulent claim for payment or approval.”  31 U.S.C. 
§ 3730(a)(1).  A “claim” under the FCA includes any 
request or demand for money or property “made to a 
contractor, grantee, or other recipient if the United 
States Government “provides” any portion of the 
money or property which is requested or demanded.”  
31 U.S.C. § 3729(c)(2008). 

The plain meaning of the term “provide” is “to 
make available.”  The American Heritage Dictionary 
1411 (4th Ed. 2000); see also United States ex rel. 
Sanders v. American-Amicable Life Ins. Co. of Tex., 
545 F.3d 256 (3d Cir. 2008) (defining the term “pro-
vide” in the FCA as having its plain meaning of “fur-
nish” or “make available”).  In Sanders, the Third Cir-
cuit considered whether the United States “provided” 
money paid out of military service members’ salaries 
to a fraudulent savings plan.  Id. at 260.  The Sanders 
Court reasoned that the United States did not “pro-
vide” those funds, as “it was the defrauded military 
personnel who furnished or made money available to 
the defendants—and not the federal government—be-
cause it was those personnel who decided to partici-
pate in the fraudulent savings programs.”  Id.  Accord-
ing to the Third Circuit, then, the term “provide” in 
the FCA should be given its plain meaning of “furnish” 
or “make available,” and the applicable test is the fed-
eral nature of the entity that made the decision to pay 
or reimburse the claim.  While the soldiers had discre-
tion whether or not to make their funds available to 
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the program, USAC has no such discretion with re-
spect to USF funds.  USF funds are provided as re-
quired by the FCC regulations, with the FCC as the 
final arbiter.  Thus, the United States unquestionably 
“provides” the money requested by E-rate applicants 
like the Milwaukee Public Schools, which received 
more than $3.5 million last year, and more than $90 
million dollars since the E-rate Program began in 
1998.  If USAC had denied that funding, the Wiscon-
sin schools would have had recourse to request that 
the FCC decide whether the money should be dis-
bursed.  And, if the FCC did not mandate contribu-
tions into the USF, there would be no funds available 
in the first place. 

Notably, prior to the Fifth Circuit’s recent decision 
in Cisco Systems, courts almost uniformly treated E-
rate Program funds as federal funds, including the 
U.S. Supreme Court.  In United States v. Am. Library 
Ass’n., 539 U.S. 194 (2003), the Supreme Court held 
that the Children’s Internet Protection Act (CIPA), 
which requires public libraries to use internet filters 
as a condition of receipt of E-rate Program funds, is a 
valid exercise of Congress’ spending power.  Id. at 212-
14.  As the Court explained, CIPA does not penalize 
public libraries that do not use internet filters, it 
“simply reflects Congress’ decision not to subsidize 
their doing so” with E-rate Program funds.  Id. at 212.  
The Seventh Circuit has similarly treated E-rate 
funds as federal funds.  See United States v. Bokhari, 
430 F.3d 861, 862 (7th Cir. 2005) (reviewing and re-
versing a sentencing determination but noting that 
“Defendants were indicted for defrauding the federal 
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government’s E-rate Program, which provides fund-
ing for economically disadvantaged schools to obtain 
or upgrade computer systems for students”).7 

 
 7 See also FCC v. AT&T Inc., 131 S. Ct. 1177, 1180 (2011) 

(“AT&T voluntarily reported to the FCC that it might have over-

charged the Government for services it provided as part of the 

[E-rate Program]”); United States v. Hornsby, 666 F.3d 296, 301 

(4th Cir. 2012) (“The E-rate program is a federally subsidized 

program that provides discounts to schools on their telecommu-

nications, internet access, and computer networking”); United 

States v. Bohuchot, 625 F.3d 892, 894 (5th Cir. 2010) (“The sec-

ond contract involved E-rate, a federal program that provides 

money and technology to school districts that subsidize student 

lunches”); United States v. Green, 592 F.3d 1057, 1060 (9th Cir. 

2010) (“That Green’s E-rate scheme involved millions of dollars 

in federal funds was sufficient to bring it squarely within the 

heartland of the federal fraud statutes”); United States v. 

Weaver, 175 F. App’x 506, 507 (3d Cir. 2006) (“A majority of the 

funds for the computers came from a federally funded program 

operated through the Federal Communications Commission, 

commonly referred to as “E-rate” ”); Valesky v. Aquinas Acad., 

CIV.A. 09-800, 2011 WL 4102584 (W.D. Pa. Sept. 14, 2011) (find-

ing that participation in the E-rate Program constitutes “the re-

ceipt of Federal financial assistance”); United States v. Curtis, 

2011 WL 8197682, at *11 (W.D. La. Aug. 9, 2011) (“the Form 471 

was filed on January 17, 2002 by the school with the E-rate Pro-

gram to apply for federal funding . . . the federal funding com-

mitment for the Westside Alternative School contract was dated 

October 8, 2002”); Tyrrell v. Seaford Union Free Sch. Dist., 792 

F. Supp. 2d 601, 619 (E.D.N.Y. 2011) (defendant was a recipient 

of “federal E-rate funds”); United States v. Hansen, 2010 WL 

431436, at *1 (W.D. Mich. Jan. 27, 2010) (“The contract at issue 

involved federal funding through the E-rate Program, which pro-

vides subsidies to schools and libraries for Internet access and 

other telecommunications services”); Bradburn v. N. Cent. Reg’l 

Library Dist., 2008 WL 4460018, at*3 (E.D. Wash. Sept. 30, 

2008) (“NCRL receives federal assistance through the E-rate pro-

gram, which provides for discounted Internet access and other 
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B. The Courts and Congress do not Limit 
FCA Protections to Funds Held in the 
U.S. Treasury 

The conclusion that E-rate funds are provided by 
the United States is not affected by the fact that such 
funds do not reside in the Treasury.  First and fore-
most, nothing in the FCA’s text limits the applicabil-
ity of the Act to federal funds that reside in the Treas-
ury.  To the contrary, the FCA broadly defines a claim 
to include a request for any money that is “provided 
by the United States” without any further limitation. 

The Supreme Court has long stated that the False 
Claims Act “does not make the extent of [government 
funds’] safeguard dependent on the bookkeeping de-
vices used for their distribution.”  United States ex rel. 
Marcus v. Hess, 317 U.S. 537, 544 (1943); see also 
United States v. Neifert-White Co., 390 U.S. 228, 232 
(1968) (noting that the FCA was originally passed be-
cause of the “fraudulent use of Government funds” 
during the Civil War); Rainwater v. United States, 
356 U.S. 590, 592 (1958) (“It seems quite clear that 
the objective of Congress was broadly to protect the 
funds and property of the Government from fraudu-
lent claims, regardless of the particular form, or func-
tion, of the government instrumentality upon which 
such claims were made.”).  Simply stated, the United 
States spends money in a multitude of ways, including 

 
telecommunications services”); Epic Communications, Inc. v. 

Progressive Communications, Inc., 2008 WL 1930419, at *4 

(N.D. Ohio Apr. 30, 2008) (the defendant informed school dis-

tricts “of federal grants, referred to as E-rate grants, available to 

them for the acquisition of technology equipment by school dis-

tricts”); but cf. United States ex rel. Lyttle v. AT&T Corp., No. 

2:10-1376 (W.D. Pa. Nov. 15, 2012)(discussing telecommunica-

tions relay services funding mechanism, a funding mechanism 

similar in some respects to that utilized by E-rate program). 
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expenditures that do not originate from the U.S. 
Treasury.  The manner in which those expenditures 
are structured is simply not determinative of the ap-
plicability of the FCA to federal funds that the United 
States chooses to spend through other parties. 

Courts have not hesitated to say that the United 
States has “provided” funds, and therefore, to apply 
the FCA to a multitude of other scenarios where the 
funds did not come from the U.S. Treasury.  For ex-
ample, false claims for United States Postal Service 
funds are actionable under the FCA even though the 
Postal Service is a “self-funding” agency whose funds 
do not pass through the Treasury.  See, e.g., United 
States v. Hicks, 2008 WL 1990436, at *2-3 (S.D. Ill. 
May 5, 2008) (citing Baker v. Runyon, 114 F.3d 668, 
670 (7th Cir. 1997)).  In Hicks, the court focused on 
the question whether Postal Service funds were “Gov-
ernment Funds” because they do not pass through the 
U.S. Treasury.  The court concluded that the Postal 
Service is “self-funding only in the sense that Con-
gress has appropriated to it all of the Postal Service’s 
own revenues.  It nevertheless is ‘operated as a basic 
and fundamental service provided to the people by the 
Government of the United States.”  Id., quoting Baker, 
114 F.3d at 672. 

Similarly, the Department of Housing and Urban 
Development’s Federal Housing Administration 
(FHA) is completely self-sufficient and its funds are 
raised from, and paid to, premium-paying homeown-
ers without any assistance from the U.S. Treasury.  
Nevertheless, the FCA has consistently been found to 
apply to the fraudulent inducement of FHA insurance 
payments.  See, e.g., United States v. Eghbal, 548 F.3d 
1281 (9th Cir. 2008); United States v. Hibbs, 568 F.2d 
347 (3d Cir. 1977); United States v. Ridglea State 
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Bank, 357 F.2d 495 (5th Cir. 1966).  The same analy-
sis applies to the USF.8 

Any doubt that Congress never intended such the 
parsimonious reading in Cisco Systems is dispelled by 
a change that Congress added to the definition of a 
claim in 2009, a clarification which is entitled to great 
weight in construing the prior version of the FCA’s 
definition of a “claim.”  See Loving v. United States, 
517 U.S. 748, 770 (1996) (“Subsequent legislation clar-
ifying the intent of an earlier statute is entitled to 
great weight in statutory construction.”).  In the new 
definition, Congress expressly stated that a claim may 
exist “whether or not the United States has title to the 
money or property” that is provided.  31 U.S.C. 
3729(b)(2)(A) (2010) (emphasis added).  This language 
was intended to clarify that a claim may exist even if 
the United States only administered, and did not own, 

 
 8 United States Grain Corp. v. Phillips, 261 U.S. 106 (1923), is 

also instructive as to when the U.S. Supreme Court has consid-

ered non-appropriated funds to be federal funds.  In that case, a 

Navy officer was asked to transport back from Bulgaria gold that 

came from the sale of grain by the American Relief Administra-

tion.  The gold belonged to the U.S. Grain Corporation, a corpo-

ration wholly owned by the United States Government that was 

created by Executive Order to buy, store, and sell wheat.  Navy 

regulations permitted the commander of the ship to keep a small 

percentage of the gold transported in this manner, if the gold did 

not belong to the United States Government.  The court found 

that the gold was, in actuality, the property of the United States:  

“It is true that the legal title was in the Corporation, that the 

property of the Corporation might have been taken to pay a judg-

ment against it, and that in other ways the difference of person-

ality would be recognized.  But for purposes like the present im-

ponderables have weight.  When as here the question is whether 

the property was clothed with such a public interest that the 

transportation of it no more could be charged for by a public of-

ficer than the carrying of a gun, we must look not at the legal 

title only but at the facts beneath forms.”  Id. at 286. 
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the funds that were provided.  See S. Rep. 111-10 at 
12 (“False claims made against Government-adminis-
tered funds harm the ultimate goals and U.S. inter-
ests and reflect negatively on the United States.  The 
FCA should extend to these administered funds to en-
sure that the bad acts of contractors do not harm the 
foreign policy goals or other objectives of the Govern-
ment.  Accordingly, this bill includes a clarification to 
the definition of the term ‘claim’ . . .”).  It would be bi-
zarre indeed to conclude that Congress intended the 
FCA to apply only to federal funds maintained in the 
Treasury, when it did not require the funds at issue to 
be owned by the United States at all. 

In addition to the new language concerning the ti-
tle of the funds, Congress also modified the definition 
of “obligation” in the FCA.  As previously mentioned, 
the FCA imposes liability not only on affirmative false 
claims for payment, but also from a person who 
“knowingly makes, uses, or causes to be made or used, 
a false record or statement to conceal, avoid, or de-
crease an obligation to pay or transmit money or prop-
erty to the Government.”  31 U.S.C. § 3729(a)(7).  Con-
gress defined “obligation” to mean “an established 
duty, whether or not fixed, arising from an express or 
implied contractual, grantor-grantee, or licensor-li-
censee relationship, from a fee-based or similar rela-
tionship, from statute or regulation, or from the reten-
tion of any overpayment.”  31 U.S.C. 3729(b)(3) (2010).  
Funds collected by USAC from telecommunications 
companies as mandated by the FCC, pursuant to its 
statutory authority, 47 U.S.C. § 254(d), squarely fall 
into the definition of an “obligation” under the FCA.  
It would be an incongruous result to allow an FCA 
case against a telecommunications company that fails 
to submit the proper payments to the USF, but not 
against the telecommunications company that seeks 
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payment for services provided in a fraudulent manner 
to schools and libraries under the E-rate Program. 

Wisconsin Bell cites Rainwater, 356 U.S. 590 
(1958) and several other cases for the proposition that 
the most important consideration in determining 
whether a request for money is a “claim” under the 
FCA is whether the money comes from the Treasury.  
None of those cases, however, state that the funds 
must come from the Federal Treasury.  These cases 
stand only for the proposition that if an entity’s funds 
do come from the Federal Treasury, then that may be 
dispositive as to whether a request for money is a 
“claim” under the FCA.  Indeed, these cases provide a 
host of other highly relevant factors, all of which cut 
against defendant’s argument here.  Those factors in-
clude whether the entity is “supervis[ed] and di-
rect[ed]” by a federal agency or whether the entity “is 
simply an administrative device established by [the 
government] for the purpose of carrying out federal [ ] 
programs with public funds.”  Rainwater, 356 U.S. at 
591.  Other courts have considered whether “[i]n nor-
mal usage or understanding [the request] would [ ] be 
thought of as a “claim against the Government,” 
United States v. McNinch, 356 U.S. 595, 598-99 
(1958), or whether the government “was administer-
ing a specific pool of funds on behalf of the federal gov-
ernment, such as a federally-funded highway project 
or assistance program.”  Garg v. Covanta Holding 
Corp., 478 Fed. Appx. 736, 742 (3d Cir. 2012).  The 
USF meets all of these tests, because while adminis-
tered by USAC, the FCC ultimately directs all fund 
disbursals for a distinct federal purpose: the provision 
of universal service. 
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Finally, the defendant’s argument that the USF 
consists of “private funds” and, therefore, do not qual-
ify as federal funds defies common sense.  The fact 
that the federal funds in the USF (1) were raised from 
private parties (users of interstate telecommunica-
tions services), and (2) are ultimately paid to other 
private parties (E-rate applicants), simply means that 
the USF is like virtually any other government spend-
ing program.  The fees imposed on interstate telecom-
munications providers are no more voluntary than the 
taxes imposed on private citizens.  Thus, if E-rate 
funds are deemed to be “provided” by the telecommu-
nications companies, the same logic would render all 
federal outlays as funds “provided” by taxpayers ra-
ther than the United States Government, placing 
these funds outside the purview of the FCA. 

C. The President of the United States Con-
siders USF Funds to Constitute a Per-
manent Appropriation and Part of the 
Federal Budget 

While not held in the U.S. Treasury, E-rate funds 
are a permanent appropriation accounted for in the 
United States’ budget as federal funds.  The Presi-
dent’s proposed budget for each fiscal year notes the 
USF’s remaining balance from the prior year and sets 
forth its budget authority for the coming year.  Ex. 5 
(OMB, Budget of the United States Government, 
Other Independent Agencies, Fiscal Year 2015).  The 
FCC includes USF contributions in its financial state-
ments, and considers them to be “appropriated and 
dedicated collections and are accounted for as a budg-
etary financing source.”  See Ex. 6, at 34 (FCC FY 
2013 Financial Statement Audit).  This treatment is 
in accordance with the Government Accountability 
Office’s (GAO’s) Principles of Federal Appropriations 
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Law, which explains that a “permanent appropria-
tion” occurs when Congress makes funds available 
“for specified purposes and does not require repeated 
action by Congress to authorize its use.”  GAO, Prin-
ciples of Federal Appropriations Law, Vol. 1 at 2-14 
(3rd Ed. Jan. 2004).  The Comptroller General has 
“long held that statutes which authorize the collection 
of fees and their deposit into a particular fund and 
which make the fund available for expenditure for a 
specified purpose, constitute a continuing or perma-
nent appropriation.”  B-228777, 1988 WL 227937 
(Comp. Gen.). 

Permanent appropriations are a common way for 
federal agencies to fund federal programs without re-
sorting to the U.S. Treasury.  See Ex. 7 (May 1996 
GAO Report, Budget Issues: Inventory of Accounts 
With Spending Authority and Permanent Appropria-
tions).  The GAO report refers to this type of account 
as “backdoor authority,”9 and states that “[o]f the 173 
departments and agencies in the President’s fiscal 
year 1996 budget, 82 used or had authority to use 
spending authority or permanent appropriations to fi-
nance all or part of their programs and activities.”  
This permanent appropriation activity accounted for 
more than $1,165 billion in 1994.  Id. at 2.  Of that 
amount, $124 billion was from “offsetting collections 
from the public . . . credited to appropriation or fund 
accounts.”  Id.  Thus, the USF is just a small part of a 

 
 9 The GAO defines “backdoor authority” as the authority to ob-

ligate federal funds that is not controlled through the appropria-

tions process.  “Basically, it represents mandatory spending that 

is provided and controlled indirectly through other forms of leg-

islation.”  Ex. 7, at 4. 
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common federal funding mechanism created by Con-
gress and entitled to protection from fraud, just like 
funds that come from the U.S. Treasury. 

D. The USF is Similar to a Nonappropri-
ated Fund Instrumentality and is Cov-
ered Under the False Claims Act 

A particular subspecies of what the GAO defines 
as a permanent appropriation is the Nonappropriated 
Fund Instrumentality (NAFI).  NAFIs are defined as 
federal entities that do not receive funds from con-
gressional appropriations, but rather are funded pri-
marily from the entities’ own activities, services, and 
product sales.  See AINS, Inc. v. United States, 56 
Fed. Cl. 522, 529, n. 7 (May 23, 2003), abrogated on 
other grounds Slattery v. United States, 635 F.3d 
1298 (Fed. Cir. Jan. 28, 2011).  Examples of NAFIs 
include the U.S. Postal Service and the U.S. Mint.  Id.  
NAFIs may be subject to suit in the Court of Federal 
Claims under the Tucker Act, with the U.S. Treasury 
potentially liable for claims against a NAFI.  See Slat-
tery, 635 F.3d at 1301 (“the jurisdictional criterion is 
not how the government entity is funded or its obliga-
tions met, but whether the government entity was act-
ing on behalf of the government.”).  Notably, some 
NAFIs store their funds in special accounts in the U.S. 
Treasury, but most do not.  See Furash & Co. v. 
United States, 252 F.3d 1336, 1341 (Fed. Cir. 2001), 
abrogated on other grounds Slattery v. United States, 
635 F.3d 1298 (Fed. Cir. Jan. 28, 2011). 

The USF is similar to NAFI-type funds.  Clearly, 
Congress intended that NAFI-type funds, such as the 
USF, be protected by the FCA.  The 1986 Senate Re-
port expressly states that “a claim upon any Govern-
ment agency or instrumentality, quasi-governmental 
corporation, or nonappropriated fund activity is a 
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claim upon the United States under the act.”  S. Rep. 
No. 99-345 at 10, reprinted in 1986 U.S.C.C.A.N. 
5266, 5275 (emphasis added). 

E. The FCC Treats USF Funds as Federal 
Funds 

In addition to including the USF in the FCC’s 
budget, further Congressional actions show that USF 
monies are federal funds.  Congress has tapped the 
USF to pay for federal government oversight of the 
fund.  See H.R. 2764—110th Congress: Consolidated 
Appropriations Act, 2008. (2007) (providing for 
$21,480,000 to be transferred from the Universal Ser-
vice Fund to the FCC Office of Inspector General for 
audits and investigations to prevent and remedy 
waste, fraud and abuse). 

In addition to investigating fraud and abuse on 
the USF, the FCC has the authority, and the respon-
sibility, to recoup E-rate funds that are improperly 
disbursed.  Both the Debt Collection Improvement Act 
(DCIA), Pub. L. No. 104-134, 110 Stat. 1321, 1358 
(1996), and the FCC’s rules, FCC No. 04-72 (April 13, 
2004), require and authorize the Commission to col-
lect debts owed to the United States for which it is re-
sponsible, including amounts improperly disbursed 
under the E-rate Program.  See 31 U.S.C. § 3701(b)(1) 
(defining “claim” as “any amount of funds or property 
that has been determined by an appropriate official of 
the Federal Government to be owed to the United 
States . . . by a person, organization, or entity other 
than another Federal agency”); 47 C.F.R. §§ 1.1901; In 
re Changes to the Bd. of Dirs. of the Nat’l. Exch. Car-
rier Ass’n., 1999 WL 809695, 17 Communications Reg. 
(P&F) 1192 (providing that the FCC is both required 
and permitted to recoup E-rate money that is improp-
erly disbursed pursuant to the DCIA); In re Changes 
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to the Bd. of Dirs. of the Nat’l. Exch. Carrier Ass’n., 15 
FCC Rcd. 22975, 2000 WL 1593332 (F.C.C.). 

F. The Fact that E-rate Claims are Made 
to the FCC’s Designated Administrator 
Does Not Alter the Conclusion that the 
Funds are Provided by the United 
States 

The fact that the alleged false claims in this case 
were paid by USAC does not negate the conclusion 
that the funds used to pay these claims were provided 
by the United States.  A “claim” under the FCA in-
cludes any request or demand for money or property 
“made to a contractor, grantee, or other recipient if the 
United States Government provides any portion of the 
money or property which is requested or demanded.”  
31 U.S.C. § 3729(c) (2008).  Under the plain text of the 
statute, nothing requires the government to actually 
pay the claim—only provide the money.  Indeed, the 
text expressly envisions FCA protection for claims on 
federal funds that are paid out by third parties.  Thus, 
the fact that USAC pays out E-rate funds is facially 
irrelevant to determining whether E-rate funds are 
federal funds. 

As Congress has made clear, a false claim is ac-
tionable although the claims or false statements were 
made to a party other than the Government, “if the 
payment thereon would ultimately result in a loss to 
the United States.”  S. Rep. No. 99-345, at 10 (1986), 
reprinted in 1986 U.S.C.C.A.N. 5266, 5266; see also 
United States ex rel. Marcus v. Hess, 317 U.S. 537 
(1943).  A prime example is Medicare.  Under Medi-
care, private parties (individual tax payers) pay man-
datory FICA contributions into the Medicare Trust 
Fund and the government furnishes those funds to 
nongovernmental intermediaries (typically insurance 
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companies) for payment to other private parties 
(healthcare providers).  See, e.g., United States v. 
Mackby, 261 F.3d 821, 825 (9th Cir. 2001) (explaining 
Medicare payment structure); United States v. Carell, 
782 F. Supp. 2d 553, 559 (M.D. Tenn. 2011) (holding 
United States stated a plausible claim even though 
the false cost reports were submitted to Medicare in-
termediary).  As with the E-rate Program, that pri-
vate parties are involved on either end of the Medicare 
program does not change the federal character of Med-
icare funds after their collection or the conclusion that 
they are provided by the federal government.  Indeed, 
it is long settled that claims for payment from Medi-
care are actionable under the FCA. 

Here, the fact that the claims were paid by USAC 
is particularly irrelevant because USAC is no more 
than an agent of the United States.  Although USAC 
is a private non-profit organization, and it is not a part 
of the FCC, it has no ability or authority to exercise 
discretionary, non-administrative functions, and all of 
its actions are subject to FCC control and oversight.  
For example, the FCC determines the composition of 
USAC’s Board of Directors, and the manner in which 
those members are selected.  47 C.F.R. §54.703.  More-
over, the FCC dictates USAC’s functions, and in fact, 
removed from USAC any ability to “make policy, in-
terpret unclear provisions of the statute or rules, or 
interpret the intent of Congress.  Where the Act or the 
[FCC’s] rules are unclear, or do not address a particu-
lar situation, [USAC] shall seek guidance from the 
[FCC].”  47 C.F.R. §54.702(c).  Indeed, USAC did not 
even exist until after the FCC directed its creation, 
and the FCC instructs USAC on how to administer the 
USF.  All USAC decisions relating to administrative 
functions, i.e., its decisions on whether to deny re-
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quests for E-rate funding, are subject to potential re-
view by the FCC.  See 47 C.F.R. §§ 54.719, 54.722, and 
54.725. 

But even if USAC was not a mere agent, that 
would not alter the fact that the funds at issue are 
federal funds.  As the foregoing discussion makes 
clear, a false claim to any third party recipient of fed-
eral funds is actionable under the FCA, whether or not 
the third party is an agent of the United States, so 
long as the funds used by the third party to pay the 
claims were provided by the United States. 

G. Cisco Systems was Wrongly Decided 

Cisco Systems contrary conclusions about E-rate 
funds should be rejected.  First, the Fifth Circuit read 
into the FCA the requirement that funds come from 
the U.S. Treasury which, as discussed, is found no-
where in the statute and runs contrary to the deci-
sions of other courts that have imposed no such re-
quirement.  See, e.g., Hicks, 2008 WL 1990436, at *2-
3.  Second, the Fifth Circuit ignored rulings of the U.S. 
Supreme Court and by the district court in that case 
concerning the “broad definition” of a claim and the 
legislative history of the act that supports a “broad ap-
plication” of the FCA to “protect the funds and prop-
erty of the Government from fraudulent claims, re-
gardless of the particular form, or function, of the gov-
ernment instrumentality upon which such claims 
were made.”  See Rainwater, 356 U.S. at 592; Cisco 
Systems, 759 F.3d at 382.  Third, the Fifth Circuit tied 
FCA liability to whether the United States has a “fi-
nancial stake” in its fraudulent losses, and deter-
mined that the United States had no financial stake 
because the money did not come from the U.S. Treas-
ury.  Cisco Systems, 759 F.3d at 385.  However, the 
FCA requires only that the United States “provide” 
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the funds, not that it have a “financial stake.”  More-
over, to the extent that a “financial stake” means that 
the money must come from the U.S. Treasury, then 
such a requirement clearly goes too far, because it 
would exclude permanent appropriations and NAFIs, 
which the Act’s legislative history makes clear are 
covered by the FCA.  Fourth, the Fifth Circuit relied 
on the fact that the FCC cannot directly seize USF 
funds for discretionary funding for other FCC pro-
grams.  Id. at 386.  However, the Fifth Circuit ignored 
the fact that, as discussed above, Congress can, and in 
fact, has done so, such as to pay for FCC Office of In-
spector General audits and investigations to prevent 
fraud and abuse on the USF. 

Fifth, and importantly, the Fifth Circuit down-
played the important role of the FCC concerning the 
control of disbursements that involve the USF, in fa-
vor of emphasizing the administrative role of USAC.  
See Cisco Systems, 759 F.3d at 387 (“Although USAC 
came about through the actions of Congress and the 
FCC, and the FCC retains some oversight and regula-
tion, it is explicitly a private corporation owned by an 
industry trade group.”) (emphasis added).  In fact, the 
FCC retains full oversight of the USF, from determin-
ing how much goes into the fund, to making the final 
call for when money goes out of the fund.  Thus, the 
USF actually meets the very test laid down by the 
Fifth Circuit for determining whether monies are fed-
eral funds covered by the FCA—that the funds must 
either be from the U.S. Treasury, or the agency ad-
ministering the program must be a government en-
tity.  Cisco Systems, 759 F.3d at 388.  The FCC is in-
disputably a federal government entity. 

Finally, the cases cited by the Fifth Circuit actu-
ally undercut rather than support its conclusion.  For 
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example, the Fifth Circuit cited U.S. ex rel. Shank v. 
Lewis Enterprises, Inc., No. 04-CV-4105-JPG, 2006 
WL 1207005 (S.D. Ill. May 3, 2006) for the statement 
that “any drop” of government funds satisfies the FCA 
as support for its conclusion that money must come 
from the Treasury.  However, the court in that case 
actually rejected a definition of “provides” that re-
stricted FCA-protected funds to those from the U.S. 
Treasury.  The Shank court considered a funding sit-
uation very similar to the E-rate Program and found 
it to constitute federal funds.  For one of the insurance 
programs at issue, the government funded it by re-
quiring assessments on coal mines of 35 cents per ton 
of coal produced.  Id. at *7.  Defendants there argued 
these assessments did not constitute federal funds.  In 
response, the Court wrote that “[t]his argument must 
be rejected; for if it were not, taken to its logical con-
clusion, federal income taxes would not be federal 
funds.”  Id. 

Similarly, the Fifth Circuit cited to U.S. ex rel. 
DRC, Inc. v. Custer Battles, LLC, 562 F.3d 295, 303-
04 (4th Cir. 2009), as supporting its opinion requiring 
that funds may only come from the U.S. Treasury.  In 
fact, a key determination by the Custer Battles court 
was that the United States had provided the funds, 
even though they were not funds appropriated from 
the U.S. Treasury.  In Custer Battles, the court con-
sidered whether $210 million of Iraqi funds that were 
held in bank accounts in the United States and that 
were legally confiscated by Executive Order, thereby 
becoming property of the United States, and that were 
then provided to the Development Fund for Iraq and 
intermingled with Iraqi and other coalition funds, re-
mained federal funds under the FCA.  Id. at 302-03.  
The Fourth Circuit determined that these $210 mil-
lion of “vested funds,” which were never appropriated 
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by Congress, were “provided” by the U.S. government 
and that the FCA should apply to those funds.  Id. at 
304. 

V.  CONCLUSION 

For the preceding reasons, Wisconsin Bell’s mo-
tion to dismiss Relator’s complaint should be denied. 

Dated: January 7, 2015  
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

UNITED STATES,  

ex rel. TODD HEATH, 

Plaintiff, 

v. 

WISCONSIN BELL, 

INC., 

Defendant. 

CIVIL ACTION  

No. 2:08-CV-00876 

(Lead Case  

No. 2:08-CV-00724-LA) 

Judge Lynn Adelman 

SUPPLEMENTAL FILING TO  
THE UNITED STATES’ STATEMENT OF  

INTEREST IN RESPONSE TO  
WISCONSIN BELL, INC.’S MOTION TO  

DISMISS RELATOR’S COMPLAINT 

I.  INTRODUCTION 

The United States files this supplement to its 
Statement of Interest (Dkt. No. 106) in response to 
Wisconsin Bell’s Motion to Dismiss (Dkt. No. 97) to 
address two points: (1) the common misconception 
that no money from the U.S. Treasury is to be found 
in the Universal Service Fund (USF), a federal tele-
phone subsidy support mechanism; and, (2) to clarify 
that in addition to retaining full oversight of the fund, 
the Federal Communications Commission (FCC) and 
the U.S. Treasury also collects the debts of telecom-
munications companies (Contributors) who fail to pay 
a portion of their revenues into the USF.  See State-
ment of Interest, at 16, 20; see also 1647 U.S.C. 
§ 254(d). 

Since July 2003, about $100 million in Contribu-
tor debt, criminal restitution, and civil settlement 
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payments has passed through either the FCC Treas-
ury accounts or the U.S. Treasury itself before being 
deposited into the USF.  See Declaration of David 
Case, at ¶¶ 9, 10 (“Case Decl.”); Declaration of Mark 
Stephens, at ¶¶ 2-8 (“Stephens Decl.”).  These facts 
show that the United States “provides” all the money 
that is part of the USF, because like all other federal 
funds, the United States uses federal resources to en-
sure their proper collection and disbursal. 

II.  BACKGROUND 

In addition to the day-to-day management of the 
USF for the FCC, the Universal Services Administra-
tive Company (USAC) starts the process of collecting 
debts on behalf of the FCC when Contributors fail to 
make payments into the USF or when funds are im-
properly disbursed pursuant to the FCC’s rules and 
the Debt Collection Improvement Act (DCIA), Pub. L. 
No. 104-134, 110 Stat. 1321, 1358 (1996).  See State-
ment of Interest, at 16, 20; Case Decl. ¶¶ 2-6; Ste-
phens Decl. ¶¶ 4-8.  When Contributors do not make 
quarterly filings and payments concerning their pro-
jected revenues on FCC Form 499-Q, USAC bills them 
for the missing payment.  Case Decl. ¶ 3.  Similarly, 
when Contributors do not make annual filings and 
payments concerning actual revenue for the prior cal-
endar year on FCC Form 499-A, USAC bills them for 
the missing payment.  Case Decl. ¶ 4.  Contributors 
who fail to make these payments are subject to inter-
est and penalties.  Case Decl. ¶ 5. 

While this process has changed over time, if these 
amounts remain unpaid, USAC refers Contributors’ 
USF debts to either the FCC or to the U.S. Treasury 
for collection.  Case Decl. ¶¶ 6-8 (describing changes 
to the process between July 2003 and today from 
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USAC’s perspective); Stephens Decl. ¶¶ 5-8 (describ-
ing changes to the process between July 2003 and to-
day from the FCC’s perspective).  Once a referral is 
made, the FCC and the U.S. Treasury work to collect 
these debts.  Id.  The FCC or the U.S. Treasury remits 
any collected Contributors’ debts to USAC on a regu-
lar basis, and that money is deposited into the USF.  
Id.  Since July 2003, the FCC and the U.S. Treasury 
have together collected and deposited into the USF 
approximately $50 million from Contributors’ debt 
payments.  Case Decl. ¶ 9. 

Additionally, federal law enforcement efforts in 
USF cases, such as civil settlements by the U.S. De-
partment of Justice or restitution paid by criminal de-
fendants, has resulted in another $50 million being 
deposited into the USF.  Case Decl. ¶ 10.  Before being 
deposited into the USF, this money was stored in U.S. 
Treasury accounts.  Id.  Stephens Decl. ¶ 8. 

III.  ARGUMENT 

As discussed in detail in the United States’ State-
ment of Interest, all the funds collected by USAC, held 
by the USF, and expended at the direction of the FCC 
in support of the E-rate program are federal funds 
“provided by” the United States for the reasons stated 
therein.  Moreover, in contrast to the mistaken find-
ings of the Fifth Circuit Court of Appeals in United 
States ex rel. Shupe v. Cisco Sys., Inc., 759 F.3d 379 
(5th Cir. 2014), money from the U.S. Treasury has 
also been deposited into the Fund.  Since July 2003, 
approximately $100 million has been collected either 
by the FCC directly, or after a debt referral to the U.S. 
Treasury, from delinquent Contributors or via crimi-
nal restitution and civil settlement payments.  See 
Case Decl. ¶¶ 9-10; Stephens Decl. ¶ 5 (stating that 
money collected directly by the FCC goes through the 
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Treasury’s General Account to USF); see also 47 
C.F.R. §§ 1.1901; In re Changes to the Bd. of Dirs. of 
the Nat’l. Exch. Carrier Ass’n., 1999 WL 809695, 17 
Communications Reg. (P&F) 1192 (providing that the 
FCC is both required and permitted to recoup E-rate 
money that is improperly disbursed pursuant to the 
DCIA); In re Changes to the Bd. of Dirs. of the Nat’l. 
Exch. Carrier Ass’n., 15 FCC Rcd. 22975, 2000 WL 
1593332 (F.C.C.).  This money, held in Treasury ac-
counts, is transferred to USAC and deposited into the 
USF where it is once again paid out to provide dis-
counts for technology services that further federal in-
terests. 

As a general matter, when the Government “pro-
vides any portion” of the money requested, including 
“even a drop” of U.S. Treasury money to the defrauded 
entity, that entire Fund is considered covered by the 
False Claims Act.  See United States ex rel. DRC, Inc. 
v. Custer Battles, LLC, 562 F.3d 295, 303-04 (4th Cir. 
2009); United States ex rel. Shank v. Lewis Enters., 
Inc., No. 04-CV-4105-JPG, 2006 WL 1207005, at *7 
(S.D. Ill. May 3, 2006).  The Fifth Circuit in Shupe 
agreed with this analysis and cited it favorably.  See 
Shupe, 759 F.3d at 383-84.  However, in determining 
that E-rate funds were not “provided by” the United 
States, the Fifth Circuit failed to consider that ap-
proximately $100 million has passed through FCC 
and U.S. Treasury accounts before being deposited 
into the USF, thus making it even clearer that all the 
losses to the USF “result in financial loss to the Gov-
ernment.”  See United States ex rel. Sanders v. Am.-
Amicable Life Insur. Co. of Tex., 545 F.3d 256, 259 (3d 
Cir. 2008).  Like all other federal funds, when Contrib-
utors do not pay or funds are wrongly disbursed from 
the USF, the United States uses its federal debt col-
lection resources to get those funds back into the 
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proper place, the USF, thereby furthering its federal 
interests of providing universal service.1 

IV.  CONCLUSION 

For the preceding additional reasons, in addition 
to the other arguments set forth in the United States’ 
Statement of Interest, Wisconsin Bell’s motion to dis-
miss Relator’s complaint should be denied.2 

Dated: February 18, 2015 

  

 
 1 Moreover, these facts show that if every Contributor refused 

to make all of its statutorily-required payments, requiring the 

FCC and the U.S. Treasury to collect every dollar from debtors 

in the first instance, all USF funds would thereby flow through 

the Treasury.  While this scenario is unlikely, it further points 

out the problems with the Fifth Circuit’s mistaken analysis in 

United States ex rel. Shupe v. Cisco Sys., Inc., 759 F.3d 379 (5th 

Cir. 2014). 

 2 The United States understands that the Chamber of Com-

merce may file an amicus brief in this matter.  The United States 

reserves the right to respond to any new arguments raised 

therein. 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

UNITED STATES OF 

AMERICA, ex rel. 

TODD HEATH, 

Plaintiff, 

v. 

WISCONSIN BELL, 

INC., 

Defendant. 

CIVIL ACTION  

NO. 2:08-CV-00876 

(Lead Case  

No. 2:08-CV-00724-LA) 

Judge Lynn Adelman 

DECLARATION OF DAVID CASE 

I, David Case, do hereby state and declare: 

1. I am the Chief Financial Officer (“CFO”) and 
Vice President of Finance at the Universal Service Ad-
ministrative Company (“USAC”), having its principal 
offices at 2000 L Street, NW, Suite 200, Washington, 
DC 20036.  I have been in this position since August 
30, 2010.  By reason of my position, I am authorized 
and qualified to make this declaration.  I am of sound 
mind, capable of making this declaration, and person-
ally acquainted with the facts detailed below. 

2. USAC is a private, not-for-profit corporation, 
organized under the laws of Delaware.  In 1998, the 
Federal Communications Commission (“FCC”) desig-
nated USAC by federal regulation as the permanent 
Administrator of the federal Universal Service Fund 
(“USF”) and the four federal Universal Service Sup-
port Mechanisms the USF supports, including the 
High-Cost, Low-Income (“Lifeline”), Schools and Li-
braries (“E-Rate”), and Rural Health Care programs.  
Among its duties as the Administrator of the USF, 
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and on behalf of and subject to FCC rules and over-
sight, USAC is responsible for billing contributors to 
the USF, collecting USF contributions, and disbursing 
Universal Service support funds to program benefi-
ciaries.  The debt collection and repayment process for 
the USF and these programs is conducted pursuant to 
the FCC’s rules and the Debt Collection Improvement 
Act (“DCIA”).1 

3. Under FCC rules, and subject to very limited 
exceptions, every provider of interstate telecommuni-
cations services and certain other providers of tele-
communications must contribute to the USF (hereaf-
ter, “Contributors”).  Contributors submit to USAC on 
a quarterly basis statements of their projected inter-
state and international end user telecommunications 
revenues on Telecommunications Reporting Work-
sheet (“FCC Form 499-Q”).  USAC, in turn, reports the 
total quarterly projected contribution base to the 
FCC.  The FCC uses the ratio of projected program 
expenses to the projected contribution base to estab-
lish the quarterly contribution factor.  USAC then 
bills Contributors monthly for their Universal Service 
contributions based on this factor. 

4. Contributors are also required to report their 
annual historical revenues for the prior calendar year 
on the FCC Form 499-A, which is generally due on 
April 1 of each year.  USAC uses the information re-
ported on the annual FCC Forms 499-A to reconcile 

 
 1 See generally 47 C.F.R. pt. 54, subpt. H; Debt Collection Im-

provement Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321, 1358 

(Apr. 26, 1996), as amended, and codified at 31 U.S.C. §§ 3711, 

3716, 3717; 31 C.F.R. § 285.12, 31 C.F.R. §§ 900-904; and 47 

C.F.R. § 1.1901, et seq. (“DCIA”).  Congress enacted the DCIA to 

strengthen federal debt collection procedures. 
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billings for the previous year that were based on rev-
enue projections reported on the FCC Forms 499-Q. 

5. Contributors that fail to comply with their 
Universal Service contribution obligations are subject 
to certain penalties pursuant to the FCC rules.  For 
example, if a Contributor fails to pay a contribution 
amount assessed on the basis of FCC Form 499-Q or 
499-A, USAC bills the Contributor the amount due, 
plus interest and penalties.2  These unpaid amounts 
are considered delinquent and a debt owed to the 
United States.3  Under the FCC’s DCIA rules, entities 
or individuals doing business with the FCC must pay 
their debts in a timely manner.  Any debt over 120 
days delinquent must be transferred to the United 
States Department of Treasury (“Treasury”) for collec-
tion.4  However, in accordance with FCC’s rules, 
USAC currently transfers any Contributor debt that 
is 90 days or more delinquent directly to Treasury for 

 
 2 See 47 C.F.R. § 54.713(b) (“If a universal service fund con-

tributor fails to make full payment on or before the date due of 

the monthly amount established by the contributor’s applicable 

Form 499-A or Form 499-Q, or the monthly invoice provided by 

the Administrator, the payment is delinquent.  All such delin-

quent amounts shall incur from the date of delinquency, and un-

til all charges and costs are paid in full, interest at the rate equal 

to the U.S. prime rate (in effect on the date of the delinquency) 

plus 3.5 percent, as well as administrative charges of collection 

and/or penalties and charges permitted by the applicable law 

. . . .”). 

 3 See 31 U.S.C. § 3701; 31 C.F.R. § 901.2; 47 C.F.R. § 1.1911; 

see, e.g., USAC Invoice (“DEMAND FOR PAYMENT, DUE 

DATE & DELINQUENCY.  Under 31 U.S.C. § 3701, C.F.R. 

§ 901.2 and 47 C.F.R. § 1.1911, this is a First Demand for Pay-

ment of your BALANCE DUE, which is a DEBT owed to the 

United States.”  (emphasis in original)). 

 4 31 U.S.C. § 3716(c)(6)(A). 
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collection.5  This debt collection and repayment pro-
cess, its origins, and changes to the process that have 
been made over time, is described in further detail be-
low. 

6. Pursuant to the DCIA and in accordance with 
detailed procedures developed by USAC and FCC 
staff, in July 2003 and continuing through April 2011, 
USAC began transferring Contributors’ debts to the 
FCC for collection on a monthly basis.  In November 
2005, USAC also began transferring USF program re-
covery debts (i.e., previously disbursed amounts, for 
which USAC sought recovery due to updated data or 
as a result of audits) to the FCC for collection.  Based 
on discussions with the FCC, it is USAC’s understand-
ing that the FCC issued letters, demanding payment 
for these debts, and would attempt to collect payment 
from the debtors.  If the debtors remitted payment to 
the FCC for the debts, the FCC would send the pay-
ment to USAC by sending a lump sum payment to 
USAC on a periodic basis.  For debts that remained 
unpaid, the FCC would transfer the unpaid debts to 
the U.S. Secretary of the Treasury for further collec-
tion.  Subsequently, the Treasury issued letters, de-
manded payment for these debts, and would attempt 
to collect payment from the debtors.  If the debtors re-
mitted payment to Treasury for the debts, Treasury 
would remit those payments to the FCC.  The FCC 
would then include those payments in a lump sum 
payment to USAC. 

7. In early May 2011, due to problems with the 
FCC’s financial system, and continuing through 
March 2012, USAC did not transfer debts to the FCC 

 
 5 See USAC website, Late Payments DCIA, Red Light, availa-

ble at http://www.usac.org/cont/late-payments/default.aspx (last 

visited Feb. 6, 2015). 
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for collection.  The FCC continued to remit payments 
to USAC for any previously transferred debts. 

8. In March 2012, the FCC directed USAC to 
begin transferring debts directly to Treasury, rather 
than first transferring the debt to the FCC as USAC 
had previously done.  Between March 2012 and March 
2014, Contributors’ debt payments went first to 
Treasury, which then sent them to the FCC, which in 
turn sent them to USAC for the USF.  In March 2014, 
that process was streamlined and USAC now receives 
payments for debts transferred to Treasury directly 
from Treasury, approximately three times per month. 

9. The total amount of payments received by the 
FCC and Treasury for delinquent Contributor and 
USF program recovery debts that were transferred 
back into the USF by USAC from July 2003 through 
January 2015 is approximately $50 million. 

10. In addition to receiving delinquent USF con-
tributions from Treasury, according to USAC records, 
USAC has also received restitution and/or settlement 
payments from criminal and civil proceedings from 
Treasury.  From September 2004 through January 
2015, USAC has received approximately $50 million 
from Treasury for these matters. 

I declare that the foregoing is true and correct un-
der penalty of perjury under the laws of the United 
States and that this declaration was executed at 
Washington, D.C. on February 18, 2015. 

s/ David Case            
DAVID CASE 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

UNITED STATES OF 

AMERICA, ex rel. 

TODD HEATH, 

Plaintiff, 

v. 

WISCONSIN BELL, 

INC., 

Defendant. 

CIVIL ACTION  

NO. 2:08-CV-00876 

(Lead Case  

No. 2:08-CV-00724-LA) 

Judge Lynn Adelman 

DECLARATION OF MARK STEPHENS 

I, Mark Stephens, do hereby state and declare: 

1. I am the Chief Financial Officer (“CFO”) of 
the Federal Communications Commission (“FCC”) 
and have held this position since 2006.  By reason of 
my position, I am authorized and qualified to make 
this declaration.  I am of sound mind, capable of mak-
ing this declaration, and personally acquainted with 
the facts detailed below. 

2. My duties include responsibility for the collec-
tion of debts on behalf of the FCC, the federal Univer-
sal Service Fund (“USF”), and any other reporting 
components of the FCC pursuant to the FCC’s debt 
collection rules, 47 CFR §§1.1901-1.1953, the Federal 
Claims Collection Standards, 31 CFR §§901-904 and 
the Debt Collection Improvement Act of 1996, Pub. L. 
No. 104-134, 110 Stat. 1321, 1358 (Apr. 26, 1996), as 
amended, and codified at 31 U.S.C. §§ 3711, 3716, 
3717; 31 C.F.R. § 285.12, 31 C.F.R. §§ 900-904; and 47 
C.F.R. § 1.1901, et seq. (“DCIA”).  This responsibility 
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includes working with USAC in the collection of debts 
arising from the USF. 

3. USAC is a private, not-for-profit corporation, 
organized under the laws of Delaware.  In 1998, the 
FCC designated USAC by federal regulation as the 
permanent administrator of the USF and the four fed-
eral Universal Service Support Mechanisms the USF 
supports, including the High-Cost, Low-Income (“Life-
line”), Schools and Libraries (“E-Rate”), and Rural 
Health Care programs.  Among its duties as the ad-
ministrator of the USF, on behalf of, and subject to 
FCC rules and oversight, USAC is responsible for bill-
ing parties that are obligated to make contributions to 
the USF (“Contributors”), collecting USF contribu-
tions, and disbursing Universal Service support funds 
to program beneficiaries. 

4. Since 2003 the FCC and USAC have worked 
closely together to ensure that debts arising under 
these programs are collected and repaid pursuant to 
the FCC’s rules and the DCIA.  Debts in these pro-
grams arise from (1) the failure of Contributors to 
comply with their obligation to contribute to the USF 
(“Contributor Debts”) and (2) efforts to recover previ-
ously disbursed amounts that subsequent information 
or audit show to have been unwarranted (i.e. “Pro-
gram Recovery Debts”).  Under the FCC’s DCIA rules, 
entities or individuals doing business with the FCC 
must pay their debts in a timely manner.  Any debt 
over 120-days delinquent must be transferred to the 
United States Department of the Treasury (“Treas-
ury”) for collection.  The collection procedures for re-
covering such delinquent debts have changed over 
time as described in further detail below. 
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5. USAC began transferring Contributor Debts 
to the FCC for collection in 2003 followed by USF Pro-
gram Recovery Debts in 2005.  From 2003 through 
July 2011, the FCC handled all of those debts by the 
following process.  After USAC transferred to the FCC 
debts that were over 90-days delinquent with the re-
quired documentation, the FCC forwarded final de-
mand letters to the debtors demanding payment 
within 30-days.  The FCC directed debtors to submit 
payments to the FCC’s lockbox provided by US Bank.  
The lockbox is a collection and processing service pro-
vided by a financial agent that accelerates the flow of 
funds to Treasury’s General Account, processes asso-
ciated data, and credits the funds to the proper 
Agency Location Code (“ALC”).1  In providing lockbox 
service, US Bank, which is authorized under Treasury 

 
 1 See Treasury Financial Manual (TFM), Vol. I, Part 5, Chap-

ter 4600 (Section 4620) at http://tfm.fiscal.treasury.gov/v1/p5/

c460.pdf. (concerning a lockbox).  The Treasury General Account, 

also known as the Federal Reserve Account or the U.S. Govern-

ment’s checking account, is used by the Treasury to make inter-

est and redemption payments on Government obligations and to 

pay Government checks and other items drawn on this account.  

See TFM, Vol. 2, Part 5, Chapter 3000, http://tfm.fiscal.treasury.

gov/v2/p5/c300.pdf.  An ALC is an identifier assigned by the 

Treasury’s Financial Management Service (FMS) for reporting 

purposes.  See TFM, Vol. I, Part 6, Chapter 4000 (Section 4020) 

at http://tfm.fiscal.treasury.gov/v1/p6/c400.pdf.  FMS is a bureau 

of the Treasury that provides central payment services to Fed-

eral Program Agencies and operates the federal government’s 

collections and deposit systems.  FMS provides government-wide 

accounting and reporting services, and manages the collection of 

delinquent debt owed to the government.  FMS also supports fed-

eral agencies’ financial management improvement efforts in the 

areas of education, consulting, and accounting operations.  See 

https://www.fms.treas.gov/aboutfms/index.html. 
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regulations to handle government money,2 provided a 
Post Office box to which debtors were instructed to 
forward their payments, and also retrieved the pay-
ments, processed them, and credited them to the 
FCC’s ALC in the Treasury’s General Account.3  Peri-
odically thereafter, the FCC disbursed funds to USAC 
from the accumulated amounts in the FCC’s ALC in 
the Treasury’s General Account.  If the FCC did not 
receive payment within the 30-day period, it for-
warded the debt to the Treasury for further collection 
activity.  The Treasury processed any collections re-
ceived (less applicable fees) back to the FCC’s ALC in 
the Treasury and the FCC then periodically (generally 
once a month or more) transferred the funds back to 
USAC for repayment of the USF fund. 

6. In early May 2011, the FCC temporarily 
stopped transferring all debts to Treasury and di-
rected USAC to stop transferring debts to the FCC for 
collection.  These actions stemmed from problems 
with the FCC’s financial system and the lengthy pro-
cess required to enable USAC to submit USF debts di-
rectly to Treasury.  During this period, ending in 
March 2012, the FCC continued to remit to USAC any 
payments that the FCC received directly or from 
Treasury for any previously transferred debts. 

7. In March 2012, the FCC directed USAC to 
begin transferring debts directly to Treasury, rather 
than first transferring them to the FCC as USAC had 
done previously.  Between March 2012 and March 

 
 2 Banks that are designated by Treasury as depositaries and 

financial agents of the U.S. Government pursuant to 31 C.F.R. 

Part 202 may provide lockbox services. 

 3 TFM, Vol. III, Part 2, Chapter 2000 at http://tfm.fiscal.treas-

ury.gov/v3/p2/c2000.pdf.and Vol. I, Part 5, Chapter 4600 (Section 

4625) at http://tfm.fiscal.treasury.gov/v1/p5/c460.pdf. 
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2014, Contributors Debt payments went first to 
Treasury, which then sent them to the FCC.  The 
FCC, in turn, sent the payments to USAC for the USF.  
Around March 2014, Treasury began directly trans-
mitting payments of USF-related debt to USAC ap-
proximately three or four times per month. 

8. In addition to delinquent USF contributions 
from Treasury, the USF also receives amounts result-
ing from federal law enforcement efforts on USF 
cases, such as civil settlements by the U.S. Depart-
ment of Justice or restitution paid by criminal defend-
ants.  Those funds are held first in Treasury accounts 
(e.g., those of the Department of Justice) before they 
are put back into the USF. 

I declare that the foregoing is true and correct un-
der penalty of perjury under the laws of the United 
States and that this declaration was executed at 
Washington, D.C. on February 18, 2015. 

s/ Mark Stephens  
MARK STEPHENS 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

UNITED STATES OF 

AMERICA, ex rel. 

TODD HEATH, 

Plaintiff/Relator, 

v. 

WISCONSIN BELL, 

INC., 

Defendant. 

Case No. 08-cv-0724 

DECISION AND ORDER 

Relator Todd Heath brings this qui tam action 
against defendant Wisconsin Bell alleging that de-
fendant violated the False Claims Act (“FCA”) by 
fraudulently obtaining subsidies by falsely certifying 
that it was providing telecommunications services to 
schools and libraries at the lowest rate charged to sim-
ilarly situated customers (the “lowest corresponding 
price” or “LCP”).  See 47 U.S.C. § 254(h)(1)(B); 47 
C.F.R. § 54.511(b).  Before me now is defendant’s mo-
tion to dismiss under Fed. R. Civ. P. 12(b)(6) and rela-
tor’s motion for leave to file a second amended com-
plaint.1 

I.  Background 

Defendant is a common carrier that receives sub-
sidies under the Education Rate (“E-Rate”) Program.  
Congress established the E-Rate program as part of 

 
 1 The United States has not intervened but has filed a state-

ment of interest opposing the motion to dismiss.  The United 

States Chamber of Commerce has filed an amicus brief support-

ing the motion. 
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the Telecommunications Act of 1996.  The program 
provides subsidies to common carriers which provide 
telecommunications services, including telephone and 
internet services, to schools and libraries in need.  To 
receive a subsidy, a common carrier must certify that 
it is charging the school or library the LCP.  Relator 
audits the telecommunications records and bills of 
various school districts and businesses, and he claims 
that defendant falsely certified that it charged the 
LCP to one or more of the schools that he audits. 

E-Rate subsidies are paid out of the Universal 
Service Fund (the “Fund”), which is funded by pay-
ments from telecommunications carriers which are 
mandated by the Federal Communications Commis-
sion (“FCC”).  47 C.F.R. §§ 54.706, 54.709.  The FCC 
also created and oversees an entity known as the Uni-
versal Service Administrative Company (“USAC”) 
which administers the Fund. 

II.  Motion to Dismiss 

To survive a Rule 12(b)(6) motion, relator’s com-
plaint must “state a claim to relief that is plausible on 
its face.”  Bell. Atl. Corp. v. Twombly, 550 U.S. 544, 
570 (2007).  I accept the complaint’s factual allega-
tions as true, but allegations in the form of legal con-
clusions are insufficient.  Ashcroft v. Iqbal, 556 U.S. 
662, 678 (2009). 

The FCA seeks “to protect the funds and property 
of the Government from fraudulent claims.”  Rainwa-
ter v. United States, 356 U.S. 590, 592 (1958).  It does 
this by imposing civil liability on an individual or en-
tity that makes such a claim.  See 31 U.S.C. 
§ 3729(a)(1).  Prior to 2009, the FCA defined a “claim” 
as “any request or demand . . . for money or property” 
of which “the United States Government provides any 
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portion. . . .”  § 3729(c) (2008).  In 2009, Congress 
amended the definition of claim, clarifying that there 
can be a claim without the government having “title 
to the money or property,” and that a request or de-
mand can be a claim if it is “presented to an . . . agent 
of the United States” even if the government didn’t 
provide any of the money sought. 

Defendant contends that plaintiff ’s case fails be-
cause defendant did not make a claim within the 
meaning of the statute because the government did 
not “provide” any of the money it sought.  The FCA 
does not define the term “provide,” therefore I assume 
that Congress intended the ordinary meaning of the 
term when interpreting the statute.  U.S. v. Ye, 588 
F.3d 411, 414-15 (7th Cir. 2009).  In common usage, 
“provide” is a broad term meaning “to furnish” or “to 
make available.”  See United States ex rel. Sanders v. 
Am.-Amicable Life Ins. Co. of Tex., 545 F.3d 256, 260 
(3d Cir. 2008) (concluding there was no claim under 
the FCA because the government did not “furnish[ ] or 
ma[k]e money available to the defendants”); American 
Heritage Dictionary 1411 (4th ed. 2000) (defining 
“provide” as “to make available”).  This definition sup-
ports the conclusion that the federal government pro-
vided the Fund money.  The federal government re-
quired the common carriers to pay into the Fund; in 
the absence of such a requirement, the carriers would 
not have made any payments.  Thus, the federal gov-
ernment made the funds available.  Moreover, the 
Fund is little more than a mechanism to pay for a fed-
eral program.  47 C.F.R. §§ 54.706, 54.709; see also 47 
U.S.C. § 254(h)(1)(B) (creating the E-Rate program).  
The fact that Fund money does not pass through the 
Treasury does not make the government any less its 
source. 
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The purpose of the FCA also supports a broad in-
terpretation of provide.  Congress has twice amended 
the FCA to broaden liability under the FCA to correct 
what it viewed as incorrect, narrow court interpreta-
tions of the statute.  See S. Rep. No. 99-345, 99th 
Cong., 2d Sess., at 4, 10-12 (1986), reprinted in 1986 
U.S.S.C.A.N. 5266, 5269, 5275-77 (stating that the 
1986 amendments, which added the pre-2009 defini-
tion of claim, were “aimed at correcting restrictive in-
terpretations of the act’s liability standard”); S. Rep. 
No. 111-10, 111th Cong., 1st Sess., at 10-13 (2009), re-
printed in 2009 U.S.S.C.A.N. 430, 438-40 (stating that 
the 2009 amendments, which redefined claim, were 
intended “to clarify and correct erroneous interpreta-
tions of the law” to reflect “Congress’s original intent 
in passing the law”).  If I were to interpret “provides” 
narrowly, the effect would be to allow telecommunica-
tions companies to fraudulently obtain funds made 
available by the federal government, a result contrary 
to what Congress intended.  King v. Burwell, 576 U.S. 
___, at ___ (2015) (“But in every case we must respect 
the role of the Legislature, and take care not to undo 
what it has done.”); see also N.Y. State Dep’t of Soc. 
Servs. v. Dublino, 413 U.S. 405, 419-20 (1973) (“We 
cannot interpret federal statutes to negate their own 
stated purposes.”); Rainwater, 356 U.S. at 592 (The 
FCA seeks “broadly to protect the funds and property 
of the Government from fraudulent claims, regardless 
of the particular form, or function, of the government 
instrumentality upon which such claims were 
made.”). 

Courts have held that to satisfy the “provides” re-
quirement, a request or demand must have the poten-
tial to cause the government a financial loss.  United 
States ex rel. Shupe v. Cisco Sys., Inc., 759 F.3d 379, 
385 (5th Cir. 2014) see also United States v. Neifert-
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White Co., 390 U.S. 228, 233 (1968); Sanders, 545 F.3d 
at 259; United States ex rel. Costner v. URS Consult-
ants, Inc., 153 F.3d 667, 677 (8th Cir. 1998); United 
States ex rel. Fellhoelter v. Valley Milk Prods., LLC, 
617 F. Supp. 2d 723 (E.D. Tenn. 2008); Lyttle v. AT&T 
Corp., No. 10-1376, 2012 WL 6738242, at *20 (W.D. 
Pa. Nov. 15, 2012).  This does not defeat the conclusion 
that the government provided the money at issue in 
this case despite the fact that the money is held in a 
private fund and administered by a private company.  
A financial loss to the government does not require a 
direct loss to the Treasury.  See, e.g., United States ex 
rel. Shank v. Lewis Enterprises, Inc., No. 04-CV-4105, 
2006 WL 1207005, at *7 (S.D. III. May 3, 2006) (con-
cluding that fraudulent claims paid out by the Aban-
doned Mine Reclamation Fund constitute federal 
funds); United States ex rel. Yesudian v. Howard 
Univ., 153 F.3d 731 (D.C. Cir. 1998) (concluding that 
a claim submitted to a university receiving federal 
grant money was a claim within the FCA) United 
States ex rel. Luther v. Consol. Indus., Inc., 720 F. 
Supp. 919 (N.D. Ala. 1989) (concluding that a claim 
submitted to a private contractor receiving federal 
money pursuant to a contract could constitute a claim 
within the FCA).  Rather, it means that “there must 
be a sufficiently close nexus between the two such that 
a loss to the [Fund] is effectively a loss to the [govern-
ment].”  Yesudian, 153 F.3d at 738 (D.C. Cir. 1998). 

Here, the nexus between the Fund and the gov-
ernment is sufficiently close.  This conclusion is sup-
ported by the mandatory nature of payments into the 
fund, 47 C.F.R. §§ 54.706, 54.709, the regulatory rela-
tionship between the FCC and the Fund, 47 C.F.R. 
§§ 54.702 (requiring the USAC to seek FCC guidance 
on policy and interpretation questions), 54.719 (main-
taining FCC authority to review all USAC decisions), 
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the fact that the FCC considers Fund money a federal 
appropriation, Chorpening Decl. Ex. 6, at 34 (ECF No. 
106-7) (FCC financial statement audit, stating that 
Fund “contributions represent appropriated and ded-
icated collections and are accounted for as a budgetary 
financing source”), the fact that Fund money is listed 
as a part of the federal budget, Chorpening Decl. Ex. 
5 (ECF No. 106-6) (copy of the Office of Management 
and Budget 2015 Budget, listing the Fund’s balance 
and setting forth its budget authority for the coming 
year), and the fact that the Treasury handles collec-
tions for the Fund and then returns any money col-
lected to the Fund, Case Decl. (ECF No. 112) (detail-
ing the procedures by which the FCC and Treasury 
collect debt owed to the Fund and then transfer to 
money back to the Fund); Stephens Decl. (ECF No. 
113) (same).  The fact that the government requires 
entities to contribute directly to the Fund rather than 
using a two-step process of collecting money through 
taxes and transferring it to the Fund should not be a 
basis for enabling a party who attempts to defraud the 
Fund to escape liability.  See Brotherhood of R.R. Sig-
nalmen v. I.C.C., 63 F.3d 638, 641-42 (7th Cir. 1995) 
(“stating that it is permissible “to penetrate form to 
substance where necessary to prevent a [party] from 
defeating [a] regulation by the facile expedient of do-
ing in two steps what could as easily have been done 
in one”); Roschen v. Ward, 279 U.S. 337, 339 (1929) 
(Holmes, J.) (“[T]here is no canon against using com-
mon sense in constructing laws . . .”); see also Richard 
A. Posner, The Problematics of Moral and Legal The-
ory 208-09 (1999) (urging that judges focus on “the ac-
tual interests at stake, the purposes of the partici-
pants, the policies behind the precedents, and the con-
sequences of alternative decisions”).  Thus, relator 
may proceed with his suit because he has adequately 
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pled that the government “provided” the money 
within the meaning of the FCA. 

Even if the “provides” requirement is not met, re-
lator may still proceed with that part of his suit di-
rected at defendant’s post-2009 conduct.2  This is so 
because he has adequately alleged that the USAC is 
an “agent” of the United States as required by the 
2009 amendment.  As noted above, to state a claim 
under the post-2009 FCA, relator need only allege 
that defendant requested money from “an officer, em-
ployee, or agent of the United States.”  
§ 3729(a)(2)(A)(I) (2009)  An agent is an entity that 
“acts on behalf and subject to the principal’s control 
. . . .”  The Restatement (Third) of Agency § 1.01 
(2006). 

Relator alleges that the USAC administered the 
Fund at the direction of the FCC and that it’s opera-
tions were carried out pursuant to FCC regulations.  
Further, the FCC authorizes the USAC to administer 
the E-Rate program, making it responsible for billing 
contributors, collecting contributions, and disbursing 
subsidies, 47 C.F.R. § 54.702(a)-(b), but it maintains 
control of it by requiring it to seek guidance on policy 
and interpretation questions, § 54.702(c), determining 
the composition of it’s board of directors, § 54.703, and 
maintaining the authority to review it’s decisions, 
§ 54.719.  This is sufficient to allege an agency rela-
tionship, and relator is able to proceed with his suit 
regarding post-2009 conduct for this independent rea-
son. 

 
 2 Defendant contests whether relator’s current complaint al-

leges post-2009 conduct.  As discussed below, I conclude that it 

does. 
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III.  Motion for Leave to File  
Second Amended Complaint 

After defendant filed its pending motion to dis-
miss, relator moved for leave to file a second amended 
complaint.  I freely give leave to amend, Fed. R. Civ. 
P. 15, but may deny leave if the amendment is “for 
undue delay, bad faith, dilatory motive, prejudice, or 
futility.”  Ind. Funeral Dirs. Ins. Trust v. Trustmark 
Ins. Corp., 347 F.3d 652, 655 (7th Cir. 2003).  Defend-
ant contends that relator’s motion for leave for leave 
to amend suffers from all of these defects. 

I will allow the amended complaint.  Although the 
motion was filed three years after the filing of the cur-
rent complaint, much of that time was spent litigating 
a previous decision.  Thus, I do not find undue delay.  
I also do not find bad faith or a dilatory motive.  Con-
trary to defendant’s assertion, the proposed amended 
complaint does not contradict the current complaint 
because the current complaint does not allege that de-
fendant corrected its conduct and does allege post-
2009 violations.  See Compl. at 14-15 (ECF No. 64) (al-
leging that “Wisconsin Bell did not comply with LCP 
until at least 2009”); id. at 19 (alleging that “[f]rom 
1997 through the present, Wisconsin Bell knowingly 
made or used, and caused to be made or used, false 
statements including, but not limited to, false repre-
sentations, material omissions, and/or false certifica-
tions relating to prices charged under the E-Rate Pro-
gram”); id. at 3-4 (defining the scope of the complaint 
as “concern[ing] Wisconsin Bell’s acts and practices 
throughout the State of Wisconsin over the ten years 
prior to the filing of Relator’s initial Complaint in this 
matter to the present”).  Although relator’s proposed 
amended complaint provides additional examples of 
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post-2009 conduct, these allegations merely add de-
tails about the post-2010 conduct alleged in the cur-
rent complaint.  Additionally, many of relator’s new 
allegations appear to be aimed at addressing legal is-
sues raised in Shupe, which was decided while rela-
tor’s appeal was pending and thus could not have been 
anticipated when it filed the current complaint. 

Further, based on my conclusion that relator’s 
current complaint states a claim, amendment would 
not be futile.  Finally, the amendment will not preju-
dice defendant.  Though defendant argues that it will 
be required to file another motion to dismiss, it does 
not specify what the grounds might be.  The proposed 
amendment simply adds detail rather than new alle-
gations. 

IV.  Conclusion 

THEREFORE, IT IS ORDERED that defend-
ant’s motion to dismiss (ECF No. 96) is DENIED. 

IT IS FURTHER ORDERED that relator’s mo-
tion for leave to file second amended complaint (ECF 
No. 105) is GRANTED.  The Clerk of Court shall file 
relator’s amended complaint (found at ECF No. 105-
1). 

Dated at Milwaukee, Wisconsin, this 1st day of 
July, 2015. 

s/ Lynn Adelman  
LYNN ADELMAN 
District Judge 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF WISCONSIN 

UNITED STATES OF 
AMERICA, ex rel. TODD 
HEATH, 

Plaintiff-Relator, 

v. 

WISCONSIN BELL, INC., 

Defendant. 

Civil Case No.  
2:08-CV-00724-LA 

SECOND AMENDED COMPLAINT 

Relator, Todd Heath, on behalf of the United 
States of America, for his Second Amended Complaint 
against Wisconsin Bell, Inc., alleges as follows: 

I.  NATURE OF THE CASE 

1. By passing the Telecommunications Act of 
1996 (the “Act”), Congress intended, in part, to speed 
the introduction of advanced telecommunications ser-
vices (including internet access) throughout the na-
tion.  In conjunction with the Act, and in an effort to 
meet this objective, four new government programs 
were created under the umbrella of the Universal Ser-
vice Fund (“USF”).  One of those programs is the 
“Schools and Libraries Program of the Universal Ser-
vice Fund,” commonly known as the E-Rate Program 
(or “E-Rate”).  The E-Rate Program provides federal 
subsidies for telecommunications, internet and re-
lated services provided to schools and libraries 
throughout the nation.  The E-Rate Program is ad-
ministered by the Universal Service Administrative 
Company (“USAC”) under the direction and control of 
the Federal Communications Commission (“FCC”). 
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2. More than $2 billion has been paid for tele-
communications services annually under the E-Rate 
Program, with a large portion of those funds being 
paid directly to telecommunications companies (ra-
ther than to the schools and libraries themselves).  
Until recently, E-Rate funding was capped nationwide 
at $2.25 billion per year.  In December 2014, that cap 
was increased to $3.9 billion annually.  In total, since 
E-Rate funding began to be paid in 1997, more than 
$50 billion has been paid by the E-Rate Program for 
telecommunications services provided to schools and 
libraries.  This spending has benefited the telecommu-
nications industry, which has experienced substantial 
growth since 1996.  Given the E-Rate Program’s pop-
ularity with schools and libraries, and the high need 
levels of these recipients, “[r]equests for E-Rate fund-
ing consistently exceed the annual funding cap.”  Tel-
ecommunications: Long Term Strategic Vision Would 
Help Ensure Targeting of E-Rate Funds to Highest-
Priority Uses, GAO-09-253, Washington, D.C., Mar. 
27, 2009.  To ensure that these scarce federal monies 
are spent appropriately and that the available funds 
are stretched as far as possible, the E-Rate Program 
depends on adherence to the regulations governing 
this federal program.  In this regard, none of those 
regulations are more important than those governing 
the pricing of eligible services. 

3. When Congress passed the Act, it specifically 
mandated that all telecommunications service provid-
ers participating in E-Rate must “provide such ser-
vices to elementary schools, secondary schools, and li-
braries for educational purposes at rates less than the 
amounts charged for similar services to other parties.”  
47 U.S.C. § 254(h)(1)(B) (emphasis added).  The FCC 
recognized the importance of this requirement to the 
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success of the E-Rate Program, and the need for tele-
communications service providers to charge schools 
and libraries at discounted prices was a fundamental 
objective of Congress. 

[T]o achieve the goal of allowing schools and 
libraries to obtain telecommunications ser-
vices at discounted rates, Congress designed a 
system by which common carriers, in the 
course of providing service to the public gen-
erally, are required to offer discounted rates 
to those eligible entities. 

In the Matter of Federal-State Joint Board on Univer-
sal Service, FCC Docket No. 96-45, Jan. 29, 1999 (De-
claratory Order), 14 F.C.C.R. 3040, at 3043. 

4. Despite knowing of E-Rate favored pricing re-
quirements, Defendant Wisconsin Bell, Inc. (“Wiscon-
sin Bell” or “Defendant”), an E-Rate service provider, 
unlawfully and secretly refused to abide by these re-
quirements and routinely failed to bid, offer or charge 
Wisconsin schools and libraries at the favorable, dis-
counted pricing required under federal law.  In the 
process, Defendant unlawfully obtained funding com-
mitments for its own benefit, and knowingly over-
charged the E-Rate Program and falsely certified its 
compliance with E-Rate’s pricing requirements in vio-
lation of the False Claims Act, 31 U.S.C. §§ 3729-
3733. 

II.  THE PARTIES 

5. Relator, Todd Heath (“Relator” or “Heath”), is 
an adult resident and citizen of Waupun, Wisconsin.  
Heath is the owner of “The Telephone Company,” a 
business through which he performs for-hire audits of 
the telecommunications records and bills of schools, 
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school districts, and other entities.  Through these au-
dits and subsequent investigations conducted by 
Heath and his attorneys, and based upon Heath’s own 
professional experience and industry knowledge, 
Heath discovered the unlawful acts and practices de-
scribed herein. 

6. Defendant Wisconsin Bell is a corporation or-
ganized under the laws of Wisconsin with its head-
quarters and principal place of business located at 722 
North Broadway, Milwaukee, Wisconsin. 

III.  SOURCE AND SCOPE OF  
RELATOR’S ALLEGATIONS 

7. The information set forth herein and related 
to the United States Government before the filing of 
this case was derived from the original and first-hand 
knowledge, professional experience and detailed 
phone billing records that Relator obtained through 
his work auditing phone bills for schools and libraries.  
This information was supplemented with additional 
factual investigation conducted by Heath and his 
counsel.  Prior to the filing of his initial Complaint, 
Relator, through his counsel, advised the United 
States that he would be filing a complaint and ap-
prised the United States of his allegations.  The claims 
set forth herein concern Wisconsin Bell’s acts and 
practices throughout the State of Wisconsin over the 
ten years prior to the filing of Relator’s initial Com-
plaint and up to the present day. 

IV.  JURISDICTION AND VENUE 

8. This Court has subject matter jurisdiction 
over this action pursuant to 28 U.S.C. § 1331 and the 
False Claims Act, 31 U.S.C. §§ 3729-3733. 
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9. This Court has personal jurisdiction over the 
parties because Wisconsin Bell is a Wisconsin corpo-
ration that does substantial business in Wisconsin 
and provided a substantial portion, if not all, of the 
telecommunications services at issue to schools and li-
braries located within Wisconsin. 

10. Venue is proper within the Eastern District of 
Wisconsin pursuant to 28 U.S.C. §§ 1391(b)(1) and (2) 
because Relator resides in this District, Defendant is 
a Wisconsin corporation that does business and has 
headquarters in this District, and many of the acts 
and practices complained of herein occurred in this 
District. 

V.  FRAUDULENT CONCEALMENT - 
TOLLING OF STATUTE OF LIMITATIONS 

11. To cover up the scheme and actions described 
in this Complaint, Wisconsin Bell took affirmative ac-
tions to conceal its overbilling of the E-Rate Program, 
remained silent when required to speak, and failed to 
disclose material facts despite its duty to do so under 
the terms of its contracts and applicable law, includ-
ing but not limited to the statutes and regulations 
governing the USF and the E-Rate Program, and the 
False Claims Act. 

12. Because Defendant withheld and concealed 
information about its overcharges and illegal billing 
practices, the FCC was prevented from discovering 
Defendant’s malfeasance, despite its exercise of rea-
sonable care and diligence. 

13. At all material times, Defendant had 
knowledge of its own wrongful actions and of the facts 
giving rise to the claims asserted herein. 
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14. At all material times, Defendant concealed 
material facts from the United States Government, in-
cluding the FCC, by withholding information about its 
billing practices, falsely representing that it was bill-
ing the E-Rate program and schools and libraries con-
sistent with the law, making affirmative representa-
tions and certifications that Defendant knew were 
false, and failing to disclose its routine overbilling of 
the E-Rate Program, despite having an obligation to 
disclose these material facts under applicable law. 

15. Until this unlawful conduct was disclosed to 
the United States Government in connection with the 
filing of Relator’s initial Complaint in this matter, the 
United States Government did not know the material 
facts of Defendant’s routine overbilling of the E-Rate 
Program and schools and libraries, and in the exercise 
of reasonable care and diligence it could not have 
known of the material facts of Defendant’s unlawful 
conduct. 

16. Until Heath’s disclosure of Defendant’s mis-
conduct in connection with this lawsuit, no facts were 
known to the FCC sufficient to put the United States 
Government on notice of the harm sustained as a di-
rect result of the Defendant’s wrongful conduct. 

VI.  AGENCY ALLEGATIONS 

17. Wisconsin Bell and its employees and any 
others carrying out the scheme alleged in this Com-
plaint (and each of them) were the agents and employ-
ees of Wisconsin Bell, and each was acting within the 
course, scope and authority of said agency and em-
ployment, with the full consent, permission and au-
thorization of Wisconsin Bell.  Wisconsin Bell ratified 
and approved all actions in furtherance of the scheme 
alleged herein by such it agents and employees. 
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VII.  SUBSTANTIVE ALLEGATIONS 

A. The Telecommunications Act of 1996 

18. Congress passed the Act, in relevant part, to 
speed the introduction of advanced telecommunica-
tions and information services (including internet) for 
schools and libraries. 

19. When Congress passed the Act in 1996 and 
authorized the E-Rate Program, it required that tele-
communications carriers and others provide the tele-
communications services at issue “at rates less than 
the amounts charged for similar services to other par-
ties.”  47 U.S.C. § 254(h)(1)(B) (emphasis added).  The 
Act also gave the FCC authority to determine the ap-
propriate amount of the reduced rates.  Id.  Thus, Wis-
consin Bell has known, since 1996, that it would need 
to charge favorable prices to schools and libraries par-
ticipating in the E-Rate Program. 

20. The Act further required the FCC to convene 
a Federal-State Joint Board (“Joint Board”) to recom-
mend changes to the FCC’s existing universal support 
mechanisms.  In particular, the Act directed the Joint 
Board to recommend, and the FCC to adopt, a new set 
of universal support regulations to advance the uni-
versal service principles enumerated in the Act.  47 
U.S.C. § 254(a).  Pursuant to this directive, the FCC 
created the Joint Board, which released its Recom-
mended Decision on November 8, 1996.  FCC Docket 
No. 96-45, Nov. 8, 1996. 

21. Thereafter, after further hearings, the FCC 
issued its final decision and order on May 8, 1997.  In 
the Matter of Federal-State Joint Board on Universal 
Service, FCC Docket No. 96-45, May 8, 1997 (“Univer-
sal Service Order”). 
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22. Among other things, the Universal Service 
Order implemented the E-Rate Program, making it 
clear that this federal program was to be administered 
by USAC under the direction and control of the FCC.  
The Universal Service Order established that schools 
and libraries would receive substantial federal subsi-
dies on their telecommunications services, including 
internet access.  These subsidies were to be paid with 
funds that Congress and the FCC mandated that tel-
ecommunications companies pay into the USF, a gov-
ernment fund administered by USAC in its capacity 
as an agent of the United States charged by Congress 
and the FCC with the responsibility for administering 
the E-Rate Program. 

23. Under the Act and the FCC’s Universal Ser-
vice Order, each telecommunications carrier was re-
quired to make regular payments to the USF based on 
the carrier’s interstate and international telecommu-
nications revenue pursuant to a formula devised by 
the FCC.  Under the Act, telecommunications compa-
nies also could choose to pass this cost through to their 
subscribers; thus, the charge frequently appears on 
consumers’ telephone bills as a separate line item 
such as “Universal Service” fee. 

24. Pursuant to the authority granted by the Act, 
the FCC authorized USAC to collect, pool and dis-
burse the USF funds contributed by carriers, all under 
the direction and control of the FCC.  All of USAC’s 
operations are carried out pursuant to regulations 
promulgated by the FCC and under the FCC’s super-
vision.  When it administers the E-Rate Program, 
USAC acts on behalf of, and under the direction and 
control of, the FCC, such that it as an agent of the 
FCC. 
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B. The E-Rate Program 

25. E-Rate provides discounts and federal subsi-
dies to assist schools and libraries throughout the 
United States to obtain affordable telecommunica-
tions and internet access. 

26. Subsidies available to schools and libraries 
depend on the level of poverty and the urban/rural na-
ture of the population that the school or library serves.  
These subsidies are substantial, ranging from 20% to 
90% of the costs of eligible services.  Eligible schools, 
school districts and libraries may apply for these sub-
sidies individually or as part of a consortium. 

27. The actual percentage of the subsidy availa-
ble to any given school or library is determined by a 
formula created by the FCC.  The principal consider-
ation under this formula is the school district’s rate of 
participation in the federal school lunch program.  
Schools and libraries located in school districts at the 
highest rates of lunch program participation receive a 
90% subsidy, while those with the lowest rates of 
lunch program participation receive a 20% subsidy. 

28. These subsidies are funded through the E-
Rate Program, with the subsidy typically being paid 
directly to the telecommunications carrier on behalf of 
an E-Rate beneficiary (the school or library), thus re-
ducing the amount the beneficiary must pay to the tel-
ecommunications carrier on its bill.  See 47 C.F.R. 
§ 54.515. 

C. Pricing Under the E-Rate Program 

29. Wisconsin Bell and all other service providers 
participating in the E-Rate Program are required to 
abide by FCC regulations, including regulations gov-
erning the prices they can charge for their services 
when participating in the E-Rate Program. 
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30. The E-Rate Program requires telecommuni-
cations carriers to offer their “lowest corresponding 
price” (“LCP”) to schools and libraries to be eligible for 
E-Rate reimbursement.  47 C.F.R. § 54.511(b).  The 
FCC adopted regulations in 1997 requiring Wisconsin 
Bell and other telecommunications service providers 
to charge no more than LCP.  Id.; see also 47 C.F.R. 
§ 54.500(f). 

31. This LCP requirement, defined at ¶¶ 484-491 
of the Universal Service Order, at 47 C.F.R. § 54.511, 
and further refined in response to telecommunications 
carriers’ concerns in the FCC’s Fourth Order on Re-
consideration in CC Docket No. 96-45, Report and Or-
der in CC Docket Nos. 96-45, 96-262, 94-1, 91-213, 95-
72, FCC 97-420 (Dec. 30, 1997), protects and saves 
money for both the school and libraries (on their por-
tions of the telecommunications bill) and the E-Rate 
Program (on the portion of the telecommunications 
bill it pays). 

32. The Universal Service Order also requires 
service providers, as a condition of receiving E-Rate 
funding, to certify that the prices they offer and 
charge to schools and libraries are no more than the 
LCP.  See Universal Service Order at ¶ 487.  Telecom-
munications charges that do not satisfy the LCP re-
quirement are ineligible for reimbursement. 

D. Wisconsin Bell’s Failure to Offer LCP 

33. Wisconsin Bell for many years has offered E-
Rate eligible services to hundreds of Wisconsin 
schools and libraries.  Indeed, Wisconsin Bell sells 
millions of dollars of its services and products to E-
Rate beneficiaries around the state each year.  Be-
tween 1996 and the present, Wisconsin Bell has ben-
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efitted from not less than $150 million in E-Rate re-
imbursements.  In the process of selling these services 
and seeking E-Rate reimbursement, Wisconsin Bell 
must repeatedly certify that it is charging schools and 
libraries no more than LCP.  See Universal Service 
Order at ¶ 487. 

34. As described above, federal law requires Wis-
consin Bell to charge E-Rate beneficiaries the LCP for 
all covered telecommunications services.  However, 
when Heath asked Wisconsin Bell to comply with its 
LCP obligations under E-Rate for several of his school 
district customers, Wisconsin Bell employees either 
claimed not to know of the requirement or refused to 
admit that Wisconsin Bell had a duty to comply.  Even 
after this lawsuit was filed, Wisconsin Bell persisted 
in denying that it had a duty to provide schools and 
libraries with the LCP.  In 2009, Wisconsin Bell de-
manded that Heath (who was consulting for school 
districts on various types of overcharges) communi-
cate only with Bevan, Mosca, Giuditta & Zarillo, PC, 
a K Street law firm in Washington, D.C.  In 2009 and 
2010, this K Street law firm wrote numerous letters 
to Heath disputing that Wisconsin Bell had any duty 
to comply with the LCP requirement.  Given Wiscon-
sin Bell’s persistent refusal to admit that it owed any 
duty to charge no more than LCP, it is unsurprising 
that Wisconsin Bell chose not to comply with E-Rate’s 
LCP requirement. 

35. Notwithstanding the clear mandates of the E-
Rate Program, Wisconsin Bell knowingly chose not to 
implement the LCP requirement.  It failed to create a 
system to offer, or even calculate, LCP.  Never did it 
make any effort, prior to learning about the Relator’s 
initial Complaint, to determine LCP, or to offer LCP 
to school districts and libraries in Wisconsin.  As set 
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forth herein, even after learning of this lawsuit, Wis-
consin Bell continued to deny its obligations under E-
Rate and still refuses to comply with its LCP obliga-
tions. 

36. At all relevant times, Wisconsin Bell and its 
sales force were motivated to deny that Wisconsin Bell 
had any LCP obligations because they did not want to 
sell Wisconsin Bell’s services to customers at these 
relatively low prices.  Wisconsin Bell and its sales 
force were financially motivated to sell to schools at 
higher “retail” rates, which offered more profit to Wis-
consin Bell.  Furthermore, Wisconsin Bell and its 
sales force knew that most E-Rate beneficiaries 
(schools and libraries) are unsophisticated with re-
spect to telecommunications services, the E-Rate Pro-
gram, and E-Rate’s pricing requirements, and that 
the schools and libraries could not determine what 
Wisconsin Bell’s best prices were.  Wisconsin Bell 
clearly had superior knowledge concerning the prices 
it was offering to similarly situated customers, as well 
as its pricing structure generally.  Despite having this 
superior knowledge, Wisconsin Bell made no effort to 
develop any method to determine LCP, and it did not 
train its sales force to offer, or even calculate, LCP.  
Even after it learned of this lawsuit, Wisconsin Bell 
continued to overcharge many schools and libraries 
for their E-Rate eligible services and falsely certified 
its compliance with the LCP requirement. 

37. Instead of offering or attempting to calculate 
LCP, Wisconsin Bell generally offered rates to schools 
on an individual case basis (ICB), which resulted in 
disparate, non-LCP pricing.  For example, in 2005, 
Heath reviewed information obtained from his school 
district clients when consulting for them, from which 
he determined based on his professional knowledge 
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and industry experience that, on an ICB basis, Fond 
du Lac School District paid $13.00 per month for each 
Centrex (central office exchange) line, while Burling-
ton School District paid $13.25, Grafton School Dis-
trict paid $16.44, Cudahy schools paid $20.24 and Al-
toona schools paid $22.06 for the identical service.  All 
of these school districts were E-Rate Program partici-
pants.  The prices offered to them by Wisconsin Bell 
were not LCP, a fact that the school districts had no 
way of knowing.  Rather, these prices were at least 
140 to 240 percent of Wisconsin Bell’s actual LCP.  
Throughout the relevant period of time, Wisconsin 
Bell similarly overcharged many other Wisconsin 
school districts, and Defendant has never complied 
with its LCP obligations under the E-Rate Program. 

E. Wisconsin Bell’s VNS Agreements as 
One Measure of LCP 

38. Beginning in approximately 1996, Wisconsin 
Bell began entering into Voice Network Services 
Agreements (“VNS Agreement(s)” or “Agreement(s)”) 
with the State of Wisconsin Department of Admin-
istration (“DOA”).  These VNS Agreements continue 
to be negotiated by Wisconsin Bell and the DOA peri-
odically, and they set Wisconsin Bell’s price for tele-
communications services provided to state depart-
ments and agencies during the term of the Agreement.  
On or about June 1, 2006, Wisconsin Bell and the 
DOA entered into a five-year VNS Agreement (“2006 
VNS Agreement”), which arose from a DOA Request 
for Proposals (“RFP”) dated July 1, 2005.  In June 
2011, the 2006 VNS Agreement was extended for an-
other five years, effective July 1, 2011. 
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39. Under the VNS Agreements, Wisconsin Bell 
agrees to provide telephone services, including Cen-
trex services, to state departments, agencies, univer-
sities and other users at specified rates and charges. 

40. Under these Agreements, public school dis-
tricts have been identified as “authorized users” enti-
tled to the favorable pricing provided.  For example, 
the 2006 VNS Agreement states, at paragraph 1.7, 
that all government-related organizations are “au-
thorized users” entitled to enjoy the favorable rates 
and terms set forth in the Agreement.  In fact, the July 
1, 2005 RFP, which was the basis for the 2006 VNS 
Agreement, specifically required that Wisconsin Bell 
and other bidders agree to provide these favorable 
rates to public school districts. 

41. Given that Wisconsin schools and libraries 
are entitled to the favorable rates set forth in the VNS 
Agreements, the prices set forth therein may be con-
sidered Wisconsin Bell’s LCP for E-Rate Program pur-
poses.  Furthermore, even if the rates set forth in the 
VNS Agreements were not considered to be the LCP 
for some reason, Wisconsin Bell still has routinely 
failed to charge Wisconsin schools the LCP in viola-
tion of E-Rate law.  Indeed, as alleged herein, Wiscon-
sin Bell completely refused even to acknowledge that 
it owes any duty to charge schools and libraries the 
LCP and, therefore, it made no effort for many years 
even to determine what the appropriate LCP was for 
any school or library.  Given that Wisconsin Bell never 
put processes in place to determine what LCP was, it 
is clear that Wisconsin Bell and its employees and 
sales agents made no effort whatsoever to comply with 
the LCP requirement. 

42. Notwithstanding the provisions of the Wis-
consin Bell/DOA VNS Agreements, and the E-Rate 
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LCP requirement, Wisconsin Bell routinely withheld 
information about the rates available to schools and 
libraries under the 2006 VNS Agreement, and it con-
tinues to withhold that information under the 2011 
extension of that Agreement.  Instead of providing 
schools and libraries with bids, quotes, or charges 
based on the favorable pricing that should have been 
provided under the 2006 VNS Agreement and 2011 
extension, Wisconsin Bell regularly bills schools and 
libraries at much higher rates (sometimes more than 
three times greater than LCP) than the amounts al-
lowed under the E-Rate Program.  In approximately 
2009, after considerable effort by Heath acting on be-
half of his school district clients, Wisconsin Bell began 
to bill some, but far from all, of its Wisconsin E-Rate 
customers at the substantially lower rates pursuant 
to the 2006 VNS Agreement.  However, as alleged in 
greater detail below, even then, Wisconsin Bell con-
tinued to overcharge Wisconsin schools and libraries 
routinely for telecommunications services, and it still 
refuses to acknowledge even that it had a duty to offer 
and bill these customers at prices that were no more 
than LCP. 

43. As a result of Wisconsin Bell’s failure and re-
fusal to offer the LCP pricing to schools and libraries, 
many of those schools and libraries paid vastly more 
for telecommunications services than was necessary.  
For instance, in 2005, the Milwaukee School District 
paid $13.84 per Centrex line per month, West Bend 
paid $16.14, and Sheboygan paid $17.61, all while the 
available rate under the 2006 VNS Agreement was ei-
ther $9.25 or $9.45, depending on certain circum-
stances.  All of these school districts were E-Rate Pro-
gram participants, and none of them were offered or 
charged Wisconsin Bell’s LCP. 
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44. When Heath began to ask Wisconsin Bell 
about the 2006 VNS Agreement, Wisconsin Bell origi-
nally stonewalled and refused to admit that the 
Agreement existed.  Then, it refused to provide a copy 
of the Agreement to Heath, even though Heath made 
it clear he was working on behalf of school districts 
that he believed were entitled to whatever favorable 
rates might be contained in the Agreement.  In addi-
tion, Wisconsin Bell refused to disclose to Heath the 
prices it was charging similar customers.  Despite 
Wisconsin Bell’s stonewalling, Heath eventually 
learned that the City of Waupaca library (a relatively 
small customer in a rural area) was receiving during 
2007 far more favorable prices on its telecommunica-
tion service (specifically, PRI service) than any of 
Heath’s school district customers.  The amount being 
charged to the City of Waupaca library for this PRI 
service was another possible measure of LCP for 
Heath’s school district clients.  Again, Wisconsin Bell 
was in the best position to determine the LCP for its 
customers, but it made no effort to do so. 

45. Despite Heath’s best efforts, Wisconsin Bell 
never explained why it allowed some school and li-
brary customers to benefit from the favorable pricing 
under the DOA Agreements, without offering or 
providing those favorable rates to others.  Given Wis-
consin Bell’s unwillingness to disclose the LCP to 
schools and libraries (or even admit that it owed a 
duty to charge them no more than LCP), the fact that 
most schools and libraries did not know they were be-
ing overcharged is unsurprising.  When it adopted the 
lowest corresponding price requirement, the FCC ex-
plained that schools and libraries are relatively unso-
phisticated and lack the telecommunications 
knowledge necessary to negotiate favorable rates.  As 
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a result, even though the VNS Agreements were sup-
posed to benefit schools and libraries, many did not 
know that the rates were available, or how to demand 
or obtain them.  Even when school district customers 
asked Wisconsin Bell for its most favorable rates 
(some even specifically inquiring about the VNS 
Agreements), Wisconsin Bell sales representatives 
falsely told them that they were already getting the 
best rates, and falsely told them they were not author-
ized to get the favorable pricing under the VNS Agree-
ment. 

46. The VNS Agreements, which date back to ap-
proximately 1996 or 1997, first became known to cer-
tain Wisconsin schools when Heath told them about 
the Agreements in connection with his consulting 
work.  This knowledge was then passed among some 
of the school districts, a number of which later ob-
tained the prices that should have been made availa-
ble to them years earlier under the VNS Agreements.  
Still, many other schools and libraries never received 
the favorable pricing under the 2006 VNS Agreement 
because Wisconsin Bell never told them that such 
pricing was available. 

47. Even the schools and libraries that eventually 
received favorable rates under the 2006 VNS Agree-
ment often still were overcharged by Wisconsin Bell 
for telecommunications services, as Wisconsin Bell 
continued to take advantage of their lack of sophisti-
cation in such matters.  In some cases, even after 
Heath corrected certain overcharging on his school 
and library clients’ telephone bills, Wisconsin Bell 
later began overcharging these schools and libraries 
again several months or years later, making it neces-
sary for Heath to continue auditing phone bills to de-
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termine if Wisconsin Bell’s improper billing had re-
sumed.  In other cases, Wisconsin Bell provided 
schools and libraries with the LCP available under the 
VNS Agreements for some services (i.e. Centrex ser-
vices), but not others.  For example, the 2006 VNS 
Agreement provided that ISDN Prime lines—a service 
that consolidates multiple voice and data services 
onto a single circuit terminating in the school’s PBX 
or host computer—were to be billed to authorized us-
ers at a rate of $390.00 per month.  Wisconsin Bell was 
aware that these ISDN Prime lines (also known as 
“PRI Service”) are covered by the VNS agreement, but 
it decided to treat this PRI Service as though it was 
never covered by the VNS Agreement.  Thus, Wiscon-
sin Bell billed schools and libraries for this telecom-
munications service at much higher rates, notwith-
standing the VNS Agreement and the LCP require-
ment.  By way of example, prior to 2009, in the Fond 
du Lac, Hartford Joint 1, Kaukauna and Kimberly 
School Districts, ISDN Prime lines were billed at 
$640.00, $760.00, $820.00 and $845.00 per month, re-
spectively.  The West Bend School District had four 
ISDN Prime Lines, all of which were billed at different 
rates averaging $1,268.19 per month. 

48. Wisconsin Bell’s pattern of overbilling Wis-
consin schools, without regard for its obligation to 
charge them the LCP, continued even after this law-
suit was filed and after the government began issuing 
civil investigative demands as part of the investiga-
tion that followed.  For example, even though the 2006 
VNS Agreement promised that ISDN Prime Lines 
would be billed at $390.00 per month (including local 
calling), during 2010 and thereafter, Wisconsin Bell 
regularly billed school districts significantly more 
than this amount, including the following amounts for 
ISDN Prime Lines: 



71 

 Hartford Joint I: $686/month 

 Kaukauna: $460/month 

 West Bend: $500+/month 

 Fond du Lac: $460/month 

 Kimberly: $460/month 

In some cases, this overcharging was exacerbated by 
the fact that Wisconsin Bell continued to bill for local 
calls, even though the $390 per month rate for ISDN 
Prime lines under the 2006 VNS Agreement included 
unlimited local calls, meaning that these schools 
never should have been charged for local calling once 
they purchased these lines.  Thus, during 2010 and 
after, Wisconsin Bell was billing for local calling ser-
vices that never should have been billed, including lo-
cal calls as high as $2,000 per month in some cases 
(specifically, for the West bend School District). 

49. Based on his knowledge, education, profes-
sional experience and careful analysis of the telecom-
munications charges and supporting documentation 
provided to him by his school and library clients as 
part of his consulting work, Heath determined that, 
during 2010 and thereafter, Wisconsin Bell has con-
tinued to engage in its practice of overbilling schools 
and libraries, notwithstanding the VNS Agreements 
and the LCP requirement of the E-Rate Program. 

F. Wisconsin Bell’s False Certifications 

50. At all times between 1997 and the present, 
Wisconsin Bell’s obligation to certify that it was charg-
ing no more than LCP was an express requirement of 
the E-Rate Program.  In addition, by seeking and ac-
cepting reimbursement under the E-Rate Program, 
Wisconsin Bell was certifying its compliance with the 
LCP requirement. 
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51. Wisconsin Bell’s compliance with the LCP re-
quirement is a material condition for reimbursement 
under the E-Rate Program. 

52. As set forth above, Wisconsin Bell still has not 
complied with its LCP obligations, resulting in sub-
stantial overcharges to Wisconsin schools and librar-
ies and the E-Rate Program.  At most, Wisconsin Bell 
might have made some token effort to comply with the 
LCP requirement after it learned that Heath filed this 
lawsuit.  However, documents obtained by Heath from 
his clients after this lawsuit was filed show that Wis-
consin Bell still failed and refused to comply with the 
LCP requirement during 2010 and thereafter. 

53. Despite learning of this lawsuit, Wisconsin 
Bell has withheld and continues to withhold from the 
FCC all pertinent information about its past noncom-
pliance with LCP. 

54. At all relevant times, from 1996 to the pre-
sent, Wisconsin Bell has known that LCP is an ex-
press requirement of the E-Rate Program and that 
LCP compliance is a material condition for E-Rate re-
imbursement.  Each request for payment from the E-
Rate Program is a certification by Wisconsin Bell that 
it is complying with the E-Rate Program require-
ments, and not charging more than LCP.  See Univer-
sal Service Order at ¶ 487.  Despite knowing this, Wis-
consin Bell sought funding from E-Rate many thou-
sands of times between 1996 and the present, thus 
certifying that it was complying with E-Rate’s LCP re-
quirement many thousands of times.  When these cer-
tifications were made, Defendant knew it had no pro-
cesses in place to determine what the LCP was for any 
given school or library, that it had not trained its em-
ployees and sales representatives on how to determine 
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LCP, and that it was not complying (or even attempt-
ing to comply) with E-Rate’s LCP requirement.  Thus, 
Wisconsin Bell made knowingly false certifications to 
the E-Rate Program many thousands of times be-
tween 1996 and the present.  Indeed, every single one 
of the certifications of E-Rate/LCP compliance ever 
made by Wisconsin Bell was knowingly false when 
made, as Wisconsin Bell has always known that it 
never complied with the LCP requirement and never 
even made a significant effort to comply with the LCP 
requirement. 

55. FCC Form 473 is the E-Rate Program’s “Ser-
vice Provider Annual Certification Form” (referred to 
in E-Rate terminology as a “SPAC”), which every ser-
vice provider must fill out annually. 

The Form 473 must be completed by each ser-
vice provider, for each separate service pro-
vider Identification Number (SPIN), to con-
firm that the invoice forms submitted by each 
service provider are in compliance with the 
FCC’s rules governing the schools and librar-
ies universal support mechanism. 

Instructions for FCC Form 473, p. 1. 

56. Additionally, service providers must fill out 
and submit FCC Form 474 (“Service Provider Invoice 
Form,” or “SPIF”) with each invoice they submit to the 
E-Rate Program administrators for reimbursement.  
Form 474 notes that, as a prerequisite to any Form 
474 request, a SPAC certification of compliance with 
E-Rate rules must be on file: 

Service Provider Annual Certification Form 

The FCC Form 473, Service Provider Annual 
Certification Form, is used by the service pro-
vider and confirms that the service provider’s 
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invoice forms are completed in compliance 
with FCC rules governing the schools and li-
braries Universal Service support mecha-
nism.  The Form 473 must be completed and 
submitted by the service provider prior to the 
service provider submitting its first invoice to 
USAC.  No invoices will be paid without a 
Form 473 filed for the pertinent year.  If you 
have not done so already, please be sure to 
complete and submit the Form 473. 

Instructions to Form 474, p. 2. 

57. Wisconsin Bell executed Forms 473 every 
year since 1997, and each separate request it made for 
E-Rate reimbursement included an executed Form 
474. 

58. In every Form 473 it signed, Wisconsin Bell 
certified that the invoice forms it submitted to USAC: 

contain requests for Universal Service sup-
port for services which have been billed to the 
service customers on behalf of schools, librar-
ies, and consortia of those entities, as 
deemed eligible for Universal Support by 
the fund administrator. 

Form 473, line 10 (emphasis added). 

59. Wisconsin Bell further certified that its in-
voices: 

are based on bills or invoices issued by the ser-
vice provider to the service provider’s custom-
ers on behalf of schools, libraries and consor-
tia of those entities, as deemed eligible for 
Universal Service support by the fund 
administrator. 

Form 473, line 11 (emphasis added). 
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60. Each and every Form 473 submitted by Wis-
consin Bell since 1997 was false, as Wisconsin Bell has 
never undertaken the steps necessary to identify and 
charge LCP. 

61. Each and every Form 473 submitted by Wis-
consin Bell since 1997 violated the False Claims Act. 

62. Each and every Form 473 submitted by Wis-
consin Bell since 1997 subjects Wisconsin Bell to po-
tential False Claim Act liability. 

63. In addition, each and every Form 473 submit-
ted by Wisconsin Bell since 1997: (1) covered up Wis-
consin Bell’s scheme; (2) contained false, fictitious or 
fraudulent statements or representations; and 
(3) made use of a false writing, all in violation of fed-
eral law, including but not limited to the False Claims 
Act. 

64. E-Rate Program recipients must execute and 
file two other FCC forms.  Each school and library par-
ticipating in E-Rate must execute and file FCC Form 
471, which requests discounts from E-Rate on eligible 
services.  In it, the signer must certify compliance 
with bidding requirements, including that the most 
cost-effective service was selected (Line 27), that all 
competitive bidding requirements have been complied 
with (Line 28), and that the school or library has “com-
plied with all program rules.”  (Line 30). 

65. FCC Form 472, the “Billed Entity Applicant 
Reimbursement Form” (known as a “BEAR”), is the 
form used to invoice USAC for E-Rate discounts on a 
retroactive basis (when the service provider does not 
discount applicant bills directly).  Form 472 is 
jointly submitted by the applicant and the ser-
vice provider.  On it, the school or library must cer-
tify that the amounts listed on the BEAR “represent 
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charges for eligible services delivered to and used by 
eligible schools, libraries . . .”  FCC Form 472, Block 3, 
Section A.  The service provider must sign the Form 
472 in Block 4. 

66. The Forms 471 submitted to USAC by Wis-
consin Bell’s customers since 1997, and the Forms 472 
jointly submitted by Wisconsin Bell and Wisconsin 
Bell’s customers since 1997, were false because of Wis-
consin Bell’s failure to offer LCP during that time pe-
riod.  Wisconsin Bell’s certifications of compliance 
with E-Rate rules for procurement, pricing, and eligi-
bility of services were knowingly false when made by 
Wisconsin Bell, inasmuch as they were premised on 
certifications of E-Rate compliance and the legitimacy 
of Wisconsin Bell’s offers.  With regard to the Forms 
471 submitted by Wisconsin Bell’s school and library 
clients, the false certifications made by the schools 
and libraries were inadvertent and not knowingly 
made by the schools and libraries, as these Wisconsin 
Bell customers were the victims of Wisconsin Bell’s 
overbilling and related misconduct, not the perpetra-
tors.  However, Wisconsin Bell was fully aware of the 
E-Rate Program rules, fully familiar with Forms 471 
and Forms 472, fully aware that the schools’ and li-
braries’ certifications on the Forms 471 were false, 
and fully aware that USAC relied on these certifica-
tions as a condition of payment.  Wisconsin Bell 
caused, jointly submitted (in the case of the Forms 
472), benefitted from, and is responsible for the 
schools’ and libraries’ false certifications. 

67. Wisconsin Bell’s causing, and using, the false 
certifications by the schools and libraries on FCC 
Forms 471 violated the False Claims Act.  Wisconsin 
Bell’s joint submission of FCC Forms 472, and its 
causing and using the false certifications by the 
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schools and libraries on FCC Forms 472, also violated 
the False Claims Act. 

G. USAC Acts as an Agent of the United 
States When Administering E-Rate 

68. At all relevant times, while USAC has been 
administering the E-Rate Program, it has acted on be-
half of the United States.  In this regard, the USF and 
E-Rate funds distributed by USAC to telecommunica-
tions service providers, schools and libraries are funds 
that were provided and made available to USAC by 
the United States Government and only because 
USAC is acting as the administrator of the E-Rate 
Program, appointed by the FCC on behalf of the 
United States Government.  Absent the governmental 
authority provided to USAC by Congress and the 
FCC, USAC would have no power to obtain, collect or 
distribute the billions of dollars that it pays out annu-
ally as the administrator of E-Rate. 

69. At all relevant times, USAC acted at the di-
rection and under the supervision of the FCC when 
administering the E-Rate Program.  See 47 C.F.R. 
§§ 54.500-54.523, 54.701-.725. 

70. The amount that telecommunications provid-
ers must contribute to fund the E-Rate Program is de-
termined quarterly by the FCC.  See 47 C.F.R. 
§ 54.709(a).  If the amount of the contributions is in-
sufficient in any given quarter, USAC cannot seek 
commercial loans unless it first obtains the permis-
sion of the FCC to do so.  See 47 C.F.R. § 54.709(c). 

71. Telecommunications carriers may pass 
through to consumers the amounts that they contrib-
ute to the USF, and they often do so under a heading 
such as “Universal Service” fee that is included on the 
customers’ phone bills.  In such cases, the ultimate 
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cost of the E-Rate Program is borne by consumers gen-
erally, rather than the telecommunications compa-
nies. 

72. USAC was appointed by the FCC to adminis-
ter the E-Rate Program.  Without the government’s 
authority, USAC would not have the ability or right to 
collect the billions of dollars that the telecommunica-
tions providers contribute to E-Rate annually.  See 47 
C.F.R. § 54.701, et seq. 

73. USAC has no independent legal right or au-
thority to pay E-Rate funds to schools, libraries or tel-
ecommunications service providers.  Id. 

74. The FCC is intimately involved in the audit-
ing of USAC, given that the auditor appointed to re-
view USAC’s finances and operations is required to 
file its final audit report with the FCC.  See 47 C.F.R. 
§ 54.717(j).  The FCC is then allowed, after receiving 
the audit report, to take any action necessary to en-
sure that USAC is operating consistent with regula-
tory requirements.  See 47 C.F.R. § 54.717(k). 

75. USAC is prohibited from making public pol-
icy, interpreting statutes or rules, or interpreting the 
intent of Congress.  In all such situations, USAC must 
seek guidance from the FCC.  See 47 C.F.R. 
§ 54.702(c). 

76. To assist the FCC in overseeing the E-Rate 
Program, USAC must regularly provide the FCC with 
a wide range of information, including: (1) annual re-
ports detailing USAC’s operations, activities, and ac-
complishments for the prior year; (2) quarterly report-
ing on E-Rate disbursements; (3) full access to all data 
collected by USAC when administering E-Rate; (4) an 
accounting of USAC’s financial transactions in accord-
ance with generally accepted principles for federal 
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agencies; (5) performance measurement reports when 
requested by the FCC; and (6) projected quarterly 
budgets that must be approved by the FCC before 
USAC can disburse any E-Rate funds.  See 47 C.F.R. 
§§ 54.702(g), (h), (j), (n), (o), 54.715(c). 

77. The annual compensation for USAC officers 
and employees may not exceed the basic rate of pay in 
effect for “Level I of the Executive Schedule” for fed-
eral government employees.  47 C.F.R. § 54.715(b). 

78. Without the authority provided by the federal 
government, USAC could not collect E-Rate contribu-
tions, administer the E-Rate Program, or pay billions 
of dollars for telecommunications services annually. 

79. The FCC closely supervises and retains ulti-
mate control over USAC’s activities. 

80. When USAC is administering the E-Rate Pro-
gram, it is acting as an agent of the United States. 

VIII.  DAMAGES AND CIVIL PENALTIES 

81. Because Wisconsin Bell never calculated 
LCP, and all information about Wisconsin Bell’s pric-
ing is entirely within Wisconsin Bell’s control, Relator 
cannot posit a damages estimate at this time.  How-
ever, given that all of Wisconsin Bell’s certifications 
and submissions to the E-Rate Program have been 
false and unlawful, Relator alleges that damages to 
the United States are, at least, in the millions of dol-
lars.  In addition, civil penalties are available under 
the False Claims Act in amounts ranging from $5,500 
to $11,000 per violation.  Given that Wisconsin Bell 
has had hundreds of E-Rate-eligible school and library 
customers in Wisconsin, and that it ordinarily re-
quested reimbursement from E-Rate quarterly (if not 
more frequently) for each school or library, there have 
been many thousands of false claims submitted by 
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Wisconsin Bell to the E-Rate Program during the rel-
evant time period. 

COUNT I 
United States False Claims Act 

82. Relator realleges paragraphs 1 through 81 of 
this Complaint. 

83. From 1997 through the present, Wisconsin 
Bell knowingly made or used, and caused to be made 
or used, false statements including, but not limited to, 
false representations, material omissions, and/or false 
certifications relating to prices charged under the E-
Rate Program, and its compliance with the E-Rate 
Program requirements as a condition of eligibility to 
participate in E-Rate, in order to cause false or fraud-
ulent claims to be presented to and paid by USAC as 
the agent of the United States responsible for admin-
istering the E-Rate Program, in violation of the False 
Claims Act.  Defendant knowingly and willfully has 
violated the False Claims Act by submitting, and 
causing the submission of, false claims, and accepting 
payment pursuant to those false claims. 

84. Defendant knowingly has caused school dis-
tricts and libraries to submit false claims for payment 
to USAC, knowing that such false claims would be 
submitted to USAC for reimbursement, and knowing 
that such school districts and libraries were unaware 
that they were submitting claims for reimbursement 
with prices that violated the rules of the E-Rate Pro-
gram.  By virtue of the acts alleged herein, Defendant 
knowingly presented, or caused to be presented, false 
or fraudulent claims to the United States Govern-
ment, including its agent, USAC, for payment or ap-
proval, in violation of the False Claims Act, including 
31 U.S.C. § 3729(a)(1)(A) and (B). 
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85. Compliance with E-Rate Program rules and 
regulations, including LCP, is an express condition of 
eligibility for reimbursement by the USF.  If it were 
not for Wisconsin Bell’s certifications of compliance, 
USAC would not have issued E-Rate reimbursement 
payments to Wisconsin Bell or the schools and librar-
ies to which it provided telecommunications services. 

86. In addition, Defendant violated and continues 
to violate 31 U.S.C. § 3729(a)(1)(G), because it know-
ingly has concealed and knowingly and improperly 
avoided or decreased its obligation to pay or transmit 
money to the USF.  As set forth herein, Defendant 
knowingly has failed to comply with its statutory ob-
ligation to offer its telecommunications services at 
LCP to schools and libraries since the inception of the 
E-Rate Program, and it has concealed the fact that it 
failed to comply with this obligation.  Moreover, at 
various times since 1997, Wisconsin Bell’s wrongdoing 
was highlighted, or in the exercise of reasonable dili-
gence should have been apparent to Wisconsin Bell 
management and compliance personnel, and it failed 
to furnish information about its noncompliance with 
the E-Rate Program to the officials responsible for in-
vestigating such wrongdoing, in violation of the False 
Claims Act. 

87. The United States is entitled to three times 
the amount by which it has been damaged, to be de-
termined at trial, plus a civil penalty of not less than 
$5,500 and not more than $11,000 for each false claim 
presented or caused to be presented.  Defendant has 
been aware of its failure to calculate LCP and the 
other wrongdoing alleged herein since the inception of 
the E-Rate Program in 1997.  Defendant is not enti-
tled to the benefit of any of the reduced damages pro-
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visions of 31 U.S.C. § 3729(a)(2) because it did not pro-
vide the United States with information, promptly or 
otherwise, upon discovering the violations.  To the 
contrary, Wisconsin Bell actively has withheld such 
information since the inception of the E-Rate Pro-
gram. 

88. The FCC and USAC, unaware of the foregoing 
circumstances and conduct of Wisconsin Bell, ap-
proved ineligible transactions and funding requests 
for schools and libraries in Wisconsin and subse-
quently paid claims to Defendant and its customers 
out of the USF that were ineligible and either should 
not have been paid at all, or should only have been 
paid at lesser amounts than those sought.  By reason 
of these payments, the United States Government has 
been damaged in an undetermined amount. 

PRAYER FOR RELIEF 

WHEREFORE, Relator prays for judgment 
against Wisconsin Bell as follows: 

a. that Wisconsin Bell be ordered to cease and 
desist from submitting false claims to the E-Rate Pro-
gram; 

b. that judgment be entered in favor of the 
United States and against Wisconsin Bell in the 
amount of each and every false or fraudulent claim, 
multiplied as provided for in 31 U.S.C. § 3729(a), plus 
civil penalties and statutory damages to the maxi-
mum extent allowed under the False Claims Act; 

c. for all damages suffered by the United States, 
together with costs and all available pre- and post-
judgment interest; 

d. that Relator be awarded the maximum 
amount allowed pursuant to the False Claims Act; 
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e. that judgment be granted for Relator and the 
United States and against Wisconsin Bell for all costs, 
including, but not limited to, court costs, expert fees, 
investigative expenses, other costs incurred in inves-
tigating and prosecuting this matter, and all attor-
neys’ fees incurred by Relator and the United States 
in the prosecution of this suit; and 

f. that the United States be granted such other 
and further relief as the Court deems just and proper. 

JURY TRIAL DEMAND 

Relator, on behalf of the United States of America, 
hereby demands a jury trial on all claims so triable. 

Respectfully submitted this 7th day of January, 2015. 

 O’NEIL, CANNON, HOLLMAN, 
DEJONG & LAING S.C. 

Attorney for Plaintiff/Relator 

By: s/ Douglas P. Dehler        
Douglas P. Dehler 
Wis. State Bar No. 1000732 
Doug.Dehler@wilaw.com 
Laura J. Lavey 
Wis. State Bar No. 1079346 
Laura.Lavey@wilaw.com 
Christa D. Wittenberg 
Wis. State Bar No. 1096703 
Christa.Wittenberg@wilaw.com 

P.O. Address: 
O’Neil, Cannon, Hollman, DeJong & Laing S.C. 
111 East Wisconsin Avenue, Suite 1400 
Milwaukee, Wisconsin 53202 
(414) 276-5000 
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The judgment of the district court is REVERSED, 
with costs, and the case is REMANDED to the dis-
trict court for further proceedings consistent with this 
opinion.  The above is in accordance with the decision 
of this court entered on this date. 
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UNITED STATES OF AMERICA, 

ex. rel. TODD HEATH 
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v. 

WISCONSIN BELL, INC., 

Defendant-Appellee 
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The judgment of the district court is REVERSED, 
with costs, and the case is REMANDED to the dis-
trict court for further proceedings consistent with the 
amended opinion issued January 16, 2024.  The above 
is in accordance with the amended decision of this 
court entered on this date. 
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