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QUESTION PRESENTED

Call-A-Head Portable Toilets, Inc., Call-A-Head
Corp., and Charles W. Howard were convicted in a
quasi-criminal administrative proceeding of three
charges issued by the New York State Department of
Environmental Conservation based solely upon a
“criminal court information and summons (ticket)”
(App. 141)! issued by an Environmental Conservation
Officer who was not called as a witness, did not testify,
and was not cross-examined at the Hearing, and whose
last known address was purposely withheld by the
prosecutor to prevent Call-A-Head Portable Toilets,
Inc., Call-A-Head Corp., and Charles W. Howard from
calling the Environmental Conservation Officer as a
witness at the Hearing. It was the New York State
Attorney General’s position before the New York State
Court of Appeals that the Sixth Amendment does not
apply in civil cases, including administrative proceed-
ings like the one at issue in this case. This case thus
poses the important question:

Do the accused in State administrative pro-
ceedings have a Sixth Amendment right to
confront and cross-examine witnesses whose
written testimony serves as evidence against
the accused?

L “App ___” refers to pages in the Appendix filed with this
Writ of Certiorari.
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PARTIES TO THE PROCEEDING

Petitioners are Call-A-Head Portable Toilets, Inc.,
Call-A-Head Corp., and Charles W. Howard, who are
the Petitioners-Appellants in these proceedings.

Respondents are the New York State Department
of Environmental Conservation and Basil Seggos,
Commissioner, who are the Respondents-Respondents
in these proceedings.

CORPORATE DISCLOSURE STATEMENT

Pursuant to the Rules of the Supreme Court, Rule
29.6, Appellants Call-A-Head Portable Toilets, Inc. and
Call-A-Head Corp. certify they are closely held and not
publicly traded corporations formed under the laws of
the State of New York and that there are no parent or
subsidiary corporations related to it and no publicly
held corporation owns 10% or more of its stock.

RELATED CASES

In the Matter of the Alleged Violations of the New York
State Environmental Conservation Law, Articles 17
and 25, and Part 661 of Title 6 of the Official Compila-
tion of Codes, Rules and Regulations of the State of New
York, by Call-A-Head Portable Toilets, Inc., et al., State
of New York Department of Environmental Conserva-
tion, DEC File Nos. R2-20030505-238, R2-20030505-
129, March 4, 2019.
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RELATED CASES — Continued

In the Matter of Call-A-Head Portable Toilets, Inc., et
al. v. New York State Department of Environmental

Conservation, et al., New York State Supreme Court,
County of Queens, 707956/2019, August 12, 2019.

In the Matter of Call-A-Head Portable Toilets, Inc., et
al. v. New York State Department of Environmental
Conservation, et al., New York State Supreme Court,
Appellate Division: Second Judicial Department, 2019-
10579, February 15, 2023.

In the Matter of Call-A-Head Portable Toilets, Inc., et
al. v. New York State Department of Environmental

Conservation, et al., New York State Court of Appeals,
SSD 18, April 20, 2023.

In the Matter of Call-A-Head Portable Toilets, Inc., et
al. v. New York State Department of Environmental

Conservation, et al., New York State Court of Appeals,
2023-402, November 21, 2023.
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PETITION FOR A WRIT OF CERTIORARI

Call-A-Head Portable Toilets, Inc., Call-A-Head
Corp., and Charles W. Howard petition for a writ of cer-
tiorari to review the judgment of the New York State
Supreme Court Appellate Division: Second Depart-
ment in this case.

&
v

OPINIONS BELOW

The decision by the New York State Court of Ap-
peals denying the Motion for leave to appeal can be
found at 2023 NY Slip Op 76969 and is reproduced at
App. 1. The dismissal of the case by the New York State
Court of Appeals upon the ground that no substantial
constitutional question is directly involved can be
found at 2023 NY Slip Op 65335 and is reproduced at
App. 2. The opinion of the Supreme Court of the State
of New York, Appellate Division, Second Department
can be found at 213 A.D.3d 842 and is reproduced at
App. 3-11. The decision from the New York State Su-
preme Court, Queens County transferring the case to
the Supreme Court of the State of New York, Appellate
Division, Second Department is unreported and is re-
produced at App. 12-15. The decision of the Commis-
sioner of the New York State Department of
Conservation is unreported and can be found at 2019
N.Y. ENV LEXIS 14 and is reproduced at App. 16-185.

&
v
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JURISDICTION

The jurisdiction of this Court is invoked under 45
U.S.C. § 1257(a). The New York State Court of Appeals
denied the Motion for leave to appeal on November 21,
2023. App. 1. An application to extend the time to file a
petition for a writ of certiorari from February 19, 2024
to April 4, 2024 was granted by Justice Sotomayor on
February 6, 2024. Therefore, the writ of certiorari is
timely under Rules 13.5 and 29.2 of this Court.

&
v

CONSTITUTIONAL PROVISION

In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and dis-
trict wherein the crime shall have been com-
mitted, which district shall have been previously
ascertained by law, and to be informed of the
nature and cause of the accusation; to be con-
fronted with the witnesses against him; to
have compulsory process for obtaining wit-
nesses in his favor, and to have the Assistance
of Counsel for his defence. Sixth Amendment
to the United States Constitution.

V'S
v

STATEMENT OF THE CASE
A. Factual Background

Call-A-Head Portable Toilets, Inc., Call-A-Head
Corp., and Charles W. Howard (collectively referred to
as “CAH Parties”) operate a portable toilet company
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(App. 64) at the real property located at 302-304 Cross
Bay Boulevard, Broad Channel, Queens County, New
York (“Subject Property”), which is located in a pur-
ported regulated tidal wetland and adjacent area.

On July 2, 2004 the New York State Department
of Environmental Conservation (“DEC”) commenced
administrative proceedings against the CAH Parties.
The DEC amended its Complaint on May 8, 2012 al-
leging nineteen charges that can be broken into three
categories: (1) operating a commercial use facility
within a regulated tidal wetland area and tidal wet-
land adjacent area without a permit; (2) installing
structures on its property without a permit; and (3)
draining untreated residual content of portable toilets,
including sewage, chemicals and wash-down fluids, di-
rectly into the waters of Jamaica Bay.

Nearly twelve years after commencing the admin-
istrative proceeding, the matter proceeded to a hearing
before the Hon. Richard A. Sherman (“Hearing Of-
ficer”). The Hearing was held on June 13, 14, 15, 2016,
November 15, 16, 17, 2016 and January 10, 2017. App.
53.

Despite seven days of hearing and the unfettered
opportunity to introduce all evidence of the allegations
asserted against the CAH Parties, the only evidence
introduced by the DEC to support its allegations that
the CAH Parties drained untreated residual content of
portable toilets, including sewage, chemicals, and
wash-down fluids, directly into the waters of Jamaica
Bay was “a criminal court information and summons
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(ticket)” (App. 141) (“Criminal Summons”) issued by
ECO A.M. Mat (“ECO Mat”). App. 141.

The Criminal Summons was a sworn statement by
a person who alleged he witnessed the CAH Parties
draining untreated residual content of portable toilets,
including sewage, chemicals, and wash-down fluids,
directly into the waters of Jamaica Bay. App. 141.

Despite the fact that the Criminal Summons was
the sole piece of evidence supporting three charges al-
leged against the CAH Parties, the DEC never called
ECO Mat as a witness at the Hearing. As a result, the
CAH Parties could not and did not confront and cross-
examine ECO Mat regarding the contents of his Crim-
inal Summons.

ECO Mat was available to the DEC. First, the
Hearing did not commence until four years after the
filing of the Amended Complaint. In those four years,
the DEC knew that ECO Mat was a necessary and ma-
terial witness for three of its charges alleged against
the CAH Parties. Yet, the DEC did not take the neces-
sary precautions to have him available for the Hearing.

Second, the DEC represented to the CAH Parties
and the Hearing Officer that ECO Mat refused to re-
turn the telephone call of the DEC prosecutor in ad-
vance of the Hearing. ECO Mat was a recently retired
employee of the DEC who could have been called as a
witness or could have been subpoenaed by the DEC.
However, the DEC did not do so. App. 149.
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Not relying upon the DEC to call him as a witness,
the CAH Parties requested from the Hearing Officer
an Order directing the DEC prosecutor to produce
ECO Mat’s last known address. The Hearing Officer di-
rected the DEC to produce ECO Mat’s last known ad-
dress, but the DEC never produced it. App. 149.

The DEC’s failure to provide ECO Mat’s last
known address interfered with and impeded the CAH
Parties from calling ECO Mat as a witness at the Hear-
ing and thus prevented the CAH Parties from confront-
ing him and cross-examining him. Thus, ECO Mat’s
Criminal Summons went unchallenged by the CAH
Parties through cross-examination, which this Court
called “the device best suited to determine the trust-

worthiness of testimonial evidence.” Watkins v.
Sowders, 449 U.S. 341, 349 (1981).

In his Order finding the CAH Parties guilty of the
three charges for which the Criminal Summons was
the sole piece of evidence, Commissioner Basil Seggos
(“Commissioner”) relied solely on the Criminal Sum-
mons to find the CAH Parties guilty of three charges
against them. App. 32, App. 34. The Commissioner held
that since the Hearing Officer determined that ECO
Mat’s “statements in the tickets and the accompanying
case initiation form to be sufficiently reliable and pro-
bative to form the basis for respondents’ liability,” the
DEC had established the violations by the CAH Par-
ties. App. 32.

The finding of “sufficiently reliable and probative
to form the basis for respondent’s liability” (App. 32)
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without permitting or enabling the CAH Parties to
confront and cross-examine ECO Mat violated the
CAH Parties’ Sixth Amendment Confrontation Clause
rights.

B. Procedural History

The Commissioner issued his decision on March 4,
2019. App. 16.

On May 6, 2019, the CAH Parties filed a N.Y.
CPLR article 78 proceeding in the New York State
Supreme Court, County of Queens challenging the
Commissioner’s decision arguing the decision was ar-
bitrary, capricious, and contrary to law. N.Y. CPLR
§ 7803.3; N.Y. CPLR § 7803.4. One of the bases for the
CAH Parties’ challenges to the Commissioner’s decision
was a violation of the CAH Parties’ Sixth Amendment
right to confront their accuser (ECO Mat) challenging
the use of ECO Mat’s Criminal Summons as a basis to
find the CAH Parties guilty of three of the charges.

On August 12, 2019 the New York State Supreme
Court, County of Queens transferred the case to the
Supreme Court of the State of New York Appellate Di-

vision, Second Judicial Department pursuant to N.Y.
CPLR § 7804(g). App. 12-15.

On February 15, 2023, the Supreme Court of the
State of New York Appellate Division, Second Judicial
Department denied the CAH Parties’ Petition holding,
with respect to the issue of the CAH Parties’ Confron-
tation Clause argument only, that “[w]e further note



7

that hearsay evidence was properly admitted at the
administrative hearing.” App. 8.

The CAH Parties filed with the New York State
Court of Appeals an appeal as of right based upon sub-
stantial constitutional grounds namely a violation of
the CAH Parties’ Sixth Amendment right to confront
and cross-examine ECO Mat. The New York State
Court of Appeals sua sponte dismissed the appeal upon
the ground that no substantial constitutional question
is directly involved. App. 2.

The CAH Parties then filed a Motion for leave to
appeal with the New York State Court of Appeals on
the grounds that the CAH Parties’ Sixth Amendment
right to confront and cross-examine ECO Mat was vio-
lated. On November 21, 2023, the motion was denied
by the New York State Court of Appeals. App. 1.

&
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REASON FOR GRANTING THE
WRIT OF CERTIORARI

THIS COURT SHOULD GRANT
REVIEW TO CLEARLY ESTABLISH THE
CONSTITUTIONAL RIGHT TO CONFRONT
AND CROSS-EXAMINE WITNESSES IN
STATE ADMINISTRATIVE PROCEEDINGS

In the United States today there are two tiers of
the judicial system, one is the constitutional system of
Courts and a second system is that of administrative
proceedings with each administrative agency having
its own rules, regulations, and procedures. More and
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more citizens of the United States are facing charges,
claims, and proceedings in this second-tier, adminis-
trative judicial system. However, State administrative
agencies, like the DEC in this proceeding, often do not
give citizens the opportunity to confront witnesses in
administrative proceedings and shortcut the due pro-
cess guaranteed by the United States Constitution. Too
many accused do not have the financial wherewithal to
challenge the lack of due process provided to them in
the administrative proceedings, which allows the pro-
ceedings’ processes to be unchallenged in the Courts.

While this Court for more than a century has not
explicitly held that the right to confront and cross-ex-
amine witnesses in administrative proceedings is fun-
damental to due process, this Court has alluded to the
right in many cases.

In this case, the CAH Parties were not afforded the
opportunity to confront ECO Mat and therefore, the
CAH Parties did not receive the minimum level of due
process guaranteed to them under the United States
Constitution. This case is a proper vehicle for this
Court to make explicit what has been implicitly im-
plied in the Court’s prior decisions.

However, despite this Court’s precedents that al-
luded to the constitutional right to confront witnesses
in administrative proceedings, the New York State At-
torney General argued, before the New York State
Court of Appeals, that the Sixth Amendment does not
apply in civil cases, including civil administrative pro-
ceedings like this one.
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This Court’s precedent, although not explicit, sug-
gests that, contrary to the New York State Attorney
General’s position before the New York State Court of
Appeals, the Sixth Amendment right to confront wit-
nesses and cross-examine witnesses is a constitutional
right enjoyed by the accused in State administrative
proceedings.

For example, in Ohio Bell Tel. Co. v. Pub. Util.
Com., 301 U.S. 292, 300 (1937), this Court held that the
failure of the Commission to provide the data and doc-
uments it relied upon to order refunding in the mil-
lions of dollars resulted in “not the fair hearing
essential to due process. It is condemnation without
trial.”

In Carter v. Kubler, 320 U.S. 243, 247 (1943) this
Court held “[t]he basic elements of such a hearing in-
clude the right of each party to be apprised of all the
evidence upon which a factual adjudication rests, plus
the right to examine, explain or rebut all such evi-
dence.”

In Reilly v. Pinkus, 338 U.S. 269, 276 (1949), this
Court held “one against whom serious charges of fraud
are made must be given a reasonable opportunity to
cross-examine witnesses on the vital issue of his pur-
pose to deceive.”

In GREENE v. McELROY, 360 U.S. 474, 496-497
(1959), this Court opined:

Certain principles have remained relatively
immutable in our jurisprudence. One of these
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is that where governmental action seriously
injures an individual, and the reasonableness
of the action depends on fact findings, the ev-
idence used to prove the Government’s case
must be disclosed to the individual so that he
has an opportunity to show that it is untrue.
While this is important in the case of docu-
mentary evidence, it is even more important
where the evidence consists of the testimony
of individuals whose memory might be faulty
or who, in fact, might be perjurers or persons
motivated by malice, vindictiveness, intoler-
ance, prejudice, or jealousy. We have formal-
ized these protections in the requirements of
confrontation and cross-examination. They
have ancient roots. They find expression in
the Sixth Amendment which provides that in
all criminal cases the accused shall enjoy the
right “to be confronted with the witnesses
against him.” This Court has been zealous to
protect these rights from erosion. It has spo-
ken out not only in criminal cases, e. g., Mattox
v. United States, 156 U.S. 237, 242-244; Kirby
v. United States, 174 U.S. 47; Motes v. United
States, 178 U.S. 458, 474; In re Oliver, 333 U.S.
257, 273, but also in all types of cases where
administrative and regulatory actions were
under scrutiny. E. g., Southern R. Co. v. Vir-
ginia, 290 U.S. 190; Ohio Bell Telephone Co. v.
Public Utilities Commission, 301 U.S. 292;
Morgan v. United States, 304 U.S. 1, 19; Carter
v. Kubler, 320 U.S. 243; Reilly v. Pinkus, 338
U.S. 269. Nor, as it has been pointed out, has
Congress ignored these fundamental require-
ments in enacting regulatory legislation.
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Joint Anti-Fascist Committee v. McGrath, 341
U.S. 168-169 (concurring opinion).

During the Hearing in this administrative pro-
ceeding, the CAH Parties were not provided the oppor-
tunity to confront and cross-examine ECO Mat, the
sole witness against the CAH Parties to three charges
asserted against the CAH Parties by the DEC. It was
ECO Mat’s written statements that were used by the
Commissioner to find the CAH Parties guilty of those
three charges. App. 32, 34.

In his Order finding the CAH Parties guilty of the
three charges, the Commissioner, relying solely on the
Criminal Summons, held ECO Mat’s “statements in
the tickets and the accompanying case initiation form
to be sufficiently reliable and probative to form the ba-
sis for respondents’ liability.” App. 32.

In Crawford v. Washington, 541 U.S. 36, 61 (2004),
in the criminal context, this Court held the Confronta-
tion “Clause’s ultimate goal is to ensure reliability of
evidence, but it is a procedural rather than a substan-
tive guarantee. It commands, not that evidence be re-
liable, but that reliability be assessed in a particular
manner: by testing in the crucible of cross-examina-
tion.”

In this administrative proceeding, the CAH Par-
ties did not have an opportunity to test the Criminal
Summons and ECO Mat’s reliability to the crucible of
cross-examination.
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Yet, the Commissioner, in finding the CAH Parties
guilty of three of the charges, made the determination
that ECO Mat’s “statements in the tickets and the ac-
companying case initiation form [were] sufficiently re-

liable and probative to form the basis for respondents’
liability.” App. 32.

The Commissioner’s determination of reliability of
ECO Mat’s statements without the CAH Parties hav-
ing had the opportunity to confront and cross-examine
ECO Mat in the Hearing, coupled with the DEC’s fail-
ure to provide the CAH Parties with ECO Mat’s last
known address, which would have permitted the CAH
Parties to call or subpoena ECO Mat as a witness to
confront and cross-examine him (App. 147-150), was a
violation of the CAH Parties’ Sixth Amendment right
to confront witnesses.

This case presents the opportunity for this Court
to explicitly hold that the accused in State administra-
tive proceedings have a Sixth Amendment right to con-
front and cross-examine witnesses whose testimony
could serve as a basis for a finding against the accused
and that cross-examination is a fundamental compo-
nent of due process enjoyed by the accused in State
administrative proceedings.

&
v
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CONCLUSION

For these reasons, the petition for a writ of certio-
rari should be granted.

Respectfully submitted,

AUSTIN GRAFF

Counsel of Record

THE SCHER LAwW FirM, LLP

600 Old Country Road, Suite 440
Garden City, New York 11530
agraff@scherlawfirm.com

(516) 746-5040
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State of New York
Court of Appeals

Decided and Entered on the
twenty-first day of November, 2023

Present, Hon. Rowan D. Wilson, Chief Judge, presid-
ing.

Mo. No. 2023-402
In the Matter of Call-A-Head Portable Toilets,
Inc., et al.,
Appellants,
V.
New York State Department of Environmental
Conservation et al.,
Respondents.

Appellants having moved for leave to appeal to the
Court of Appeals in the above cause;

Upon the papers filed and due deliberation, it is
ORDERED, that the motion is denied.

/s/ Lisa LeCours
Lisa LeCours
Clerk of the Court
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State of New York
Court of Appeals

Decided and Entered on the
twentieth day of April, 2023

Present, Hon. Rowan D. Wilson, Chief Judge, presid-
ing.

SSD 18
In the Matter of Call-A-Head Portable Toilets,
Inc., et al.,
Appellants,
V.
New York State Department of Environmental
Conservation, et al.,
Respondents.

Appellants having appealed to the Court of Ap-
peals in the above title;

Upon the papers filed and due deliberation, it is

ORDERED, that the appeal is dismissed without
costs, by the Court sua sponte, upon the ground that
no substantial constitutional question is directly in-
volved.

Judge Halligan took no part.

/s/ Lisa LeCours

Lisa LeCours
Clerk of the Court
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Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D70486
T/htr

__AD3d___ Argued - October 6, 2022
COLLEEN D. DUFFY, J.P.
REINALDO E. RIVERA
DEBORAH A. DOWLING
JANICE A. TAYLOR, JJ.
2019-10579 DECISION, ORDER
In the Matter of Call-A-Head & JUDGMENT
Portable Toilets, Inc., et al., (Filed Feb. 15, 2023)

petitioners/appellants, v New
York State Department of
Environmental Conservation, et
al., respondents/respondents.

(Index No. 707956/19)

The Scher Law Firm, LLP, Carle Place, NY (Austin
Graff of counsel), for petitioners/appellants.

Letitia James, Attorney General, New York, NY
(Judith N. Vale, Ari J. Savitzky, and Sarah E. Coco
of counsel), for respondents/respondents.

Proceeding pursuant to CPLR article 78 to review
so much of a determination of the New York State De-
partment of Environmental Conservation dated March
4, 2019, as adopted the recommendation of an admin-
istrative law judge dated February 14, 2018, made af-
ter a hearing, sustaining 10 causes of action alleging
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that the petitioners violated ECL 17-0803 and 25-0401,
and related regulations, and imposed a civil penalty in
the sum of $300,000, jointly and severally payable by
the petitioners, $100,000 of which would be suspended
if the petitioners/appellants complied with the terms
and conditions of the determination, including comply-
ing with a restoration plan, and assessed an additional
civil penalty against the petitioner Charles W. Howard
in the sum of $7,500, which proceeding was transferred
to this Court by order of the Supreme Court, Queens
County (Pam Jackman Brown, J.), dated August 12,
2019, and appeal by the petitioners from the same or-
der.

ORDERED that the appeal is dismissed (see CPLR
5701[b]; 7804[g]); and it is further,

ADJUDGED that the determination is confirmed
insofar as reviewed, the petition is denied, and the pro-
ceeding is dismissed on the merits; and it is further,

ORDERED that one bill of costs is awarded to the
respondents.

In 2004, the respondent/respondent New York State
Department of Environmental Conservation (hereinaf-
ter the DEC) commenced an administrative enforcement
proceeding against the petitioners, alleging that their
activities at three sites in Broad Channel (hereinafter
Site 1, Site 2, and Site 3) violated the Environmental
Conservation Law and related DEC regulations. The
DEC filed an amended complaint in 2012, and an ad-
ministrative hearing was commenced before an admin-
istrative law judge (hereinafter the ALJ) on June 13,
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2016. The violations at issue here involved, inter alia,
the petitioners’ alleged expanding of commercial struc-
tures without a permit, and discharging of the residual
content of portable toilets into Jamaica Bay, also with-
out a permit. Site 1 was previously the subject of a
consent order issued in 1994, based, inter alia, upon a
prior inspection in 1992. The consent order gave the
petitioner Call-A-Head Corp. temporary authority to
operate on Site 1 for 120 days from the effective date
of the consent order, noted that the temporary author-
ization would expire unless renewed by the DEC, and
stated that the DEC would not renew the temporary
authorization unless Call-A-Head Corp. applied for the
permit necessary to operate the site. At the adminis-
trative hearing, an employee of the DEC testified that
an application for the necessary permit was received
by the DEC in 2004, approximately 10 years later, and
consideration of that application was suspended due to
pending violations.

In February 2017, after the DEC had rested its
case, the petitioners discharged their attorney, and the
ALdJ granted them an extended adjournment so that
they could engage new counsel. In May 2017, the peti-
tioners purportedly engaged new counsel, but that at-
torney subsequently declined to represent them. The
ALJ declined to grant a further adjournment, and the
administrative hearing was closed without the peti-
tioners having put on a case. Each side was permitted
to submit posthearing briefs, through which the DEC
withdrew the causes of action pertaining to Site 2.
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During the administrative hearing, the DEC pre-
sented surveys, photographs, maps, inspection reports,
the previously issued summonses, and the testimony
of multiple DEC employees who testified as to their
observations with respect to the charged violations.
Largely crediting the DEC’s evidence, the ALdJ sus-
tained 10 causes of action against the petitioners, and
recommended a civil penalty in the sum of $300,000 for
the violations at Site 1, jointly and severally assessed
against the petitioners, and an additional civil penalty
in the sum of $7,500 for the violation at Site 3, assessed
against the petitioner Charles W. Howard. On March
4, 2019, the DEC issued a determination which largely
adopted the ALJ’s findings and recommendations, but,
additionally, suspended $100,000 of the $300,000 civil
penalty imposed for the Site 1 violations, contingent
upon the petitioners’ compliance with the terms and
conditions of the determination, including complying
with a restoration plan. The petitioners commenced
this proceeding pursuant to CPLR article 78 to review
the determination, and the Supreme Court transferred
the proceeding to this Court (see CPLR 7804[g]).

“Judicial review of an administrative determina-
tion made after a hearing required by law, and at
which evidence was taken, is limited to whether that
determination is supported by substantial evidence”
(Matter of Clan Fitz, Inc. v New York State Liq. Auth.,
144 AD3d 1024, 1025 [internal quotation marks omit-
ted]; see CPLR 7803[4]). Substantial evidence “means
such relevant proof as a reasonable mind may accept
as adequate to support a conclusion or ultimate fact”
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(300 Gramatan Ave. Assoc. v State Div. of Human
Rights, 45 NY2d 176, 180). While substantial evidence
is “‘more than seeming or imaginary, it is less than a
preponderance of the evidence, overwhelming evidence
or evidence beyond a reasonable doubt’” (Matter of
S & S Pub, Inc. v New York State Liq. Auth., 109 AD3d
933, 934, quoting 300 Gramatan Ave. Assoc., 45 NY2d
at 180-181). “The standard demands only that a given
inference is reasonable and plausible, not necessarily
the most probable” (Matter of Ridge Rd. Fire Dist. v
Schiano, 16 NY3d 494, 499 [internal quotation marks
omitted]).

After the close of the administrative hearing, the
petitioners contended that the DEC lacked subject mat-
ter jurisdiction over Site 1 and Site 3, because those
sites were not adjacent to tidal wetlands as defined in
the applicable regulations, i.e., 6 NYCRR 661.4(b)(1), in
that railroad tracks and roads ran parallel to, and sep-
arated the petitioners’ property from, the boundaries
of the tidal wetlands. Although an objection on the
ground of subject matter jurisdiction “may be raised at
any time and may not be waived” (Lacks v Lacks, 41
NY2d 71, 74-75), the ALdJ properly rejected the peti-
tioners’ argument. “Subject matter jurisdiction ‘refers
to objections that are fundamental to the power of ad-
judication of a court.” ‘Lack of jurisdiction’ should not
be used to mean merely ‘that elements of a cause of
action are absent, but that the matter before the court
was not the kind of matter on which the court had
power to rule” (Garcia v Government Empls. Ins. Co.,
130 AD3d 870, 871, quoting Manhattan Telecom. Corp.
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v H & A Locksmith, Inc., 21 NY3d 200, 203). Here, the
petitioners have not actually raised an objection on the
basis of subject matter jurisdiction, as their argument
does not address the DEC’s statutory powers to adju-
dicate the underlying controversy (see ECL 3-0301). To
the contrary, the petitioners’ contention that Sites 1
and 3 are not adjacent to tidal wetlands within the
meaning of the applicable regulation (see 6 NYCRR
661.4[b][l]) bears on “a substantive element of the
cause[s] of action and not a jurisdictional element”
(Thrasher v United States Liab. Ins. Co., 19 NY2d 159,
166). In any event, the ALdJ rejected the petitioners’ ar-
gument on the merits, crediting the evidence presented
by the DEC during the administrative hearing, includ-
ing witness testimony and the official tidal wetlands
map for the area. Accordingly, the ALJ’s conclusion on
this matter is supported by substantial evidence in the
record.

Contrary to the petitioners’ contention, the addi-
tional findings and recommendations set forth in the
challenged determination are supported by substan-
tial evidence (see Matter of Ridge Rd. Fire Dist. v Schi-
ano, 16 NY3d at 499; 300 Gramatan Ave. Assoc., 45
NY2d at 180-181). We further note that hearsay evi-
dence was properly admitted at the administrative
hearing (see People ex rel. Vega v Smith, 66 NY2d 130,
139; Matter of Bracco’s Clam & Oyster Bar, Inc. v New
York State Liq. Auth., 156 AD3d 629, 630; Matter of
Graham v New Hampton Fire Dist., 131 AD3d 1168; 6
NYCRR 622.11[a][6][vii]).
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Since an administrative hearing was held on the
DEC’s petition, the petitioners were not entitled to a
separate hearing regarding the penalty to be imposed
(see 6 NYCRR 622.12[f]; Matter of Howard v Cahill,
290 AD2d 712, 715-716). In any event, there was no
triable issue of fact warranting a separate hearing.
Contrary to the petitioners’ contentions, the penalties
imposed are not shocking to the conscience of the court
(see Matter of Stasack v New York State Dept. of Envtl.
Conservation, 176 AD3d 1456, 1460; Matter of Zahav
Enters., Inc. v Martens, 150 AD3d 748, 751; Matter of
Venditti v New York State Dept. of Envtl. Conservation,
57 AD3d 685, 686; Matter of Oil Co. v New York State
Dept. of Envtl. Conservation, 277 AD2d 241, 241-242).

Further, the petitioners failed to state a claim
sounding in selective enforcement. To establish a claim
of selective enforcement, “a litigant must show that the
law was enforced with both an ‘unequal hand’ and an
‘evil eye’; ‘to wit, there must be not only a showing that
the law was not applied to others similarly situated
but also that the selective application of the law was
deliberately based upon an impermissible standard
such as race, religion or some other arbitrary classifi-
cation’” (People v Blout, 90 NY2d 998, 999, quoting
Matter of 303 W. 42nd St. Corp. v Klein, 46 NY2d 686,
693; see Bower Assoc. v Town of Pleasant Val., 2 NY3d
617, 631; Matter of Kings Point Holdings, LLC v
Kings Point Vil. Justice Ct., 83 AD3d 714). “To estab-
lish enough of a case to trigger an evidentiary hear-
ing as of right, a petitioner must show, on the strength
of sworn affidavits and other proof supplying factual
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detail, that he [or she] is more likely than not to suc-
ceed on the merits” (Matter of 303 W. 42nd St. Corp. v
Klein, 46 NY2d at 695-696).

As to the first prong of the analysis, the petitioners
contend that two companies which operate similar
businesses in nearby facilities have not been subject
to the same permitting requirements, nor any ad-
ministrative enforcement proceedings. However, the
petitioners have not alleged that, like them, these com-
panies had interactions with the DEC extended over a
lengthy period, involving allegations of wrongdoing
over a substantial period of time, resulting in a prior
consent order. Nor have the petitioners provided any
actual evidence of these other companies’ activities, or
any details of their purportedly similar violations. Ac-
cordingly, the petitioners have failed to establish that
they and these other companies are similarly situ-
ated. Further, and especially in light of the petitioners’
unique history, their additional allegations concerning
the DEC’s counsel furnish no basis for finding that the
DEC had an improper motive for pursuing the case
against them. Accordingly, the petitioners’ showing
was insufficient to trigger an evidentiary hearing re-
garding selective enforcement (see id.).

The petitioners’ remaining contentions are with-
out merit.

DUFFY, J.P., RIVERA, DOWLING and TAYLOR, JJ.,
concur.
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ENTER:
/s/ Maria T. Fasulo

Maria T.Fasulo
Clerk of the Court




App. 12

FILED: QUEENS COUNTY | INDEX NO. 707956/2019
CLERK 08/20/2019 04:01 PM

NYSCEF DOC. NO. 103 RECEIVED NYSCEF:
08/20/2019

NEW YORK SUPREME COURT -
COUNTY OF QUEENS

IAS PART 19
SHORT FORM ORDER

Present: Hon. Pam Jackman Brown, JSC

_______________ X
Index No.:
CALL-A-HEAD PORTABLE
TOILETS, INC., 707956/2019
CALL-A-HEAD CORP., and Motion Date: 7/22/19
CHARLES W. HOWARD, Cal. No. 7 &8
Petitioners, Mot. Seq. No.: 1&2
-against- (Filed Aug. 20, 2019)
NEW YORK STATE DEPART-
MENT OF ENVIRONMENTAL
CONSERVATION, and BASIL
SEGGOS, Commissioner,
Respondents.
_______________ X

Recitation, as required by CPLR § 2219(a), of the
following papers e-file numbered Ito 35 and, 37 to 102
to read on this Notice of Petition and Order to Show
Cause by Petitioner.
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PAPERS E-FILE
NUMBERED
Papers |Exhibits
Notice of Petition - Affirmation |1-2 38-39, 44
Annexed
Order To Show Cause- Exhibits|1,3, 29, 37|4-28,30-
Annexed 35, 40-42,
Stipulation- Time to Answer 43
Answer in Special Proceeding |45 46-100
Affirmation in Response to 101
Petitioner’s Motion for
Preliminary Injunction
Verified Reply 102

Upon the papers listed above, this Notice of Peti-
tion and Order to Show Cause is hereby decided in ac-
cordance with this Decision/Order.

Upon review of the parties’ submissions and after
conference with the Court on July 22, 2019, the Court
finds that the instant petition raises question regard-
ing whether a determination made as a result of a
hearing, held, and at which evidence was taken, pur-
suant to direction by law is, on the entire record, sup-
ported by substantial evidence, in accordance with
CPLR § 7803(4). Thus, in accordance with CPLR
§ 7804(g), this matter shall be transferred for disposi-
tion to the Supreme Court of the State of New York
Appellate Division, Second Judicial Department. Ac-
cordingly, it is hereby

ORDERED, that the instant proceeding is trans-
ferred to the Supreme Court of the State of New York
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Appellate Division, Second Judicial Department; and
it is further

ORDERED, that, pursuant to the parties’ Stipula-
tion, dated July 22, 2019, the Decision and Order, dated
March 4, 2019, issued by Commissioner Seggos shall
not be enforced until this proceeding is finally decided,
except that the stay shall end if this proceeding is not
timely perfected in accordance with the Rules of the
Appellate Division, Second Judicial Department. A
copy of the Stipulation, dated July 22, 2019, is annexed
herewith.

Dated: August 12,2019 /s/ Jackman Brown
Jamaica, NY HON. PAM JACKMAN
BROWN, J.S.C.
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Supreme Court Civil Term
COUNTY OF ___QUEENS Index No. 707956/2019

Motion Calendar No. 6&7
Call-A-Head Plaintiff ) STIPULATION
Portable Toilets Inc. et al ) HON. Pam Jackman-
. ) Brown JSC
-against- )

) Date 7/22/19

NMS DEC, et al Defendant.

The parties to this action agree as follows:

2. The parties agree that the Decision and Order

dated March 4, 2019 issued by Commissioner Seggos
shall not be enforced until this proceeding is finally de-

cided, except that the stay shall end if this procedure
is not timely perfected in accordance with the Rules of

the Appellate Division, Second Judicial Department.

/s/ Austin Graff /s/ _Elizabeth Morgan
Austin Graff Elizabeth Morgan
The Scher Law Firm Asst Atty General

Petitioners on behalf of Respondents
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NYSCEF DOC. NO. 4 RECEIVED NYSCEF:
05/06/2019

STATE OF NEW YORK
DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

In the Matter of the Alleged Violations of Articles
17 and 25 of the New York State Environmental
Conservation Law (ECL) and Parts 661 and 750 of
Title 6 of the Official Compilation of Codes, Rules
and Regulations of the State of New York (6 NYCRR)

by-
CALL-A-HEAD PORTABLE TOILETS, INC.;
CALL-A-HEAD CORP;

CHARLES W. HOWARD, individually and
as corporate officer of Call-A-Head Portable
Toilets, Inc., and Call-A-Head Corp.;

KENNETH HOWARD, individually and
as corporate officer of Call-A-Head Portable
Toilets, Inc., and Call-A-Head Corp.; and

CHARLES P. HOWARD, individually and
as corporate officer of Call-A-Head Portable
Toilets, Inc., and Call-A-Head Corp.;

Respondents.
DEC File Nos. R2-20030505-128, R2-20030505-129
DECISION AND ORDER OF THE COMMISSIONER
March 4, 2019
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DECISION AND ORDER OF THE COMMISSIONER

This administrative enforcement proceeding ad-
dresses violations by respondents Call-A-Head Port-
able Toilets, Inc. (Call-A-Head, Inc.), Call-A-Head
Corp., Charles W. Howard (C.W. Howard), Kenneth
Howard, and Charles P. Howard (C.P. Howard), of
New York State’s laws and regulations pertaining to
tidal wetlands and the State Pollutant Discharge
Elimination System (SPDES). Staff of the New York
State Department of Environmental Conservation
(Department or DEC) alleged that these violations oc-
curred at two sites, designated as Site 1 and Site 3, in
Queens County.!

SUMMARY

Site 1 is located at 302-304 Cross Bay Boulevard,
Broad Channel, Queens (Site 1) (see Hearing Report at
2-3 [Findings of Fact 1 and 2]). Site 1 is the principal
place of business of Call-A-Head, Inc. and Call-A-Head
Corp. (collectively, Call-A-Head) and is comprised of
two tax parcels owned by one or more respondents
(Queens County Tax Blocks 15375 Lot 48 [Lot 48] and
15376 Lot 45 [Lot 45]) (see Hearing Report at 4 [Find-
ing of Fact 8]). Lot 45 and Lot 48 are located entirely
within the adjacent area of a regulated tidal wetland

! Department staff included causes of action numbered 17
and 18 relating to a parcel designated as Site 2 in its amended
complaint dated May 8, 2012 (2012 Complaint), but subsequently
withdrew those causes of action (see Hearing Report at 5 n 4; DEC
Staff’s Closing Brief dated July 27, 2017 [Staff Closing Brief], at
20).
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as depicted on map number 598-496 (see Hearing Re-
port at 4-5 [Finding of Fact 16]).

Site 1 also consists of a portion of an adjacent par-
cel which is owned by the federal government and is
part of the Gateway National Recreation Area (see
Hearing Report at 4 [Finding of Fact 9]). This adjacent
parcel is located within a regulated tidal wetland and
adjacent area (see Hearing Report at 4-5 [Findings of
Fact 9 and 16]).

Site 3 is located at 40 West 17th Road, Broad
Channel, Queens (Site 3) (see Hearing Report at 5 [Find-
ing of Fact 18]). Site 3 is comprised of two tax parcels
(Queens County Tax Block 15322 Lots 19 and 20) (see
Hearing Report at 5 (Finding of Fact 18]). All of Site 3
is located within a regulated tidal wetland and its ad-
jacent area (see Hearing Report at 43). Respondent
Charles W. Howard acquired Site 3 on October 1, 2002
and was the owner of record at the time of the alleged
violation (see Hearing Report at 5 [Finding of Fact 18]).

Department staff commenced this administra-
tive enforcement proceeding by service of a complaint,
dated July 2, 2004 (see Hearing Report at 1). By an
amended complaint dated May 8, 2012 (2012 Com-
plaint), staff alleges nineteen causes of action. Specifi-
cally, staff alleges that respondents conducted the
following activities without a permit issued by the De-
partment:
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Site 12

1. “constructing a commercial use facility not requir-
ing water access within a regulated tidal wetland
area and tidal wetland adjacent area” in viola-
tion of section 25-0401 of the Environmental
Conservation Law (ECL) and section 661.8 and
661.5(b)(48) of title 6 of the Official Compilation of
Codes, Rules and Regulations of the State of New
York (6 NYCRR);?

2. “undertaking commercial or industrial use activi-
ties not requiring water access within a regulated
tidal wetland area and tidal wetland adjacent
area” in violation of ECL 25-0401,6 NYCRR 661.8
and 661.5(b)(48);*

3. “[installing] a structure or structural components”
in violation of ECL 25-0401 and 6 NYCRR 661.8
and 661.5(b)(48) and (51);°

6. “creating a ditch within the regulated tidal wet-
land adjacent area without a DEC permit” in

2 The following numbers correspond to the causes of action
alleged by staff in the 2012 Complaint but excludes those causes
of action withdrawn by Department staff. Department staff with-
drew causes of action numbered 4, 5, 13, 14, 15, 16, 17 and 18,
and accordingly, those are not listed here and will not be ad-
dressed in this decision and order.

3 The first cause of action relates to respondents’ alleged ex-
pansion of a garage.

4 The second cause of action relates to respondents’ operation
of a portable toilet facility.

5 As discussed in the hearing report, the third cause of action
relates to the installation of structures including large steel con-
tainers used for office and storage space, oil tanks, asphalt drive-
ways, paths and a parking area and fences.
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violation of ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(51) and (57);

“draining untreated residual content of portable
toilets, including sewage, chemicals and wash-
down fluids, directly into the waters of Jamaica
Bay” in violation of ECL 17-0803 and 6 NYCRR
751.1(a);

“draining untreated residual content of portable
toilets, including sewage, chemicals and wash-
down fluids, directly into the waters of Jamaica
Bay” in violation of ECL 25-0401 and 6 NYCRR
661.8 and 661.5(b)(44) and (52);

“placing gravel to create a storage yard/parking lot
measuring 50 feet by 80 feet immediately east of
the facility approximately 7 feet landward of the
tidal wetland boundary” in violation of ECL 25-
0401 and 6 NYCRR 661.8 and 661.5(b)(30) and
(51);

“placing a metal container, portable toilets, vehi-
cles & trailers in the [gravel storage] area” in vio-
lation of ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(48) and (51);

“placing fill in the tidal wetland adjacent area” in
violation of ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(30);

“clearing and removing vegetation within the tidal
wetland adjacent area” in violation of ECL 25-
0401 and 6 NYCRR 661.8 and 661.5(b)(57); and
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Site 3

19. “placing fill in the regulated tidal wetland and/or
tidal wetland adjacent area” in violation of ECL
25-0401 and 6 NYCCR 661.8 and 661.5(b)(30).¢

In its 2012 Complaint, staff requested a penalty
of no less than three hundred thousand dollars
($300,000) for the violations at Site 1 (see Hearing Re-
port at 50).” With respect to remedial relief, the ALJ
noted that staff requested that respondents discon-
tinue use of Site 1 as a portable toilet facility, remove
all structures and impervious surfaces that were not
in place at the time that respondents took possession
of the site, and restore the tidal wetland adjacent areas
to the satisfaction of the Department (see Hearing Re-
port at 50; see also 2012 Complaint, at 16, § III). With
regard to Site 3, Department staff requested an order
assessing a separate penalty of $7,500 on respondent
Charles W. Howard (see Hearing Report at 50).%

By answer dated June 22, 2012, respondents
generally denied Department staff’s allegations and
asserted two affirmative defenses. Specifically, respond-
ents argued that Department staff failed to state a
cause of action and that a hearing should not be held

6 The nineteenth cause of action relates to activities conducted
by the individual respondent Charles W. Howard at Site 3.

7 In its closing brief, staff requested “at least a doubling” of
the penalty amount sought under the 2012 Complaint (see Staff
Closing Brief, at 33).

8 Department staff withdrew its request for remedial relief
at Site 3 because the new owner of the site entered into an order
on consent to remediate the site (see Staff Closing Brief, at 28-29).
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until staff complies with respondents’ disclosure request.®
The matter was originally assigned to Administrative
Law Judge (ALJ) Susan DuBois, and subsequently re-
assigned to ALdJ Richard Sherman.

In accordance with 6 NYCRR 622, an adjudicatory
hearing was held by ALJ Sherman over the course of
eleven months, with seven days of testimony. On May
9, 2017, the ALJ denied respondents request for an-
other adjournment and closed the evidentiary hearing.
By motion papers dated June 28, 2017, respondents
moved (i) to dismiss the matter for want of subject mat-
ter jurisdiction, or (ii) in the alternative, to reopen the
evidentiary hearing.l® Department staff opposed re-
spondents’ motions. In the attached hearing report,
ALJ Sherman denied both motions (see Hearing Re-
port at 8-19).

® By bench ruling dated June 14, 2016, the ALJ authorized
respondents to plead a third affirmative defense, specifically that
the alleged tidal wetland violations predate the effective date of
the tidal wetland land use regulations (August 20, 1977) and
therefore the alleged activities do not require a permit.

10 In their motion papers dated June 28, 2017, respondents
argued that Site 1 does not contain a regulated tidal wetland or
tidal wetland adjacent area and, therefore, the Department lacks
subject matter jurisdiction. The issue of subject matter jurisdic-
tion relates to whether the Commissioner has the authority to
hear and decide tidal wetlands enforcement matters, not whether
Department staff established that respondents’ property is lo-
cated in a regulated tidal wetland or adjacent area (see Manhat-
tan Telecom Corp. v H & A Locksmith, Inc., 21 NY3d 200 [2013]).
Furthermore, respondents failed to establish that the ALJ over-
looked or misapprehended any matters of law or fact. Thus, the
ALJ correctly denied the motions.
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ALJ Sherman prepared the attached hearing re-
port in which he concludes that with regard to Site 1,
Department staff met its burden of proof relating to
the first, second, third (in part), seventh, eighth, ninth,
tenth, eleventh, and twelfth causes of action. ALJ Sher-
man did not find that respondents violated that part of
the third cause of action that relates to the installation
of oil tanks on Site 1. In addition, the ALJ determined
that Department staff failed to prove the sixth cause
of action pertaining to the creation of a ditch by re-
spondents in the tidal wetland adjacent area.

In the hearing report, ALJ Sherman recom-
mended that a civil penalty in the amount of $300,000
be assessed, jointly and severally, against respondents
Charles W. Howard, Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp. for the violations at Site 1 (see
Hearing Report at 55 and 58). In addition, ALJ Sher-
man concluded that respondents must develop and
implement an approvable restoration plan consistent
with the restoration requested by staff, except that
ALJ Sherman declined to recommend that respondent
remove the addition to the garage building (formerly
L-shaped building) (see Hearing Report at 56-58). The
ALJ also noted that the request that respondents re-
move all gravel and other imported fill be limited to the
fill associated with the proven violations at Site 1 (see
Hearing Report at 57-58).

Regarding the violations on Site 3, ALJ Sherman
concluded that Department staff established that re-
spondent Charles W. Howard is liable for the viola-
tion set forth in the nineteenth cause of action and
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recommended a civil penalty in the amount of $7,500
(see Hearing Report at 55).

Based upon my review of the hearing record, I
adopt the ALJ’s hearing report as my decision in this
matter, subject to the following comments.!

DISCUSSION

Corporate Respondents — Call-A-Head Portable Toi-
lets, Inc., and Call-A-Head Corp.

In the hearing report, ALJ Sherman concluded
that neither Department staff nor respondents distin-
guish between the operations of the two corporate en-
tities — Call-A-Head Portable Toilets, Inc. and Call-A-
Head Corp. (corporate respondents) — with respect to
the allegations in the 2012 Complaint. I agree with
ALJ Sherman that the two corporations, among other
things, are both longstanding established legal entities
engaged in the portable toilet business with their prin-
cipal place of business located at Site 1. Based on this
record, I concur with the ALJ that Call-A-Head Porta-
ble Toilets, Inc., and Call-A-Head Corp. should be held
jointly and severally liable for the violations at Site 1.

1At various times, this proceeding was suspended for con-
siderable periods of time as efforts to resolve the matter through
settlement or mediation were undertaken. These efforts proved
unsuccessful. In addition, disputes over document production, re-
spondents’ efforts to change legal representation, and other “dila-
tory behavior” attributed to respondents caused further delays
(see Hearing Report at 11-19).
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Responsible Corporate Officer Doctrine

Regarding respondents Charles W. Howard, Ken-
neth Howard, and Charles P. Howard, ALJ Sherman
determined that Department staff failed to establish
whether these individual respondents, although corpo-
rate officers, had the authority and responsibility to
prevent the alleged violations at issue. It is well settled
that a corporate officer can be held personally liable for
violations by the corporate entity that threaten public
health, safety, or welfare (see e.g. Matter of Galfunt,
Order of the Commissioner, May 5, 1993, at 2). A cor-
porate officer need only have responsibility over the ac-

tivities of the business that caused the violations to be
held individually liable (see id.).

Here, while Department staff alleged in the 2012
Complaint that each of the individual respondents was
at all pertinent times responsible for and directly in-
volved in the day-to-day business activities of the cor-
poration, staff did not raise the responsible corporate
officer doctrine at hearing. Accordingly, I agree with
ALJ Sherman that based on the record, individual re-
spondents Charles W. Howard, Kenneth Howard, and
Charles P. Howard, may not be held personally liable
under the responsible corporate officer doctrine for the
violations of the corporate respondents.

Individual Respondents
— Charles W. Howard

A review of the hearing record indicates that
Charles W. Howard is the controlling owner of Lot 45,
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and the sole owner of Lot 48 at Site 1 wherein the al-
leged violations occurred (see Hearing Report at 4
[Findings of Fact 13 and 15]). Additionally, Charles W.
Howard is the longstanding president of corporate re-
spondents, was directly involved in the negotiation of
a 1994 consent order to resolve violations at Site 1, and
has regularly attended the Department’s inspections
of the site (see Hearing Report at 8).!2 Therefore, based
on the record before me and the reasons set forth by
ALJ Sherman in the hearing report (id.), respondent
Charles W. Howard is personally liable for the viola-
tions at Site 1. As noted, regarding the violations at
Site 3, the ALJ concluded that respondent Charles W.
Howard is liable for the Site 3 violation set forth in the
nineteenth cause of action (see Hearing Report at 55).

— Kenneth Howard

Department staff failed to provide any evidence
that Kenneth Howard was directly involved in the un-
lawful activities alleged to have occurred at Site 1. Ac-
cordingly, I concur with ALJ Sherman that Kenneth
Howard cannot be found personally liable for the vio-
lations set forth in the 2012 Complaint.

— Charles P. Howard

The record indicates that respondent Charles P.
Howard began conducting business at 79-18 Road,

12 The 1994 Consent order, executed January 27, 1994, was
signed by respondent Charles W. Howard to resolve violations at
Site 1 (see Exhibit 1).
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Broad Channel Queens, under the name Call-A-Head
on or before May 16, 1977 (see Hearing Report at 3
[Finding of Fact 7]).?> On November 4, 1982, Call-A-
Head, Inc. was incorporated with its principal place of
business at 302-304 Cross Bay Boulevard, Broad
Channel, Queens (see Hearing Report at 2 [Finding of
Fact 1]). Although Charles P. Howard founded Call-A-
Head, respondent Charles W. Howard has been the
president of Call-A-Head, Inc. since at least December
30, 1993 (see Hearing Report at 3 [Finding of Fact 4]).

Here, the violations that staff seeks to impose lia-
bility for are post-1994. Absent from the record is any
evidence that Charles P. Howard was directly involved
in the unlawful activities that occurred at Site 1 after
May 22, 1994.1* Therefore, I agree with ALJ Sherman
that Charles P. Howard may not be held personally li-
able for the violations set forth in the 2012 Complaint.

Liability - Site 1

The causes of action in the 2012 Complaint allege
that corporate respondents and respondent Charles W.
Howard engaged in various regulated activities at Site
1 without a Department issued permit. Department
staff cites ECL 25-0401(1) and 6 NYCRR 661.8 as the

13 This address was the residence of Charles P. Howard.

14 The 1994 consent order granted Call-A-Head temporary
(January 27, 1994 - May 27, 1994) authority to operate its porta-
ble toilet business at Site 1 (see §§ XI and XII of the 1994 consent
order).
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legal basis for respondents’ liability for the various
causes of action.’

ECL 25-0401(1) provides that no person may con-
duct a regulated activity without a permit issued by
the Department. Regulated activities include, excavat-
ing, dumping, filling, or depositing fill of any kind, the
erection of any structures, and any other activity within
the wetland or adjacent area which may substantially
impair or alter the tidal wetland (ECL 25-0401[2]). The
regulations at 6 NYCRR part 661 set forth the land use
guidelines and permit requirements for various activi-
ties that may be undertaken within tidal wetlands and
their adjacent areas (see 6 NYCRR 661.8 [permit re-
quirements for activities in tidal wetlands and wetland
adjacent areas]).

In the hearing report, ALJ Sherman has compre-
hensively evaluated each of Department staff’s causes
of action (see Hearing Report at 21-44). Therefore, I
will limit my analysis to a brief summary.

— First and Second Causes of Action

ALJ Sherman concluded that Department staff
demonstrated that corporate respondents and respondent
Charles W. Howard violated ECL 25-0401 and 6 NY-
CRR 661.8 by expanding the existing garage building

15 Department staff cites ECL Article 17 and former Part
751.1(a) of 6 NYCRR in support of the seventh cause of action.
Department staff also cites ECL article 17 and other legal author-
ities in support of several causes of action which it subsequently
withdrew.
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and operating a non-water dependent commercial use
facility (portable toilet operation) without a permit (see
6 NYCRR 661.5[b][48]; Hearing Report at 22-24). Spe-
cifically, respondents are alleged to have squared off
the formerly L-shaped garage building and operated a
portable toilet facility at Site 1 for a considerable num-
ber of years without ever having obtained permits from
the Department. These violations were set forth in the
first and second causes of action and were addressed
by Department staff in hearing testimony.

In response to these allegations, respondents indi-
cated that operation of the portable toilet facility busi-
ness is a continuation of a “lawfully existing use” and
therefore does not require a permit (see 6 NYCRR
661.5[b][1] [continuance of lawfully existing commer-
cial uses and the continuance of all activities normally
associated with the use does not require a permit]).
However, respondents failed to provide any evidence
that their portable toilet facility operation was in
lawful existence at Site 1 as of August 20, 1977 (the
effective date of the tidal wetlands land use regula-
tions).1¢

Therefore, Department staff has established the
violations alleged in the first and second causes of ac-
tion.

16 This exemption, if it were applicable (which is not the case
here), would not cover the reconstruction or expansion of existing
buildings. Substantial reconstruction or expansion of existing func-
tional structures requires a permit (see 6 NYCRR 661.5[b][24],
[25]).
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— Third Cause of Action

In the third cause of action, Department staff al-
leges that corporate respondents and respondent
Charles W. Howard violated ECL 25-0401 and 6 NY-
CRR 661.8 by conducting the following regulated ac-
tivities in a tidal wetland adjacent area without a
permit: installation of two structures — an 80-foot
long structure and 100-foot long structure; paving; and
erecting fences (see 6 NYCRR 661.5[b][48] and [51]).

The hearing record indicates that, as of the effec-
tive date of the tidal wetlands land use regulations
(August 20, 1977), the only building on Site 1 was the
garage building (see Exhibits 38 and 39). On January
15, 1998, Department staff inspected Site 1 for the pur-
pose of assessing compliance with the terms of a 1994
consent order.'” During that inspection, staff observed
that an 80-foot long structure had been erected at Site
1. Sometime between April 9, 2006 and March 10, 2008
a second large 100-foot long structure was erected on
Site 1 (see Exhibit 14). These structures did not receive
permits from the Department.

In addition, the record supports Department
staff’s allegations that portions of Site 1 were paved
sometime after August 20, 1977 (see Exhibits 21, 22
and 38). Finally, sometime before the May 27, 2005,
site inspection, a low white panel fence and posts were
placed on Site 1 (see Hearing Report at 31). Evidence

17 Respondent Charles W. Howard signed the consent order
on December 30, 1993. The consent order was subsequently exe-
cuted by the Department on January 27, 1994 (see Exhibit 1).
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in the hearing record indicates that all of these activi-
ties postdate the effective date of the land use regula-
tions for tidal wetlands. Respondents did not obtain
permits from the Department for any of these activi-
ties.!8 In light of the foregoing, I adopt the ALJ’s anal-
ysis and conclusions regarding the third cause of
action.

— Fourth and Fifth Causes of Action (withdrawn by
Department staff)

— Sixth Cause of Action

In the sixth cause of action, Department staff al-
leges that corporate respondents and respondent
Charles W. Howard created a ditch within the regu-
lated tidal wetland adjacent area in violation of ECL
25-0401 and 6 NYCRR 661.8. In support of this cause
of action, staff relies on a case initiation form and
ticket issued by Environmental Conservation Officer
(ECO) A M. Mat to respondent Charles W. Howard.
However, while both the case initiation form and the
ticket issued by ECO Mat reference respondent having
created a “point source discharge” in violation of ECL
article 17, neither document references a violation of
ECL article 25. Department staff did not provide

18 In the 2012 Complaint, staff also alleges under the third
cause of action that respondents installed oil tanks at Site 1 (see
2012 Complaint at 7 [par 47] and 12 [par 89]). Staff did not offer
any evidence of the presence of an oil tank on Site 1. Moreover,
the only testimony offered by Department staff with regard to the
oil tanks at Site 1 was that of a DEC witness who stated that she
did not recall observing oil tanks (see Hearing Report at 29-31).
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corroborating evidence to demonstrate that respond-
ents created a ditch as alleged in the 2012 Complaint
(see Hearing Report at 33).

Accordingly, I concur with ALJ Sherman that De-
partment staff did not meet its burden of proof with
regard to the sixth cause of action.

— Seventh and Eighth Causes of Action

In his hearing report, ALJ Sherman determined
that on April 30, 2003, respondents drained untreated
residual content of portable toilets, including sewage,
chemicals, and wash-down fluids directly into the wa-
ters of Jamaica Bay. This activity is violative of the
permitting requirements of both ECL 17-0803 and
ECL 25-0401 (see 6 NYCRR 751.1[a] and 6 NYCRR
661.5[b][44] and [52]).

The hearing record indicates that on April 30,
2003, ECO Mat observed washdown fluids, cleaning
liquids, and the residual contents of portable toilets
disposed of on the ground and discharging into the
tidal wetland and regulated adjacent area and issued
tickets regarding those activities. In addition, ECO
Mat completed a case initiation form on May 1, 2003,
in relation to these tickets. The ALJ determined that
the ECO’s statements in the tickets and the accompa-
nying case initiation form to be sufficiently reliable
and probative to form the basis for respondents’ liabil-
ity. In light of the foregoing, I agree that Department
staff established these violations.
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— Ninth, Tenth, Eleventh and Twelfth Causes of Action

These causes of action all relate to Department
staff’s allegations that corporate respondents and re-
spondent Charles W. Howard placed gravel to create an
area measuring 50 x 80 feet, and subsequently used
that area for storage and operation of the portable toi-
let facility. In response to these allegations, respond-
ents argued that staff failed to proffer any evidence
that these activities substantially impaired the tidal
wetland.

Based upon my review of the record, respondents’
interpretation of the statutory and regulatory provi-
sions at issue is contrary to their express terms. Both
ECL 25-0401(2) and 6 NYCRR 661.4(ee)(1) provide a
comprehensive list of regulated activities that if con-
ducted in regulated tidal wetland or adjacent area, re-
quire a permit. These activities are regulated because,
by their very nature, they are incompatible with the
functions and benefits of tidal wetlands. Thus, these
provisions do not require a separate showing that the
alleged activities have substantially impaired the
functions and benefits of the tidal wetland area.

During an inspection of Site 1 on June 3, 2003, De-
partment staff observed the storage of a variety of
items used in the portable toilet business in a gravel
covered area, including a pile of fill as well as cut
wetland vegetation. These activities are regulated pur-
suant to ECL article 25 and were conducted by re-
spondents without a permit.
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Department staff has proved these allegations by
a preponderance of the evidence.

— Thirteenth through Eighteenth Causes of Action
(withdrawn by Department Staff)

Liability — Site 3

— Nineteenth Cause of Action

The evidence in the hearing record supports De-
partment staff’s nineteenth cause of action with re-
gard to Site 3, specifically, that on or about April 22,
2003, respondent Charles W. Howard placed fill in tidal
wetland adjacent area without a permit in violation of
ECL 25-0401 and 6 NYCRR 661.8 (see Hearing Report
at 42-44). In support of this cause of action, staff relies
on a ticket issued on April 25, 2003 by ECO Mat to re-
spondent Charles W. Howard, and a site inspection
conducted by Department employee Stephen Zahn on
May 9, 2003 (see Exhibits 33 and 43).

I agree that Department staff has established this
violation.

Based upon my review of the evidence in the
hearing record, I concur with ALJ Sherman’s recom-
mendations and analysis. Department staff has proved
by a preponderance of the evidence that: (i) the corpo-
rate respondents and respondent Charles W. Howard,
jointly and severally, are liable for the violations set
forth in the first, second, third (in part), seventh,
eighth, ninth, tenth, eleventh, and twelfth causes of ac-
tion; and (ii) respondent Charles W. Howard is liable
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for the violation set forth in the nineteenth cause of
action.

Civil Penalty

ECL 71-2503(1)(a) provides that any person who
violates the provisions of article 25 shall be liable for a
civil penalty of not to exceed ten thousand dollars per
day for each violation. Penalties may be assessed on a
daily basis for ongoing violations, and each illegal ac-
tivity is deemed a separate and distinct violation. The
Commissioner has the authority to require restoration

of damaged wetlands and the removal of illegal struc-
tures (see ECL 71-2503[1][c]).

In addition, ECL 17-0803, provides that it is un-
lawful to discharge pollutants to the waters of the
State from any outlet or point source without a SPDES
permit. The foregoing provision of the ECL is imple-
mented through 6 NYCRR part 750, the SPDES permit
regulations. At the time of the alleged violation, ECL
71-1929 provided for a penalty not to exceed $25,000
per day for each violation of ECL 17-0803.

In the 2012 Complaint, Department staff requests
a penalty of at least $300,000. In its closing brief, staff
requests a doubling of that amount since additional ev-
idence of alleged misconduct by respondents was pre-
sented during the hearing (see Hearing Report at 50).
ALJ Sherman rejected staff’s request to double the
penalty on the grounds that Department staff did not
provide respondents with notice of their intent to in-
crease the penalty (see id.). Furthermore, Department
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staff withdrew several of the causes of action in the
2012 Complaint (see Hearing Report at 50). Accord-
ingly, I agree with ALJ Sherman’s recommendation
and decline to assess a penalty amount in excess of
that requested in the 2012 Complaint.

Respondents argue that they are not liable for the
causes of action in the complaint, however, if they are,
they maintain that any penalty imposed must be pro-
portionate to the offense (see Hearing Report at 50).
Furthermore, respondents assert that, if they are re-
quired to cease operations at Site 1, it would be an il-
legal taking of property in violation of the Fifth
Amendment to the United States Constitution (see
Hearing Report at 50). As discussed by the ALJ, this
administrative proceeding is not the proper forum for
a takings issue (see Hearing Report at 50 n 24).

The record in this matter makes clear that re-
spondents have a long history of noncompliance with
the Tidal Wetlands Act (ECL article 25) as well as the
SPDES program (ECL article 17) at these sites. Re-
spondents’ liability for violations of the tidal wetlands
and water pollution control laws and regulations aris-
ing from their unpermitted activities is clearly estab-
lished on this record. Furthermore, several of these
violations are continuing violations and therefore are
subject to the imposition of daily penalties.

ALJ Sherman recommends that for the violations
at Site 1, corporate respondents and Charles W. How-
ard jointly and severally be assessed a civil penalty in
the amount of $300,000 (see Hearing Report at 55). I
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concur with this recommendation. I note that this
amount is but a small fraction of the potential statu-
tory maximum penalty (see Hearing Report at 51-55).
As discussed in the hearing report, the penalty for vio-
lation of ECL article 25 is $10,000 per day, assessed on
a daily basis for the duration of the violation (see Hear-
ing Report, Appendix A, Penalty Chart). As the record
demonstrates, respondents conducted several regu-
lated activities without a permit in regulated tidal
wetland and adjacent area. Furthermore, respondents
continued and substantially expanded their activities,
despite having full knowledge that these activities
were being conducted in violation of the law.

Restoration

In addition to a civil penalty for the violations, De-
partment staff requests that respondents implement a
restoration plan that includes the removal of all struc-
tures and impervious areas at Site 1, other than those
that existed at the time that respondents took posses-
sion of Site 1. Specifically, in its closing brief, Depart-
ment staff indicates that restoration should include
the following: removal of the unauthorized addition to

¥ Department staff also requests an order of the Commis-
sioner, directing respondents to cease using Site 1 for the opera-
tion of a portable toilet facility. Respondents’ activities at Site 1
constitute continuous violations of the Tidal Wetlands Act. ECL
71-2503(1)(a) states that in the case of a continuing violation,
each day’s continuance is deemed an additional violation. There-
fore, a cease and desist order is unnecessary (see Matter of Ad-
onat, Order of the Commissioner, Feb. 19, 2016, at 2; see also
Hearing Report at 56).
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the garage building (formerly L-shaped); removal of
the 100-foot long structure along the southern bound-
ary of Lot 45; removal of the 80-foot long structure on
the east side; removal of all containers; removal of the
concrete footing underneath the staked metal contain-
ers; removal of asphalt and other impervious surface
areas; and removal of the fence and footings from the
parcel adjacent to Lot 45 and Lot 48 (see Staff Closing
Brief, at 28; see also 2012 Complaint at 16, § III).

Pursuant to ECL 71-2503(1)(c), the Commissioner
has the authority to require restoration of the affected
tidal wetland and adjacent area, and to order removal
of the illegal structures. In addition, the Department’s
tidal wetlands enforcement policy is clear that the pri-
mary objective in enforcement of the Tidal Wetland Act
(ECL article 25) is the restoration of wetlands ad-
versely affected by unlawful acts (see Tidal Wetlands
Enforcement Policy, Commissioner Policy DEE-7, Feb.
8, 1990, § III [listing restoration as the first goal of en-
forcement]).

ALJ Sherman has recommended restoration as
requested by Department staff with certain modifica-
tions. ALJ Sherman however has declined to recom-
mend removal of the unauthorized addition to the
garage building (formerly L-shaped) (see Hearing Re-
port at 57). According to the ALdJ, although the unau-
thorized addition is substantial (approximately 16 x 24
feet), it is located on the southwest corner of the build-
ing and is further from the tidal wetland than much of
the original structure (see id.). ALJ Sherman further
states that although a permit would be required for
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the expansion of an existing commercial building
within regulated tidal wetland adjacent area, such ac-
tivity is a generally compatible use “GCP” (6 NYCRR
661.5[b][25]). Therefore, ALJ Sherman does not recom-
mend removal of the addition.

I disagree. Based on my review of this record, the
removal of the unauthorized addition to the garage
building is warranted and appropriate. The expansion
of an existing commercial building within regulated
tidal wetland adjacent area requires a permit. Fur-
thermore, respondents did not seek to obtain the re-
quired approval from the Department for the addition
to the garage building. Accordingly, the unauthorized
addition to the garage building (formerly L-shaped)
should be removed.

The remainder of the restoration plan recom-
mended by ALJ Sherman, which includes among other
things, the removal of fill and certain structures from
regulated tidal wetland and adjacent areas is author-
ized and appropriate (see Hearing Report at 57-58).2°
Specifically, no later than ninety (90) days after service
of this decision and order upon respondents, respond-
ents are directed to submit an approvable (i.e., approv-
able as written or with only minimal revision) Site 1
restoration plan to Department staff for its review and

20 The ALJ also noted that the request that respondents re-
move all gravel and other imported fill should be limited to the fill
associated with the proven violations at Site 1 (see Hearing Re-
port at 57-58).
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approval. The plan shall, at a minimum, provide for the
following with regard to Site 1:

the removal of the unauthorized addition to
the garage building (formerly L-shaped);

the removal of the 100-foot long structure
along the southern boundary of Lot 45;

the removal of the 80-foot long structure on
the east side;

the removal of the metal containers and con-
crete footings;

the removal of asphalt and other impervious
surface areas;

the removal of the fence and footings from the
parcel adjacent to Lots 45 and 48;

removal of all gravel and imported fill associ-
ated with the proven violations;

the creation of a gentle natural slope between
the existing tidal wetland and the adjoining
upland and the preparation of the soil and the
installation of site-appropriate native plant-
ings as well as their monitoring consistent
with the New York State Salt Marsh Restora-
tion and Monitoring Guidelines;*

21 ALJ Sherman has evaluated Department staff’s request
for a barrier fence to be installed along the property boundary of
Lots 45 and 48 and has declined to make that recommendation
(see Hearing Report at 58). I concur with the ALJ.
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e the use of best management practices in all
restoration activities to prevent erosion of soil
and sediments; and

e atimetable for the completion of each task.

Upon good cause shown by respondents Charles
W. Howard, Call-A-Head Portable Toilets, Inc., and
Call-A-Head Corp., Department staff at its discretion
may modify the restoration plan. Respondents must
submit any requested modification to the plan in writ-
ing to Department staff with appropriate supporting
documentation. If Department staff approves the mod-
ification, Department staff shall notify respondents
Charles W. Howard, Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp. in writing of its approval.

Within fourteen (14) days of the completion of all
work required under the restoration plan, respondents
shall submit a written report, including photographs,
to Department staff documenting that respondents
have completed all the restoration work.

To the extent that any of the remedial activity at
Site 1 requires respondents to gain entry onto the ad-
jacent parcel which is owned by the United States and
is part of the Gateway National Recreation Area, I di-
rect that respondents make all reasonable efforts to
secure permission from the Gateway National Recrea-
tion Area.

In recognition of the cost of the restoration work
that respondents are being directed to undertake
and in consideration of Department policy regarding
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wetland restoration, I am suspending $100,000 of the
$300,000 civil penalty, contingent upon respondents’
implementation of the required restoration plan to De-
partment staff’s satisfaction and compliance with all
other terms and conditions of this decision and order.
The unsuspended portion of the penalty ($200,000)
shall be due and payable within ninety (90) days of the
service of this decision and order upon respondents.

NOW, THEREFORE, having considered these

matters and being duly advised, it is ORDERED that:

Respondents Charles W. Howard, Call-A-Head
Portable Toilets, Inc., and Call-A-Head Corp.,
jointly and severally, are adjudged to have vio-
lated the following provisions of the tidal wet-
lands law and regulations and the water
pollution control law and regulations at Site 1:

I

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(48) by expanding a garage building
within the regulated tidal wetland adjacent
area without a permit;

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(48) by operating a commercial
portable toilet facility within the regulated
tidal wetland and tidal wetland adjacent
area without a permit;

ECL 25-0401 and 6 NYCRR 661.8,
661.5(b)(48) and (51) by constructing two
structures, paving portions of Site 1, and
erecting fences within the regulated tidal
wetland adjacent area without a permit;
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ECL 17-0803 and 6 NYCRR 751.1(a) by
draining untreated residual content of port-
able toilets, including sewage, chemicals
and wash-down fluids, on April 30, 2003, di-
rectly into the waters of Jamaica Bay with-
out a permit;

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(44) and (52) by draining untreated
residual content of portable toilets, includ-
ing sewage, chemicals and wash-down flu-
ids, on April 30, 2003, directly into the
waters of Jamaica Bay without a permit;

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(30) and (51) by placing gravel to
create a storage yard/parking lot measuring
50 feet by 80 feet immediately east of the
facility, approximately 7 feet landward of
the tidal wetland boundary without a per-
mit;

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(48) and (51) by placing a metal
container, portable toilets, vehicles and
trailers in the gravel storage area within
the regulated tidal wetland adjacent area
without a permit;

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(30) by placing fill without a permit
on June 3, 2003 within the regulated tidal
wetland adjacent area; and

ECL 25-0401 and 6 NYCRR 661.8 and
661.5(b)(567) by clearing and removing veg-
etation on June 3, 2003, without a permit
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within the regulated tidal wetland adjacent
area.

Respondent Charles W. Howard is also adjudged
to have violated ECL 25-0401 and 6 NYCCR
661.8 and 661.5(b)(3) by placing fill, on or about
April 22, 2003, without a permit in the regulated
tidal wetland adjacent area at Site 3.

The charges against Kenneth Howard and
Charles P. Howard are dismissed.

For the violations at Site 1, respondent Charles
W. Howard and corporate respondents Call-A-
Head Portable Toilets, Inc., and Call-A-Head
Corp. are jointly and severally assessed a civil
penalty in the amount of three hundred thou-
sand dollars ($300,000). One hundred thousand
dollars ($100,000) of the civil penalty shall be
suspended provided that respondents Charles
W. Howard, Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp. comply with the terms
and conditions of this decision and order, includ-
ing but not limited to the timely payment of the
non-suspended portion of the civil penalty (two
hundred thousand dollars [$200,000]), the sub-
mission of an approvable restoration plan no
later than ninety (90) days after service of this
decision and order upon them, and the imple-
mentation of the restoration plan to the satis-
faction of Department staff. If respondents
Charles W. Howard, Call-A-Head Portable Toi-
lets, Inc., and Call-A-Head Corp. fail to comply
with any of the terms or conditions of this deci-
sion and order, the suspended portion of the
penalty (that is, one hundred thousand dollars
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[$100,000]) shall immediately become due and
payable and shall be submitted to Department
staff in the same form and to the same address
as the non-suspended portion of the penalty.

The non-suspended portion of the civil penalty,
that is, two hundred thousand dollars ($200,000),
shall be due and payable within ninety (90) days
after service of this decision and order upon re-
spondents Charles W. Howard and corporate re-
spondents Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp.

For the violation at Site 3, respondent Charles
W. Howard is assessed a civil penalty in the
amount of seven thousand five hundred dollars
($7,500). This penalty shall be due and payable
within ninety (90) days after the service of the
decision and order upon respondent Charles W.
Howard.

Payments of the civil penalties shall be made in
the form of a cashier’s check, certified check or
money order payable to the order of the “New
York State Department of Environmental Con-
servation” and hand-delivered or mailed to the
Department at the following address:

Udo Drescher, Esq

Assistant Regional Attorney

New York State Department of
Environmental Conservation, Region 2

One Hunters Point Plaza

47-40 21st Street

Long Island City, New York 11101-5401
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No later than ninety (90) days after service of
this decision and order upon respondents, re-
spondents are directed to submit an approvable
(i.e., approvable as written or with only minimal
revision) restoration plan to Department staff
for its review and approval. The plan shall, at a
minimum, provide for the following with regard
to

Site 1:

¢ the removal of the unauthorized addition to
the garage building (formerly L-shaped);

e the removal of the 100-foot long structure
along the southern boundary of Lot 45;

¢ the removal of the 80-foot long structure on
the east side;

e the removal of the metal containers and
concrete footings;

e the removal of asphalt and other impervi-
ous surface areas;

e the removal of the fence and footings from
the parcel adjacent to Lots 45 and 48;

e removal of all gravel and imported fill asso-
ciated with the proven violations;

e the creation of a gentle natural slope be-
tween the existing tidal wetland and the ad-
joining upland and the preparation of the
soil and the installation of site-appropriate
native plantings as well as their monitoring
consistent with the New York State Salt
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Marsh Restoration and Monitoring Guide-
lines; and

e the use of best management practices in all
restoration activities to prevent erosion of
soil and sediments; and

e atimetable for the completion of each task.

Upon good cause shown by respondents Charles
W. Howard, Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp., Department staff at its
discretion may modify the restoration plan. Re-
spondents must make any requested modifica-
tion to the plan in writing with appropriate
supporting documentation. If Department staff
approves the modification, Department staff
shall notify respondents Charles W. Howard,
Call-A-Head Portable Toilets, Inc., and Call-A-
Head Corp. in writing.

Within fourteen (14) days of the completion of
all work required under the restoration plan, re-
spondents shall submit a report, including pho-
tographs, to Department staff documenting that
respondents have completed all the restoration
work

Respondents Charles W. Howard, Call-A-Head
Portable Toilets, Inc., and Call-A-Head Corp.
shall notify Department staff, by certified mail
or such other means as may be agreed to by De-
partment staff, at least fourteen (14) days prior
to the date of commencement of the work under
the approved restoration plan. Within fourteen
(14) days of the completion of all work required
under the restoration plan, respondents shall
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submit a written report, including photographs,
to Department staff documenting that respond-
ents have completed all the restoration work.

All communications from respondents Charles
W. Howard, Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp. to the Department con-
cerning this decision and order shall be made to
Udo Drescher Esq., Assistant Regional Attorney,
at the address listed in paragraph VI of this de-
cision and order.

The provisions, terms, and conditions of this de-
cision and order shall bind respondents Charles
W. Howard, Call-A-Head Portable Toilets, Inc.,
and Call-A-Head Corp., their agents, successors
and assigns, in any and all capacities.

For the New York State Department
of Environmental Conservation

By: /s/ Basil Seggos
Basil Seggos
Commissioner

Albany, New York
Dated: March 4, 2019

TO:

Call-A-Head Portable Toilets, Inc. By Certified Mail
302-304 Cross Bay Blvd.
Broad Channel, New York 11693-1026

Call-A-Head Corp. By Certified Mail
302-304 Cross Bay Blvd.
Broad Channel, New York 11693-1026
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Charles W. Howard By Certified Mail
302-304 Cross Bay Blvd.
Broad Channel, New York 11693-1026

Kenneth Howard By Certified Mail
302-304 Cross Bay Blvd.
Broad Channel, New York 11693-1026

Charles P. Howard By Certified Mail
302-304 Cross Bay Blvd.
Broad Channel, New York 11693-1026

New York City Corporation Counsel By Certified Mail
100 Church Street
New York, New York 10007-2668

City of New York Law Department By Certified Mail
Environmental Law Division

100 Church Street

New York, New York 10007

Austin Graff By Certified Mail
The Scher Law Firm, LLP

One Old Country Road, Suite 385

Carle Place, New York 11514

Udo Drescher, Esq By First Class Mail
Assistant Regional Attorney
New York State Department of
Environmental Conservation, Region 2
1 Hunters Point Plaza
47-40 21st Street
Long Island City, New York 11101-5401
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STATE OF NEW YORK
DEPARTMENT OF
ENVIRONMENTAL CONSERVATION
625 BROADWAY
ALBANY, NEW YORK 12233-1550

In the Matter
- of -

the Alleged Violations of the New York State
Environmental Conservation Law, Articles 17 and
25, and Part 661 of Title 6 of the Official
Compilation of Codes, Rules and
Regulations of the State of New York,

- by -

CALL-A-HEAD PORTABLE TOILETS, INC.;
CALL-A-HEAD CORP.; CHARLES W. HOWARD,
individually and as corporate officer of Call-A-

Head Portable Toilets, Inc., and Call-A-Head
Corp.; KENNETH HOWARD, individually and
as corporate officer of Call-A-Head Portable
Toilets, Inc., and Call-A-Head Corp.; and
CHARLES P. HOWARD, individually and
as corporate officer of Call-A-Head Portable
Toilets, Inc., and Call-A-Head Corp.,

Respondents.

DEC File Nos. R2-20030505-128, R2-20030505-129
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HEARING REPORT
- by -

/s/ Richard A. Sherman
Richard A. Sherman
Administrative Law Judge

February 14, 2018

SUMMARY

A portable toilet supply business, conducted under
the name Call-A-Head, has operated in Broad Chan-
nel, Queens County, New York, for decades. During
that time, the business expanded from a small propri-
etorship operated from the owner’s residence to one of
the largest portable toilet suppliers in the City of New
York.

As detailed in this hearing report, I conclude that,
for much of its existence, Call-A-Head has operated in
blatant violation of the tidal wetlands law and regula-
tions. Because of the egregious and continuing nature
of some of those violations, I recommend that the Com-
missioner issue an order (i) assessing a penalty in the
amount of $300,000 against those respondents held to
be liable; and (ii) directing that the liable respondents
undertake corrective measures at Call-A-Head’s prin-
cipal place of business. I also conclude that respondent
Charles W. Howard violated the tidal wetlands law at
a property he owned in Broad Channel that is not re-
lated to the Call-A-Head operation. For that violation,
I recommend that the Commissioner assess a penalty
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against respondent Charles W. Howard in the amount
of $7,500.

PROCEEDINGS

Staff of the New York State Department of Envi-
ronmental Conservation (Department or DEC) com-
menced this administrative enforcement proceeding
by service of a complaint, dated July 2, 2004, on re-
spondents. The matter was assigned to Administra-
tive Law Judge (ALJ) Susan J. DuBois. Over the next
several years, ALJ DuBois issued a series of rulings
on the matter (see http:/www.dec.ny.gov/hearings/
2479.html). This matter was assigned to me in October
2011, after ALJ DuBois retired from the Department
(see letter to the parties, dated Oct. 3, 2011).

As authorized by ALJ DuBois, Department staff
served an amended complaint (2012 complaint), dated
May 8, 2012, by certified mail, on respondents. Among
other things, the 2012 complaint alleges that respond-
ents operate a large-scale commercial portable toilet
facility and that respondents’ operation of that facility
violated numerous provisions of the tidal wetlands law
and regulations, as well as provisions of the water pol-
lution control law and regulations. Respondents served
an answer (answer), dated June 22, 2012, wherein they
generally deny staff’s allegations and assert two af-
firmative defenses.

Pursuant to section 622.9(e) of title 6 of the Official
Compilation of Codes, Rules and Regulations of the
State of New York (6 NYCRR), this office provided a
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written notice of hearing to respondents by letter
dated May 12, 2016. The hearing was held in accord-
ance with the provisions of the Department’s uniform
enforcement hearing procedures (6 NYCRR part 622)
and testimony was taken on the following seven hear-
ing dates: June 13, 14, 15, 2016; November 15, 16, 17,
2016; and January 10, 2017.}

Assistant Regional Attorney Udo Drescher, DEC
Region 2, represented Department staff and called
the following witnesses: Tamara Greco, DEC Envi-
ronmental Analyst 2; Leigh DeMarco, former DEC
Marine Biologist 1; Captain Francisco Lopez, DEC
Environmental Conservation Officer; George Stadnik,
DEC Marine Resource Specialist 1; and Stephen Zahn,
Director, DEC Region 2. Jonathan Scher, Esq, The
Scher Law Firm, LLP (Scher Law Firm), represented
respondents at the hearing until he was dismissed by
respondents at the close of staff’s direct case. After
Mr. Scher was dismissed, respondent Charles Howard
represented respondents at the hearing. Respondents
called no witnesses.

At the close of the evidentiary hearing, I author-
ized the parties to file written closing briefs within
45 days (see transcript [tr] at 1198-1199; 6 NYCRR
622.10[a][5]). Accordingly, closing briefs were due on or
before June 23, 2017. At the request of respondents,

1 As discussed below, numerous other dates were scheduled
for hearing (see infra at 12-18). For a variety of reasons, these
other dates were adjourned either prior to or on the day of hearing
id.).
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and with the agreement of Department staff, I ex-
tended the date for closing briefs to July 28, 2017.

By letter dated May 12, 2017, I directed the par-
ties to file their respective closing briefs electronically,
with hard copy to follow. I also advised the parties that
I would entertain requests to file responses to closing
briefs, provided that such requests were filed within 10
days of the receipt of the opposing party’s closing brief.
Both parties timely submitted closing briefs with this
office by email on or before July 28, 2017, and subse-
quently filed hard copies. This office received hard copy
of respondents’ post-hearing brief (respondents’ clos-
ing brief), dated July 26, 2017, on July 28, 2017. This
office received hard copy of Department staff’s closing
brief (staff’s closing brief), dated July 27, 2017, on Au-
gust 8, 2017. Neither party submitted a request to file
a brief in response. Accordingly, the hearing record
closed on August 18, 2017, ten days after the hard copy
of staff’s closing brief was filed with this office.

Prior to the close of the hearing record, respond-
ents moved to (i) dismiss this matter for want of sub-
ject matter jurisdiction; or (ii), in the alternative, to
reopen the evidentiary hearing (see respondents’ mo-
tions, dated June 28, 2017). Department staff opposed
the motions (see staff’s reply, dated July 5, 2017). As
discussed below, I deny respondents’ motions in their
entirety.
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FINDINGS OF FACT
Respondents

Call-A-Head Portable Toilets, Inc. (Call-A-Head,
Inc.), is a domestic business corporation, incorpo-
rated on November 4, 1982, with its principal
place of business located at 302-304 Cross Bay
Boulevard, Broad Channel, Queens County (2012
complaint q 5; answer  1; see also New York State
Department of State, Corporation & Business En-
tity Database, https:/www.dos.ny.gov/corps/bus_
entity_search.html [accessed Sept. 13, 2017]).

Call-A-Head Corp. is a domestic business corpora-
tion, incorporated on November 1, 2001, with its
principal place of business located at 302-304
Cross Bay Boulevard, Broad Channel, Queens
County (Call-A-Head Corp. and Call-A-Head, Inc.
are, collectively, referred to herein as the “corpo-
rate respondents”) (2012 complaint | 6; answer
q 1; see also New York State Department of State,
Corporation & Business Entity Database, https://
www.dos.ny.gov/corps/bus_entity_search.html [ac-
cessed Sept. 13, 2017]).

Charles W. Howard (C.W. Howard or Mr. Howard)
was, at all times pertinent to the allegations in the
2012 complaint, a corporate officer of the corporate
respondents responsible for and directly involved
in the day-to-day business activities of the cor-
porate respondents (2012 complaint { 8; answer

1.

Respondent C.W. Howard has been the president
of Call-A-Head, Inc., since at least December 30,
1993, and has been the president of Call-A-Head
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Corp. since it was incorporated on November 1,
2001 (see exhibit 1 at 9 [consent order? between
DEC and Call-A-Head Corp., signed by C.W. How-
ard, as president, on December 30, 1993]; exhibit
34 [2004 plea agreement “between Call-A-Head
(also known as Call-A-Head Corp., Call-A-Head
Portable Toilets, Inc [sic], Call-A-Head Portable
Toilet, Inc., and Call-A-Head Portable Toilet,
Corp.; hereinafter ‘Call-A-Head’) and the Queens
County District Attorney’s Office,” signed by C.W.
Howard as “President” of “Call-A-Head”]).

5. Kenneth Howard was, at all times pertinent to the
allegations in the 2012 complaint, a corporate of-
ficer of the corporate respondents responsible for
and directly involved in the day-to-day business
activities of the corporate respondents (2012 com-
plaint | 9; answer | 1).

6. Charles P. Howard (C.P. Howard) was, at all times
pertinent to the allegations in the 2012 complaint,
a corporate officer of the corporate respondents

2 Note that the referenced consent order (1994 consent order)
was signed by respondent C.W. Howard on December 30, 1993,
and became effective upon its execution by the Department on
January 27, 1994 (see exhibit 1 at 3 [] IX], 5 [signature page]; see
also respondents’ motion, dated Mar. 21, 2005 [attached affidavit
of respondent C.W. Howard, sworn on Mar. 21, 2005, { 1 (stating,
“I am president of Call-AHead Portable Toilets Inc., d/b/a/ Call-A-
Head Portable Toilets [CAH]”), 5 (stating “I entered into a Con-
sent Order on or about December 30, 1993”)]; respondents’ mo-
tion, dated Jan. 3, 2007 [attached affidavit of respondent C.W.
Howard, sworn on Jan. 3, 2007, ] 1 (stating, “I am president of
Call-A-Head Portable Toilets Inc., d/b/a/ Call-A-Head Portable
Toilets [CAH]”), ] 6 (stating “I entered into a Consent Order on
or about December 30, 1993”)]; respondents’ closing brief at 42
[stating C.W. Howard “executed the [1994] Order on Consent”]).
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responsible for and directly involved in the day-to-
day business activities of the corporate respond-
ents (2012 complaint  10; answer ] 1).

7. Respondent C.P. Howard filed a “Certificate of
Conducting Business under an Assumed Name”
with Queens County on May 16, 1977 (exhibit 3).
The certificate states that respondent C. P. How-
ard is conducting or transacting business under
the name Call-A-Head at 79-18 Road, Broad Chan-
nel, Queens County, and names the same address
as C. P. Howard’s residence (id.).?

Sites

8. The Corporate respondents’ principal place of
business (Site 1) is located at 302-304 Cross Bay
Boulevard, Broad Channel, Queens County. As
used in this hearing report, Site 1 is comprised of
two tax parcels that are owned by one or more of
the respondents (Queens County Tax Block 15375
Lot 48 [Lot 48], and Queens County Tax Block
15376 Lot 45 [Lot 45]) (2012 complaint ] 12-13;
answer | 1; exhibits 8-10) and portions of an adja-
cent parcel to the east (adjacent parcel) where re-
spondents are alleged to have engaged in activities
relevant to this matter (see e.g. 2012 complaint
q 55 [alleging various activities on the adjacent
parcel]; exhibit 36 at 2 [DEC inspection report
drawing of Site 1]).

3 This address, “79-18 Road, Broad Channel,” appears else-
where in the record as “79 West 18th Road, Broad Channel” (see
exhibit 4 [deed into Charles P. Howard]).
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The adjacent parcel is owned by the United States
of America and is part of the Gateway National
Recreation Area (Gateway) (see exhibit 11 [deed
into the United States of Americal; tr at 21-26 [dis-
cussion of exhibit 11]; tr at 710 [Stadnik testimony
that the intertidal marsh at Site 1 “is part of the
Jamaica Bay Wildlife Refuge system, which is also
part of the Gateway National Park system”]; see
also exhibit 39 [survey identifying the boundary
with the adjacent parcel as “GATEWAY NATIONAL
RECREATION AREA”]; https://www.nps.gov/gate/
planyourvisit/upload/JBayRefugeMap 2014-Update-
2.pdf [National Park Service map of Gateway Na-
tional Recreation Area, Jamaica Bay Wildlife Ref-
uge (Broad Channel is shown in grey at bottom
right of map)] [accessed Sept. 13, 2017]).

Lot 45 is the larger of the two tax parcels at Site 1
that are owned by a respondent, and measures 75'
x 100' (2012 complaint ] 14; answer | 1; exhibit 4
[deed into C.P. Howard]; exhibit 6 [deed into C.W.
Howard and Ken Howard]).

Prior to May 4, 1990, Lot 45 was owned by the City
of New York and occupied by respondents under
an agreement with the City (2012 complaint ] 20,
answer | 1).

Lot 45 was acquired by respondent C.P. Howard on
May 4, 1990 (2012 complaint | 21, answer | 1; ex-
hibit 4 [deed into C.P. Howard]).

Lot 45 was acquired by respondents C.W. Howard
(holding a 60 percent interest) and Kenneth How-
ard (holding a 40 percent interest) on February 11,
2002 (2012 complaint | 22; answer ] 1; exhibit 6
[deed into C.W. Howard and Kenneth Howard]).
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Lot 48 is the smaller of the two tax parcels at Site
1 that are owned by a respondent, and measures
30' x 100' (2012 complaint ] 15, 25; answer ] 1;
exhibit 7 [deed into C.W. Howard]).

Lot 48 was acquired by respondent C.W. Howard
on December 10, 2001 (2012 complaint ] 15, 25;
answer | 1; exhibit 7 [deed into C.W. Howard]).

A portion of Site 1 is located within a regulated
tidal wetland, as depicted on the official tidal wet-
lands map number 598-496, and the remainder of
Site 1, including all of Lot 45 and Lot 48, is located
within a regulated tidal wetland adjacent area
(2012 complaint ] 16-17, answer { 1; exhibit 2
[tidal wetlands map 598-496]; tr at 117 [Greco
marking exhibit 2 with a blue line indicating the
tidal wetlands boundary]; tr at 360-361 [Greco
marking exhibit 2 with orange dot indicating the
location of Site 1]).

At Site 1, the corporate respondents operate one of
the largest commercial portable toilet operations
in the City of New York (2012 complaint | 35, an-
swer  4).

Respondent C.W. Howard acquired property (Site
3%) located at 40 West 17th Road, Broad Channel,
Queens County, on October 1, 2002 (2012 com-
plaint { 30-31; answer | 2; exhibit 12 [deed into
C.W. Howard]). Site 3 is comprised of two tax

4 The 2012 Complaint included causes of action relating to a

parcel (Site 2) located approximately 400’ north of Site 1 on Cross
Bay Boulevard. Department staff withdrew those causes of ac-
tion.
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parcels: Queens County Tax Block 15322 Lot 19
and Lot 20 (id.).

19. Respondent C.W. Howard was “present at each of
the DEC’s inspections” (respondents’ closing brief,
exhibit F [affidavit of C.W. Howard, sworn on June
28,2017, | 16]).

20. Respondent C.W. Howard sold Site 3 on October
18, 2011 (exhibit 13).

DISCUSSION
Respondents

The 2012 complaint had named the City of New
York, Department of Citywide Administrative Services
(DCAS), as a respondent in this matter. By ruling
dated June 9, 2015, I granted DCAS’ motion to be
dismissed from the proceeding and directed staff to

remove DCAS from the caption (see http:/www.dec.
ny.gov/hearings/102097.html).

With regard to the two corporate respondents
(Call-A-Head, Inc. and Call-A-Head Corp.) neither De-
partment staff nor respondents attempt to distinguish
the corporations’ respective operations in relation to
the allegations in the 2012 complaint. Indeed, both
parties generally refer to the corporate respondents as
a single entity (see e.g. 2012 complaint 7 [stating
that the corporate respondents “are hereinafter jointly
referred to as ‘Call-A-Head’”]; respondents’ closing
brief at 1 [defining “CAH” to mean Call-A-Head Corp.
and stating that CAH has been in a “twenty year fight”
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with the Department®]; id. at 63 [respondents’ conclu-
sion that “DEC has not presented any evidence of on-
going concerns or environmental impact relating to
CAH’s activities”]).

This melding of the corporate entities has a long
history. I note, for example, that Call-A-Head Corp. is
identified as the respondent in the 1994 consent order,
despite the fact that only Call-A-Head, Inc. was incor-
porated at that time and Call-A-Head Corp. was not
incorporated until 2001 (see exhibit 1; findings of fact
q 1, 2). Nevertheless, respondent C.W. Howard signed
the 1994 consent order as the President of Call-A-Head
Corp. (respondents’ closing brief at 42 [stating that re-
spondent C.W. Howard “executed the Order on Con-
sent”]; exhibit 1 at 9).

I also note that a 2004 plea agreement (2004 plea)
“between Call-A-Head . . . and the Queens County Dis-
trict Attorney’s Office” makes no distinction between
the corporate entities (see exhibit 34 q 1). Rather, the
2004 plea treats the corporate respondents collectively
(see id. [stating that Call-A-Head is “also known as
Call-A-Head Corp., Call-A-Head Portable Toilets, Inc
[sic], Call-A-Head Portable Toilet, Inc., and Call-A-
Head Portable Toilet, Corp.”]). Lastly, I note that De-
partment of State records indicate that both of the cor-
porate respondents are long-established legal entities,

5 Although Call-A-Head, Inc. was incorporated more than
twenty years ago, Call-A-Head Corp. was not incorporated until
2001 (see findings of fact ] 1, 2). Accordingly, Call-A-Head Corp.
has not been in a twenty-year fight with DEC.
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and that the principle executive office of both corpora-
tions is located at Site 1 (see findings of fact { 1-2).

Given the foregoing, unless indicated otherwise,
this hearing report does not distinguish between the
two corporate respondents.

With regard to the individual respondents named
in the 2012 complaint (C.W. Howard, Kenneth Howard,
and C.P. Howard), respondents argue that Depart-
ment staff failed to proffer testimony to demonstrate
“whether the responsible corporate officer doctrine ap-
plies” (respondents’ closing brief at 34-35). Therefore,
respondents argue, the allegations against the individ-
ual respondents must be dismissed (id.).

By its 2012 complaint, Department staff alleged
that each of the individual respondents “is and was at
all pertinent times a corporate officer of [the corporate
respondents] and as such is and was at all pertinent
times responsible for and directly involved in the cor-
poration[s’] day-to-day business activities” (2012 com-
plaint {{ 8-10). By their answer, respondents admit
the foregoing (answer | 1). This, standing alone, is not
sufficient to establish that the responsible corporate of-
ficer doctrine should be applied here.

The Department has long held that liability may
attach to a corporate officer who has the “authority
and responsibility to prevent the violation” (Matter of
Galfunt, Order of the Commissioner, May 5, 1993, at
2). More recently, in Matter of Supreme Energy Corpo-
ration, the Commissioner held that a “corporate of-
ficer can be held personally liable for violations of the
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corporate entity that threaten the public health, safety,
or welfare [and] need only have responsibility over the
activities of the business that caused the violations”
(id., Decision and Order of the Commissioner, Apr. 11,
2014, at 25 [citing Galfunt (additional citations omit-
ted)]).

The allegations in the 2012 complaint are not suf-
ficient to establish whether any of the individual re-
spondents had the authority and responsibility to
prevent the alleged violations. Further, Department
staff did not raise the responsible corporate officer doc-
trine at hearing or in its closing brief. Indeed, the only
individual respondent that was the subject of testi-
mony in relation to the alleged violations at Site 1 was
C.W. Howard (see e.g. tr at 180-181, 527-528). Accord-
ingly, it is not clear that staff sought to impose vicari-
ous liability upon the individual respondents through
the responsible corporate officer doctrine.

6 On judicial review, the Appellate Division upheld the Com-
missioner’s determination that the individual was liable for the
corporation’s violations, but did not reach the issue of vicarious
liability under the responsible corporate officer doctrine (Supreme
Energy, LL.C v Martens, 145 AD3d 1147, 1151 [3d Dept 2016]
[holding “we find no error in respondent’s determination to pierce
the corporate veil and to hold [the individual respondent] person-
ally responsible for the imposed financial penalties. In light of this
determination, it is unnecessary for us to reach whether personal
liability attaches under the responsible corporate officer doc-
trine”]).
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On this record, I conclude that the individual re-
spondents may not be held liable for the actions of the
corporate respondents through application of the re-
sponsible corporate officer doctrine.

This does not, however, warrant dismissal of all of
the individual respondents from this matter. I discuss
the respective liability of each of the individual re-
spondents below.

With regard to Kenneth Howard, Department
staff offers no argument in support of holding him per-
sonally liable for the violations alleged in the 2012
complaint. The record is devoid of any evidence that he
was directly involved in the unlawful activities alleged
in the 2012 complaint and I find no basis to infer that
he was directly involved. Accordingly, I conclude that
Kenneth Howard may not be held personally liable for
the violations set forth in the 2012 complaint.

Respondent C.P. Howard began conducting busi-
ness under the name Call-A-Head on or before May 16,
1977 (see exhibit 3 [business certificate, dated May 16,
1977, wherein respondent C.P. Howard certifies that “I
am conducting business under the name or designa-
tion of CALL-A-HEAD”]). Accordingly, respondent C.P.
Howard may be held personally liable for any viola-
tions attributable to Call-A-Head until November 4,
1982, the date that Call-A-Head, Inc. was incorporated.
Department staff, however, does not seek to impose li-
ability for violations dating back to that time.

Although respondents’ activities at Site 1 date
back to at least 1979, Department staff seeks to impose
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liability only for those violations that occurred after
May 27, 1994, the date that the 1994 consent order ex-
pired (see 2012 complaint ] 39-42 [noting that the
1994 consent order granted “Call-A-Head Corp.” “tem-
porary authority to operate [that] became effective
on January 27, 1994 and expired on May 27, 1994”];
staff’s closing brief at 35-36 [seeking penalties for vio-
lations commencing on or after May 27, 1994]; see also
infra at 47-48 [discussion of the expiration of the 1994
consent order]). Accordingly, respondent C.P. Howard’s
operation of Call-A-Head as a d/b/a predates the period
for which staff seeks to impose liability.

The record is devoid of any evidence that respond-
ent C.P. Howard was directly involved in the unlawful
activities alleged in the 2012 complaint that occurred
after May 27, 1994 and I find no basis to infer that he
was directly involved. Accordingly, I conclude that re-
spondent C.P. Howard may not be held personally lia-
ble for the violations set forth in the 2012 complaint.

With regard to respondent C.W. Howard, however,
I conclude that the record demonstrates that he may
be held personally liable for alleged violations at Site
1. Respondent C.W. Howard is the controlling owner of
Lot 45 and the sole owner of Lot 48 at Site 1 (see find-
ings of fact q 13, 15). Respondent C.W. Howard has
owned a majority interest in Lot 45 since February 11,
2002 (findings of fact J 13) and has owned Lot 48 since
December 10, 2001 (findings of fact  15). He also ap-
plied, as the owner of Lot 45, for a tidal wetlands per-
mit in February 2004 (see exhibit 19 [Joint Application
for Permit, signed by C.W. Howard as the property
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owner, item 2 (naming C.W. Howard as applicant), item
4 (naming C.W. Howard as the owner)]).

Additionally, respondent C.W. Howard is the
longstanding president of the corporate respondents,
further demonstrating his control over Site 1 (see find-
ings of fact  4). He was directly involved in the nego-
tiations of the 1994 consent order and signed that
order on behalf of Call-A-Head Corp. (id.; see also re-
spondents’ motion, dated Jan. 3, 2007 [attached affida-
vit of C.W. Howard, sworn on Jan. 7, 2007, q 3 (stating
“I was involved with and participated in negotiations”
relating to the 1994 consent order), J 6 (stating “I en-
tered into [the 1994 consent order] on or about Decem-
ber 30, 1993”), { 8 (stating “I diligently complied with
all ... aspects” of the 1994 consent order)]; respond-
ents’ motion, dated Mar. 21, 2005 [attached affidavit of
C.W. Howard, sworn on Mar. 21, 2005, ] 2, 5, 7]). He
has also regularly attended the Department’s inspec-
tions of Site 1 (see respondents’ closing brief, exhibit F
I 16 [affidavit of C.W. Howard, sworn on June 28, 2017
(stating “I have been present at each of the DEC’s in-
spections and can respond, based upon my personal
knowledge, to the allegations and testimony set forth
in the hearing”)]).

I conclude that respondent C.W. Howard, as the
longtime owner of Lot 45 and Lot 48 and the president
of the corporate occupants of Site 1, had control over
Site 1. Accordingly, respondent C.W. Howard may be
held liable for the unlawful activities at Site 1 alleged
in the 2012 complaint (see Matter of Francis, Order of
the Commissioner, April 26, 2011, adopting Hearing
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Report at 12 [holding that “[t]he benefits derived from
[unlawful] activities at the site, inured to the fee own-
ers. As such, and absent evidence to the contrary, a rea-
sonable inference may be drawn that the [activities
were] done at the direction, or with the consent, of the
fee owners”]; Matter of Zatarain, Order of the Commis-
sioner, July 17, 1992, at 2 [rejecting a respondent’s ar-
gument that she should not be held liable for the
actions of a contractor, and holding that the respond-
ent was liable “as the owner of the property and in her
role as supervisor of the work”]).

Ruling on Respondents’ Post-Hearing Motion

By motion dated June 28, 2017, respondents
moved to dismiss this matter for want of subject mat-
ter jurisdiction or, in the alternative, to reopen the
evidentiary hearing. Department staff opposed the mo-
tions (see staff’s reply to respondents’ motion, dated
July 5, 2017). For the reasons discussed below, I deny
respondents’ motions.

— Subject Matter Jurisdiction

With regard to subject matter jurisdiction, re-
spondents correctly assert that this defense may be
raised at any time and is non-waivable (see Lacks v
Lacks, 41 NY2d 71, 74-75 [1976]). Accordingly, despite
the fact that respondents only raised the issue after
this proceeding had been before the Department for
many years, and the evidentiary hearing had been
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concluded, I will consider the merits of respondents’ ar-
gument on subject matter jurisdiction.

Respondents’ motion papers consist of a memoran-
dum of law (respondents’ memorandum), notice of mo-
tion, affirmation of Austin Graff, affidavit of Charles W.
Howard, each dated June 28, 2017, and seven exhibits.
Respondents also filed a letter, dated July 7, 2017, in
further support of respondents’ motion. Staff did not
object to the July 7 letter and I considered its contents
in my determination of respondents’ motion. Depart-
ment staff filed a reply, dated July 5, 2017, to respond-
ents’ motion. Staff’s reply included one exhibit.

Respondents argue that a railroad track to the
east of Site 1 “cuts off the DEC’s jurisdiction over Re-
spondent’s [sic] property” and “requires the dismissal
of this proceeding with prejudice based upon subject
matter jurisdiction” (respondents’ memorandum at 1).
Respondents’ argument is without merit, both on the
law and on the facts.

Respondents confuse the issue of the whether De-
partment staff has sustained its burden to prove that
Site 1 falls within a regulated tidal wetland or adjacent
area with the issue of subject matter jurisdiction.

This distinction, between subject matter juris-
diction and the elements of a cause of action, was
addressed by the Court of Appeals in Manhattan Tele-
com. Corp. v H & A Locksmith, Inc., 21 NY3d 200
(2013). The Court noted that




App. 69

“the word ‘urisdiction’ is often loosely used.
But in applying the principle that a judgment
rendered without subject matter jurisdiction
is void, and that the defect may be raised at
any time and may not be waived, it is neces-
sary to understand the word in its strict,
narrow sense. So understood, it refers to ob-
jections that are fundamental to the power of
adjudication of a court. ‘Lack of jurisdiction’
should not be used to mean merely that ele-
ments of a cause of action are absent, but that
the matter before the court was not the kind
of matter on which the court had power to
rule” (id. at 203 [internal quotation marks and
citations omitted]).

Accordingly, the issue of subject matter jurisdic-
tion relates to whether this office, and ultimately the
Commissioner, has the authority to hear and decide
tidal wetlands enforcement matters. On this, there can
be no dispute. The Department is authorized by law to
hear tidal wetlands enforcement matters (see e.g. ECL
3-301[2][g] [authorizing the Department to “[e|nter
and inspect any property or premises . .. for the pur-
pose of ascertaining compliance or noncompliance
with any law, rule or regulation which may be promul-
gated” pursuant to the Environmental Conservation
Law], ECL 3-301[2][h] [authorizing the Department to
“[c]onduct investigations and hold hearings”], ECL 71-
2503[1][a] [authorizing the Commissioner to assess
penalties against “[a]ny person who violates, disobeys
or disregards any provision of [the Tidal Wetlands Act]
. .. after a hearing or opportunity to be heard”]). Con-
sistent with that authority, the Department has a long
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history of adjudicating tidal wetlands matters, includ-
ing those in which the tidal wetland or adjacent area
boundary is in dispute (see e.g. Matter of Frie, Order of
the Commissioner, Dec. 12, 1994; Matter of Tubridy,
Order of the Commissioner, Oct. 12, 2000; Matter of
Mezzacappa Brothers, Inc., et al., Order of the Com-
missioner, Dec. 27, 2010).

Whether Site 1 falls within a regulated tidal wet-
land or adjacent area is not an issue of subject matter
jurisdiction. Rather, the issue represents one of the el-
ements that staff must prove to prevail on certain
causes of action in the 2012 complaint. By its first
cause of action, for example, Department staff alleges
that “[b]y constructing a commercial use facility not re-
quiring water access within a regulated tidal wetland
area and tidal wetland adjacent area without having a
DEC permit to do so, as described in paragraph 46
above, Respondents Call-A-Head Portable Toilets, Inc.;
Call-A-Head Corp.; Charles W. Howard; Kenneth How-
ard; and Charles P. Howard violated ECL §25-0401 and
6 NYCRR §661.8 in combination with §661.5(b)(48)”
(2012 complaint q 87). To prevail on this cause of ac-
tion, staff must prove that the named respondents:

1.) constructed (“and/or expanded” [2012 complaint
paragraph 46])

2.) acommercial use facility
3.) not requiring water access

4.) within a regulated tidal wetland area and
tidal wetland adjacent area
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5.) without having a DEC permit to do so (id.; see
also ECL 25-0401; 6 NYCRR 661.5[b][48],
661.8).

Department staff must prove each element above
to prevail. Staff’s failure to meet its burden with re-
gard to any one of these elements, including the exist-
ence of a regulated tidal wetland, will result in the
dismissal of the cause of action; it will not deprive this
office of subject matter jurisdiction.

Moreover, even assuming that the existence of a
tidal wetland or tidal wetland adjacent area at Site 1
is an issue of subject matter jurisdiction, respondents’
factual assertions in relation to this issue are in error.
As previously noted, respondents argue that a railroad
track to the east of Site 1 “cuts off the DEC’s jurisdic-
tion” and “requires the dismissal of this proceeding
with prejudice” (respondents’ memorandum at 1). Re-
spondents misapprehend the basis for the Depart-
ments’ assertion that Site 1 is located partly in a
regulated tidal wetland (2012 complaint q 16), and
partly in a regulated adjacent area (id. I 17).

Respondents’ assertion that the railroad track to
the east of Site 1 “cuts off” the Department’s jurisdic-
tion is premised on the erroneous assumption that the
wetland at issue derives its status as a regulated tidal
wetland from its connection to tidal waters east of the
railroad track. It does not. Rather, the regulated tidal
wetland at Site 1 is connected to tidal waters to the
west of Cross Bay Boulevard. This is clearly shown on
the official tidal wetlands map for the area (see exhibit
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2 [the tidal wetlands nearest Site 1 are outlined in blue
marker at the bottom right (southeast) corner of the
tidal wetlands map, and the connection of those wet-
lands to the tidal waters to the west is shown crossing
under Cross Bay Boulevard below (south of) the area
outlined in blue]).

Respondents’ argument that the railroad track
east of Site 1 deprives the Department of subject mat-
ter jurisdiction is rejected both on the law and on the
facts.

— Motion to Reopen the Evidentiary Hearing

Respondents’ June 28, 2017 motion to reopen the
evidentiary hearing seeks to reargue their request for
an adjournment.” Specifically, respondents seek rear-
gument in relation to my May 9, 2017 bench ruling
(bench ruling) whereby I denied respondents’ request
for another adjournment and, thereby, concluded the
evidentiary hearing.

As an initial matter, I note that respondents’ motion
to reargue is untimely. The Department’s enforcement

" Respondents do not characterize their filing as a motion to
reargue. Rather, respondents argue that the bench ruling “essen-
tially granted a default to the DEC for the Respondents’ failure to
appear” and that the default should be reopened in accordance
with 6 NYCRR 622.15(d) (respondents’ memorandum of law,
dated June 28, 2017, at 10-11). As discussed herein, Department
staff did not seek, nor did I grant, a default judgment. This hear-
ing report considers the causes of action set forth in the 2012 com-
plaint on the merits of staff’s direct case as presented over 6 1/2
days of testimony.
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hearing regulations do not expressly provide for mo-
tions to reargue and, therefore, the CPLR may be con-
sulted for guidance (see Matter of Grout, Ruling, Aug.
14, 2015, at 6 [noting that “[m]otions for leave to rear-
gue prior rulings issued in Department enforcement
hearing proceedings are analyzed applying the stand-
ards governing CPLR 2221(d)”]). Pursuant to CPLR
2221(d)(3), a motion to reargue must be filed within 30
days of the disputed ruling.

Here, I issued the bench ruling on the record at
the May 9, 2017 hearing (see tr at 1196-1203) and,
therefore, respondents should have filed their motion
to reargue on or before June 8, 2017. Accordingly, re-
spondents’ June 28, 2017 motion is untimely, having
been filed more than seven weeks after my issuance of
the bench ruling. Despite respondents’ delay in filing
their motion, I address the merits of respondents’ mo-
tion below.

Pursuant to 6 NYCRR 622.10(g), “[alfter a date
has been set for the hearing adjournments will be
granted only for good cause and with the permission of
the ALJ” (see also Park Lane N. Owners, Inc. v Gengo,
151 AD3d 874, 875 [2d Dept 2017] [holding that
whether to grant an adjournment “rests within the
sound discretion of the Supreme Court” and that “[i]t
is not an improvident exercise of discretion to deny an
adjournment where the need for such request is based
on the movant’s failure to exercise due diligence”]).

On May 9, 2017, four months after the last live
testimony had been taken in this matter, I denied
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respondents’ request for yet another adjournment (tr
at 1196-1203; see also letter to the parties, dated May
12,2017 [May 12 letter]). I also authorized the parties
to file written closing briefs and, with the agreement of
the parties, allowed 45 days for the parties to file their
respective briefs (tr at 1199; see also May 12 letter at
2). The procedural context in which I issued the bench
ruling is discussed below.

As noted previously, Department staff commenced
this administrative enforcement proceeding by service
of a complaint on respondents in 2004. The matter was
assigned to former ALJ DuBois and she oversaw the
matter until her retirement in 2011. In October 2011
the matter was assigned to me. At that time, I inquired
whether staff had served an amended complaint, as
had been authorized by ALJ DuBois (see letter to the
parties, dated Oct. 3, 2011). Subsequently, staff served
the 2012 complaint on respondents.

In late October 2012 the remnants of Hurricane
Sandy caused massive destruction in the New York
City area (see http:/www.nytimes.com/newsgraphics/
2012/1120-sandy/survey-ofthe-flooding-in-new-york-after-
the-hurricane.html [accessed Dec. 12, 2017] [map de-
picting damage and destruction caused by Hurricane
Sandy]). In the aftermath of Sandy, Department staff
and respondents sought to resolve this matter through
mediation and an ALJ was assigned to facilitate that
process. The mediation proved unsuccessful and, in
August 2014, the matter was referred back to me for
adjudication (see letter to the parties, dated Aug. 21,
2014).
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Additional motion practice ensued. By ruling
dated June 9, 2015, I granted the motion by DCAS to
be dismissed as a respondent in this matter (see Mat-
ter of Call-A-Head, Ruling [2015 ruling], at 4). My 2015
ruling also stated that “I will contact the remaining
parties shortly after they have been served with this
ruling to discuss the status of discovery and to sched-
ule the hearing on this matter” (id.).

During a conference call with the parties on July
28, 2015, I stated that it was my understanding that
disclosure was complete and that the parties were
ready to proceed to hearing. We then discussed possible
hearing dates and, after considering input from the
parties, I scheduled the hearing to commence on Octo-
ber 27, 2015, and to continue on October 28 and 29,
2015 (see letter to the parties dated July 28, 2015 [me-
morializing discussions with the parties, and again
noting that it was my understanding that disclosure
was complete]; see also hearing notice, dated Oct. 2,
2015).

On October 26, 2015, on the eve of the first hearing
date, I was contacted by the parties and advised that
an agreement in principle had been reached to settle
the matter. Nevertheless, I convened the hearing, as
scheduled, October 27, 2015 to afford the parties the
opportunity to formally request an adjournment on the
record.® The parties represented on the record that site

8 Because of the limited purpose of the hearing on October
27, 2015, I canceled the court reporter for the day and arranged
for an audio recording (see 6 NYCRR 622.17[a] [providing that
the proceedings must be recorded verbatim by means the ALJ
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plans to address the matters raised in the 2012 com-
plaint had been exchanged between the parties’ tech-
nical and legal representatives and that settlement
appeared likely (see letter to the parties, dated Oct. 28,
2015 [memorializing the discussion]; hearing CD at
2:15-4:30). Accordingly, I granted an adjournment and
set a control date of November 24 for the parties to pro-
vide a status update (id.).

Settlement discussions continued for several
months with the parties providing this office with reg-
ular updates of their progress. Although the parties
indicated at times that they were close to reaching
agreement on settlement terms, on March 4, 2016, re-
spondents advised that the parties had reached an im-
passe. Subsequently, after a series of conference calls
and other communications between this office and the
parties, hearing dates were set for June 13-15, and
July 12-13, 2016 (see letter to the parties, dated Apr.
21, 2016).

Shortly before the initial hearing date, on June 10,
2016, respondents’ lead counsel, David Grech, advised
this office that he would be leaving the Scher Law
Firm. During discussions with the parties later that
day, Mr. Grech advised that he remained available
to represent respondents during the June hearing
dates, but that he would not be available for July or
any subsequent dates. Respondents further advised

deems appropriate]). The audio is included in the hearing record
on a compact disc (hearing CD) (see hearing CD, dated Oct. 27,
2015).
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that Jonathan Scher, who had been engaged in this
matter for several months (see email from the Scher
Law Firm, dated Feb. 10, 2016 [stating that Mr. Scher
“has become more actively involved in this case”]),
would become lead counsel for respondents. Despite
his prior involvement in this matter, Mr. Scher advised
that he would not be prepared to proceed without Mr.
Grech on the July hearing dates. Accordingly, we pro-
ceeded with the June hearing dates, and I adjourned
the two hearing dates set for July.

On June 13, 2016, I convened the hearing and tes-
timony was taken for the first time in this proceeding
(see tr at 6-167). The hearing continued, and testimony
was taken, on June 14 and 15, 2016. As I noted on the
record, respondent C.W. Howard was delayed in traffic
on June 14 and, therefore, we did not commence the
proceeding until 10:40 a.m. (see tr at 175 [I note the
delay and state that “[tJomorrow I would like us to
start on time”]; see hearing notice, dated May 12, 2016
[setting a 10:00 a.m. start time]).

On June 15,2016, the third day of testimony in the
proceeding, the parties and I held discussions off the
record regarding scheduling of additional hearing
dates. No dates were agreed to at that time (see letter
to the parties, dated June 16, 2016 [noting that our dis-
cussions had demonstrated that “for both personal and
professional reasons, scheduling hearing dates during
the summer months may prove difficult”]). I set June
22,2016 for a conference call to discuss potential hear-
ing dates (id.). During that conference call, Mr. Scher
advised that respondents would not be available to
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proceed in either July or August, and he suggested
hearing dates of September 14, 15, and 16, 2016 (see
conference call notes, dated June 22, 2016).

Shortly after the June 22 conference call, Mr.
Drescher advised that staff was available to continue
with the hearing on the dates suggested by Mr. Scher
(see email from Drescher, dated June 22, 2016). On the
following day, however, Mr. Drescher suggested post-
poning the hearing until September 21, 2016 because
one of his witnesses had a scheduling conflict on Sep-
tember 14 (see email from Drescher, dated June 23,
2016). At that time, I directed the parties to continue
to hold the dates previously agreed to (September 14,
15, and 16), pending the outcome of Mr. Scher’s consul-
tation with respondents on their availability during
the week of September 19 (see email to the parties,
dated June 23, 2016).

On July 7, 2016 I again inquired with Mr. Scher
regarding respondents’ availability for any of the po-
tential September hearing dates (see email to the par-
ties, dated July 7, 2016, 2:25 p.m. [also advising the
parties that I was inclined to reconvene on September
15]). Mr. Scher responded that, despite my request that
the parties hold the dates, he had “canceled the Sep-
tember 14-16 dates, based on the last call with [Mr.
Drescher]” and that he would confer with respondents

® The last call this office participated in with the parties was
on June 22, during which Mr. Drescher advised he would consult
with Department staff regarding their availability for hearing on
September 14, 15 and 16. As noted, Mr. Drescher advised via
email on June 23 that his witness had a conflict on September 14.
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with regard to the week of September 19 (email from
Mr. Scher, dated July 7, 2016).

I advised the parties that I would convene another
conference call to discuss hearing dates for September,
and requested that, in the interim, Mr. Scher advise me
of his clients’ availability for hearing (see email to the
parties, dated July 7, 2016, 3:41 p.m.). On July 13, I
again inquired of Mr. Scher with regard to respond-
ents’ availability for hearing in September (see email
to the parties, dated July 13, 2016). Having received no
response, on July 21 I again contacted Mr. Scher re-
garding respondents’ availability for hearing in Sep-
tember (see email to the parties, dated July 21, 2016).
Mr. Scher responded that he had been “on trial, or in
hearings” causing a delay in his response, and that he
still did not know respondents’ availability for the
week of September 19 (email from Mr. Scher, dated
July 21, 2016).

On August 2, 2016, I held a conference call with
the parties to discuss hearing dates. In follow-up com-
munications with the parties, we confirmed hearing
dates for October 26, 27 and 28, 2016 (see email to the
parties, dated Aug. 2, 2016). I also requested that Mr.
Scher confer with respondents regarding hearing
dates in November (id.).

On August 11, 2016, Mr. Drescher sought to as-
certain whether Mr. Scher had confirmed his clients’
availability for hearing dates in November (see email
from Mr. Drescher, dated Aug. 11, 2016). On August 18,
I noted that it had been 16 days since I had requested
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confirmation from Mr. Scher with regard to proposed
November hearing dates (see email to the parties,
dated Aug. 18, 2016). I also advised the parties that I
would issue a hearing notice on August 23 setting forth
the agreed upon hearing dates for October and, absent
a reply from respondents, directing the parties to ap-
pear for hearing on November 15, 16, and 17 (id.).

After again receiving no response from respond-
ents, on August 23, 2016 I issued a hearing notice set-
ting forth the agreed upon hearing dates for October,
and directing the parties to appear for hearing on No-
vember 15, 16, and 17 (Hearing Notice, dated Aug. 23,
2016).

I opened the hearing record as scheduled on Octo-
ber 26, 2016. However, no testimony was taken that
day. Respondents’ counsel appeared, but advised that
he had a medical issue arise that precluded him from
proceeding with the hearing. Accordingly, I adjourned
the proceedings “with the hope that we will reconvene
tomorrow” (tr at 582). Unfortunately, Mr. Scher later
advised that he was not able to continue with the hear-
ing for the remainder of the week and requested a fur-
ther adjournment (see email from Scher, dated Oct. 26,
2016). I adjourned the October 27 and 28 hearing dates
(see email to the parties, dated Oct. 26, 2016).

On November 3, 2016, I issued another hearing
notice stating that, in addition to the already sched-
uled hearing dates on November 15, 16, and 17, the
hearing would continue on January 10, 11, and 12,
2017.
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On November 15, 2016, I convened the hearing,
noting that it would be the fourth day of testimony in
the proceeding (tr at 587). I again noted on the record
that the hearing was scheduled to commence at 10:00
a.m., but that “time and again we are getting off to a
late start” (tr at 588-589). I also stated that “counsel
for both sides and the parties [should] be here at 10:00
o’clock so we can start the proceedings on time” (tr at
589). The hearing continued and testimony was taken
on November 16 and 17, 2016.

On January 10, 2017, I convened the hearing, not-
ing that it was the seventh day of testimony in the pro-
ceeding (tr at 1108). I again noted on the record that
the proceedings were delayed by respondents’ late ar-
rival and further noted that I had previously requested
that Mr. Scher work with his client, C.W. Howard, “to
ensure that we get underway on time” (id.). Mr. Scher
offered apologies for the delay and stated that he and
his client were delayed by “the heavy snow” (tr at
1109).

Prior to going on the record on January 10, Mr.
Scher advised that his medical issue had recurred and
that he would need to leave at 1:00 p.m. (tr at 1108).
During the day’s already abridged proceedings, Mr.
Scher requested “a five-minute recess” to review a doc-
ument with his client (tr at 1128). Staff objected to the
recess, arguing that “[t]here is really no need to take
a recess every time we introduce documents” (tr at
1129). Although I granted the recess, I noted on the
record that “our recesses tend to run long,” and ad-
monished respondents to “keep it tighter than five
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minutes” (tr at 1128). Despite my admonition, the re-
cess lasted nearly an hour (tr at 1130).

Department staff called its final witness on its
case in chief during the hearing on January 10, and
completed its direct examination of the witness (tr at
1158). Because it was nearly 1:00 p.m. and Mr. Scher
had to leave for the day, respondents did not commence
their cross examination of the witness (id.).

At the close of the January 10 proceedings, I noted
that we were scheduled to reconvene at 10:00 a.m. on
the following morning and stated that “I expect Mr.
Howard and counsel to be here . . . so we can get under
way on time” (tr at 1158). Mr. Scher cautioned that his
medical issue might interfere with his ability to pro-
ceed and stated that he would advise me and Depart-
ment staff later that day whether he would be able to
go forward (id.). Later that day, Mr. Scher advised that
an adjournment of the remaining hearing dates for
that week was necessary (see email from Mr. Scher,
dated Jan. 10, 2017). Accordingly, I adjourned the Jan-
uary 11 and 12 hearing dates.

Following a conference call with the parties on
January 11, 2017, respondents confirmed their availa-
bility to continue the hearing on February 28, March 1
and 2, 2017 (see email from Scher, dated Jan. 11, 2017).
Department staff’s last witness was not available for
cross examination on February 28 and, therefore, I di-
rected respondents to be prepared to commence their
direct case on the morning of February 28 (see letter to
the parties, dated Jan. 24, 2017; hearing notice, dated
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Feb. 1, 2017). I also stated that respondents would
have the opportunity to conduct their cross examina-
tion of staff’s last witness on or after March 2 (id.).

On February 28, 2017, the date that I had directed
respondents to be prepared to present their direct case,
respondent C.W. Howard (i) dismissed respondents’ at-
torney, Jonathan Scher; (ii) declined to proceed without
counsel; and (ii1) requested an adjournment (see tr at
1165-1184). Neither this office nor Department staff
were advised in advance that Mr. Howard intended to
dismiss Mr. Scher.

Department staff opposed respondents’ request
for another adjournment and objected to respondents’
“request to relieve [their] counsel yet again” (tr at
1172). Mr. Drescher stated that respondents’ prior
counsel, Mr. Monaghan, had been “dropped at the last
minute when it became clear that we were moving
towards a hearing” (id.). Mr. Drescher noted that, af-
ter respondents dismissed their previous counsel, Mr.
Howard had elected to represent respondents him-
self for several months before reconsidering that de-
cision and engaging the services of the Scher Law
Firm shortly before the hearing was to begin (id.). Mr.
Drescher requested that Mr. Howard “either present
his own direct testimony or present it through Mr.
Scher” and argued that “it is unwarranted to postpone
this hearing any further” (tr at 1173).

Department staff also questioned whether re-
spondents were prepared to proceed with their direct
case in accordance with my directive (tr at 1183). Staff
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counsel stated that, contrary to the disclosure agree-
ment the parties made several months earlier, respond-
ents had not disclosed the exhibits that they intended
to introduce at the hearing'® (id.) Mr. Drescher stated
that staff had “not received one document” from re-
spondents (id.). Mr. Scher responded that he “was pre-
pared to move forward up until Friday [i.e., February
24,2017].1did not finalize document production for to-
day, and I would need to allow Mr. Howard to finalize
that” (tr at 1184).

The fact that respondents had not, as of February
24,2017, produced any of the documents that they had
agreed to produce in June 2016 is remarkable. This is
particularly so given that, several months earlier, I
made the following statement at the opening of the No-
vember 15, 2016 hearing:

“At close of our proceedings on June [15th],
the parties agreed on the record to exchange
copies of all exhibits they intended to intro-
duce during the remainder of the hearing. I
trust that has . . . taken place and that should
expedite the matter going forward”

(tr at 587). Notably, in response, Mr. Scher stated that
“[r]lespondents have not had a chance yet to produce
all of our documents . .. to the DEC. We are working
on that and should have them shortly. I apologize for
the delay” (tr at 588). Notwithstanding Mr. Scher’s

10 The parties had agreed on the record to disclose such doc-
uments during the hearing on June 15, 2016 (tr at 571-573).
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representations, respondents never fulfilled their obli-
gation to produce documents.

As the hearing record reflects, I attempted to dis-
suade Mr. Howard from his decision to dismiss Mr.
Scher. I noted that staff had already completed the
presentation of its direct case, and stated that to
change counsel at this stage of the proceeding would
be highly unusual and disruptive (tr at 1171). I di-
rected Mr. Howard to speak privately with Mr. Scher
to ascertain whether they could resolve their differ-
ences (tr at 1178-1180). I also advised Mr. Howard
that, given that he was about to dismiss his counsel on
the morning of a hearing that had long been scheduled,
I was inclined to have Mr. Howard present respond-
ents’ direct case that day with or without Mr. Scher
(id. at 1178).

Despite the foregoing, and after consulting pri-
vately with Mr. Scher, Mr. Howard elected to dismiss
Mr. Scher and seek new counsel (tr at 1181). Mr. Scher
stated that he would “do everything in [his] power to
get that new counsel up to speed with whatever I have,
whatever I know, as fast as humanly possible” (tr at
1182).

Although I had advised Mr. Howard that I might
direct him to proceed with the hearing pro se, after con-
sidering the parties’ arguments, I granted respond-
ents’ request to adjourn the proceeding to afford Mr.
Howard time to secure new counsel (tr at 1184-1185).
Mr. Scher had twice offered to work with respondents’
incoming counsel to prepare for hearing and ensure a
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smooth transition (see tr at 1176, 1182), and I encour-
aged Mr. Howard to retain Mr. Scher for that purpose
(tr at 1185). Lastly, after hearing from Mr. Howard, I
set March 9, 2017, as a control date for respondents to
provide me with the name and contact information for
their new counsel (tr at 1186).

In early March, respondents advised this office
that they were in discussions with new counsel, but re-
spondents did not provide the name of the attorney
(email exchange with the parties, dated Mar. 8-9,
2017). On April 12, 2017, because respondents still had
not provided this office with the name of their new
counsel, I convened a conference call with the parties.
At that time, it had been 43 days since Mr. Howard dis-
missed Mr. Scher.

During the April 12 conference call, Mr. Howard
confirmed that respondents still did not have counsel.
I stated that respondents’ delay was unacceptable and
further stated that I intended to reconvene the hearing
in this matter in early to mid-May (see letter to the
parties, dated April 12, 2017, at 1 [memorializing as-
pects of the conference call]). I subsequently advised
the parties that, in the absence of further input from
the parties, I would reconvene the hearing on May 9,
2017 (id. at 2).

On April 19, 2017, I issued a hearing notice speci-
fying that I would reconvene the hearing on May 9, and
the hearing would continue on May 10 and 11, 2017
(hearing notice, dated Apr. 19, 2017).
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Despite the foregoing, respondents did not advise
this office that they had engaged new counsel until
May 2, 2017, 63 days after Mr. Scher was dismissed by
Mr. Howard and just seven days before the May 9 hear-
ing date (see email from respondents, dated May 2,
2017). Two days later, on May 4, 2017, this office re-
ceived its first communication from respondents’ new
counsel, James Periconi, Esq., advising that “upon fur-
ther reflection and learning some of the background of
this matter, we are unable to help [Mr. Howard] reach
his goals” and that the attorney would not represent
respondents (Periconi email, dated May 4, 2017).

In accordance with the hearing notice, I recon-
vened the hearing on May 9, 2017. Department staff,
the court reporter and I were present and ready to pro-
ceed at 10:00 a.m., as scheduled, but respondents had
not appeared (see tr at 1192 [noting that respondents
had not appeared]). At 10:35 a.m., Mr. Howard ap-
peared without counsel and again requested an adjourn-
ment (tr at 1193-1194). Department staff objected and
requested that the hearing proceed as scheduled (tr at
1194-1195).

Mr. Howard asserted that Department staff coun-
sel, Mr. Drescher, was at fault for the withdrawal of Mr.
Periconi, the attorney that respondents had engaged
on May 2 (tr at 1194). Mr. Howard provided an audio
recording wherein Mr. Periconi advises Mr. Howard
that he will not represent respondents in this matter
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(see exhibit 47''). That recording confirms that re-
spondents’ newly retained counsel had not met face-to-
face with Mr. Howard, had not received the case file,
was not familiar with the hearing record, and was re-
turning Mr. Howard’s uncashed retainer check (id.).
This information only serves to underscore the extent
of respondents’ dilatory behavior in the aftermath of
their dismissal of Mr. Scher on February 28, 2017. The
failure of respondents’ belated and ineffectual attempt
to engage counsel rests entirely with respondents.

Although Mr. Howard had been unable to secure
the services of a new attorney for more than two
months after discharging Mr. Scher, he now advised
that he had successfully engaged new counsel in just
two business days (tr at 1194 [Mr. Howard’s statement
that the new attorney “can’t be here today” but had ad-
vised Mr. Howard to “push forward and get a future
[hearing] date”]).

I denied respondents’ request for another adjourn-
ment. After briefly summarizing respondents’ actions
relating to this proceeding since the last day of testi-
mony (i.e., since January 10, 2017), I advised Mr. How-
ard that his delays in securing new counsel were
“inexcusable” and that the hearing would not be ad-
journed again (tr at 1197).

1 As proffered by Mr. Howard, exhibit 47 bore the label
“PHONE CALL SOUND FILE 5/8/17.” I note that, as reflected in
the record, the phone call between Mr. Howard and Mr. Periconi
occurred on May 4, 2017 (see email from Periconi, dated May 4,
2017; tr at 1197).
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I note that, with their closing brief, respondents
filed an affidavit of C.W. Howard (June 28 affidavit)
(see respondents’ closing brief, exhibit F [sworn on
June 28, 2017]). That affidavit sets forth a timeline
with regard to Mr. Howard’s efforts to secure new coun-
sel that is inconsistent Mr. Howard’s representations
at the hearing.

In Mr. Howard’s June 28 affidavit he states that,
after he dismissed Mr. Scher, he “attempted to retain
two sets of attorneys to defend the Respondents in this
proceeding” (respondents’ closing brief, exhibit F ] 3).
He further states that he met first with attorney
Charles Warren, who “felt comfortable with the repre-
sentation” until he spoke with Mr. Drescher and then
“Mr. Warren refused to represent the Respondents and
returned the retainer down payment” (id. { 11). Mr.
Howard states that “[w]lhen Mr. Warren refused to rep-
resent Respondents, I then met with James Periconi”
(id. 1 12). Again, however, after speaking with Mr.
Drescher, “Mr. Periconi returned the retainer deposit
and refused to represent the Respondents” (id.).

As discussed above, at the May 9 hearing it was
clear that Mr. Howard had attempted to engage Mr.
Periconi first. Only after Mr. Periconi declined to rep-
resent respondents did Mr. Howard attempt to engage
Mr. Warren (tr at 1194).

The timeline set forth by Mr. Howard at the May
9 hearing is consistent with the numerous communi-
cations between this office and the parties that oc-
curred between respondents’ dismissal of Mr. Scher on
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February 28 and the May 9 hearing. The timeline set
forth by Mr. Howard in his June 28 affidavit is not con-
sistent with those communications.

On this record, I conclude that Mr. Howard’s June
28 affidavit misrepresents the facts surrounding his
efforts to engage new counsel.

In addition to respondents’ delays in securing
counsel, I also note that, as of date that I denied respond-
ents’ request for another adjournment, respondents
had not rectified their longstanding failure to disclose
proposed exhibits. Contrary to the parties’ June 15,
2016 agreement, respondents’ counsel acknowledged
on November 15, 2016 and again on February 28, 2017
that respondents had not disclosed their exhibits to
Department staff. At the May 9, 2017 hearing, Mr.
Howard stated that he was unprepared to go forward
with respondents’ direct case and again provided no
documents to Department staff. Thus, over the course
of nearly 11 months, from June 15, 2016 through the
May 9, 2017 hearing date, respondents failed to fulfill
their obligation to disclose the exhibits that they in-
tended to introduce at the hearing.

Although I advised Mr. Howard that I would not
grant another adjournment and that no additional
hearing dates would be scheduled, he declined to pro-
ceed. Accordingly, I closed the evidentiary hearing and
provided the parties 45 days to file written closing
briefs (tr at 1198-1203; letter to the parties, dated May
12, 2017).
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Neither the record that was before me on May 9,
2017, nor respondents’ June 28, 2017 motion, demon-
strate good cause for respondents’ request for another
adjournment. Respondents’ dilatory behavior in secur-
ing new counsel and in other aspects of this proceeding
are well documented. Moreover, respondents have
failed to demonstrate that any matters of fact or law
were overlooked or misapprehended in relation to my
May 9, 2017 ruling to deny their request for an ad-
journment (see CPLR 2221[d]).

Accordingly, respondents’ motion to reopen the ev-
identiary hearing is denied.

Statutory Bases for Department Staff Allegations

The statutory bases for the violations alleged by
Department staff are found in articles 17 and 25 of the
Environmental Conservation Law (ECL).

Section 17-0505 of the ECL provides, that:

“[tIhe making or use of an outlet or point
source discharging into the waters of the
state, and the operation or construction of dis-
posal systems, without a valid SPDES permit
as provided by section 17-0701 or title 8 hereof
are prohibited.”

Section 17-0803 of the ECL provides, in part:

“lelxcept as provided by subdivision five of
section 17-0701 of this article, it shall be un-
lawful to discharge pollutants to the waters of
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the state from any outlet or point source with-
out a SPDES permit issued pursuant hereto.”

The foregoing provisions of ECL article 17 are im-
plemented through 6 NYCRR part 750, the state pol-
lution discharge elimination system (SPDES) permit
regulations.

With regard to tidal wetlands, ECL 25-0401
provides, in part:

“l ...no person may conduct any of
the activities set forth in subdivision
2 of this section unless he has ob-
tained a permit from the commis-
sioner todo so . ..

“2. Activities subject to regulation
hereunder include ... any form of
dumping, filling, or depositing, either
directly or indirectly, of any soil,
stones, sand, gravel, mud, rubbish, or
fill of any kind; the erection of any
structures or roads . . . and any other
activity within or immediately adja-
cent to inventoried wetlands which
may substantially impair or alter the
natural condition of the tidal wetland
area.”

The foregoing ECL provisions are implemented
through 6 NYCRR part 661, tidal wetlands — land use
regulations.
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Burden and Standard of Proof

Department staff bears the burden of proof on
all charges and matters that it affirmatively asserts
in the 2012 complaint (see 6 NYCRR 622.11[b][1]). Re-
spondents bear the burden of proof on any affirmative
defenses (see 6 NYCRR 622.11[b][2]). The party that
bears the burden of proof must sustain that burden by
a preponderance of the evidence (see 6 NYCRR
622.11][c]).

Summary of Respondents’ Position

Respondents deny each of the violations alleged in
the 2012 complaint (see answer { 13). Respondents
also raised two affirmative defenses in their answer.

By their first affirmative defense, respondents
assert that the 2012 “[c]Jomplaint, per se, fails to
state a cause of action upon which relief can be
granted. It is premature . . . attempting to rush this
case to judgment” (answer q 16). Respondents further
assert under their first affirmative defense that their
“fundamental due process rights would be violated” if
the matter were brought “immediately” to hearing
upon the filing of the 2012 complaint “BEFORE Re-
spondent [sic] has had an opportunity for discovery
and the filing of the instant Answer and Affirmative
Defenses” (id. [emphasis in original]).

By their second affirmative defense, respondents
note that a 2005 ruling by ALJ DuBois denied respond-
ents’ request to schedule a hearing “forthwith,” and
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asserts that the hearing should not be held “unless and
until, DEC substantially complies with [respondents’
disclosure] requests” (answer q 16).

Pursuant to 6 NYCRR 622.4(c), a respondent must
explicitly assert any affirmative defenses in its answer.
Additionally, where a complaint alleges that a respond-
ent engaged in an activity without a required DEC per-
mit, “a defense based upon the inapplicability of the
permit requirement to the activity shall constitute an
affirmative defense” (id.).

Despite the forgoing, respondents did not assert
“the inapplicability of the permit requirement” as an
affirmative defense in their answer.

Nevertheless, by bench ruling on June 14, 2016, I
authorized respondents to plead a third affirmative de-
fense (see tr at 212-214; see also 6 NYCRR 622.4[d]
[stating that affirmative defenses not pled in the an-
swer may not be raised at the hearing unless allowed

by the ALJ]).

By their third affirmative defense, respondents as-
sert that the operations giving rise to the alleged tidal
wetlands violations in the 2012 complaint commenced
prior to August 20, 1977 and, therefore, do not require
a DEC permit. This affirmative defense relates to the
provisions of 6 NYCRR 661.8, which provide that “[n]o
person shall conduct a new regulated activity on or af-
ter August 20, 1977 on any tidal wetland or any adja-
cent area unless such person has first obtained a
permit pursuant to this Part.”
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Causes of Action

Causes of Action Pertaining to Site 1

As set forth in the 2012 complaint and admitted
by respondents, Site 1 includes two contiguous tax par-
cels (2012 complaint ] 12-15; answer | 1). These two
parcels are identified on the Queens County Tax Map
as Block 15376, Lot 45 and Block 15375, Lot 48.12 Lot
45 and Lot 48 are located entirely within the adjacent
area of a regulated tidal wetland (id.). The larger of
the two parcels, Lot 45, was acquired by respondent
Charles P. Howard in May 1990, and sold to respond-
ents Charles W. Howard and Kenneth Howard in Feb-
ruary 2002 (see findings of fact ] 10, 12, 13). Lot 48
was acquired by respondent Charles P. Howard in De-
cember 2001 (see findings of fact | 15).

Department staff alleges that respondents have
operated a commercial portable toilet facility at Site 1
continuously since the early 1980s (2012 complaint
q 34). Respondents deny the foregoing and instead as-
sert that Site 1 “has been continuously operated as a
commercial portable toilet facility since early 1971”
(answer { 3). Accordingly, the parties are in agreement
that a portable toilet facility has operated at Site 1 for
decades, but do not agree upon the date that the oper-
ation commenced.

12° As previously noted, for the purposes of this hearing re-
port, Site 1 is comprised of Lot 45, Lot 48 and portions of an adja-
cent parcel where respondents are alleged to have engaged in
unlawful activities (see findings of fact | 8).
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The aerial photographs in the record shed light on
the question of when respondents began using Site 1
for, at a minimum, the storage of portable toilets. An
infrared aerial photograph taken in 1974 depicts Site
1 and the surrounding area (see exhibit 37; tr at 717
[Stadnik testimony that exhibit 37 is a “standard tool
[used] to determine which structures previously ex-
isted as of the date of the [tidal wetlands] regula-
tions”]). At Site 1, the 1974 aerial photograph depicts
one building and several man-made structures that
appear to be vehicles (see exhibit 37; tr at 886-887). No
portable toilets are visible (exhibit 37; tr at 1023-1024
[Stadnik testimony that the 1974 aerial photograph
depicts vegetation in areas later used for storage of
portable toilets and that there were no portable toilets
located on Site 1 at the time the 1974 photograph was
taken]). There is also a 1979 aerial photograph in the
record that depicts approximately two dozen portable
toilets at Site 1 (exhibit 38!%; tr at 997). These aerial
photographs indicate that sometime between 1974 and
1979 Site 1 transitioned from being a site used for
parking, storing, or repairing of vehicles to a site used
for the storage of portable toilets.

The earliest reference to Call-A-Head in the doc-
uments entered into evidence is found in a Queens
County Business Certificate (certificate) (see exhibit

13 Exhibit 38 is a photocopy of a high resolution black and
white aerial photograph of the Broad Channel area, and lacks the
detail of the original photograph (see tr at 887-889). The original
high resolution photograph, which is maintained at the Depart-
ment’s Region 2 offices, must be placed on a light table and viewed
through a magnifying scope to observe its detail (id.).
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3). The certificate states that, on May 16, 1977, re-
spondent Charles P. Howard filed a “Certificate of
Conducting Business under an Assumed Name” (cer-
tificate) with Queens County (exhibit 3). The certificate
further states that respondent Charles P. Howard is
conducting or transacting business under the name
Call-A-Head at 79-18 Road, Broad Channel, Queens
County, and names the same address as his residence
(id.). There is no indication on the certificate that Call-
A-Head was operating in any capacity at Site 1 in
1977.

— First Cause of Action

Department staff alleges that “[b]y constructing a
commercial use facility not requiring water access
within a regulated tidal wetland area and tidal wet-
land adjacent area without having a DEC permit to do
so, as described in paragraph 46 above, Respondents

. violated ECL §25-0401 and 6 NYCRR §661.8 in
combination with §661.5(b)(48)” (2012 complaint  87).
Paragraph 46 of the 2012 complaint alleges that re-
spondents “constructed and/or expanded a building(s)
that had existed on Site 1 prior to Respondents’ taking
possession of the site.”

Pursuant to 6 NYCRR 661.8, “[n]o person shall
conduct a new regulated activity on or after August 20,
1977 on any tidal wetland or any adjacent area unless
such person has first obtained a permit pursuant to
this Part.” “Land use and development” and “use” are
broadly defined under the tidal wetlands regulations
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to include “any construction or other activity which
materially changes the use or appearance of land or a
structure or the intensity of use of land or a structure,
including but not limited to any regulated activity” (6
NYCRR 661.4[p]). Pursuant to 6 NYCRR 661.5(b)(48)
“[c]onstruction of commercial and industrial use facili-
ties not requiring water access” is a presumptively in-
compatible use within a tidal wetland adjacent area for
which a permit is required. Additionally, with certain
exceptions not applicable here, the “[e]xpansion or sub-
stantial modification of existing ... structures” is a
generally compatible use within a tidal wetland adja-
cent area for which a permit is required (6 NYCRR
661.5[b][25]).

With regard to the issue of commercial operations
that require water access, the tidal wetlands regula-
tions state that:

“[tlidal wetlands are located at the critical in-
terface between land and tidal waters, and the
amount of this land-water boundary is lim-
ited. Certain types of land use and develop-
ment require access to tidal waters, while
others do not. Given the critical values served
by tidal wetlands, the limited extent of the
land-water boundary, and the many types of
land use and development that require water
access and should be located where they will
not substantially impair tidal wetland values,
land use and development that does not re-
quire water access generally should not be lo-
cated in tidal wetlands or adjacent areas” (6

NYCRR 661.2[m]).
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There is nothing in the record to suggest that re-
spondents’ operation of a portable toilet facility re-
quires access to tidal waters. I take official notice that
such facilities are located throughout the State, re-
gardless of whether there is access to tidal waters.

The record establishes that a building has existed
on Site 1 since at least 1974 (see exhibit 37 [1974 aerial
photograph depicting one building on Site 1 (the build-
ing is marked with a black “X”)]), and that it likely
stood there long before that time (see exhibit 19 [at-
tached engineering drawing depicting the building at
Site 1 and noting additions were made to the building
after 1946]). The building is identified or depicted as a
garage in several exhibits (see exhibit 19 [enclosing a
1999 survey and a 2004 engineering drawing, both
identifying the building as a garage]; exhibit 21, pho-
tograph 4 [1998 photograph depicting the north side of
the garage building with two garage doors]; exhibit
35A [2003 photograph depicting a portion of the north
side of the garage building with a garage door]; exhibit
39 [survey (1987 survey) of Site 1 for “Charles How-
ard,” surveyed Oct. 10, 1984, revised Nov. 19, 1987,
identifying the building as a garage]). Accordingly, to
distinguish it from other structures at Site 1, I will re-
fer to the building as the “garage building” throughout
this hearing report.

As noted above, paragraph 46 of the 2012 com-
plaint alleges that respondents “constructed and/or
expanded a building(s) that had existed on Site 1 prior
to Respondents’ taking possession of the site.” The rec-
ord establishes that the garage building was L-shaped
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until sometime after 1987 (see exhibit 39 [1987 survey,
depicting the garage building as L-shaped]; exhibits
37, 38 [aerial photographs from 1974 and 1979, respec-
tively, showing the garage building as L-shaped]; tr at
897 [Stadnik testimony that the aerial photographs
from 1974 and 1979 show “the identical building]; tr
at 898 [Stadnik testimony that the building was the
shape of an “upside down L both on [the] '74 and '79”
aerial photographs]; tr at 949 [Stadnik testimony con-
firming that the 1974 aerial photograph shows the gar-
age building as L-shaped]).

Sometime after 1987, the garage building was ex-
panded by “squaring off” the structure (tr at 954
[Stadnik testimony that the garage building was al-
tered by “squaring off” the footprint with an addition
to the southwest corner]; see also exhibit 15 [1996 aer-
ial photograph showing the garage building as rectan-
gular]; exhibit 19 [Haynes architectural survey, Nov.
29, 1999, depicting the garage building as rectangu-
lar]). The extension measures approximately 16' by 24'
(see exhibit 19, attached engineering drawing [the ex-
tension was built on the southwest corner of the garage
building]; tr at 736 [Stadnik testimony regarding the
size of the extension]).1

4 Department staff’s witness testified that, in addition to
the expansion that resulted in the transformation of the garage
building from L-shaped to rectangular, the building was en-
larged by expanding to the east (eastern enlargement) (tr at 737
[Stadnik testimony that the eastern enlargement shown on a
2004 engineering drawing (exhibit 19) does not appear on the
1974 aerial photograph (exhibit 37)]). On cross, however, staff’s
witness equivocated on whether there had been an eastern
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The expansion of the garage building, by squaring
off the formerly L-shaped building to a rectangular
building required a permit under 6 NYCRR 661.8. Ac-
cordingly, as charged by Department staff, the expan-
sion was in violation of ECL 25-0401 and 6 NYCRR
661.8. Although the garage building existed prior to
August 1977, the continuance of its use is only exempt
from the permit requirement where such use “does not
involve expansion” (6 NYCRR 661.5[b][1]).

I note that each day that the expansion of the gar-
age building remains in place is a separate and distinct
violation, and is subject to the imposition of daily pen-
alties (see ECL 71-2503[a] [stating that “each day’s
continuance [of a violation] shall be deemed a separate
and distinct violation”]; Matter of Valiotis, Order of the
Commissioner, March 25, 2010, at 5-6 [holding that,
until removed, unauthorized structures or fill placed in
a tidal wetland or its adjacent area are ongoing viola-
tions]).

Department staff has met its burden of proof to
demonstrate that the corporate respondents and re-
spondent C.W. Howard violated ECL 25-0401 and 6
NYCRR 661.8 by expanding the garage building with-
out a permit.

enlargement to the garage building after 1974 (see tr at 931
[Stadnik testimony that he “can’t say for certain” whether the
garage building was expanded eastward]). To the extent that staff
sought to prove that the garage building had been expanded east-
ward, I conclude staff did not carry its burden on that issue.
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— Second Cause of Action

Department staff alleges that “[b]ly undertaking
commercial or industrial use activities not requiring
water access within a regulated tidal wetland area and
tidal wetland adjacent area without having a DEC per-
mit to do so as described in paragraphs 38 et seq.,
above, . .. Respondents violated ECL §25-0401 and 6
NYCRR §661.8 in combination with §661.5(b)(48)”
(2012 complaint q 88). Paragraph 38 of the 2012 com-
plaint alleges that, with the exception of 120 days cov-
ered under a 1994 consent order with the Department,
respondents “failed to obtain a permit or other author-
ization from the Department for the construction and
operation of the portable toilet facility at Site 1.”

Department staff argues that “[r]espondents’ con-
tinuation of the commercial activities [at Site 1] after
.. .the 1994 [consent order] expired constitutes the un-
authorized undertaking of a commercial activity not
requiring water access within the tidal wetlands adja-
cent area” (staff’s closing brief at 10).

Respondents argue that “the entirety” of their
portable toilet operation at Site 1 was in existence at
the time that the tidal wetland regulations became ef-
fective (respondents’ closing brief at 10 [stating that
“the entirety of the Respondents’ operations have ex-
isted prior to, and have continued since, 1976, which
predates the August 20, 1977, effective date of the
tidal wetlands permit requirements set forth under 6
NYCRR 661.8]; see also tr at 213-215).
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Respondents’ argument is without merit. The rec-
ord establishes that, if there was a commercial porta-
ble toilet operation at Site 1 as of August 20, 1977, it
was only a small fraction of the operation that exists
there today.

As discussed above (see supra at 22), there is noth-
ing in the record that indicates that Site 1 was used for
a portable toilet operation in or before 1974, when the
aerial photographs were taken that were used to cre-
ate the tidal wetlands maps (see exhibit 2 [tidal wet-
lands map, “from color infrared photographs taken 10
August through 9 October 1974”]; exhibit 37 [1974 in-
frared photograph]; tr at 687 [Stadnik testimony re-
garding use of infrared photographs to develop tidal
wetlands maps]). Further, it is undisputed that there
was only one large structure located at Site 1 as of
1979, the then L-shaped garage building. At the time
that the 1979 aerial photographs were taken, there
were also what appear to be approximately two dozen
portable toilets located on Lot 45 (see exhibit 38; tr at
996-997).

The record establishes that, since at least April
1996, over 100 portable toilets have been routinely
stored at Site 1 (see exhibits 14-15 [numerous aerial
photographs dating from April 1996 to March 2016]; tr
at 240 [Greco testimony noting the portable toilets de-
picted on the 1996 aerial photograph (exhibit 15 at 2)];
tr at 635-636 [Lopez testimony regarding his familiar-
ity with Site 1 and agreeing that there could be hun-
dreds of portable toilets stored there at any time]; tr at
1070 [Stadnik testimony identifying portable toilets
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depicted on the 1996 aerial photograph (exhibit 15 at
2)]). The record also establishes that, sometime after
1979, two large structures were erected on Site 1 (see
exhibits 14-15 [numerous aerial photographs dating
from April 1996 to March 2016]).1?

On this record, regardless of whether respond-
ents were lawfully engaged in the portable toilet busi-
ness at Site 1 as of August 20, 1977, respondents’
substantial expansion of their operations after 1979 re-
quired multiple tidal wetlands permits (see 6 NYCRR
661.5[b][1] [exempting the continuance of lawfully
existing uses from the tidal wetlands permitting re-
quirement provided that such use “does not involve ex-
pansion”]). Accordingly, the affirmative defense that
respondents’ operation at Site 1 predates August 20,
1977, if proven, would not shield respondents from lia-
bility.

Moreover, it was respondents’ burden to plead and
prove that their portable toilet operation at Site 1 pre-
dates August 20, 1977 and that it did not, therefore,
require a permit (see 6 NYCRR 622.4[c] [stating that,
where a complaint alleges that a respondent engaged
in an activity without a required DEC permit, “a de-
fense based upon the inapplicability of the permit re-
quirement to the activity shall constitute an affirmative
defense”]; 6 NYCRR 622.11[b][2] [stating that re-
spondents bear the burden of proof on affirmative de-
fenses]). Over the many years that this matter has

15 These additional structures are discussed in more detail
under the third cause of action below.
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been pending before the Department, respondents
have never proffered evidence sufficient to establish
that their operations at Site 1 were “lawfully existing”
as of August 20, 1977.

Respondents filed an affidavit of Rick O’Neil,
sworn May 1, 2016 (see respondents’ closing brief, ex-
hibit I [O’Neil affidavit]). Mr. O’Neil is a former em-
ployee of the U.S. Department of the Interior at the
Gateway National Recreation Area (O’Neil affidavit
q 2). Mr. O’Neil attests that “[i]ln or about April or May
1976, Gateway hired Call-A-Head Portable Toilets, Inc.
(‘Call-A-Head’) to supply the park with ten (10) porta-
ble toilets” and that “Call-A-Head” was selected “be-
cause it was located at 304 Cross Bay Boulevard” (id.

9 4, 5).

There are errors in the O’Neil affidavit. For exam-
ple, Call-A-Head Portable Toilets, Inc. did not exist in
May of 1976 (see findings of fact { 1 [Call-A-Head Port-
able Toilets, Inc. was not incorporated until November
of 1982]). I also note that it was not until May of 1977
that respondent C.P. Howard filed a “Certificate of
Conducting Business under an Assumed Name” with
Queens County wherein he certified that he was oper-
ating under the name “Call-A-Head” from his resi-
dence at 79-18 Road, Broad Channel (see findings of
fact 7). Given this, it may well be that it was May
1977 rather than “April or May 1976” that Gateway
first engaged the services of Call-A-Head.

Nevertheless, assuming that Gateway hired Call-
A-Head in 1976, and that Call-A-Head had begun
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using Site 1 for aspects of its portable toilet operation
at that time, these facts would not establish that re-
spondents’ operation was “lawfully in existence” at Site
1in 1976. As defined under 6 NYCRR 661.4(q), “[l]law-
fully” means that the activity is “in full compliance
with all applicable statutes, rules and regulations.”
The O’Neil affidavit makes no assertion that respond-
ents’ operation at Site 1 was in full compliance with all
applicable statutes, rules and regulations.

Notably, the area where Site 1 is located has been
zoned as R3-2, a “Residence District,” since 1961 (see
exhibit 41 at 1 [letter from the Department of City
Planning, City of New York]; id. at 2, 3 [certified copies
of zoning maps in the custody of the Department of
City Planning of the City of New York!®]; exhibit 42 [Ar-
ticle II: Residence District Regulations]). Accordingly,
respondents’ use of Site 1 for commercial purposes is
not consistent with City of New York zoning regula-
tions. Department staff proffered the applicable zoning
maps at hearing and, after respondents’ off the record
review of the documents, the maps were received in ev-
idence without objection (tr at 1111-1112). Despite the
forgoing, respondents did not address the zoning issue
in their closing brief.

I also note that the record does not establish that
respondents had legal possession of any portion of Site
1 as of August 20, 1977. It was not until May 4, 1990

16 Site 1 is located at the far left on the zoning maps, at the
intersection of “CROSS BAY BLVD” and “189th AVE.” It is to the
immediate south of a small commercial district (zoned “C2-2”).
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that respondent C.P. Howard first obtained ownership
of a portion of Site 1 (see findings of fact { 12). Prior to
that time, respondents apparently leased Lot 45 from
the City of New York (see findings of fact | 11).

In reply to a motion by respondents, Department
staff filed a stipulation (civil court stipulation) relating
to 304 Cross Bay Boulevard, that was entered before
the Civil Court of the City of New York, Queens County
(staff’s reply, dated May 23, 2016, exhibit 6). Pursuant
to the civil court stipulation, the “occupant of premises
... Charles Howard” agreed to pay $2,000 rent to the
City of New York to cover rent through April 30, 1981
(id. [capitalization omitted]). The civil court stipulation
further states that, upon payment of the $2,000 rental
to the City, “Charles Howard shall then become the
tenant of record with [the City of New York]” (id. [cap-
italization omitted]). Staff argues that this indicates
that, prior to 1981, Charles Howard was “not a legiti-
mate tenant but rather a trespasser” (staff’s reply,
dated May 23, 2016, at 4-5). Although staff raised this
issue and filed the stipulation with this office in May
2016, and again in July 2017 (see staff’s reply, dated
July 5, 2017, at 8-10, exhibit I), respondents do not ad-
dress the civil court stipulation in their closing brief.

The record lacks evidence to support the conclu-
sion that any aspect of respondents’ portable toilet op-
eration was “lawfully existing” at Site 1 as of August
20, 1977. Accordingly, respondents have failed to meet
their burden to prove this affirmative defense.
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Moreover, as detailed above, regardless of whether
any aspect of respondents’ operation lawfully existed
at Site 1 on August 20, 1977, staff established that re-
spondents’ operations at Site 1 underwent substantial
expansion without a permit.

Department staff has met its burden to demon-
strate that the corporate respondents and respondent
C.W. Howard violated ECL 25-0401 and 6 NYCRR
661.8. by their operation of the portable toilet facility
at Site 1 without a permit.

— Third Cause of Action

Department staff alleges that “[e]ach installation
of a structure or structural components without a DEC
permit, as described in paragraph 47 above, consti-
tutes a separate violation of ECL §25-0401 and 6 NY-
CRR §661.8 in combination with §661.5(b)(48) and
(561)” (2012 complaint q 89). Paragraph 47 of the 2012
complaint alleges that “Respondents installed various
structures and structural components, including but
not limited to a) various large steel containers used for
office and storage space[;] b) oil tanks[;] c) asphalt
driveways, paths, parking areas[; and] d) fences.” Each
of these structures is discussed below.

a) various large steel containers used for office
and storage space

The record demonstrates that, other than the gar-
age building, no substantial structures were located on
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Site 1 as of August 20, 1977, the effective date of the
permit requirements set forth under 6 NYCRR 661.8
(see e.g. tr at 961-962 [Stadnik testimony that the 1979
aerial photograph (exhibit 38) depicts “certain items”
on Site 1 but “not structures” (except for the original
garage building)]; exhibit 38 [1979 aerial photograph];
exhibit 39 [1987 survey, depicting the garage building
and fencing on Site 1, but no other structures]).

Sometime between the execution of the 1994 con-
sent order and April 1996, an 80-foot long, two-story
structure (80-foot long structure) was erected on the
east side (rear) of Site 1, just seven feet landward of
the tidal wetland boundary (see exhibit 22 at 2 [dia-
gram of Site 1]). The 1994 consent order makes no
mention of an 80-foot long, two-story structure in place
along the edge of the tidal wetland at Site 1 (see exhibit
1). Rather, the order states that “Respondent had per-
mitted portable toilets components to enter a regu-
lated tidal wetland in and adjacent to the site” and that
“[ulpon further investigation . . . [the Department] de-
termined that Respondent has not obtained the re-
quired DEC permit to conduct [a commercial portable
toilet operation] within the regulated tidal wetland
and adjacent area in and adjacent to the site” (id. ] 4-
5). To prevent future encroachments onto adjacent
properties, the 1994 order required the respondent to
“erect and maintain a . . . fence no less than eight feet
in height along the entire perimeter of the Call-A-Head
site” (exhibit 1 [Schedule A | 7]).

On January 15, 1998, Department staff inspected
Site 1 to determine the extent of Call-A-Head Corp.’s
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compliance with the terms of the 1994 consent order
(tr at 110-111 [Greco testimony that the 1998 inspec-
tion report (exhibit 22) addressed “compliance with the
Schedule A of the [1994] consent order”]). The 1998 in-
spection report identifies several alleged violations of
the 1994 consent order and also cites a violation of 6
NYCRR 661.5(b)(51) (exhibit 22 at 1 [items noted un-
der “USE GUIDELINES”). Pursuant to 6 NYCRR
661.5(b)(51), construction of accessory structures for a
commercial use not requiring water access is a “[p]re-
sumptively incompatible use” that requires a DEC
tidal wetlands permit.

The inspection report notes the “[p]lacement of . . .
storage buildings in the adjacent area of a wetland”
(exhibit 22 at 1; see also exhibit 21, photographs 3-4
[depicting what appear to be four stacked metal con-
tainers at the location of the 80-foot long structure]; tr
at 227-228 [Greco testimony that the “storage build-
ings” identified in the inspection report refer to the 80-
foot long structure located at the edge of Site 1 and
“seaward of the property line”'"]; tr at 347 [Greco testi-
mony that the 80-foot long structure is seven feet land-
ward of the tidal wetland boundary]). The earliest
evidence of this structure in the record is an aerial pho-
tograph taken in April 1996 (see exhibit 15 at 2 [aerial

17 The witness clarified that one edge of the 80-foot long
structure is on property owned by respondents, and that the rest
of the structure is on the adjacent parcel (tr at 228). The adjacent
parcel is part of Gateway National Recreation Area (see findings
of fact 9 9).
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photograph “taken in April, 1996,” depicting the 80-
foot long structure on the east side of Site 1]).

There is now a second large structure located on
Site 1 that was not present on August 20, 1977. This
structure, which is approximately 100 feet long and 10
feet wide (100-foot long structure), was erected some-
time between April 9, 2006 and March 10, 2008 (see
exhibit 14 at 1, 3 [Apr. 9, 2006 aerial photograph de-
picting a large number of portable toilets stored along
the southern boundary of Site 1], 4 [Mar. 10, 2008 aer-
ial photograph depicting the 100-foot long structure
along the southern boundary of Site 1]).

Department staff has met its burden of proof to
demonstrate that the corporate respondents and re-
spondent C.W. Howard violated ECL 25-0401 and 6
NYCRR 661.8 by the installation of the 80-foot long
structure and the 100-foot long structure at Site 1
without a permit.

b) oil tanks

Department staff concedes that it “did not intro-
duce direct evidence of the presence of an oil tank”
(staff’s closing brief at 12). Staff argues, however, that
the 2012 complaint alleges that respondents’ activities
include “fueling of delivery vehicles” and that respond-
ents admitted to this activity in the answer (id.). Staff
further argues that “[t]he fueling of vehicles requires
that fuel is available [and] [i]t follows therefore, that
the installation and operation of oil tanks is part of Re-
spondents’ operation” (id.).
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Respondents assert, among other things, that the
only testimony regarding oil tanks at Site 1 was from
a DEC witness who stated she did not recall observing
oil tanks at the site (respondents’ closing brief at 46).

Department staff’s arguments are not sufficient to
establish that respondents “installed . . . oil tanks” at
Site 1, as alleged in paragraphs 47 and 89 of the 2012
complaint. First, staff failed to proffer evidence of the
installation of oil tanks at the site.

Second, I decline to draw the inference, as sug-
gested by staff, that respondents’ answer is sufficient
to establish the alleged violation. In its 2012 com-
plaint, staff lists numerous activities related to the
operation of respondents’ portable toilet facility, with
“fueling of delivery vehicles” listed as the last item
(2012 complaint | 36). I do not read respondents’ ad-
mission of “the general portent” (answer | 5) of staff’s
description of respondents’ operation to be an express
admission of each item listed. Moreover, while many of
the activities listed in the 2012 complaint are clearly
essential to the operation of a portable toilet facility,
on-site refueling is not. Lastly, even assuming that re-
spondents undertake on-site refueling of their vehicles,
this may be accomplished through the use of fuel
trucks, thereby eliminating the need for an “installed”
tank at the site.

I conclude that the Department failed to establish
that respondents “installed . .. oil tanks” at Site 1 as
alleged in paragraphs 47 and 89 of the 2012 complaint.
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¢) asphalt driveways, paths, parking areas

Respondents state that the 1994 consent order “re-
quired [Call-A-Head Corp.] to ‘install a four (4" inch
curb at the pavement edge toward the wetland and re-
grade the paved area of the site’” (respondents’ closing
brief at 46 [quoting exhibit 1 at 6 (Schedule A | 4)]).
Respondents argue that “there is no testimony that
[Call-A-Head Corp.] installed any structures that were
not existing at the time of the Consent Order or in vi-
olation of the Consent Order or installed any new
structures since the Consent Order was executed” (id.).

Department staff argues that the 1994 consent
order “did not condone or retroactively authorize im-
provements” that were undertaken after the enact-
ment of ECL article 25 (staff’s closing brief at 13). Staff
asserts that “areas of asphalt” at Site 1 were “dirt and
vegetation” at the time ECL article 25 was enacted
(id.). Staff further asserts that respondents installed “a
parking area east of lots 73 and 75 [sic!®], on the same
parcel that was supposed to be vacated pursuant to the
1994 Order” (id.). This last assertion is addressed un-
der the ninth cause of action, and will not be addressed
here.

18 Probably should read “lots 45 and 48,” the parcels owned
in whole or in part by respondent C.W. Howard (see findings of
fact 9 13, 15). The 1994 consent order directed Call-A-Head
Corp. to vacate lots adjacent to 304 Cross Bay Boulevard (see ex-
hibit 1 at 6 [Schedule A 3] [directing removal of “all things as-
sociated with the operation of Call-A-Head Corp. from the lots”
adjacent to the site]).
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The 1994 consent order expressly states that “[t]his
Order constitutes the entire agreement of the parties
hereto” (1994 consent order at 3, decretal J IX). No-
where in the 1994 consent order does it state that it
resolves any and all violations of the ECL at Site 1,
regardless of whether such violation is set forth in the
order.

As stated in the 1994 consent order, “Respondent
violated ECL Section 25-0401, as well as [6] NYCRR
Part 661” by “permit[ing] portable toilets components
to enter a regulated tidal wetland” and by failing to
“obtain[] the required DEC permit to conduct the com-
mercial [portable toilet business] within a regulated
tidal wetland and adjacent area in and adjacent to the
site” (id. at ] 3-5, 7). Those are the violations identi-
fied in the 1994 consent order. To the extent that other
violations of the ECL existed at Site 1 at the time that
the 1994 consent order was executed, nothing in the
order prohibits the Department from initiating an en-
forcement action to address those additional viola-
tions.

The record establishes that portions of Site 1 that
were not paved as of August 20, 1977, are now paved.
Mr. Stadnik testified that, on the basis of his assess-
ment of aerial photographs from 1974 and 1979, “fill
was initially placed [on Lot 48] in 1974” and that “[b]y
1979, based on that detailed photograph, which is Ex-
hibit 38, it shows vegetation in that filled-in road” (tr
at 1007; see also exhibit 38). Lot 48 is sometimes iden-
tified in the record as the location of East 3rd Road. It
is not clear from the 1994 consent order whether Lot
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48 was paved at the time that the order was executed.
It is clear, however, that Lot 48 was paved at the time
of the January 15, 1998 inspection (see exhibit 21, pho-
tograph 4 [depicting a paved area on the north side of
the garage building]; exhibit 22 at 2 [diagram of Site 1
depicting that area between the garage building and
the norther property line as “paving area”]).

Department staff has met its burden of proof to
demonstrate that the corporate respondents and re-
spondent C.W. Howard violated ECL 25-0401 and 6
NYCRR 661.8 by paving portions of Site 1 without a
permit.

d) fences

Department staff asserts that the record demon-
strates that respondents installed unauthorized fences
on the adjacent parcel to the east of Lot 45 (staff’s clos-
ing brief at 13).

Respondents argue that the 1994 consent order
“required [Call-A-Head Corp.] to erect and maintain a
chain link or stockade type fence ... along the entire
perimeter of the Call-A-Head site” and, therefore, re-
spondents may not be held liable for erecting fences at
Site 1 (respondents’ closing brief at 46 [internal quota-
tion marks omitted]).

Respondents argument is unavailing. Department
staff is not seeking to hold respondents liable for con-
struction of a fence along the perimeter of lots 45 and
48 at Site 1. Rather, staff seeks to hold respondents
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liable for the construction of fences on the adjacent
parcel at Site 1 (see staff’s closing brief at 13). The ad-
jacent parcel is owned by the United States of America
and is part of the Gateway National Recreation Area
(see findings of fact 1 9).

The record shows that respondents erected fences
perpendicular to, and east of, the property line of lots
45 and 48. Respondents installed a low green plastic
mesh fence and supporting posts extending eastward
from northeast corner of the 80-foot long structure at
the rear of lots 45 and 48 (see exhibit 36 at 2 [diagram
depicting “Green Plastic Fence” running perpendicular
to the 80-foot long structure]; 35A [photograph from
the Department’s June 3, 2003 inspection depicting a
low green fence and posts extending eastward from the
80-foot long structure]; tr at 708 [Stadnik testimony
describing the fence]). The green fence was not present
at the time of the Department’s January 15, 1998 in-
spection of Site 1 (see exhibit 22 at 2 [diagram depict-
ing Site 1 and showing no fence extending eastward
from the 80-foot long structure]; exhibit 21, photograph
3 [depicting the east side of the 80-foot long structure
with tires stacked at the location where the fence was
later erected]).

The green fence was replaced with a low white
panel fence sometime before May 27, 2005 (see exhibit
28A, B, D [photographs from the Department’s May 27,
2005 inspection depicting a low white panel fence and
posts extending eastward from the 80-foot long struc-
ture]; exhibit 30 [Department inspection report, dated
May 27, 2005, at 2 [diagram depicting a “white fence
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48" long]; tr at 413-414 [DeMarco testimony describ-
ing the fence]).

Department staff has met its burden of proof to
demonstrate that the corporate respondents and re-
spondent C.W. Howard violated ECL 25-0401 and 6
NYCRR 661.8 by erecting fences at Site 1 without a
permit.

As detailed above, I conclude that Department
staff has met its burden to demonstrate that the cor-
porate respondents and respondent C.W. Howard vio-
lated ECL 25-0401 and 6 NYCRR 661.8. by installing
(i) various large containers used for office and storage
space; (ii) asphalt driveways or parking areas; and (iii)
fences at Site 1 without a permit. Department staff
failed to meet its burden to demonstrate that respond-
ents violated ECL 25-0401 and 6 NYCRR 661.8. by in-
stalling oil tanks at Site 1.

— Fourth Cause of Action

Department staff alleges that “[bly excavating
within the regulated tidal wetland adjacent area with-
out a DEC permit as described in paragraph 48 above,
the Call-A-Head Respondents violated ECL §25-0401
and 6 NYCRR §661.8 in combination with §661.5(b)(57)”
(2012 complaint q 90). Paragraph 48 of the 2012 com-
plaint alleges that, on or about June 18, 2002, “Respond-
ents utilized construction equipment and excavated
within in [sic] the tidal wetlands adjacent area at the
rear of Site 1.”
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Department staff withdrew this cause of action
(see staff’s closing brief at 13). Accordingly, it will not
be considered herein.

— Fifth Cause of Action

Department staff alleges that “[bly placing fill
from the excavation within the regulated tidal wetland
adjacent area without a DEC permit as described in
paragraph 49 above, the Call-A-Head Respondents
violated ECL §25-0401 and 6 NYCRR §661.8 in com-
bination with §661.5(b)(30)” (2012 complaint  91).
Paragraph 49 of the 2012 complaint alleges that, sub-
sequent to the alleged excavation at issue under the
fourth cause of action, Respondents “placed fill into the
excavation and covered it and the surrounding area
with asphalt.”

Department staff withdrew this cause of action
(see staff’s closing brief at 14). Accordingly, it will not
be considered herein.

— Sixth Cause of Action

Department staff alleges that “[bly creating a
ditch within the regulated tidal wetland adjacent
area without a DEC permit as described in paragraph
51 above, the Call-A-Head Respondents violated ECL
§25-0401 and 6 NYCRR §661.8 in combination with
§661.5(b)(51) and (57)” (2012 complaint { 92). Para-
graph 51 of the 2012 complaint alleges that, on April
30, 2003, “staff of DEC’s Law Enforcement Division
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observed that Respondents had created a ditch and
placed the excavated fill in the tidal wetlands adjacent
area.”?

To prevail on this cause of action Department
staff must demonstrate that respondents either (i)
constructed an “accessory structure or facilities” (6
NYCRR 661.5[b][51]), or (ii) engaged in “[alny type
of regulated activity not specifically listed” under 6
NYCRR 661.5(b) (6 NYCRR 661.5[b][57]).

Respondents argue that this cause of action
should be dismissed because Ms. Greco, the only wit-
ness to testify concerning a ditch on respondents’ prop-
erty, testified that she did not recall observing a ditch
at Site 1 (respondents’ closing brief at 47-48 [citing tr
at 310]). Ms. Greco, however, was testifying to her ob-
servations concerning a 1998 inspection of Site 1 (tr at
310). Therefore, her testimony has little bearing on the
allegation that “Respondents had created a ditch” at
the site on April 30, 2003 (2012 complaint J 51).

Moreover, Department staff does not rely upon Ms.
Greco’s testimony to support the allegations set forth

19 Although paragraph 51 of the 2012 complaint references
both an alleged ditch and alleged fill at Site 1, the express terms
of the sixth cause of action concern only respondents’ alleged
“creat[ion of] a ditch within the regulated tidal wetland adjacent
area” (2012 complaint J 92). I also note that the case initiation
form and tickets issued by Environmental Conservation Officer
(ECO) A. M. Mat make no reference to disturbed soil or fill (see
exhibit 32). Accordingly, as to the sixth cause of action, I address
only whether respondents violated the tidal wetlands law by cre-
ating a ditch within the tidal wetland adjacent area.
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under the sixth cause of action. Rather, staff argues
that respondents’ lability for this cause of action is es-
tablished by ECO Mat’s written narrative on a Depart-
ment caseinitiation form and the tickets that he issued
to respondent C.W. Howard (staff’s closing brief at 14
[citing exhibit 32 at 2]).

The case initiation form does not, however, state
that respondents created a “ditch” in the adjacent
area. The form states that ECO Mat observed “wash-
down fluids” from portable toilets “enter a constructed
trough on the property” (see exhibit 32 at 2). The “con-
structed trough” is not further described on the case
initiation form. Importantly, none of the tickets issued
by ECO Mat in relation to his observations at the Call-
A-Head facility on April 30, 2003 state that he ob-
served a “ditch” or similar structure (see exhibit 32 at
4-11).

Moreover, none of the tickets issued by ECO Mat
allege a violation of ECL 25-0401 or NYCRR 661.8, as
alleged under the sixth cause of action (id. at 4-11). Ra-
ther, one of the tickets alleges the violation of a solid
waste regulation and the other three tickets allege vi-
olations under ECL article 17 (Water Pollution Con-
trol) (id.). On one of the tickets, ECO Mat states that
he observed respondent C.W. Howard “operator of Call-
A-Head Portable Toilet Corp. having allowed to be cre-
ated a point source discharge” in violation of ECL 17-
0505 (id. at 6-7 [capitalization omitted]). The term
“point source” is broadly defined under ECL article 17
to mean:
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“any discernible, confined and discrete con-
veyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated
animal feeding operation, vessel or other
floating craft, or landfill leachate collection
system from which pollutants are or may be
discharged”

(ECL 17-0105[16]). Although this definition includes
“ditch” as a type of point source, it also includes a
“channel,” “conduit,” “discrete fissure,” or “any discern-
ible, confined and discrete conveyance” (id.).

Accordingly, among other issues, Department staff
has not demonstrated that ECO Mat’s observation of a
“point source” within the context of alleged violations
of ECL article 17, establishes that respondents created
a “ditch” within the context of an alleged violation of “6
NYCRR §661.8 in combination with §661.5(b)(51) and
(57)” as charged in the 2012 complaint (2012 complaint
I 92). Staff also failed to proffer evidence or set forth
argument to establish that the alleged “trough” at the
Call-A-Head facility constitutes an “accessory struc-
ture or facilities” under 6 NYCRR 661.5(b)(51), or that
it is a “type of regulated activity not specifically listed”
under 6 NYCRR 661.5(b)(57).

Absent clarifying testimony from ECO Mat or
other corroborating evidence to demonstrate that re-
spondents created a ditch, as alleged in the 2012 com-
plaint, I hold that Department staff did not meet its
burden of proof with regard to the allegations set forth
under the sixth cause of action.
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— Seventh Cause of Action

Department staff alleges that “[b]y draining un-
treated residual content of portable toilets, including
sewage, chemicals and wash-down fluids, directly into
the waters of Jamaica Bay without a DEC permit as
described in paragraph 53 above, the Call-A-Head
Respondents violated ECL § 17-0803 and 6 NYCRR
§751.1(a) as it was in effect at that time” (2012 com-
plaint q 93). Paragraph 53 of the 2012 complaint al-
leges that, on April 30, 2003, “Respondents drained
untreated residual content of portable toilets, includ-
ing sewage, chemicals and wash-down fluids, through
[a] conveyance directly into the waters of Jamaica
Bay.”

At the time of the alleged violation, April 30, 2003,
6 NYCRR 751.1(a) provided that, with certain excep-
tions not applicable here, “no person shall discharge or
cause a discharge of any pollutant without a [State Pol-
lution Discharge Elimination System (SPDES)] permit
having been issued to such person.” Pursuant to 6
NYCRR 750.2(a), the following definitions applied on
April 30, 2003:

e Person means “any individual, ... corpora-
tion, . . . or any other legal entity whatsoever”
(6 NYCRR 750.2[a][2]; ECL 17-0105[1]).

¢ Discharge means “any addition of any pollu-
tant to State waters, waters of the contiguous

zone, or the ocean through an outlet or point
source” (6 NYCRR 750.2[a][9]).
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e Pollutant includes “solid waste, ... sewage,
.. .sewage sludge, . . . chemical wastes, . . . in-
dustrial, municipal, and agricultural waste
discharged into water” (6 NYCRR 750.2[a][2];
ECL 17-0105[17]).

e Waters or waters of the State include “bays,
sounds, ponds, . .. estuaries, marshes, inlets,
canals, the Atlantic [O]cean within the terri-
torial limits of the state of New York and all
other bodies of surface or underground water,
.. .inland or coastal, fresh or salt” (6 NYCRR
750.2[a][2]; ECL 17-0105[2]).

¢ QOutlet means “the terminus of a sewer sys-
tem, or the point of emergence of any water-
borne sewage, industrial waste or other
wastes or the effluent therefrom, into the wa-
ters of the state” (6 NYCRR 750.2 [a] [2]; ECL
17-0105 [11)).

e Point source includes “any discernible, con-
fined and discrete conveyance, including but

not limited to any ... ditch, channel, . ..
conduit, ... discrete fissure” (6 NYCRR
750.2[a][20]).

Factual allegations corresponding to each of the
elements necessary to establish a violation of 6
NYCRR 751.1(a) are set forth in tickets ECO Mat
signed and affirmed under penalty of perjury on April
30, 2003. Each of the tickets is also signed, without ad-
mission of guilt, by respondent C.W. Howard (id.). In
three of the tickets he issued, ECO Mat alleged viola-
tions under ECL article 17 (see exhibit 32 at 6-11). The
narrative descriptions in these tickets state that, at
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the Call-A-Head facility, ECO Mat observed respond-
ent C.W. Howard:*

e “having allowed to be created a point source
discharge on the grounds of [the] facility,
which was actively discharging liquid into the
waters of Jamaica Bay” (id. at 7).

e “having caused the waters of the State to be
contaminated by discharging . . . residual con-
tents of portable toilets, and cleaning liquids”
(id. at 9).

e “having caused contamination of the waters of
the State by allowing cleaning liquids and re-
sidual contents of portable toilets to be di-
rectly discharged into the waters of Jamaica
Bay” (id. at 11).

In addition to the tickets he issued on April 30,
2003, ECO Mat completed a DEC case initiation form
on May 1, 2003 in relation to the tickets (see exhibit 32
at 1-3). The case initiation form was approved by Cap-
tain Lopez who, at that time, was a Lieutenant with
the Department (see id. at 1 [supervisor’s approval]; tr
at 522, 524 [Lopez testimony]). The narrative portion
of the case initiation form states that ECO Mat ob-
served the discharge of “residual content of portable
toilets and washdown fluids ... enter a constructed
trough on the property . . . flowing directly into the wa-
ters of Jamaica Bay” (exhibit 32 at 2).

20 Some of the capitalization used in the narratives has been
omitted for readability.
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These narratives establish that respondent C.W.
Howard allowed or caused a discharge of a pollutant
into the waters of the State within the context of 6 NY-
CRR 751.1(a) (see Matter of Reliable Products, Order
of the Commissioner, Apr. 15, 1991, at 1 [holding that
a respondent had violated 6 NYCRR 751.1(a) “by
rinsing barrels . .. at its . . . facility, and allowing the
soap residue and rinsewater to spill on the ground and
enter ditches which ultimately discharge to Cowaselon
Creek, without a SPDES permit”]). Residual contents
of portable toilets, washdown fluids, and cleaning lig-
uids fall within the broad definition of a “pollutant.”
Jamaica Bay, including its estuaries, marshes and in-
lets, falls within the definition of “waters of the State.”
ECO Mat’s affirmation that he observed a “point
source discharge” in the context of an alleged violation
of ECL article 17, coupled with his statement that he
observed pollutants “enter a constructed trough ...
flowing directly into the waters of Jamaica Bay” are
sufficient to establish that the conveyance he observed
falls within the definition of a “point source.”

Finally, the lack of a SPDES permit authorizing
the discharge at the Call-A-Head facility is established
by the testimony of Ms. Greco. Ms. Greco testified that
she is a deputy regional permit administrator for the
Department and that her responsibilities include as-
certaining whether the Department has issued a per-
mit for a facility (tr at 44-45). Ms. Greco testified that
the only DEC permits issued to Call-A-Head were
waste transporter permits (tr at 45, 131-132).
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Although, as respondents note, the statements
made by ECO Mat in the tickets and the accompanying
case initiation form are hearsay, such evidence is ad-
missible in this proceeding (see 6 NYCRR 622.11[a][3]
[stating that, in DEC enforcement hearings, “[t]he
rules of evidence need not be strictly applied”]; see also
Matter of Tubridy, Decision of the Commissioner, Apr.
19,2001, at 10 [holding that “[t]he rules of evidence are
not strictly applied in administrative proceedings, and
hearsay is admissible. However, the weight given to a
witness’ testimony is based, in part, on the reliability
of that evidence”]; Matter of Tractor Supply, Decision
and Order of the Commissioner, Aug. 8, 2008, at 2 [stat-
ing that “unlike civil court proceedings, hearsay evi-
dence is admissible in an administrative adjudicatory
proceeding”]). I hold ECO Mat’s statements to be suffi-
ciently reliable and probative to form the basis for re-
spondents’ liability under the seventh cause of action.
At the time he issued the tickets, ECO Mat was a
sworn officer of the State. The statements made by
ECO Mat on the tickets are affirmed by him under pen-
alty of perjury and the statements in the case initia-
tion form are consistent with, and elaborate on, the
statements made by ECO Mat on the tickets.

I also note that, as part of a plea agreement with
the Queens County District Attorney’s Office, respond-
ent C.W. Howard, on behalf of “Call-A-Head (also
known as Call-A-Head Corp., Call-A-Head Portable
Toilets, Inc [sic], Call-A-Head Portable Toilet, Inc., and
Call-A-Head Portable Toilet, Corp.; hereinafter ‘Call-A-
Head’)” pled guilty to one of the tickets issued on April
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30, 2003 by ECO Mat (exhibit 34 at 2). That ticket
states that ECO Mat observed respondent C.W. How-
ard “operator of Call-A-Head Portable Toilet Corp. hav-
ing caused the waters of the State to be contaminated
by discharging into waters of the marine district, Ja-
maica Bay, residual contents of portable toilets, and
cleaning liquids” (exhibit 32 at 9 [capitalization omit-
ted]).

I conclude that Department staff has met its bur-
den of proof to establish that the corporate respond-
ents and respondent C.W. Howard violated ECL 17-
0803 and 6 NYCRR 751.1(a) on April 30, 2003 as al-

leged in the seventh cause of action.

— Eighth Cause of Action

Department staff alleges that “[b]y draining un-
treated residual content of portable toilets, including
sewage, chemicals and wash-down fluids, directly into
the waters of Jamaica Bay without a DEC permit as
described in paragraph 53 above, the Call-A-Head Re-
spondents also violated ECL §25-0401 and 6 NYCRR
§661.8 in combination with §661.5(b)(44) and (52)”
(2012 complaint q 94). Paragraph 53 of the 2012 com-
plaint alleges that, “Respondents drained untreated
residual content of portable toilets, including sewage,
chemicals and wash-down fluids, through [a] convey-
ance directly into the waters of Jamaica Bay.”

Pursuant to 6 NYCRR 661.5(b)(44) a tidal wet-
lands permit is required for the discharge of any pollu-
tant for which a SPDES permit is required where such
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discharge is into a tidal wetland or adjacent area. As
discussed above, the discharge observed by ECO Mat
required a SPDES permit. Accordingly, because the
discharge was into a tidal wetland from a regulated
adjacent area, a tidal wetlands permit was also re-
quired.

Pursuant to 6 NYCRR 661.5(b)(52) a tidal wet-
lands permit is required for the “[d]isposal of any
chemical, petrochemical or other toxic material” within
a tidal wetland or adjacent area. As discussed above,
ECO Mat observed washdown fluids, cleaning liquids
and the residual contents of portable toilets disposed
on the ground and discharging into the tidal wetland.
Accordingly, because these materials were disposed of
within a tidal wetland and a regulated adjacent area,
a tidal wetlands permit was also required.

I conclude that Department staff has met its bur-
den of proof to establish that the corporate respond-
ents and respondent C.W. Howard violated ECL 25-
0401 and 6 NYCRR 661.8 on April 30, 2003 as alleged

in the eighth cause of action.

— Ninth, Tenth, Eleventh, and Twelfth Causes of
Action

These causes of action all relate to the factual al-
legations set forth in paragraph 55 of the 2012 com-
plaint. Among other things, Department staff alleges
that respondents “placed gravel to create a storage
yard/parking lot measuring 50 feet by 80 feet immedi-
ately east of the facility” (2012 complaint q 55[a]). Staff
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further alleges that this activity, and respondents’
subsequent use of the area for their portable toilet
operation, violated ECL 25-0401 and 6 NYCRR 661.8
in combination with various provisions of 6 NYCRR
661.5(b) (2012 complaint ] 95-98).

Respondents argue that the ninth, tenth, eleventh,
and twelfth causes of action should all be dismissed be-
cause Department staff did not proffer evidence to
show that respondents’ alleged activities “substan-
tially . . . impaired . . . or altered the natural condition
of the tidal wetland area” (respondents’ closing brief at
52 [paraphrasing ECL 25-0401(2)]).

Respondents misread ECL 25-0401(2). This provi-
sion states, in its entirety:

“Activities subject to regulation hereunder in-
clude any form of draining, dredging, excava-
tion, and removal either directly or indirectly,
of soil, mud, sand, shells, gravel or other ag-
gregate from any tidal wetland; any form of
dumping, filling, or depositing, either directly
or indirectly, of any soil, stones, sand, gravel,
mud, rubbish, or fill of any kind; the erection
of any structures or roads, the driving of any
pilings or placing of any other obstructions,
whether or not changing the ebb and flow of
the tide, and any other activity within or im-
mediately adjacent to inventoried wetlands
which may substantially impair or alter the
natural condition of the tidal wetland area.”

By its express terms, each of the activities speci-
fied under ECL 25-0401(2) is subject to regulation
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under the Act. In addition, “any other activity within
or immediately adjacent to inventoried wetlands
which may substantially impair or alter the natural
condition of the tidal wetland area” is also subject to
regulation (id.). The Act’s implementing regulations, 6
NYCRR part 661, reflect this broad definition of regu-
lated activity. The regulations define regulated activity
to include those activities specified under ECL 25-
0401(2) (see 6 NYCRR 661.4[ee][1]) and provide an
extensive list of activities that are regulated (see 6
NYCRR 661.4[ee][2] [incorporating all those activities
listed under 6 NYCRR 661.5(b) that require a permit]).

Respondents’ argument that regulated activities
are limited to only activities that are demonstrated to
“substantially impair or alter the natural condition
of the tidal wetland area” is contrary to the express
language of ECL 25-0401(2) and the provisions of 6
NYCRR part 661. Accordingly, respondents’ argument
is rejected.

Under the ninth cause of action, Department staff
alleges that “[b]y placing gravel to create a storage
yard/parking lot measuring 50 feet by 80 feet immedi-
ately east of the facility approximately 7 feet land-
ward of the tidal wetland boundary as described in
sub-paragraph 55 a) above, . .. Respondents violated
ECL §25-0401 and 6 NYCRR §661.8 in combination
with §661.5(b)(30) and (51)” (2012 complaint  95).
Paragraph 55(a) of the 2012 complaint alleges that,
on June 3, 2003, “Department staff observed that Re-
spondents had ... placed gravel to create a storage
yard/parking lot.”
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During an inspection of Site 1 on June 3, 2003, De-
partment staff observed a gravel-covered storage area
(gravel storage area) measuring 50 feet by 80 feet on
the east side of Site 1 (see exhibit 35 [photographs from
the June 3, 2003 inspection]; exhibit 36 at 2 [inspection
report: notations in blue are observations from the
June 3, 2003 inspection; notations in red relate to the
photographs in exhibit 35 and indicate the camera lo-
cation and direction]; tr at 699-700, 709-710, 809-810).
The gravel storage area was not in place at the time of
the Department’s January 15, 1998 inspection of Site
1 (see exhibits 20, 21 [depicting little or no gravel in
place at the site of the gravel storage area]; exhibit 22
at 2 [inspection report, the green and orange x’s relate
to the photographs in exhibits 20 and 21, respectively,
and indicate the camera location]; tr at 157-160, 1070
[Stadnik testimony that the aerial photograph of Site
1 from 1996 (exhibit 15 at 2) depicts portable toilets
and “[m]ostly grass vegetation” at the location that is
now the gravel storage areal; tr at 1071-1072 [Stadnik
testimony that photographs of Site 1 from 1998 (exhib-
its 20, 21) depict “[m]ostly dirt sediments, very loose
limited gravel, and then in the background, grass veg-
etation” at the location that is now the gravel storage
areal).

Department staff has met its burden to prove
that the corporate respondents and respondent C.W.
Howard violated ECL 25-0401 and 6 NYCRR 661.8 in
combination with 6 NYCRR 661.5(b)(30) and (51). Re-
spondents did not have a permit for the placement of
fill (i.e., gravel) or the construction of an accessory



App. 132

structure (i.e., the gravel storage area) in the adjacent
area of the tidal wetland as is required by 6 NYCRR
661.5(b)(30) and (51), respectively.

Under the tenth cause of action, Department staff
alleges that “[b]y placing a metal container, portable
toilets, vehicles & trailers in [the gravel storage area]
as described in subparagraph 55 b) above, . . . Respond-
ents violated ECL §25-0401 and 6 NYCRR §661.8 in
combination with §661.5(b)(48) and (51)” (2012 com-
plaint q 96). Paragraph 55(b) of the 2012 complaint al-
leges that, on June 3, 2003, “Department staff observed
that Respondents had ... placed a metal container,
portable toilets, vehicles & trailers” in [the gravel stor-
age areal.”

Turning first to the alleged violation of 6 NYCRR
661.5(b)(51), I conclude that Department staff did not
meet its burden to prove that respondents’ “place[ment
of] a metal container, portable toilets, vehicles & trail-
ers” (2012 complaint q 55[b]) in the gravel storage area
equates to “[c]onstruction of accessory structure[s] or
facilities” (6 NYCRR 661.5[b][51]).

The inspection report from the Department’s June
3, 2003 inspection of Site 1 depicts the newly created
gravel storage area and identifies the location of a
“container” thereon (see exhibit 36 at 2). Photographs
taken during the inspection and testimony at the hear-
ing establish that a variety of items, including portable
toilets, a box truck and several trailers were stored
in the gravel storage area (see exhibit 35; tr at 694-
697). The record does not, however, provide any detail
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regarding the container noted in the inspection report;
the container’s dimensions, construction, and purpose
are not established.

At hearing, respondents questioned whether the
items stored in the gravel storage area were “movable
object[s]” (tr at 1020). Respondents raised similar
question regarding materials stored in the same area
prior to 2003 (see tr at 164 [respondents’ counsel ques-
tioning whether the stored items were “permanent”
structures or were “transportable”]).

In its closing brief, Department staff cites to hear-
ing testimony and exhibits in support of the “presence
of trailers, a flatbed truck, and portable toilets” in the
gravel storage area, but does not address the issue of
whether these items constitute “[c]Jonstruction of ac-
cessory structure[s] or facilities” as contemplated un-
der 6 NYCRR 661.5(b)(51) (see staff’s closing brief at
17).

On this record, I conclude that Department staff
failed to meet its burden to demonstrate that the
stored items observed on the gravel storage area dur-
ing the 2003 inspection constituted a violation of 6 NY-
CRR 661.5(b)(51) (cf. Matter of Zaccaro, Order of the
Commissioner, Aug. 24, 2000, adopting Hearing Report
at 7 [holding a respondent liable under the freshwater
wetlands regulations, for placing a trailer in the wet-
land because “it is a roofed, walled structure that has
been constructed for permanent use”]).

Nevertheless, Department staff established that,
at the time of the June 3, 2003 inspection, respondents
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were storing a variety of items in the gravel storage
area that are used in the operation of respondents’
portable toilet facility. Accordingly, I conclude that staff
has met its burden to prove that the corporate respond-
ents and respondent C.W. Howard violated 6 NYCRR
661.5(b)(48) by “undertaking commercial and indus-
trial use activities not requiring water access” within
the gravel storage area.

Under the eleventh cause of action, Department
staff alleges that “[b]y placing fill in the tidal wetland
adjacent area as described in subparagraph 55 c)
above, . .. Respondents violated ECL §25-0401 and
6 NYCRR §661.8 in combination with §661.5(b)(30)”
(2012 complaint q 97). Paragraph 55(c) of the 2012
complaint alleges that, on June 3, 2003, “Department
staff observed that Respondents had ... placed a fill
pile in the regulated tidal wetlands adjacent area.”

During the June 3, 2003 inspection Department
staff observed a fill pile that had been recently placed
at the southeast corner of the gravel storage area (see
exhibit 36 at 2; tr 709-710; 1020 [Stadnik testimony
that the fill pile “wasn’t vegetated so it had to be recent
. . . vegetation would have started taking over within a
year’]).

Department staff has met its burden to prove that
the corporate respondents and respondent C.W. How-
ard violated ECL 25-0401 and 6 NYCRR 661.8 in com-
bination with 6 NYCRR 661.5(b)(30). Respondents
did not have a permit for the placement of fill in the
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adjacent area of the tidal wetland as is required by 6
NYCRR 661.5(b)(30).

Under the twelfth cause of action, Department
staff alleges that “[b]y clearing and removing vege-
tation within the tidal wetland adjacent area as de-
scribed in subparagraph 55 d) above, . . . Respondents
violated ECL§25-0401 and 6 NYCRR §661.8 in combi-
nation with §661.5(b)(57)” (2012 complaint q 98). Par-
agraph 55(d) of the 2012 complaint alleges that, on
June 3, 2003, “Department staff observed that Re-
spondents had ... cleared and cut vegetation within
the regulated tidal wetlands adjacent area to install
[the gravel storage area].”

As previously noted, during the June 3, 2003 in-
spection Department staff observed that respondents
had built the gravel storage area and that the gravel
storage area was not in place at the time of the De-
partment’s January 15, 1998 inspection of Site 1. Mr.
Stadnik testified that portions of the area now covered
by the gravel storage area were vegetated at the time
of the 1998 inspection (tr at 1071-1073; see also tr at
1070 [Stadnik testimony that the 1996 aerial photo-
graph (exhibit 15 at 2) depicts portable toilets and
“Im]ostly grass vegetation” at the location that is now
the gravel storage area]). He also testified that “[h]is-
torically there was vegetation in that gravel storage
area based on the 1979 detailed aerial [photograph]”
(tr at 1050).

The use restriction cited by Department staff, 6
NYCRR 661.5(b)(57), applies to “[alny type of regulated
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activity not specifically listed” in the chart under
661.5(b). Pursuant to 6 NYCRR 661.4(ee)(1)(vi), regu-
lated activities include any “activity within a tidal wet-
land or on an adjacent area which directly or indirectly
may substantially alter or impair the natural condition
or function of any tidal wetland.”

Department staff proffered testimony regarding
the importance of vegetation in a tidal wetland adja-
cent area (see tr at 712 [Stadnik testimony that “the
biggest benefit for a tidal wetland adjacent area is [to]
act as a buffer” and that “the vegetation provides a nat-
ural barrier as a screen, and it is usually a wildlife cor-
ridor for upland wildlife like raccoons, rabbits, and also
it provides areas for shorebirds to roost and nest in”];
see also 6 NYCRR 661.2[a] [stating that “[t]idal wet-
lands constitute one of the most vital and productive
areas of the natural world and collectively have many
values [including] marine food production, wildlife
habitat . . . and open space and aesthetic appreciation
. . . Therefore, the protection and preservation of tidal
wetlands are essential”]). Staff also proffered testi-
mony that the removal of vegetation may impair the
natural condition and function of the wetland (tr at
713 [Stadnik testimony that bringing commercial ac-
tivity closer to the tidal wetland “could have a super
negative [impact], just from the operation and noise,
and any lack of vegetative buffer area to diminish that
noise and diminish the activity”]).

On this record, I conclude that the clearing of veg-
etation to construct and maintain the 50' by 80' gravel
storage area in the tidal wetland adjacent area at Site
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1 constitutes a regulated activity under 6 NYCRR
661.4(ee)(1)(vi). Accordingly, Department staff has
met its burden to prove that the corporate respondents
and respondent C.W. Howard violated ECL 25-0401
and 6 NYCRR 661.8 in combination with 6 NYCRR
661.5(b)(567) by clearing vegetation in the adjacent
area of the tidal wetland without a permit (see Matter
of Francis, Order of the Commissioner, Apr. 26, 2011
[holding that respondents violated ECL 25-0401 and 6
NYCRR 661.8 “by clearing vegetation in a tidal wet-
land adjacent area at the site without a permit”]).

— Thirteenth Cause of Action

Department staff alleges that “[b]y placing fill in the
tidal wetland adjacent area as described in paragraph
57 above, . . . Respondents violated ECL §25-0401 and
6 NYCRR §661.8 in combination with §661.5(b)(30)”
(2012 complaint I 99). Paragraph 57 of the 2012 com-
plaint alleges that, on or about December 15, 2003,
“without having a DEC permit to do so, Respondents
filled the drainage ditch they had created on or before
April 30, 2003, with concrete.”

Department staff withdrew this cause of action
(see staff’s closing brief at 18-19). Accordingly, it will
not be considered herein.

— Fourteenth Cause of Action

Department staff alleges that “[b]y discharging
untreated residual content of portable toilets and



App. 138

wash-down fluids into a catch basin or other convey-
ance from where the residual content and wash-down
fluids were allowed to drain untreated into the wet-
lands and navigable waters of Jamaica Bay as de-
scribed in paragraph 58, . . . Respondents violated ECL
§§17-0505, 17-0803 and 6 NYCRR §750-1.4” (2012 com-
plaint q 100). Paragraph 58 of the 2012 complaint al-
leges that, on or about December 15, 2003, “without
having a permit from the Department to do so, Re-
spondents discharged untreated residual content of
portable toilets and wash-down fluids containing pol-
lutants from Site 1. . . into the wetlands and navigable
waters of Jamaica Bay.”

Department staff withdrew this cause of action
(see staff’s closing brief at 19). Accordingly, it will not
be considered herein.

— Fifteenth Cause of Action

Department staff alleges that “[b]y discharging un-
treated residual content of portable toilets and wash-
down fluids into a catch basin or other conveyance
from where the residual content and wash-down fluids
were allowed to drain untreated into the wetlands and
navigable waters of Jamaica Bay as described in para-
graph 58, . . . Respondents also violated ECL§25-0401
and 6 NYCRR §661.8 in combination with §661.5(b)(44)
and (52)” (2012 complaint J 101). Paragraph 58 of the
2012 complaint alleges that, on or about December 15,
2003, “without having a permit from the Department
to do so, Respondents discharged untreated residual
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content of portable toilets and wash-down fluids con-
taining pollutants from Site 1 ... into the wetlands
and navigable waters of Jamaica Bay.”

Department staff withdrew this cause of action
(see staff’s closing brief at 19-20). Accordingly, it will
not be considered herein.

— Sixteenth Cause of Action

Department staff alleges that “[b]y discharging
storm water from Site 1 without a SPDES permit as
described in paragraph 59 above, . . . Respondents vio-
lated ECL §17-0803 as well as 6 NYCRR §751.1(a)”
(2012 complaint J 102). Paragraph 59 of the 2012 com-
plaint alleges that, “[t]hroughout Respondents[‘] oper-
ation at Site 1 ..., during every rain event, storm
water is being discharged from a point source into Ja-
maica Bay.” Staff further alleges that respondents’
portable toilet operation requires, but does not have,
either an individual SPDES permit or coverage under
the Department’s SPDES Multi-Sector General Permit
for Stormwater Discharges Associated with Industrial
Activity (2012 complaint {{ 60-62).

Department staff withdrew this cause of action
(see staff’s closing brief at 20). Accordingly, it will not
be considered herein.
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Causes of Action Pertaining to Site 2
— Seventeenth Cause of Action

Department staff alleges that “[b]y discharging
storm water from Site 2 without a SPDES permit as
described in paragraph 59 above, . . . Respondents vio-
lated ECL §17-0803 as well as 6 NYCRR §751.1(a)”
(2012 complaint § 103). This cause of action relies
upon the same allegations set forth under the six-
teenth cause of action, but pertains to respondents’ al-
leged activities at Site 2 rather than Site 1.

Department staff withdrew this cause of action
(see staff’s closing brief at 20). Accordingly, it will not
be considered herein.

— Eighteenth Cause of Action

Department staff alleges that “[b]y altering, or al-
lowing the alteration of, Site 2 through the placement
of fill, addition of a fence and the continued storage of
dozens of portable toilets[,] . .. Respondents have vio-
lated special condition 10 of Permit No. 2-6308-
00357/0001” (2012 complaint ] 104).

Department staff withdrew this cause of action
(see staff’s closing brief at 20). Accordingly, it will not
be considered herein.
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Cause of Action Pertaining to Site 3
— Nineteenth Cause of Action

Department staff alleges that “[b]y placing fill in
the regulated tidal wetland and/or tidal wetland ad-
jacent area as described in paragraph 72 above, Re-
spondent [C.W. Howard] violated ECL §25-0401 and
6 NYCRR §661.8 in combination with §661.5(b)(30)
(2012 complaint q 105). Paragraph 72 of the 2012 com-
plaint alleges that, on or about April 22, 2003, respond-
ent C.W. Howard “placed or allowed the placement of
fill in the regulated tidal wetland and/or tidal wetland
adjacent area on Site 2 [sic].”

The hearing record establishes that, on April 25,
2003, Environmental Conservation Officer (ECO) A. M.
Mat issued a criminal court information and summons
(ticket) to respondent C.W. Howard for placing fill in
the adjacent area of a tidal wetland without a permit
(exhibit 33 [ticket affirmed by ECO Mat on Apr. 25,
2003]). ECO Mat affirmed, under penalty of perjury,
that he interviewed C.W. Howard, the owner of Site 3,
and determined that “[C.W.] Howard on or about
04/22/03 did cause/allow fill to be placed in an adjacent
tidal wetlands area without having required permit”
(id. at 5 [capitalization omitted]). Respondent C.W.
Howard, without admitting guilt, signed the ticket (id.
at 4).

ECO Mat is no longer employed by the Depart-
ment and did not testify at the hearing (see tr at 526
[Lopez testimony that ECO Mat left the Department
approximately two years ago]). Respondents objected
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to the receipt of the ticket into the record because,
without ECO Mat’s testimony, the ticket contains “hear-
say within hearsay” because it includes “a statement
made by a third party” (tr at 534). After reviewing the
document and considering the arguments from the
parties, I received the ticket into evidence. As I stated
at the time, the ticket “is an official record of the
agency written by an officer of the agency, and I am
going to accept it as hearsay, which is admissible in our
proceedings. The weight that ultimately will be given
that document is to be determined” (tr at 539; see e.g.
Matter of Tubridy, Decision of the Commissioner, Apr.
19,2001, at 10 [holding that “[t]he rules of evidence are
not strictly applied in administrative proceedings, and
hearsay is admissible. However, the weight given to a
witness’ testimony is based, in part, on the reliability
of that evidence”]).

The hearsay evidence at issue, including the hear-
say within hearsay, is contained within a criminal
court information and summons that was issued and
affirmed under penalty of perjury by an Environmen-
tal Conservation Officer. As such, I view this evidence
to be reliable and, if uncontroverted, it would be suffi-
cient to establish the factual assertions set forth in the
ticket.

Here, however, Department staff did not rely upon
the ticket alone to meet their burden of proof in rela-
tion to the allegations set forth under the nineteenth
cause of action. Rather, staff called Stephen Zahn to
testify regarding his inspection of Site 3 which was un-
dertaken on May 9, 2003, approximately two weeks
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after ECO Mat issued the ticket to respondent C.W.
Howard (tr at 1121-1122 [Zahn testimony regarding
the date of the inspection]; see also exhibit 43 [field
notes from the inspection, dated May 9, 2003]). Mr.
Zahn testified that he observed various forms of fill
that had been recently placed at Site 3 (tr at 1139-1141
[testimony that fill in the form of “bluestone or gravel,”
“wooden poles,” and “sod” had been recently placed],
1144 [testimony that there was other “fill material that
was placed along the edge of the property”]; see also
exhibit 44 [case initiation form with attached photo-
graphs of Site 3 taken during the May 9, 2003 inspec-
tion of Site 3]).

Mr. Zahn also testified that all of Site 3 is located
within a regulated tidal wetland or its adjacent area
(tr at 1150 [testimony describing the intertidal marsh
on the south side of Site 3 and attesting that “the ad-
jacent area [extends north] to the southern edge of
West 17th”]; see also exhibit 45 [excerpt from DEC
tidal wetlands map 598-494, depicting 40 West 17th
Road outlined in red]). Respondents admitted same in
their answer (see 2012 complaint 32; answer 2). Re-
spondent C.W. Howard did not obtain a DEC permit for
placing fill in the tidal wetland adjacent area (tr at 81
[Greco testimony that she “didn’t find any permits is-
sued for [the Site 3] address”™]).

Pursuant to 6 NYCRR 661.5(b)(30), “[flilling,” ei-
ther in a tidal wetland or an adjacent area, is a use
that requires a permit. “Filling” is not specifically de-
fined under the regulations, but falls with the broad
definition of “[r]egulated activity” which is defined to
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include “any form of dumping, filling or depositing, ei-
ther directly or indirectly, of any soil, stones, sand,
gravel, mud, rubbish or fill of any kind” (6 NYCRR
661.4[ee] [1][ii]).

I note that respondents object to the use of obser-
vations made during the Department’s inspection of
Site 3 on May 27, 2005 (see respondents’ closing brief
at 56). Respondents argue that the “2005 inspection
should not be used to establish the allegations in the
[2012] Complaint because they are unpled” and, there-
fore, “the [2012] Complaint failed to provide the Re-
spondent with notice of the alleged violations alleged
in the testimony regarding the May 2005 inspection”
id.).

Department staff, however, does not rely upon the
May 27, 2005 inspection of Site 3 to establish the alle-
gations set forth under the nineteenth cause of action.
Rather, staff relies upon the April 25, 2003 ticket is-
sued to respondent C.W. Howard and the May 9, 2003
inspection of Site 3 for that purpose. The May 27, 2005
inspection coincides with the end-date for staff’s pen-
alty calculation for the nineteenth cause of action (see
staff’s closing brief at 21 [referencing Ms. DeMarco’s
testimony?! regarding the “presence of fill at Site 3”],
id. at 36 [stating the violation at Site 3 continued for
766 days, from April 22, 2003 to May 27, 2005]).

21 Department staff attributes this testimony to “Leigh Vo-
gel” (staff’s closing brief at 21). Vogel was Leigh DeMarco’s last
name at the time of the 2005 inspection (see exhibit 30 [DEC in-
spection report signed by Vogell; tr at 438-439 [DeMarco testi-
mony that she signed exhibit 30]).
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Photographs taken at the May 27, 2005 inspection are
consistent with the fill observed by Mr. Zahn at the
May 9, 2003 inspection (see exhibit 31B, #1D [depicting
stone along the road, two wooden poles, grass (now
overgrown), silt fencing (partially down)]).?2

I conclude that Department staff has met its bur-
den to prove that respondent C.W. Howard placed fill
at Site 3 on or about April 22, 2003 without a permit
in violation of ECL 25-0401 and 6 NYCRR 661.8.

Other Issues Raised by Respondents

Discovery

Respondents argue that discovery should be reo-
pened to afford respondents the opportunity to seek
disclosure relating to their claim that the Department
has engaged in selective enforcement (respondents’
closing brief at 16-22 [concluding that “DEC should
have been required to disclose the information . .. to
enable the Respondents to make a valid and appropri-
ate, fact based argument of selective enforcement”]).
This issue was addressed in a previous ruling in this
matter (see Matter of Call-A-Head, Ruling, June 3,
2016, at 3-4), and respondents have raised nothing in

22 Ms. DeMarco also testified to the existence of concrete de-
bris along the wetland (tr at 430; see also exhibit 31C). Ms. De-
Marco testified that she could not determine how long the
concrete had been in place (tr at 482-483). Accordingly, I do not
hold respondent C.W. Howard liable for placement of that debris
along the wetland.
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their closing brief that would warrant reconsideration
of that ruling.

In my June 3, 2016 ruling, I cite Matter of 303
West 42nd Street Corp. v Klein, 46 NY2d 686 (1979),
in support of the holding that respondents’ selective
enforcement argument “is not adjudicable in this fo-
rum, but rather must be pursued in civil court” (rul-
ing at 4 [quoting 303 West 42nd Street Corp. at 693]).
Although respondents quote 303 West 42nd Street
Corp. at length in their closing brief (see respondents’
closing brief at 18-21), they do not cite to any holding
in that case, or to any other authority, that is contrary
to my June 3, 2016 ruling on the issue of respondents’
selective enforcement claim. Other case law in New
York is also consistent with my June 3, 2016 ruling
(see e.g. Matter of Aria Contracting Corp. v McGowan,
256 AD2d 1204 [4th Dept 1998] [holding that the
“claim [of discriminatory enforcement] may not be
raised at an administrative hearing”]; Matter of Can-
non v Urlacher, 155 AD2d 906 [4th Dept 1989] [holding
that the “hearing officer properly refused to enforce the
subpoena duces tecum [where] [p]etitioner sought to
introduce . . . records to support his claim of discrim-
inatory enforcement,” and further holding that the
“claim of discriminatory enforcement ... cannot be
raised at an administrative hearing”]; Matter of Bell v
N.Y. State Liquor Auth., 48 AD2d 83, 84 [3rd Dept
1975] [holding that “the hearing officer and Special
Term properly refused to permit appellants to develop
the defense of discriminatory selective enforcement at
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the administrative hearing level” and that “[s]uch
questions must be submitted to a judicial tribunal”]).

Accordingly, my June 3, 2016 ruling on this issue
stands.

Missing Witness Charge

In their closing brief, respondents request that
“the ALJ as ‘trier of fact’ should draw a negative infer-
ence against the DEC because [ECO] Mat is a missing
witness” (Respondents’ closing brief at 41-42). This re-
quest, sometimes called a request for a “missing wit-
ness charge,” requires a showing that the missing
witness: has knowledge about a material issue in the
case; would be expected to give noncumulative testi-
mony; is under the control of the party against whom
the charge is sought; and is available to that party (see
DeVito v Feliciano, 22 NY3d 159, 165-166 [2013]). For
the reasons set forth below, I conclude that respond-
ents’ request must be denied.

Respondents’ request for a missing witness charge
is untimely. As the Court of Appeals has made clear,
“[t]he burden, in the first instance, is upon the party
seeking the charge to promptly notify the court” (Peo-
ple v Gonzalez, 68 NY2d 424, 427-428 [1986]; see also
Herman v Moore, 134 AD3d 543, 545 [1st Dept 2015]
[holding that “[t]he party seeking a missing witness
charge has the burden of promptly notifying the
court when the need for such a charge arises . . . Here,
the record does not reflect when defendants asked
for a missing witness charge ... This presents the
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possibility that they did not do so until after plaintiff
presented her case . . . Accordingly, since there is no
indication that defendants met their burden, we find
that the missing witness charge was improperly given”]).
The Court further held that, “[i]n all events, the issue
must be raised as soon as practicable so that the court
can appropriately exercise its discretion and the par-
ties can tailor their trial strategy to avoid substantial
possibilities of surprise” (Gonzalez at 428 [internal
quotations and cites omitted]).

Here, respondents have known since the early
1990s that ECO Mat had inspected Site 1 and had
identified alleged violations in 1992. The 1994 consent
order, which was signed by respondent C.W. Howard on
behalf of respondent Call-A-Head Corp. states that
“loln December 10, 1992, [ECO] Mat conducted an in-
spection of [Site 1] and observed that [Call-A-Head
Corp.] had permitted portable toilets components to
enter a regulated tidal wetland in and adjacent to the
site” (exhibit 1 | 4). ECO Mat also issued five tickets
in April 2003 that relate to allegations set forth in the
2012 complaint (see exhibits 32, 33). Each of the five
tickets issued by ECO Mat is signed by respondent
C.W. Howard (id.).

Prior to the first day of hearing, Department staff
provided respondents with its witness list (see letter
from DEC to respondents’ counsel, dated May 27, 2016
[filed with staff’s reply, dated Sept. 12, 2016]). The
DEC witness list did not name ECO Mat as a witness.
Had respondents raised the missing witness issue at
that time, Department staff would have had ample
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opportunity to “tailor their trial strategy” as suggested
by the Court of Appeals (Gonzalez at 428). Respond-
ents did not raise the issue at that time.

On June 15, 2016, the third day of the hearing, De-
partment staff called Captain Lopez to the stand (tr at
521). On direct, Captain Lopez testified regarding ECO
Mat’s inspections of sites 1 and 3 (see tr at 526-533).
Although respondents questioned Captain Lopez at
length on cross examination, particularly with regard
to ECO Mat’s involvement in this matter, respondents
did not request a missing witness charge (see tr at 540-
670). Rather, at the June 15,2016 hearing, respondents
requested only that they be provided contact infor-
mation for ECO Mat (tr at 573). There is no record be-
fore me indicating that respondents made any other
effort to obtain contact information for ECO Mat. More
importantly, neither at the close of Captain Lopez’s tes-
timony, nor at any other time during the hearing, did
respondents request a missing witness charge.

Respondents did not “promptly notify the court”
that they would seek a missing witness charge and
negative inference (see People v Gonzalez at 427). Ac-
cordingly, respondents’ request is denied as untimely.

I also note that, even where a missing witness
charge may be appropriate, whether the fact finder
chooses to draw a negative inference is permissive (Gon-
zalez at 431 [noting that “the inference that the jury
may draw is permissive and the People are equally
able to argue in summation against the inference”]). As
discussed earlier in this hearing report, the out of court
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statements of ECO Mat that were proffered by staff at
the hearing are in a form that warrants considerable
weight and, in some instances, the statements are cor-
roborated by witness testimony at the hearing (see su-
pra at 34-35).

Moreover, ECO Mat is no longer with the Depart-
ment, thereby placing him outside the Department’s
control (see Coliseum Towers Assocs. v Cty. of Nassau,
2 AD3d 562, 565 [2d Dept 2003] [holding that “the trial
court erred in drawing a negative inference against
the County with respect to certain witnesses it failed
to present at trial, since the witnesses were former
County employees and thus, not under the County’s
direction or control”]; People v Parkes, 186 AD2d 89
[1992] [holding that “[n]or was it error for the court to
refuse a missing witness charge as to . . . a retired de-
tective since [the detective was not] shown to have
material testimony or to be under the prosecutor’s con-
trol]).

Respondents’ request for a negative inference is
denied.

Disqualification of Drescher
and Office of General Counsel

Respondents argue, once again, that Mr. Drescher
and the entire DEC Office of General Counsel should
be disqualified from prosecuting this matter (respond-
ents’ closing brief at 22-34). This issue was addressed
by my ruling dated October 11, 2016, wherein I denied
the same request (id. at 7). Respondents have raised
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nothing in their closing brief that warrants reconsider-
ation of my October 11, 2016 ruling and, therefore, the
ruling stands.

I note that, in their closing brief, respondents
again attempt to portray Mr. Drescher as an overzeal-
ous prosecutor who “has made it his life’s mission to
destroy CAH and its operations at Site 1” (id. at 34).
Respondents cite to Mr. Drescher’s “political activism”
and to another Department enforcement proceeding in
which Mr. Drescher was alleged to have acted overzeal-
ously (id. at 21).

First, Mr. Drescher’s political activity has no bear-
ing on this matter. Respondents’ attempt to raise this
issue as somehow demonstrating that Mr. Drescher is
an overzealous prosecutor is rejected.

Second, respondents misquote the court’s hold-
ings in Joglo Realties, Inc. v Seggos, 2016 WL 4491409
[EDNY 2016]). Contrary to respondents’ representa-
tion, the court did not describe Mr. Drescher’s conduct
as “outrageous” or “unreasonable” (respondents’ clos-
ing brief at 21 n 5). Rather, the court noted that, as al-
leged by the plaintiffs, Mr. Drescher’s conduct may be
outrageous or unreasonable (id. at 7 [referring to Mr.
Drescher’s “alleged insistence” relative to a particular
issue during settlement discussions as “unreasona-
ble”]; id. at 14 [referring to Mr. Drescher’s “alleged be-
havior outside of the environmental proceeding” as
“outrageous”]). Notably, in January 2017, the court dis-
missed this matter “in its entirety with prejudice” (see
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Joglo Realties, Inc. v Seggos, 229 F Supp 3d 146, 159
[EDNY 2017]).

Department’s Alleged Breach
of the 1994 Consent Order

Respondents argue that the first and second
causes of action should be dismissed because the De-
partment breached the 1994 consent order (respond-
ents’ closing brief at 42). Respondents’ argument is
premised on their assertion that the Department
breached the provision of the 1994 consent order that
states that the Department “shall not unreasonably
withhold” approval of a tidal wetlands permit for oper-
ations at Site 1 (id.; see also exhibit 1 at 4 [ XII]). Re-
spondents’ argument is without merit.

The 1994 consent order provided “temporary
authorization” for certain operations of Call-A-Head
Corp. to continue at Site 1 for 120 days (exhibit 1 at 3-
4 [1] XI-XII]). The order further provided that the
temporary authority to operate would expire automat-
ically unless Call-A-Head Corp. “pursues the permit
applications required for Respondent’s commercial op-
eration at the site” (id. at 4 [] XII]; see also id. at 6
[Schedule A ] 2 (requiring respondent to submit a tidal
wetlands permit application to the Department and
“pursue the grant of such permit in good faith and with
due diligence”)]).

The tidal wetlands permit application (applica-
tion) that respondents refer to in their closing brief was
not submitted to the Department within the 120-day
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period of temporary authority. The application was
submitted to, and received by, the Department on Feb-
ruary 5, 2004, nearly 10 years after the temporary au-
thority to operate expired (see exhibit 19 at 1 [cover
letter with DEC receipt stamp]; tr at 81-82 [Greco tes-
timony that the Department suspended its review of
the 2004 permit because of “violations™]).

Moreover, the application was not submitted to
further the objectives of the 1994 consent order. Ra-
ther, it was submitted to enlarge an existing structure
at Site 1 in order “to comply with [New York City] Zon-
ing Regulations which require that the existing uses
be fully enclosed” (exhibit 1 at 2 [item 9, “Project De-
scription and Purpose”]).

Respondents failed to submit a tidal wetlands per-
mit application to the Department as required by the
1994 consent order. Accordingly, under the terms of the
order, the temporary authority to operate automati-
cally expired on May 27, 1994 (i.e., 120 days from the
effective date of the 1994 consent order).

Respondents’ argument that the Department
breached the 1994 consent order by unreasonably
withholding a tidal wetlands permit is rejected.

Department’s Jurisdiction Over East 3rd Road

Respondents argue that East 3rd Road “is a public
road, more than 100 feet long and is not subject to
DEC oversight” (respondents’ closing brief at 58-59).
Therefore, respondents argue, any allegations related
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to activities that occurred on East 3rd Road must be
dismissed (id.). Respondents’ argument is without merit.

The portion of Site 1 that corresponds with the lo-
cation of East 3rd Road is Lot 48, a 30' x 100' parcel,
that was acquired by respondent C.W. Howard on De-
cember 10, 2001 (see findings of fact ] 14-15; exhibit
15 [aerial photographs depicting “E 3rd” immediately
north of the garage building on Site 1]; exhibit 19 [at-
tached survey, dated October 27, 1999, depicting “3rd
ROAD?” (also identified as “189th AVENUE”) immedi-
ately north of the garage building]). Although East 3rd
Road is identified on certain exhibits in evidence, the
record does not establish that it was ever used as a
public roadway.

The Department argues that East 3rd Road was
never opened as a public roadway and that it was only
a “paper street” (staff’s closing brief at 5). Department
staff witness, George Stadnik, testified that there are
many “paper streets” in New York City, which he iden-
tified as “basically a proposed street ... that hasn’t
been improved or constructed” (tr at 1069). On the ba-
sis of his assessment of aerial photographs from 1974
and 1979, he testified that “fill was initially placed [on
East 3rd Road] in 1974” and that “[b]ly 1979, based on
that detailed photograph, which is Exhibit 38, it shows
vegetation in that filled-in road” (tr at 1007).

According to a 1999 survey done for the City of
New York Department of Citywide Services shortly be-
fore Lot 48 was sold to respondent C.W. Howard, the
entire lot is contained within the boundaries of East
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3rd Road (see exhibit 19 [respondents’ Joint Applica-
tion for Permit, attached surveyl; see also id. [attached
engineering drawing]). The 1999 survey identifies East
3rd Road (also identified as 189th Avenue) and notes
that it is “40 feet wide as laid out on N.Y. City Altera-
tion Map No. 3058” (id. [description of plot]). Both the
narrative description and the survey map place Lot 48,
which is 30 feet wide, entirely within the bounds of
East 3rd Road (id.).

Despite the fact that Lot 48 is entirely within the
boundaries of East 3rd Road, respondents have long
used Lot 48 as an extension of their business operation
and have consistently stored portable toilets and vehi-
cles on the lot since at least 1996 (see exhibit 15 aerial
photographs from 1996, 2004, 2008, 2010 and 2012; ex-
hibit 19 [respondents’ 2004 Joint Application for Per-
mit, attached photographs depicting an open gate
onto Lot 45 from Cross Bay Boulevard at the location
of East 3rd Road, and portable toilets stored inside the
gate]; exhibit 20 [first photograph, depicting five rows
of portable toilets south of the fence that runs along
the north side of Lot 48]; exhibit 21 [fourth photograph,
depicting the side of a portable toilet stored at the east
end of Lot 48 (the same portable toilet is depicted at
the far left of the first photograph in exhibit 20)]).

As discussed above, the record demonstrates that
vegetation was growing on the area corresponding
with East 3rd Road in 1979 and, since at least 1996,
the lot has been used for respondents’ portable toilet
business. There is nothing in the record to indicate that
East 3rd Road was ever opened as a public roadway.
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Moreover, even assuming that East 3rd Road is a
public roadway, it would remain within the definition
of an adjacent area and, therefore, respondents’ activi-
ties on Lot 48 would be subject to the requirements of
6 NYCRR part 661.

As Department staff testified, the Department’s
“jurisdiction extends 150 feet from the tidal wetland
boundary unless something breaks it” and “a lawfully
existing manmade structure greater than 100 feet in
length would break the jurisdiction” (tr at 242). This is
a reference to the regulatory definition of an adjacent
area (see also ECL 25-0103 defining “[t]idal wetlands”
to “mean and include . . . those areas which border on
or lie beneath tidal waters”]). Specifically, as relevant
here, 6 NYCRR 661.4(b)(1)(i1) provides that, within the
boundaries of the City of New York the adjacent area
extends 150 feet landward of the tidal wetland bound-
ary, or:

“to the seaward edge of the closest lawfully
and presently existing (i.e., as of August 20,
1977), functional and substantial fabricated
structure (including, but not limited to, paved
streets and highways, railroads, bulkheads
and sea walls, and rip-rap walls) which lies
generally parallel to said most tidal wetland
landward boundary and which is a minimum
of 100 feet in length as measured generally
parallel to such most landward boundary, but
not including individual buildings.”

As this definition makes clear, “paved streets and
highways” do not limit the extent of a regulated tidal
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wetland adjacent area unless they are “a minimum of
100 feet in length as measured generally parallel” to
the tidal wetland boundary. Here, the area identified
as East 3rd Road runs generally perpendicular to the
tidal wetland boundary (see exhibit 2 [tidal wetlands
map] [Site 1 is located at the lower right-hand corner
of the map, the garage building is marked with an or-
ange dot, and East 3rd Road would be located on the
north side of the garage building, generally running
perpendicular to both Cross Bay Boulevard and the
tidal wetland boundary]).

I conclude that Lot 48 falls within the definition of
a tidal wetland adjacent area and, as such, respond-

ents’ activities at Lot 48 are subject to regulation un-
der the provisions of 6 NYCRR part 661.

Relief

By its 2012 complaint, Department staff requests
that the Commissioner issue an order assessing a pen-
alty, jointly and severally on respondents, of no less
than $300,000 for the alleged violations at Site 1.2
Staff also requests that the Commissioner assess a
separate penalty of $7,500 on respondent C.W. Howard
for the alleged violations at Site 3. With regard to re-
medial relief, staff requests that the Commissioner pro-
hibit respondents from using Site 1 for the operation of

2 Department staff had also sought penalties and other re-
lief with respect to Site 2, but staff withdrew its causes of action
with regard to that site (staff’s closing brief at 28). Accordingly,
the relief sought in connection with Site 2 is not discussed herein.
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a portable toilet facility, remove all structures and im-
pervious surfaces from Site 1 that were not in place at
the time respondents took possession of the sites, and
restore the tidal wetland and adjacent areas to the sat-
isfaction of the Department. (2012 complaint at 15-17.)
Staff withdrew its request for restoration of Site 3 be-
cause an owner who acquired the site from respondent
C.W. Howard entered into a consent order to remediate
the site (staff’s closing brief at 28-29).

I note that, in its closing brief, Department re-
quests “at least a doubling” of the penalty amount
sought under the 2012 complaint (staff’s closing brief
at 33). Staff asserts that its request for the penalty in-
crease is warranted on the bases of the “additional ev-
idence solicited during the hearing and . . . applicable
guidance” (id.). Importantly, however, respondents did
not have notice before or during the hearing that staff
would seek to double the penalty sought under the
2012 complaint. Additionally, as noted in the discus-
sion above, staff withdrew several of the alleged viola-
tions that were set forth under the 2012 complaint and
failed to meet their burden to prove others. Under the
circumstances presented here, I decline to recommend
that the Commissioner assess a penalty in excess of
that requested under the complaint.

Respondents argue that no liability should be
found. If, however, respondents are held liable for cer-
tain causes of action, respondents argue that “any
penalty imposed must be proportionate to the of-
fense” (respondents’ closing brief at 60). Respondents
assert that the Department “has failed to show any
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contamination or injury to the tidal wetlands area
based upon CAH’s activities” (id. at 61). Lastly, re-
spondents argue that if they are required to cease op-
erations at Site 1 it “would be an illegal taking in
violation of the Fifth Amendment to the United States
Constitution” (id. at 62).%*

Penalty Provisions

For the violations alleged in the 2012 complaint
involving tidal wetlands, ECL 71-2503(1)(a) provides,
in part:

“Any person who violates, disobeys or disre-
gards any provision of article twenty-five
shall be liable to the people of the state for a
civil penalty of not to exceed ten thousand dol-
lars for every such violation, to be assessed,
after a hearing or opportunity to be heard, by
the commissioner. Each violation shall be a
separate and distinct violation and, in the
case of a continuing violation, each day’s con-
tinuance thereof shall be deemed a separate
and distinct violation.”

24 The takings issue is not properly before me as it must be
raised on judicial review (see Matter of Haines v Flacke, 104 AD2d
26, 33 [2d Dept 1984] [holding that “[t]he proper practice is to as-
sert [the takings] claim in the proceeding seeking judicial review”
and that “an administrative hearing is not a suitable forum for
that issue”]; see also ECL 25-0404 [stating that, on judicial re-
view, “the court may find that the determination of the commis-
sioner [on a tidal wetlands permit application] constitutes the
equivalent of a taking without compensation”]).
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At the time of the alleged violation of ECL article
17 (water pollution control) set forth in the seventh

cause of action under the 2012 complaint (i.e., April 30,
2003), ECL 71-1929(1) provided, in part:

“A person who violates any of the provisions
of ... titles 1 through 11 ... of article 17, or
the rules, regulations, orders or determina-
tions of the commissioner promulgated
thereto . . . shall be liable to a penalty of not
to exceed twenty-five thousand dollars per
day for each violation.”?

Civil Penalty Policy
— Potential Statutory Maximum

The Department’s Civil Penalty Policy (Commis-
sioner Policy DEE-1 [DEE-1], dated June 20, 1990)
states that “[t]he starting point for any penalty calcu-
lation should be a computation of the potential statu-
tory maximum for all provable violations” (DEE-1
§ IV.B).

As detailed above, Department staff met its bur-
den to demonstrate that the corporate respondents
and C.W. Howard violated numerous provisions of ECL
25-0401 and its implementing regulations.?® Several of

% Under current law, such violations are now subject to a
maximum penalty of $37,500 per day (see 71-1929([1][al, effective
May 15, 2003).

%6 This penalty discussion generally focuses the numerous
proven violations of the tidal wetlands law and regulations that
were committed by the corporate respondents and C.W. Howard,
collectively, at Site 1. Where indicated, the one proven violation



App. 161

the tidal wetlands violations are continuing violations
and, therefore, are subject to the imposition of daily
penalties (see Matter of Valiotis, Order of the Commis-
sioner, Mar. 25, 2010, at 5-6 [holding that, until re-
moved, unauthorized structures or fill placed in a tidal
wetland or its adjacent area are ongoing violations]).
Accordingly, the potential statutory maximum penalty
that may be assessed for many of the violations is in
the tens of millions of dollars.

For example, under the first cause of action, re-
spondents’ violation of ECL 25-0401 and 6 NYCRR
661.8 in relation to the expansion of the garage build-
ing at Site 1 continued for at least 6,557 days (com-
mencing on May 27, 1994 and continuing through May
8, 2012,%” the date of the 2012 complaint). This viola-
tion is subject to a maximum statutory penalty of
$10,000 per day and, therefore, the potential statu-
tory maximum penalty for this violation alone is
$65,570,000.

against these respondents under ECL article 17 (water pollution
control) at Site 1, and the one proven violation of the tidal wet-
lands law and regulations by respondent C.W. Howard at Site 3
are also discussed.

27 These dates correspond to the date range set forth in De-
partment staff’s closing brief in relation to the first cause of
action (see id. at 35 [staff’s penalty calculation table]). The begin-
ning date, May 27, 1994, is the date that the temporary authority
to operate under the 1994 consent order expired, and the end date
is the date of the 2012 complaint. To calculate the potential stat-
utory maximum for each proven violation, I use the date range
requested by staff except where I conclude that the hearing record
demonstrates a shorter date range should apply.
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Department staff also met its burden to demon-
strate that the corporate respondents and C.W. How-
ard violated ECL 17-0805 and 6 NYCRR 751.1(a) (the
seventh cause of action). Because staff alleged only a
single day of violation, the maximum statutory penalty
for this violation is $25,000.

As shown in Appendix A below, the potential stat-
utory maximum penalty for all of the violations for
which I have held the corporate respondents and
C.W. Howard liable is in excess of $370,000,000 (this
amount excludes the penalty for the 19th cause of ac-
tion for which I have held only respondent C.W. How-
ard liable).

With regard to Site 3, the potential statutory max-
imum penalty for respondent C.W. Howard’s violation
of ECL 25-0401 and 6 NYCRR 661.8 at that site is
$7,670,000.

By its 2012 complaint, Department staff requests
that the Commissioner assess a penalty of no less than
$300,000, jointly and severally, on respondents for the
violations at Site 1. This amount is a small fraction of
the potential statutory maximum penalty. Similarly,
staff’s request for the assessment of a $7,500 penalty
on respondent C.W. Howard for violations at Site 3 is
only a small fraction of the potential statutory maxi-
mum penalty.
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— Benefit Component

Under the “benefit component” of the Depart-
ment’s Civil Penalty Policy, the Department seeks to
“calculate and recover the economic benefit of non-
compliance” (DEE-1 § IV.C).

Here, Department staff asserts that respondents’
economic benefit includes a number of avoided or de-
layed costs, the greatest of which “arises from the
avoided costs of the rent or purchase of real estate
where Respondents would be legally able to undertake
their operation” (staff’s closing brief at 29). Staff also
asserts that respondents “gained a competitive ad-
vantage by avoiding compliance” (id.).

Although respondents’ longstanding non-compli-
ance clearly inured to their benefit, it is difficult to
quantify the extent of that benefit. Indeed, Department
staff does not attempt to calculate a dollar amount. Ac-
cordingly, I make no findings with regard to the extent
of respondents’ economic benefit.

— Gravity

As set forth in the Department’s Civil Penalty
Policy:

“Developing and assigning dollar amounts to
represent the gravity of a violation is a pro-
cess which necessarily involves consideration
of various factors and circumstances. The rel-
ative seriousness of violations has always
been implicit in DEC’s exercise of prosecuto-
rial discretion. However, systematic exercise
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of that discretion requires an explicit analysis
addressing these two ‘gravity component fac-
tors’

a. Potential harm and actual damage
caused by the violation; and

b. Relative importance of the type of
violation in the regulatory scheme” (DEE-1
§ IV.D.1).

Department staff argues that the gravity of re-
spondents’ violations is demonstrated both in the im-
pact of respondents’ violations on the natural resource
benefits of the tidal wetland and the importance of the
permitting requirements under the tidal wetlands reg-
ulatory scheme (staff’s closing brief at 30).

At the hearing, staff’s marine resource specialist
testified that “the biggest benefit for a tidal wetland
adjacent area is [to] act as a buffer to protect the values
of the vegetated tidal wetlands, which consists of usu-
ally high marsh, and then intertidal marsh . .. it acts
as a screen, and it provides a corridor for wildlife to use
between the tidal wetland boundary and any potential
development on the other side” (tr at 712 [Stadnik tes-
timony]). This witness further testified that respond-
ents’ current operations at Site 1 “wouldn’t meet the
developmental restrictions for either setbacks or per-
cent coverage, and with the minimum buffer that is in-
volved right now between the facility — it would never
meet the standards for permit issul[ance]” (id. at 713).

Department staff also proffered testimony regard-
ing the importance of the tidal wetlands in Jamaica
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Bay. Stephen Zahn, Regional Director, DEC Region 2,
who has a master’s degree in marine environmental
science and over twenty years’ experience with DEC’s
tidal wetland program in Region 2 (see tr at 1115-
1120), testified that “Jamaica Bay is one of the most
significant estuarine tidal wetland habitats in the
northeast” (tr at 1152). Mr. Zahn, also testified that
“Jamaica Bay has been very well studied and charac-
terized over the years, and it is known to be an im-
portant location for all kinds of marine and estuarine
organisms . . . and, if not more importantly, for migra-
tory birds . . . dozens of migratory species rely on the
wetlands and the estuarine conditions in Jamaica Bay
as a key stopover in that migratory path” (id.; see also
6 NYCRR 661.2[a] [stating that “[t]idal wetlands con-
stitute one of the most vital and productive areas of the
natural world and collectively have many values [in-
cluding] marine food production, wildlife habitat, . . .
and open space and aesthetic appreciation”]).

Mr. Zahn further testified that the largest chal-
lenge facing the Jamaica Bay ecosystem is that the
“encroachment by development over the decades, if not
the last century, has altered the shoreline significantly,
covered it with a lot more impervious surface, intro-
duced a lot more runoff of chemicals and particles into
the water from these developed areas” (tr at 1153).

As set forth under the tidal wetlands law, it is
“the public policy of this state to preserve and protect
tidal wetlands, and to prevent their despoliation and
destruction, giving due consideration to the reasona-
ble economic and social development of the state” (ECL
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25-0102). This public policy is implemented through 6
NYCRR part 661 (see 6 NYCRR 661.1) and is reflected
in the development restrictions and permitting system
established under these regulations. Mr. Zahn testified
that it “is a key foundation of the tidal wetlands regu-
lations, to be mindful, very careful, of the type of devel-
opment activity that takes place adjacent to the bay.”
1154).

As stated at the outset of this hearing report, for
much of its existence, Call-A-Head has operated in bla-
tant violation of the tidal wetlands law and regula-
tions. The proven violations relating to respondents’ (i)
longstanding use of Site 1 for commercial activity with-
out a permit (second cause of action); (ii) installation of
an 80-foot long, two-story structure at the very edge of
the tidal wetland, and construction of a second large
structure on the south side of Site 1, both without a
permit (third cause of action); (iii) paving of portions of
Site 1 without a permit (third cause of action); and (iv)
expansion of their operations to the gravel storage area
without a permit (ninth through twelfth causes of ac-
tion) are all egregious violations of the tidal wetlands
law and regulations.

As noted, the gravity component also considers
the relative importance of the proven violations in re-
lation to the regulatory scheme. Here, the development
restrictions and permit requirements form the core of
the tidal wetlands regulatory scheme. By disregarding
the development restrictions and undertaking numer-
ous regulated activities without first obtaining a tidal
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wetlands permit, respondents’ violations directly un-
dermine these core aspects of the regulatory scheme.

— Penalty Adjustments

Lastly, the Civil Penalty Policy includes several
“adjustment” factors to provide “flexibility and equity”
to the Department’s penalty calculations (DEE-1
§ IV.E).

First among these adjustment factors is the viola-
tor’s culpability, which may be considered only to in-
crease a penalty (DEE-1 § IV.E.1). Respondents’ culpable
conduct in this matter is clear. Department staff seeks
penalties for violations occurring, or continuing, after
the expiration of the 1994 consent order. The 1994 con-
sent order addressed violations of the tidal wetlands
law and regulations by Call-A-Head Corp. at Site 1. Ac-
cordingly, respondents have long been aware that their
activities at Site 1 are subject to, and in violation of,
the tidal wetlands law and regulations. Despite this
knowledge, respondents continued and expanded their
portable toilet operation at Site 1.

Violator cooperation may be considered to reduce
a penalty if a violator promptly self-reports the viola-
tion and that reporting was not otherwise required by
law (DEE-1 § IV. E.2). This factor is not present here.

Where a matter involves a history of non-compliance
by the violator, the penalty may be adjusted upward
(DEE-1 § IV.E.3). Here, this factor warrants an upward
adjustment of the penalty. Respondents’ violations are
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numerous and longstanding. Further, respondents failed
to fully implement the corrective measures set forth
under the 1994 consent order and, instead, have con-
tinued and expanded their operation at Site 1.

The adjustment factors also include consideration
of a violator’s ability to pay (DEE-1 § IV.E.4). However,
“[t]he burden to demonstrate inability to pay rests
with the respondent” (id.). Here, respondents made no
attempt to raise this issue. Moreover, the record indi-
cates that respondents’ portable toilet operation at Site
1 has continued to expand and is now one of the largest
such operations in the City of New York. Accordingly,
this factor is not at issue.

Finally, “unique factors” not anticipated by the
Civil Penalty Policy may be considered to adjust the
penalty up or down (DEE-1 § IV.E.5). Neither party ad-
vances factors related to the penalty that are not ad-
dressed elsewhere in the Civil Penalty Policy.

The Department has also issued a tidal wetlands
enforcement policy. That policy provides that the “cal-
culation of the recommended penalty should begin at
the maximum penalty amount” and further provides
that “[e]xceptions to this general rule may be based
on case-specific circumstances relating to [specified]
factors” (Tidal Wetlands Enforcement Policy, Com-
missioner Policy DEE-7 [DEE-7], Feb. 8, 1990, § V.2).
These factors generally mirror those set forth in the
Department’s Civil Penalty Policy and include consid-
eration of economic benefit, environmental threat, vio-
lator conduct, deterrent effect, and other factors.
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The Department has also issued a water pollution
control enforcement policy. The policy lists a number of
circumstances under which a payable penalty must be
sought (see Water Pollution Control Enforcement Pol-
icy, Commissioner Policy DEE-3 [DEE-3], Dec. 13,
1984, § III [objective 1]). Most pertinent here, is the
first listed circumstance, which states that “[w]here a
discharger has engaged in willful, bad faith, or negli-
gent conduct, which has resulted in a persistent or pre-
ventable violation, punitive penalties for this conduct
must be sought. Unpermitted discharge violations are
to receive special scrutiny for this type of conduct” (id.).

On this record, I conclude that the $300,000 pen-
alty requested by Department staff in the 2012 com-
plaint is both authorized and appropriate in relation to
the proven violations at Site 1. Accordingly, I recom-
mend that respondents Call-A-Head Portable Toilets,
Inc., Call-A-Head Corp., and Charles W. Howard be as-
sessed a penalty of $300,000, jointly and severally, for
the proven violations at Site 1.

I also conclude that the $7,500 penalty requested
by Department staff in the 2012 complaint is both
authorized and appropriate in relation to the proven
violation at Site 3. Accordingly, I recommend that re-
spondent Charles W. Howard be assessed a penalty of
$7,500 for the proven violation at Site 3.

Cease and Desist

By its 2012 complaint, Department staff re-
quests an order of the Commissioner “[p]rohibiting
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the Call-A-Head Respondents from using Site 1 for the
operation of a portable toilet facility” (2012 complaint
at 15 [wherefore clause | I]). In its closing brief, staff
renews its request for injunctive relief at Site 1 (staff’s
closing brief at 22). Staff asserts that the record shows
that respondents were “not authorized to undertake
the activities listed under [paragraph] I [of the where-
fore clause in the 2012 complaint], all of which . . . are
presumptively incompatible uses in an adjacent area”

(id.).

The ECL authorizes the Commissioner, after a
hearing has been held, to direct a violator to “cease and
desist from violating the act” (ECL 71-2503[1][c]). As
discussed above, Department staff has established
that respondents are not authorized to operate a port-
able toilet facility at Site 1.

Nevertheless, the Commissioner has held that,
where a respondent is acting in violation of the tidal
wetlands law, a cease and desist order is, essentially,
redundant (see Matter of Adonai, Order of the Com-
missioner, Feb. 19, 2016, at 2 [denying staff’s request
of a cease and desist order and holding that “[r]espond-
ent is required to comply with the ECL and the appli-
cable regulations, and further language to that effect
is not needed”]). Because respondents’ operation of a
portable toilet facility at Site 1 violates the tidal wet-
lands law and regulations, each day the operation con-
tinues is a continuing violation. Accordingly, a cease
and desist order is not necessary.
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Restoration

By its 2012 complaint, Department staff requests
an order of the Commissioner directing respondents to
“remove from Site 1 all structures and impervious sur-
face areas other than those that existed at the time re-
spondents took possession and to restore the tidal
wetland and tidal wetland adjacent area on Site 1 to
the satisfaction of DEC staff” (2012 complaint at 16
[wherefore clause { III]). In its closing brief staff states
that “restoration should include . . . the removal of the
unauthorized addition to the formerly L-shaped build-
ing, the removal of the building along the southern
boundary of Lot 45 [i.e., the 100-foot long structure],
the removal of all containers [including the containers
that comprise the 80-foot long structure], the removal
of the concrete footing underneath the stacked metal
containers, the removal of asphalt and other impervi-
ous surface areas, and the removal of the fence and
footings on Lot 888 [i.e., the adjacent parcel immedi-
ately east of lots 45 and 48]” (staff’s closing brief at 28).

The ECL authorizes the Commissioner to direct a
violator to “restore the affected tidal wetland or area
immediately adjacent thereto to its condition prior to
the violation, insofar as that is possible within a rea-
sonable time and under the supervision of the com-
missioner” (ECL 71-2503[1][c]). Consistent with this
authorization, it is the policy of the Department to re-
quire restoration where unlawful activities have oc-
curred within a regulated tidal wetland or adjacent area
(see DEE-7 § V.1 [stating that “[r]estoration should be
sought in substantially every case”]). Further, where
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violations involve a project that does not meet the de-
velopment restrictions under 6 NYCRR 661.6, “impo-
sition of maximum sanctions and restoration of
affected wetland values” are warranted (DEE-7 § VI.
1).

With certain exceptions for waterfront related ac-
tivities, the development restrictions applicable to
Site 1 set the minimum setback for structures larger
than 100 square feet at 30 feet from the tidal wetland
boundary (6 NYCRR 661.6[a][1]). For “hard surface
driveways . . . and similar impervious surfaces exceed-
ing 500 square feet” the setback is also 30 feet from the
tidal wetland boundary (6 NYCRR 661.6[a][7]). At Site
1, both the 80-foot long and the 100-foot long struc-
tures are, in whole or in part, within 30 feet of the tidal
wetland boundary. Additionally, the paved driveway on
the north side of the garage building is larger than 500
square feet and is, in part, within 30 feet of the tidal
wetland boundary. Accordingly, all of these structures
must be removed.

Although, as discussed above, the Department has
clear authority to direct respondents to remove the ad-
dition to the garage building, I do not recommend its
removal. The addition is substantial, measuring ap-
proximately 16' by 24' (see exhibit 19, attached engineer-
ing drawing). It is, however, located on the southwest
corner of the garage building and, therefore, the addi-
tion is further from the tidal wetland than much of the
original structure. I also note that, although a permit
is required for the expansion of an existing commercial
building within a regulated tidal wetland adjacent
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area, such expansions are deemed a “Generally Com-
patible Use” (see 6 NYCRR 661.5 [b] [25]).

In addition to the removal of structures, Depart-
ment staff request that the restoration of Site 1

“encompass the removal of all gravel and
other imported fill; the creation of a gentle,
natural slope between the existing tidal wet-
land and the adjoining upland; and the prep-
aration of the soil and the installation of site-
appropriate native plantings as well as their
monitoring consistent with the New York
State Salt Marsh Restoration and Monitoring
Guidelines. The restoration activities should
include best management practices to prevent
erosion of soil and sediments. To reduce the
risk of future encroachments, a barrier fence
should be installed along the eastern bound-
ary of Lots 45 and 48, along the southern
boundary of Lot 45, and along the northern
boundary of Lot 48. The installation of the
fence and the proposed plantings should be
subject to prior review and approval by De-
partment Staff” (staff’s closing brief at 28).

As discussed above, Department staff has estab-
lished that respondents engaged in various activities
at Site 1 in violation of the tidal wetlands law and reg-
ulations. Accordingly, staff is entitled to restoration of
adjacent area land that was impacted by the unlawful
activities.

On this record, I conclude that the restoration re-
quested by Department staff in the 2012 complaint is
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both authorized and appropriate, subject to the follow-
ing comments. The proposed restoration calls for all
unlawful structures and impervious surfaces to be re-
moved. As discussed above, I recommend that all such
structures be removed except for the addition to the
garage building. I also note that, in its closing brief,
staff requests that respondents remove “all gravel and
other imported fill” from Site 1 (staff’s closing brief at
28). This should be limited to the fill associated with
the proven violations at Site 1 set forth under the ninth
and eleventh causes of action.

In its closing brief staff also requests that respond-
ents erect a fence along the property boundary of lots
45 and 48 “to reduce the risk of future encroachments”
onto neighboring properties (staff’s closing brief at 28).
Although staff’s concern is understandable given re-
spondents’ extensive use of the adjacent parcel east of
lots 45 and 48, I decline to recommend the erection of
a fence on the property line. The restoration plan
should instead require that the area to the east of the
garage building, extending to the tidal wetland bound-
ary, remain open and free of structures. As staff notes,
once the area is restored to staff’s approval, respond-
ents, or a subsequent owner, may seek a tidal wetlands
permit for any regulated activity they may choose to
pursue. Absent such permit, no regulated activity may
lawfully occur on Site 1.

Because respondents engaged in regulated activi-
ties on the adjacent parcel at Site 1, remedial activity
at Site 1 will require respondents to gain entry to the
adjacent parcel. To that end, I recommend that the
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Commissioner direct the corporate respondents and
respondent C.W. Howard to make all reasonable efforts
to secure permission from Gateway National Recrea-
tion Area to enter the adjacent parcel for purposes of
the remediation.

Lastly, I recommend that the Commissioner direct
the corporate respondents and respondent C.W. How-
ard to submit an approvable restoration plan to the
Department within 90 days of service of the order.

CONCLUSIONS AND RECOMMENDATIONS

As detailed above, I conclude that Department
staff has (i) established that respondents Charles W.
Howard, Call-A-Head Portable Toilets, Inc., and Call-
A-Head Corp. are liable for the violations set forth in
the first, second, third (in part), seventh, eighth, ninth,
tenth, eleventh, and twelfth causes of action; (i1) estab-
lished that respondent Charles W. Howard is liable
for the violation set forth in the nineteenth cause of
action; and (iii) failed to establish that a respondent
is liable for the third (in part) and sixth causes of ac-
tion. Department staff withdrew the fourth, fifth, thir-
teenth, fourteenth, fifteenth, sixteenth, seventeenth,
and eighteenth causes of action.

For the foregoing violations, except for that estab-
lished under the nineteenth cause of action, I recom-
mend that the Commissioner issue an order directing
respondents Charles W. Howard, Call-A-Head Portable
Toilets, Inc., and Call-A-Head Corp. to develop and
implement an approvable restoration plan, consistent
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with the restoration requested by staff, as modified
herein. I further recommend that the Commissioner
issue an order assessing a civil penalty of $300,000
jointly and severally upon respondents Charles W.
Howard, Call-A-Head Portable Toilets, Inc., and Call-
A-Head Corp. Lastly, for the violation set forth under
the nineteenth cause of action, I recommend that the
Commissioner issue an order assessing a civil penalty
of $7,500 upon respondent Charles W. Howard.

APPENDIX A
PENALTY CHART

(Matter of Call-A-Head Portable Toilets, Inc.,
DEC File Nos. R2-20030505-128, R2-20030505-129)

Cause of Action | Corporate | Charles W.
Respondents| Howard
Liable? Liable?
(Y/N) (Y/N)

1st - constructing a

commercial use facil- Y Y

ity

2nd - undertaking

commercial use ac- Y Y

tivities

3rd - installation of

large steel containers v %

for office and storage

space

3}"d - installation of N N

oil tanks
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3rd - installation of
asphalt driveways, Y Y
aths, parking areas
3rd - installation of v %
fences
4th - excavating N4 N4
5th - placing fill NA NA
6th - creating a ditch N N
7th - draining con-
tent of portable toi- v %
lets into Jamaica
Bay (ECL article 17)
8th - draining con-
tent of portable toi- v %
lets into Jamaica
Bay (ECL article 25)
9th - placing gravel
to create storage Y Y
area
Duration of Penalty Maximum
and Statutory Penalty [Statutory Penalty
Per Day
6557 Days
(05/27/94 to 05/08/12) $65,570,000
at $10,000 per day
6557 Days
(05/27/94 to 05/08/12) $65,570,000
at $10,000 per day
5853 Days $58,530,000
(04/30/96 to 05/08/12)
at $10,000 per day
Not applicable $0
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content of portable

5228 days
(01/15/98 to 05/08/12) $52,280,000
at $10,000 per day
3263 Days
(06/03/03 to 05/08/12) $32,630,000
at $10,000 per day
Not applicable $0
Not applicable $0
Not applicable $0
1 Day $25,000
(04/30/03)
at $25,000
1 Day $10,000
(04/30/03)
at $10,000
3263 Days
(06/03/03 to 05/08/12) $32,630,000
at $10,000 per day
Cause of Action Corporate | Charles W.
Respondents| Howard
Liable? Liable?
(Y/N) (Y/N)
10th - placing equip- v %
ment and materials
11th - placing fill Y Y
12’§h - clearing vege- v %
tation
13th - placing fill NA NA
14th - discharging NA NA

A Cause of Action was withdrawn by Department staff.
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toilets into Jamaica
Bay (ECL article 17)
15th - discharging
content of portable NA NA
toilets into Jamaica
Bay (ECL article 25)
16th - discharging NA NA
storm water (Site 1)
17th - discharging NA NA
storm water (Site 2)
18th - altering Site 2
by placement of fill, NA NA
fence & portable toi-
lets
19th - placing fill
(Site 3) N X
Duration of Penalty] Maximum
and Statutory Statutory
Penalty Per Day Penalty
3263 Days
(06/03/03 to 05/08/12) | $32,630,000
at $10,000 per day
3263 Days
(06/03/03 to 05/08/12) | $32,630,000
at $10,000 per day
1 Day
(06/03/03) $10,000
at $10,000
Not applicable $0
Not applicable $0
Not applicable $0

A Cause of Action was withdrawn by Department staff.
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Not applicable $0

Not applicable $0

Not applicable $0
767 Days

(04/22/03 to 05/27/05)| $7,670,000
at $10,000 per day

Total®

$380,185,000

APPENDIX B
EXHIBIT LIST

(Matter of Call-A-Head Portable Toilets, Inc.,
DEC File Nos. R2-20030505-128, R2-20030505-129)

Exhibit | Rec’d Description
No. | (¥/N)
Order on Consent, executed January
1 Y 27,1994
Tidal Wetlands Map (Map 598-496)
2 Y |(Not scalable, see exhibit 40)
Queens County Business Certificate
3 Y ffor Call-A-Head (May 1977)
Deed (Block 15376, Lot 45), dated
May 4, 1990, between New York City
4 Y |and Charles P. Howard

B Respondent C.W. Howard and the Corporate respondents
are jointly and severally liable for all penalties except that im-
posed under the 19th Cause of Action, for which only respondent
C.W. Howard is liable.
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Deed (Block 15376, Lot 45), dated
May 4, 1990 between Charles P.
Howard and Charles P. Howard and
Margaret Mary Howard

Deed (Block 15376, Lot 45), dated
February 11, 2002, between Charles
P. Howard and Charles W. Howard
and Ken Howard

Deed (Block 15376, Lot 48), dated
December 10, 2001, between New
York City and Charles W. Howard

Certified Tax Map for Block 15376

Certified Tax Map for Block 15375

10

I LI Ll Lo

Tax Map for Block 15375 & 15376

11

Deed, dated March 1, 1974, between
New York City and the United
States of America

12

Deed (Block 15322 Lots 19 and 20),
dated October 1, 2002 between
Henry Black and Charles Howard

13

Deed dated (Block 15322, Lots 19
and 20), dated October 18, 2011,
between Charles Howard and
Andres Tajes and Ramiro Tajes

14

Six Aerial Photographs of Site 1
(labelled exhibits A-F, dated April
2006 through March 2016)

15

Y/N

Seven Aerial Photographs of Site 1
(dated April 1996 through April

2012) (Note: photographs from 2002
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and 2006 were not attested to by
records officer and were not received
in evidence)

Aerial Photograph of Site 1 (dated

16 Y |April 2014)
DEC Letter to Call-A-Head, dated
March 16, 1983 (not received on

17 N relevancy grounds)

Exhibit | Rec’d Description
No. | (Y/N) P

DEC Letter to Call-A-Head, dated
March 21, 1983 (not received on

18 N relevancy grounds)
Joint Application Permit by Charles
Howard, dated February 3, 2004
(with attached Engineer Drawing,
dated January 2004; and survey

19 Y [(dated October 27, 1999)
Three Photographs of Site 1, dated

20 Y January 15, 1998
Four Photographs of Site 1, dated

21 Y |January 15, 1998
Application/Enforcement Inspection

22 Y |Report, dated January 15, 1998
DEC Letter to Call-A-Head, dated
November 18, 2014 (re: CD of disclo-

23 Y |sure documents)
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24

DEC Letter to Miele Associates,
dated March 2, 2004 (re: Call-A-
Head application)

25

Miele Associates letter to DEC,
dated February 27, 2004 (re: Call-A-
Head application)

26

v

ACAT Issued to Call-A-Head, dated
January 15, 1998

27

Meeting Roster, dated April 2, 1998

28

Photographs of Site 1 (labeled A
through E), dated May 27, 2005

29

Photographs of Site 1 (labeled A
through E), dated May 27, 2005

30

Application/Enforcement Inspection
Report, dated May 27, 2005

31

Photographs of Site 3 (labeled A
through E), taken during May 27,
2005 inspection

32

Case Initiation Form — Tidal
Wetlands (Site 1), Case No. R2-
20030505-129, dated May 5, 2003
(with attached criminal court infor-
mations and summonses, dated
April 30, 2003)

33

Case Initiation Form — Tidal
Wetlands (Site 3), Case No. R2-
20030505-128, dated May 5, 2003
(with attached criminal court infor-
mation and summons, dated April

30, 2003)
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November 23, 2004 Plea Agreement

34 Y |[(signed by Charles Howard, Jr.)
Three Photographs of Call-A-Head
Site (taken by DEC staff on June 3,
35A-C Y [2003)
DEC Inspection Report, June 3,
2003 (update of 1998 inspection
36 Y report, exhibit 22)
37 Y 1974 Infrared Aerial Photograph
Exhibit | Rec’d Description
No. | (Y/N) P
38 Y |April 1979 Aerial Photograph
Bianco Survey 1984 (Revised No-
39 Y wvember 1987)
Scalable Tidal Wetlands Map (40A
Legend & Scale; 40B Map of area
40A, B Y |surrounding Call-a-Head)
Letter from New York City Depart-
ment of City Planning to DEC,
dated December 20, 2016 re: 302
41 Y |Cross Bay Blvd.
New York City Zoning Resolution.
Article II: Residence District Regu-
lations, Chapter 2 — Use Regula-
42 Y tions (Web Version)
Field Notes re: Site 3 Inspection,
43 Y |dated May 9, 2003
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44

Case Initiation Form re: Site 3,
dated August 6, 2003

45

Excerpt from Tidal Wetlands Map
598-494 (south of Map 598-496
[exhibits 2, 40A, 40B])

46

Haynes Survey of West 17th Road
Property (Site 3), dated October 28,
2002

47

Compact Disc recording of telephone
conversation between C.W. Howard
and James Periconi
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