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QUESTION PRESENTED

The United States Environmental Protection Agency
(EPA) took a final action under the Clean Air Act, 42
U.S.C. 7401 et seq., to disapprove 21 States’ plans for
implementing national ozone standards. EPA deter-
mined that those state plans would not adequately “pro-
hibit[] * * * emissions activity within the State” from
“contribut[ing] significantly to nonattainment in, or
interfer[ing] with maintenance by, any other State” of
national ambient air-quality standards. 42 U.S.C.
7410(a)(2)(D)({)(I). The question presented is as follows:

Whether EPA’s disapproval action is subject to re-
view only in the D.C. Circuit under 42 U.S.C. 7607(b)(1),
which channels to that court petitions to review EPA fi-
nal actions that are “nationally applicable” or are “based
on a determination of nationwide scope or effect.”

ey
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ENVIRONMENTAL PROTECTION AGENCY, ET AL.

No. 23-1068
PACIFICORP, ET AL., PETITIONERS
.

ENVIRONMENTAL PROTECTION AGENCY, ET AL.

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
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BRIEF FOR THE FEDERAL RESPONDENTS

OPINION BELOW

The opinion of the court of appeals (23-1067 Pet. App.
1a-19a, 23-1068 Pet. App. 1a-17a), is reported at 93 F.4th
1262.

JURISDICTION

The judgment of the court of appeals was entered on
February 27, 2024. The petitions for writs of certiorari
were filed on March 28, 2024, and were granted on Oc-
tober 21, 2024. The jurisdiction of this Court rests on
28 U.S.C. 1254(1).

1)
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STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are reprinted in the
appendix. App., infra, 1la-36a.

STATEMENT
A. Legal Background

1. When a petitioner seeks review of a “final action”
taken by the Environmental Protection Agency (EPA)
under the Clean Air Act (CAA), 42 U.S.C. 7401 et seq.,
Section 7607(b)(1) of Title 42 provides for direct court
of appeals review of the petitioner’s challenge. To de-
termine which circuit has exclusive venue over the chal-
lenge, Section 7607(b)(1) separates EPA’s final actions
into three categories.

First, challenges to certain specified actions or to
“any other nationally applicable regulations promul-
gated, or final action taken,” must be filed “only in the
United States Court of Appeals for the District of Co-
lumbia.” 42 U.S.C. 7607(b)(1). Second, challenges to
certain specified actions, including an action “approving
or promulgating any implementation plan,” “or any
other final action * * * under [the CAA] (including any
denial or disapproval [under Title I of the CAA]) which
is locally or regionally applicable may be filed only in
the United States Court of Appeals for the appropriate
circuit.” Ibid. Third, “[n]Jotwithstanding” the sentence
directing review of a locally or regionally applicable ac-
tion to “the appropriate circuit,” challenges to such a lo-
cally or regionally applicable action “may be filed only
in the United States Court of Appeals for the District of
Columbia if such action is based on a determination of
nationwide scope or effect and if in taking such action
the Administrator finds and publishes that such action
is based on such a determination.” Ibid.
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Congress adopted this three-prong structure in the
Clean Air Act Amendments of 1977, Pub. L. No. 95-95,
91 Stat. 685, 776. The predecessor to Section 7607(b)(1)
authorized direct court of appeals review only of certain
specifically enumerated EPA actions. 42 U.S.C. 1857h-
5(b)(1) (1970). EPA actions involving “national primary
or secondary ambient air quality standard[s],” “emis-
sion standard[s],” or other specified standards or con-
trols were reviewable only in the D.C. Circuit, while
EPA’s actions “in approving or promulgating” a state or
federal “implementation plan” were reviewable only in
“the appropriate circuit.” Ibid. That division reflected
Congress’s view that EPA actions that are “national in
scope” should receive “even and consistent national ap-
plication,” which would be accomplished through cen-
tralized D.C. Circuit review. S. Rep. No. 1196, 91st
Cong., 2d Sess. 41 (1970) (1970 Senate Report). By con-
trast, Congress viewed EPA actions approving or prom-
ulgating “implementation plans which run only to one
air quality control region” as appropriately reviewed “in
the U.S. Court of Appeals for the Circuit in which the
affected air quality control region, or portion thereof, is
located.” Ibid. At that time, the venue provision did not
include a catchall for other nationally or locally or re-
gionally applicable actions, nor did the provision specif-
ically reference EPA actions that are based on a deter-
mination of nationwide scope or effect. Rather, final ac-
tions that the CAA venue provision did not specifically
address were reviewable only by a district court exer-
cising federal-question jurisdiction. See Harrison v.
PPG Industries, Inc., 446 U.S. 578, 584 (1980).

In 1977, Congress amended the statute to authorize
direct court of appeals review of all EPA “final actions”
under the CAA. Congress achieved that result by add-
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ing the catchall categories for the first two subsets of
final actions, and by adding the third category of locally
or regionally applicable actions that are based on a de-
termination of nationwide scope or effect. The House
Report accompanying the amendment explained that
the revision would “provide[] for essentially locally,
statewide, or regionally applicable rules or orders to be
reviewed in the U.S. court of appeals for the circuit in
which such locality, State, or region is located.” H.R.
Rep. No. 294, 95th Cong., 1st Sess. 323 (1977) (1977
House Report). “On the other hand,” the report ex-
plained, venue would lie only in the D.C. Circuit “if an
action of the Administrator is found by him to be based
on a determination of nationwide scope or effect (includ-
ing a determination which has scope or effect beyond a
single judicial circuit).” Id. at 324.

2. The EPA action at issue here is a final action dis-
approving 21 States’ implementation plans for reducing
ozone pollution transported between multiple States.
88 Fed. Reg. 9336 (Feb. 13, 2023). Under the CAA, EPA
must set and periodically revise national ambient air
quality standards (NAAQS) for particular pollutants,
including ozone, to protect public health and the envi-
ronment. See 42 U.S.C. 7408, 7409. The CAA author-
izes the States, in the first instance, to develop state im-
plementation plans to achieve and maintain those
NAAQS, and to submit those plans to EPA within three
years after the promulgation of a new or revised
NAAQS. 42 U.S.C. 7410(a).

While most CAA requirements for state plans focus on
intrastate air quality, see, e.g., 42 U.S.C. 7410(a)(2)(A)-(C)
and (E)-(M), the CAA recognizes that “[a]ir pollution is
transient, heedless of state boundaries,” and may be
“transported by air currents” from upwind to downwind
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States, EPA v. EME Homer City Generation, L. P., 572
U.S. 489, 496 (2014). When air pollution travels beyond
the originating State’s boundaries, that State is “re-
lieved of the associated costs,” which are “borne instead
by the downwind States, whose ability to achieve and
maintain satisfactory air quality is hampered by the
steady stream of infiltrating pollution.” Ibid. The prob-
lem is particularly acute for ozone, which travels long
distances. See West Virginia v. EPA, 362 F.3d 861, 865
(D.C. Cir. 2004). To combat cross-border pollution, the
CAA requires each State’s plan to prohibit in-state emis-
sions that will “contribute significantly to nonattain-
ment” or “interfere with maintenance” of healthy air
quality in any other State. 42 U.S.C. 7410(a)(2)(D)(@{) (D).
This statutory requirement is known as the Good
Neighbor Provision. See EME Homer, 572 U.S. at 498.

When a State submits its plan to EPA, the agency
must assess the plan to determine whether it meets the
CAA’s requirements, including whether it prohibits any
significant contribution to nonattainment in other
States. If particular plans do not satisfy that require-
ment, EPA must disapprove those plans and promul-
gate federal plans to implement the requirements. 42
U.S.C. 7410(c)(1), (k)(2) and (3).

B. Facts And Proceedings Below

1. a. In 2015, EPA revised the NAAQS for ozone to
set a more stringent standard, triggering the require-
ments for States to develop implementation plans. 80
Fed. Reg. 65,292 (Oct. 26, 2015). EPA reviewed various
state plan submissions using a four-step framework it
had developed for assessing Good Neighbor obligations
for ozone. See, e.g., 76 Fed. Reg. 48,208, 48,248-48,249
(Aug. 8, 2011); see EME Homer, 572 U.S. at 524 (reject-
ing challenges to this framework). Under that frame-
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work, EPA assessed whether, in 2023 (the last full year
that emissions reductions could be implemented before
the relevant attainment date), a State would contribute
significantly to nonattainment or interfere with mainte-
nance of the 2015 ozone NAAQS in a downwind State.
88 Fed. Reg. at 9340-9341.

At step one, EPA used nationwide air quality modeling
and monitoring data to identify “receptors”—locations
that were expected to have difficulty complying with the
2015 ozone NAAQS in 2023. 88 Fed. Reg. at 9341-9342;
J.A. 234a-236a. At step two, EPA identified the sources
of ozone and applied a screening threshold to determine
whether a particular State would contribute more than
a de minimis amount to those downwind receptors. 88
Fed. Reg. at 9342, 9371-9375. If so, the State was con-
sidered “linked” to that receptor. Ibid. At step three,
EPA evaluated whether the state plans defined what
“amounts” of a linked State’s contribution to receptors
were “significant,” and therefore must be prohibited
under the CAA. 42 U.S.C. 7410(a)(2)(D)(i); see EME
Homer, 572 U.S. at 519-520. At step four, EPA evalu-
ated whether the state plans contained enforceable con-
trol measures to prohibit those “significant” emissions.
88 Fed. Reg. at 9343.

Many States generally follow this framework in their
own analyses, although EPA does not require it. Re-
gardless of the approach States take, EPA must inde-
pendently evaluate whether each submission complies
with the Good Neighbor Provision, and this framework
provides “reasonable organization to the analysis of the
complex air quality challenge of interstate ozone
transport.” 88 Fed. Reg. at 9338.

b. After reviewing the various state plan submis-
sions, EPA issued a final rule in which it concluded that
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21 States’ submissions—each of which proposed no ad-
ditional emissions reductions to meet the more strin-
gent ozone standard—must be disapproved because
they did not comply with the Good Neighbor Provision.
88 Fed. Reg. at 9338. EPA found that the 21 States had
failed to justify their conclusions that their emissions do
not “significant[ly] contribut[e].” Id. at 9354; see id. at
9354-9361. Petitioners Oklahoma and Utah were among
those 21 States. Id. at 9359-9360.

Many of the 21 States offered substantially similar
reasons for asserting that they were not required to im-
plement additional emissions reductions. For example,
many States (including Oklahoma and Utah) contested
EPA’s reliance on updated, 2016-based modeling in as-
sessing air quality conditions and pollution contribu-
tion. 88 Fed. Reg. at 9357, 9359-9360, 9365-9367; see
J.A. 62a-63a. Many States (including Oklahoma and
Utah) had adopted a threshold for identifying poten-
tially significant contributions to downwind-State pollu-
tion levels that was higher than the 1% threshold that
EPA found appropriate at step two. 88 Fed. Reg. at
9372-9373 & n.311; see J.A. 20a, 44a-45a. Many States
(including Oklahoma and Utah) asserted that their own
contributions to air-quality problems in downwind States
were not significant because other countries and States
also contributed pollution to the same downwind States.
88 Fed. Reg. at 9355-9360, 9378 & n.331; see J.A. 22a-
23a, 47a-51a. And many States (including Oklahoma
and Utah) asserted that existing controls and expected
future reductions would be sufficient to address their
Good Neighbor obligations. 88 Fed. Reg. at 9354-9360;
see J.A. 23a-26a, 51a-57a.

In disapproving the States’ submissions, EPA made
uniform determinations to address many similar argu-
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ments that multiple States had asserted in support of
their plans. See J.A. 184a. With respect to EPA’s use
of updated modeling data, EPA explained that the
agency had used “the most current and technically ap-
propriate information” to evaluate the state submis-
sions nationwide, which allowed the agency to assess
States’ ozone levels and contributions to ensure equita-
ble results, using the highest quality analytics. 88 Fed.
Reg. at 9366-9367; see id. at 9380-9381. In discussing
the initial threshold for screening the States’ contribu-
tions at step two, EPA determined that a contribution
threshold equal to 1% of the revised ozone NAAQS was
appropriate to “ensure[] both national consistency
across all states and consistency and continuity with
[EPA’s] prior interstate transport actions for other
NAAQS.” Id. at 9371; see id. at 9371-9374. In address-
ing arguments regarding relative contributions, EPA
explained that contributions from other States or coun-
tries are “typically not relevant in assessing whether a
downwind state has an air quality problem, or whether
an upwind state is significantly contributing to that
problem,” because each State is “obligated to eliminate
[its] own ‘significant contribution’” to downwind States.
Id. at 9378. And in considering the adequacy of existing
control measures or anticipated reductions, EPA ex-
plained that existing control measures “are already re-
flected in the future year projected air quality results”
of the agency’s nationwide modeling, which showed con-
tinued contributions despite those controls, and that an-
ticipated reductions must be incorporated into the plan
itself in order to be creditable. Id. at 9343; see id. at
9367, 9376-93717.

c. After explaining its bases for disapproving the
submissions, EPA addressed judicial review of the ac-
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tion. EPA explained that its rulemaking was “‘nation-
ally applicable’” under Section 7607(b)(1) because the
agency was disapproving submissions “for 21 states lo-
cated across a wide geographic area” by “applying a
uniform legal interpretation and common, nationwide
analytical methods with respect to the [CAA’s] require-
ments * ** concerning interstate transport of pollu-
tion.” 88 Fed. Reg. at 9380.

“In the alternative,” EPA found that the “action is
based on a determination of ‘nationwide scope or ef-
fect.”” 88 Fed. Reg. at 9380. EPA explained in particu-
lar that, in disapproving the 21 state plans, the agency
was implementing “a common core of nationwide policy
judgments and technical analysis concerning the inter-
state transport of pollutants throughout the continental
U.S.” Ibid. EPA further explained that it had evalu-
ated the plans “with an eye to ensuring national con-
sistency and avoiding inconsistent or inequitable results
among upwind states * ** and between upwind and
downwind states.” Id. at 9381. EPA also observed that
“consolidated review of this action in the D.C. Circuit
will avoid piecemeal litigation in the regional circuits,
further judicial economy, and eliminate the risk of in-
consistent results for different states.” Ibid.; see J.A.
181a-186a.

2. Various States and industry groups challenged
EPA’s disapproval action with respect to 12 state plans.
Those challenges were filed in the D.C. Circuit and in
seven regional circuits." Petitioners Oklahoma and

1 See, e.g., West Virginia v. EPA, No. 23-1418 (4th Cir. Apr. 14,
2023); Texas v. EPA, No. 23-60069 (5th Cir. Feb. 14, 2023); Ken-
tucky v. EPA, No. 23-3216 (6th Cir. Mar. 13, 2023); Arkansas V.
EPA, No. 23-1320 (8th Cir. Feb. 16, 2023); Missouriv. EPA, No. 23-
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Utah (State petitioners), as well as eight industry par-
ticipants (Industry petitioners) within those States,
filed petitions for review in both the Tenth and D.C. Cir-
cuits.? In the Tenth Circuit, EPA moved to transfer
venue to the D.C. Circuit or to dismiss for improper
venue. Pet. App. 8a.> A motions panel stayed the dis-
approval action as to the state plans submitted by Okla-
homa and Utah, and it referred the motion to dismiss or
transfer venue to the merits panel. Id. at 10a-11a.

A unanimous Tenth Circuit merits panel granted
EPA’s motion and transferred the petitions to the D.C.
Circuit. Pet. App. 1a-19a. The court explained that, un-
der the “plain text” of Section 7607(b)(1), “whether a pe-
tition for review belongs in the D.C. Circuit turns exclu-
sively on the nature of the challenged agency action,”
not on “the scope of the petitioner’s challenge.” Id. at
12a.

The court of appeals concluded that, “[o]n its face,”
the disapproval action is nationally applicable. Pet.
App. 12a. The court emphasized that the action disap-
proves state plans “from 21 states across the country—

1719 (8th Cir. Apr. 13, 2023); ALLETE, Inc. v. EPA, No. 23-1776
(8th Cir. Apr. 14, 2023); Nevada Cement Co. v. EPA, No. 23-682 (9th
Cir. Apr. 14, 2023); Utah v. EPA, No. 23-9509 (10th Cir. Feb. 13,
2023); Oklahoma v. EPA, No. 23-9514 (10th Cir. Mar. 2, 2023); Ala-
bama v. EPA, No. 23-11173 (11th Cir. Apr. 13, 2023); Nevada v.
EPA, No. 23-1113 (D.C. Cir. Apr. 14, 2023).

2 See Utah v. EPA, No. 23-1102 (D.C. Cir. Apr. 13, 2023); Okla-
homa v. EPA, No. 23-1103 (D.C. Cir. Apr. 13, 2023); Oklahoma Gas
& Elec. Co. v. EPA, No. 23-1105 (D.C. Cir. Apr. 14, 2023); Tulsa Ce-
ment LLC v. EPA, No. 23-1106 (D.C. Cir. Apr. 14, 2023); Western
Farmers Elec. Coop. v. EPA, No. 23-1107 (D.C. Cir. Apr. 14, 2023);
PacifiCorp v. EPA, No. 23-1112 (D.C. Cir. Apr. 14, 2023).

3 Unless otherwise noted, all references in this brief to the “Pet.
App.” are to the State petitioners’ petition appendix in No. 23-1067.
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spanning eight EPA regions and ten federal judicial
circuits—because those states all failed to comply with
the good-neighbor provision.” Ibid. The court further
explained that, in the disapproval action, EPA had “ap-
plied a uniform statutory interpretation and common
analytical methods” to examine the “overlapping and in-
terwoven linkages between upwind and downwind
states in a consistent manner.” Id. at 12a-13a.

Petitioners argued that EPA’s disapproval action
should be treated for venue purposes as multiple indi-
vidual actions, each applying to a single State. The
court of appeals rejected that contention, noting that
the text of Section 7607(b)(1) “directs courts to consider
only the face of the ‘final action.”” Pet. App. 13a. The
court therefore viewed it as irrelevant that EPA “could
have chosen to issue standalone” disapprovals for each
of the 21 States. Ibid.

The court of appeals recognized that motions panels
of the Fourth, Fifth, and Sixth Circuits had recently de-
nied EPA’s motions to transfer petitions challenging the
disapproval action. Pet. App. 17a. But the court con-
cluded that those courts had “strayed from § 7607(b)(1)’s
text and instead applied a petition-focused approach”
that considered the scope of the petitioners’ challenge
rather than the face of the agency action itself. Ibid.
The court also noted that the contrary decisions of those
other circuits had “generated strong dissents highlight-
ing critical flaws in the majority opinions.” Id. at 18a.

Because the court of appeals concluded that the dis-
approval action is nationally applicable, the court de-
clined to address EPA’s alternative argument that the
rule “is based on a determination of nationwide scope or
effect.” Pet. App. 19an.8 (quoting 42 U.S.C. 7607(b)(1)).
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The court of appeals transferred the petitions to the
D.C. Circuit. That court subsequently ordered that the
cases be held in abeyance pending this Court’s decision.
23-1103 Order (Nov. 6, 2024). The disapproval action
remains stayed as to Oklahoma and Utah pending judi-
cial review.

3. The other regional circuits issued interlocutory
motions-panel decisions that either denied transfer or
referred the venue question to the merits panel. West
Virginia v. EPA, 90 F.4th 323 (4th Cir. 2024) (denying
transfer motion); Texas v. EPA, No. 23-60069, 2023 WL
7204840 (5th Cir. May 1, 2023) (per curiam) (same);
Kentucky v. EPA, No. 23-3216, 2023 WL 11871967 (6th
Cir. July 25, 2023) (same); 23-1320 Order, Arkansas v.
EPA (8th Cir. Apr. 25, 2023) (same); 23-682 Order, Ne-
vada Cement Co. v. EPA (9th Cir. July 3, 2023) (refer-
ring the venue question to the merits panel); 23-11173
Order, Alabama v. EPA (11th Cir. July 12, 2023)
(same).

After this Court granted certiorari, a merits panel of
the Sixth Circuit held that it had venue over Kentucky’s
challenge to EPA’s disapproval action, and the court va-
cated the disapproval of Kentucky’s plan on the merits.
Kentucky v. EPA, 123 F.4th 447 (2024).

SUMMARY OF ARGUMENT

Under the plain terms of Section 7607(b)(1), the dis-
approval action here is reviewable only in the D.C. Cir-
cuit. Petitioners’ contrary arguments impose atextual
requirements and fail to give effect to the provision
Congress enacted.

A. Under Section 7607(b)(1), “nationally applicable”
EPA final actions are subject to judicial review only in
the D.C. Circuit. 42 U.S.C. 7607(b)(1). To determine
whether a particular EPA action is “nationally applica-
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ble,” a court must consider the action on its face. The
disapproval action here is “nationally applicable” be-
cause it addresses state plan submissions from 21
States in ten federal judicial circuits across the country.

Statutory context confirms that result. Section
7607(b)(1) distinguishes between “nationally applica-
ble” EPA actions, which are subject to review in the
D.C. Circuit, and “locally or regionally applicable” ac-
tions, which are subject to review in “the appropriate
circuit.” 42 U.S.C. 7607(b)(1) (emphasis added). Con-
gress’s use of the definite article indicates that there is
only one “appropriate circuit” for review of any partic-
ular “locally or regionally applicable” action. When an
EPA action applies to entities in multiple circuits, no
single regional circuit can be identified as “the” appro-
priate venue, so the action is properly viewed as “na-
tionally applicable” rather than “locally or regionally
applicable.”

Section 7607(b)(1)’s legislative history reinforces
that conclusion. That history reflects Congress’s un-
derstanding that any “locally or regionally applicable”
action could be reviewed in the regional court of appeals
where the affected entity was located. Where affected
entities are spread across multiple circuits, however,
Congress viewed the D.C. Circuit as the proper venue.

In endorsing the contrary conclusion, petitioners
seek to impose atextual restrictions on the availability
of D.C. Circuit review. Petitioners argue that, for venue
purposes, the Court should treat EPA’s disapproval of
each State’s plan submission as a separate “final ac-
tion.” But this Court has long recognized that agencies
have discretion to devise their own procedures, includ-
ing by aggregating common issues for joint resolution.
EPA acted reasonably in taking that approach here. And
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in determining the proper venue for challenges to the
agency’s disapproval action, the Court should focus on
the action that EPA actually took, rather than on a hy-
pothetical array of 21 separate, State-specific disapprov-
als.

Petitioners also assert that the disapproval action
must be “locally or regionally applicable” because Sec-
tion 7607(b)(1) specifically channels to the “appropriate
circuit” an EPA action “approving or promulgating any
implementation plan,” “or any other final action * * *
under [the CAA] (including any denial or disapproval
[under title I of the CAA]) which is locally or regionally
applicable.” 42 U.S.C. 7607(b)(1). But that language
does not say that a denial or disapproval action s locally
or regionally applicable. It merely provides that a chal-
lenge to any such action “which is locally or regionally
applicable may be filed only in the ... appropriate re-
gional circuit” Pet. App. 11a-12a n.5 (quoting 42 U.S.C.
7607(b)(1)) (brackets omitted). Whether a particular
denial or disapproval is locally or regionally applicable
is for the reviewing court to decide.

B. Even if this Court disregards the framing of the
disapproval action and views EPA’s disapproval of each
State’s plan as a distinct “locally or regionally applica-
ble” action, those actions are still reviewable only in the
D.C. Circuit. EPA’s disapproval of each State’s plan
was “based on a determination of nationwide scope or ef-
fect,” and EPA published its finding to that effect in ac-
cordance with Section 7607(b)(1)’s requirements. 42
U.S.C. 7607(b)(1).

In linking proper venue to a “determination of na-
tionwide scope or effect,” the statutory text focuses on
the underlying reasons for EPA’s final action. 42
U.S.C. 7607(b)(1). The final action must be “based on”
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the relevant determinations, indicating that the deter-
minations must be a but-for cause of the agency’s final
action—forming the core of the agency’s analysis. To
be nationwide in scope or effect, the core justifications
for EPA’s final action must be intended to govern the
agency’s decisionmaking in actions throughout the
country, or have legal consequences for entities beyond
a single judicial circuit.

The disapproval action here meets those require-
ments. The disapproval action is based on determinations
that have nationwide scope and effect, including: (1)
EPA’s decision to use updated, 2016-based modeling in
assessing air quality conditions and pollution contribu-
tion across the country; (2) EPA’s decision to apply a
1% contribution threshold to each State to assess
whether the State contributed more than a de minimis
amount of ozone pollution downwind; (3) EPA’s deter-
mination that the relative magnitude of other sources’
contributions to nonattainment in downwind States
could not justify inaction by the upwind States at issue;
and (4) EPA’s position that a linked State cannot rely
on current controls or anticipated emissions reductions
that are not incorporated into the state plans them-
selves. Those determinations formed the core of EPA’s
analysis in rejecting the state plan submissions, and the
agency relied on each determination in acting on Good
Neighbor plan submissions across the country.

Statutory history confirms Congress’s intent that
EPA actions like the disapproval action would be re-
viewable in the D.C. Circuit. The original 1970 version
of the venue provision did not specifically authorize
D.C. Circuit review of final actions that are based on a
determination of nationwide scope or effect. That stat-
utory gap led to litigation over which circuit qualified as
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“the appropriate circuit” when EPA established a uni-
form legal framework for state implementation plans
spanning multiple States in multiple judicial circuits. In
amending the statute to its current form, Congress
adopted the view expressed by EPA’s then-General
Counsel, who urged that challenges to such actions
should be channeled to the D.C. Circuit to “centralize
review” and “tak[e] advantage of [the D.C. Circuit’s] ad-
ministrative law expertise,” thereby “facilitating an or-
derly development of the basic law” that EPA would ap-
ply nationwide. 41 Fed. Reg. 56,767, 56,769 (Dec. 30,
1976).

Petitioners contend that the statutory term “deter-
mination” refers only to the ultimate disposition of the
matter before the agency. But that reading erases the
distinction that Section 7607(b)(1) draws between the
agency “action” and the “determination” on which the
action is “based.” 42 U.S.C. 7607(b)(1). Petitioners fur-
ther observe that EPA also considered State-specific
facts in disapproving each of the state plan submissions
here. But the statute’s third prong is not limited to
EPA actions that are based solely on determinations of
nationwide scope or effect. Nor would such a limitation
make sense. The third prong of Section 7607(b)(1)
comes into play only when the challenged EPA action is
“locally or regionally applicable,” and such actions al-
most always will rest at least in part on consideration of
local or regional circumstances. Ibid.

Petitioners are also incorrect in asserting that EPA’s
interpretation would authorize D.C. Circuit venue for
challenges to every locally or regionally applicable ac-
tion. The statute imposes meaningful limits on EPA’s
authority to find that a particular action is “based on a
determination of nationwide scope or effect.” Courts
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should enforce those limits without adding more of their
own making.

ARGUMENT

THE D.C. CIRCUIT IS THE APPROPRIATE VENUE FOR
REVIEW OF THE DISAPPROVAL ACTION

The CAA’s venue provision reflects a clear congres-
sional preference for “uniform judicial review of regula-
tory issues of national importance.” National Environ-
mental Development Assn Clean Air Project v. EPA,
891 F.3d 1041, 1054 (D.C. Cir. 2018) (Silberman, J., con-
curring). Section 7607(b)(1) specifies two distinct cir-
cumstances in which review of nationally significant
EPA actions will be channeled to the D.C. Circuit. First,
any “nationally applicable” final action is subject to ex-
clusive D.C. Circuit review. 42 U.S.C. 7607(b)(1). Second,
even if a challenged final action is “locally or regionally
applicable,” venue lies exclusively in the D.C. Circuit if
that action is “based on a determination of nationwide
scope or effect and if in taking such action the Adminis-
trator finds and publishes that such action is based on
such a determination.” Ibid.

Because EPA’s disapproval action addresses the
state plan submissions of 21 States across the country,
the action is “nationally applicable” within the meaning
of Section 7607(b)(1). In the alternative, if (as petition-
ers urge) the Court views the disapproval action as com-
prising 21 separate “locally or regionally applicable”
state plan disapprovals, those disapprovals are still re-
viewable only in the D.C. Circuit because they are based
on determinations of nationwide scope and effect.
EPA’s disapproval of each State’s plan was grounded in
EPA’s determinations regarding the proper implemen-
tation of the Good Neighbor requirements that are im-
posed on States throughout the country and that affect
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the legal obligations of downwind and upwind States in
multiple judicial circuits.

The numerous challenges to the disapproval action,
brought in eight judicial circuits across the country, il-
lustrate the outcome that Section 7607(b)(1) was intended
to prevent. In arguing for regional-circuit venue, States
and industry participants have emphasized the State-
specific factors that contributed to EPA’s disapproval
of various state plans. In briefing their challenges on
the merits, however, those States and industry partici-
pants have focused primarily on EPA’s nationwide de-
terminations, causing eight different courts of appeals
to expend resources considering nearly identical chal-
lenges.

Both because it governs state plans in multiple judi-
cial circuits, and because it rests on EPA determina-
tions that apply nationwide, the disapproval action is
precisely the type of EPA action that Congress re-
garded as appropriate for centralized D.C. Circuit re-
view. Under petitioners’ venue analysis, however, sim-
ilar EPA actions would continue to spawn parallel chal-
lenges in multiple circuits, wasting judicial resources
and heightening the risk of inconsistent outcomes. Con-
gress crafted Section 7607(b)(1) to avoid that result, and
this Court should affirm the court of appeals’ judgment.

A. The Disapproval Action Is Nationally Applicable

The disapproval action addressed the state plan sub-
missions of 21 States located in multiple judicial circuits
across the country. It therefore is apparent on the face
of the final action that it is “nationally applicable” and sub-
ject to review in the D.C. Circuit. 42 U.S.C. 7607(b)(1).
Petitioners’ contrary arguments lack merit.
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1. The text, context, and history of Section 7607(b)(1)
make clear that the disapproval action is nationally
applicable

Section 7607(b)(1) instructs that a challenge to a “fi-
nal action” that is “nationally applicable” must be heard
in the D.C. Circuit. 42 U.S.C. 7607(b)(1). That language
encompasses the disapproval action at issue here be-
cause that action applies to state plans in multiple judi-
cial circuits across the country. The statutory context
and history confirm Congress’s intent that the D.C. Cir-
cuit would review challenges to such actions.

a. The term “action” in Section 7607(b)(1) “is meant
to cover comprehensively every manner in which an
agency may exercise its power.” Whitman v. American
Trucking Ass’ns, 531 U.S. 457, 478 (2001). And under
Section 7607(b)(1)’s plain text, the choice between D.C.
Circuit and regional-circuit venue turns on the nature
of the pertinent EPA action rather than on the basis for
a particular petitioner’s challenge. See, e.g., Pet. App.
12a; Hunt Ref. Co. v. EPA, 90 F.4th 1107, 1110 (11th Cir.
2024); Southern Ill. Power Coop. v. EPA, 863 F.3d 666,
671 (7th Cir. 2017); American Road & Transp. Builders
Ass'n v. EPA, 705 F.3d 453, 455 (D.C. Cir. 2013) (Ka-
vanaugh, J.), cert. denied, 571 U.S. 1125 (2014); ATK
Launch Sys., Inc. v. EPA, 651 F.3d 1194, 1197 (10th Cir.
2011). Courts thus must look to the face of the action
and determine whether it applies to—or includes
“within its scope,” Black’s Law Dictionary 91 (5th ed.
1979) (Black’s) (defining “apply”)—entities “throughout
[the] nation,” Webster’s Third New International Dic-
tionary of the English Language 1505 (1976) (Web-
ster’s) (defining “nationally”).

Statutory context sheds further light on what geo-
graphic scope an action must have to be “nationally ap-
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plicable.” Under Section 7607(b)(1), each EPA action is
either “nationally applicable” or “locally or regionally
applicable.” 42 U.S.C. 7607(b)(1). In distinguishing be-
tween those two types of actions, “[t]he text of the stat-
ute leaves no room for an intermediate case.” Southern
Lll. Power Coop., 863 F.3d at 673. If the challenged ac-
tion is “nationally applicable,” the D.C. Circuit is the ex-
clusive forum for judicial review. And unless a “locally
or regionally applicable” action is “based on a determi-
nation of nationwide scope or effect,” it may be chal-
lenged “only in the United States Court of Appeals for
the appropriate circuit.” 42 U.S.C. 7607(b)(1). The stat-
ute’s use of the definite article—“the appropriate cir-
cuit,” ibid. (emphasis added)—indicates that, for any
given locally or regionally applicable EPA action, there
is only one appropriate regional court of appeals in
which to seek review. Cf. Rumsfeld v. Padilla, 542 U.S.
426, 434 (2004) (explaining that the “use of the definite
article” in the federal habeas statute “indicates that
there is generally only one proper respondent to a given
prisoner’s habeas petition”).*

The existence of a single appropriate court of ap-
peals for this category of EPA actions in turn conveys
that a particular action is “locally or regionally applica-
ble” only if it applies to entities that are confined to a
single judicial circuit. 42 U.S.C. 7607(b)(1). After all,
for an action that applies equally to entities in more
than one judicial circuit, no particular court of appeals

4 Section 7607(b)(1)’s reference to “the appropriate circuit,” 42
U.S.C. 7607(b)(1) (emphasis added), contrasts with the preceding
subsection, where Congress contemplated the prospect of multiple
permissible forums by authorizing “the district court * * * for any
district in which such person is found or resides or transacts busi-
ness” to issue certain orders, 42 U.S.C. 7607(a) (emphasis added).
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can be identified as “the appropriate circuit” for review.
Ibid. (emphasis added). Thus, any action that spans
more than one judicial circuit is properly viewed as “na-
tionally applicable” and subject to review only in the
D.C. Circuit. Ibid.

b. The history of Section 7607(b)(1) reflects the
same understanding. As originally enacted in 1970, the
CAA venue provision stated that any action “promul-
gating any national primary or secondary ambient air
quality standard,” “emission standard,” “standard of
performance,” or other specified standards or controls,
would be reviewable only in the D.C. Circuit. 42 U.S.C.
1857h-5(b)(1) (1970). The provision further specified
that any action “approving or promulgating any imple-
mentation plan” could be reviewed only in “the appro-
priate circuit.” Ibid. Because that venue provision did
not specify the proper court for review of the many EPA
actions that did not fall within any of the enumerated
categories, such actions were reviewable only by dis-
trict courts exercising federal-question jurisdiction.
See p. 3, supra.

The actions for which the 1970 statute specified D.C.
Circuit review were all “national in scope,” and Con-
gress sought to ensure that they received “even and
consistent national application.” 1970 Senate Report
41. By contrast, Congress viewed EPA actions approv-
ing or promulgating “implementation plans which run
only to one air quality control region” as amenable to
review “in the U.S. Court of Appeals for the Circuit in
which the affected air quality control region, or portion
thereof, is located,” 7bid., which the statute referred to
as “the appropriate circuit,” 42 U.S.C. 1857h-5(b)(1)
(1970).
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When Congress amended the statute in 1977 to ex-
pand the scope of direct court of appeals review, it
adopted the same understanding of the limited geo-
graphic scope of actions that would be subject to review
in “the appropriate circuit.” The 1977 House Report ex-
plained that the revision would “provide[] for essen-
tially locally, statewide, or regionally applicable rules or
orders to be reviewed in the U.S. court of appeals for
the circuit in which such locality, State, or region is lo-
cated.” 1977 House Report 323. The House Report con-
trasted such local actions with nationally relevant ac-
tions that extend “beyond a single judicial circuit” and
therefore should be subject to centralized D.C. Circuit
review. Id. at 324. That history reinforces the conclu-
sion that, under the venue provision in its current form,
final EPA actions that apply to entities in multiple judi-
cial circuits are reviewable only in the D.C. Circuit.

c. Applying that understanding here, the disap-
proval action is nationally applicable. EPA “exercise[d]
its power” through a single final action that applies to
submissions from 21 States across the country, span-
ning ten federal judicial circuits. Whitman, 531 U.S. at
478; see Pet. App. 12a. On a plain-text understanding,
the disapproval action is therefore “nationally applica-
ble,” and petitioners’ challenges to the action can pro-
ceed only in the D.C. Circuit. 42 U.S.C. 7607(b)(1).

2. Petitioners’ contrary approach to venue is incon-
sistent with the statutory text

Petitioners argue that the disapproval action is not
“nationally applicable” because it should be viewed for
venue purposes as 21 separate disapprovals of 21 state
plan submissions, each of which is confined to a single
judicial circuit. Petitioners further contend that the dis-
approval action must be locally or regionally applicable
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because Section 7607(b)(1) specifically refers to a denial
or disapproval as an example of a locally or regionally
applicable action. Those arguments lack merit.

a. Petitioners contend (State Br. 22-26; Industry Br.
32-33) that, for purposes of the venue provision, the rel-
evant “final action” is not the single disapproval action
applicable to 21 States, but rather 21 separate actions
disapproving individual state plans. That argument dis-
regards EPA’s decision to consider and rule on the var-
ious state plans together, and it is untethered to the
statutory text.

Petitioners assert (State Br. 23; Industry Br. 32-33)
that each individual plan disapproval must be a review-
able final action because Section 7410 requires “[e]ach
State” to develop “a plan” to implement the NAAQS
and requires EPA to “act[] on the submission.” 42
U.S.C. 7410(a)(1) and (k)(2) (emphases added). The
statute’s use of singular articles makes sense because
each State submits a single plan, and EPA must assess
each State’s submission. But neither Section 7410 nor
any other CAA provision restricts EPA’s ability to con-
sider state plan submissions together and resolve com-
mon issues in a single final action.

The Dictionary Act, ch. 71, 16 Stat. 431, instructs
that, “unless the context indicates otherwise[,] words
importing the singular include and apply to several per-
sons, parties, or things.” 1 U.S.C. 1. Here, the context
provides no reason to doubt that EPA may evaluate
multiple state implementation plans in a single action.
Indeed, this Court has long recognized that administra-
tive agencies “should be free to fashion their own rules
of procedure and to pursue methods of inquiry capable
of permitting them to discharge their multitudinous du-
ties.” FCCv. Pottsville Broadcasting Co., 309 U.S. 134,
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143 (1940); see Vermont Yankee Nuclear Power Corp.
v. Natural Resources Defense Council, 435 U.S. 519,
524 (1978) (“[T]his Court has for more than four dec-
ades emphasized that the formulation of procedures
was basically to be left within the discretion of the agen-
cies to which Congress had confided the responsibility
for substantive judgments.”). That discretion includes
the ability to determine “whether applications should be
heard contemporaneously or successively.” Pottsville,
309 U.S. at 138. Section 7410’s reference to individual
state plan submissions is an insufficient basis for infer-
ring any constraint on EPA’s discretion to group similar
plan submissions for joint resolution.

Nor is it relevant that EPA issued separate notices
of proposed disapprovals for certain States. See Indus-
try Br. 42-43. Section 7607(b)(1) focuses on the “final
action taken,” not on a proposed or hypothetical action
that EPA could have taken. 42 U.S.C. 7607(b)(1).

There is nothing unusual or problematic about EPA’s
decision to group the various state plan submissions to
decide the common issues that affect States across the
country. That approach aligns with Section 7607(b)(1)’s
aim to promote national uniformity and with EPA’s
longstanding practice of resolving similar issues in a
single action to ensure consistent treatment. See ATK
Launch Sys., 651 F.3d at 1197 (single EPA action prom-
ulgating air quality designations for 31 areas across 18
States); RMS of Ga., LLC v. EPA, 64 F.4th 1368, 1371
(11th Cir. 2023) (single EPA action adjudicating allow-
ance requests and issuing allowances to 32 entities to
consume hydrofluorocarbons); West Virginia Chamber
of Commerce v. Browner, 166 F.3d 336, 1998 WL 827315
at *2 (4th Cir. 1998) (Tbl.) (per curiam) (single EPA ac-
tion declaring that 22 States’ implementation plans
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were inadequate and required revisions). Indeed, such
aggregation generally is encouraged as a means of effi-
ciently adjudicating common issues. See Committee on
Adjudication, Administrative Conference of the United
States, Aggregation of Similar Claims in Agency Adju-
dication (June 13, 2016), https:/perma.cc/2UQS-TJ6F.

Consistent with those principles, for more than 20
years, EPA’s practice generally has been to take a sin-
gle final action covering multiple States when address-
ing interstate ozone requirements. See, e.g., 63 Fed.
Reg. 57,356, 57,480 (Oct. 27, 1998). By contrast, EPA
typically acts individually on most other state plan sub-
missions under 42 U.S.C. 7410, because most such sub-
missions do not raise nationally significant issues. See,
e.g., American Road & Transp. Builders, 705 F.3d at
455 (Kavanaugh, J.); North Dakota v. EPA, 730 F.3d
750, 757 (8th Cir. 2013), cert. denied, 572 U.S. 1135
(2014). Courts have recognized that an action address-
ing a single State’s implementation plan “is the proto-
typical ‘locally or regionally applicable’ action” under
Section 7607(b)(1). American Road & Transp. Build-
ers, 705 F.3d at 455; see Sierra Club v. EPA, 47 F.4th
738, 744 (D.C. Cir. 2022). But those decisions do not ad-
dress EPA actions considering common issues involved
in multiple state plans dealing with interstate ozone
transport. Whether EPA acts on multiple plan submis-
sions together or instead acts on a single submission, it
is the face of the final action that determines the proper
venue for review.’

> Petitioners allege that EPA has been inconsistent in treating
some multistate plan approvals as locally or regionally applicable.
See State Br. 28 (citing 85 Fed. Reg. 20,165 (Apr. 10, 2020); 86 Fed.
Reg. 68,413 (Dec. 2, 2021)). EPA stated in those actions that chal-
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Petitioners’ position would require a reviewing court
to look beyond the face of the action and potentially sub-
stitute a judicial determination of the relevant unit of
analysis. But petitioners provide little guidance on how
courts would make that determination. Lower courts
confronted with such arguments have generally re-
jected requests to reframe EPA’s action and have fo-
cused solely on the face of the final agency action. See,
e.g., Chevron U.S.A. Inc. v. EPA, 45 F.4th 380, 387 (D.C.
Cir. 2022) (rejecting challenger’s argument that EPA’s
construction and application to a specific context of “na-
tionally applicable provisions of the Clean Air Act” ren-
dered the agency action itself nationally applicable); Si-
erra Club, 47 F.4th at 744 (rejecting challenger’s argu-
ment that EPA’s approvals of Texas’s state plans were
nationally applicable because EPA had announced a
new understanding that would apply in other locations,
thereby “effectively amend[ing] the agency’s national
implementation regulations”); Southern Ill. Power Coop.,
863 F.3d at 671 (rejecting challenger’s argument that
EPA’s designations of nonattainment areas were an
“amalgamation of many different locally or regionally
applicable agency actions”); RMS of Ga., 64 F.4th at
1374 (rejecting challenger’s argument that an allocation
of allowances among entities should be considered a
“document detailing many smaller individual actions”).

Focusing on the face of the EPA action has allowed
courts and litigants to quickly and efficiently determine
where venue lies, preventing wasteful expenditure of
resources in resolving threshold issues, and furthering

lenges should be filed in “the appropriate circuit.” See, e.g., 86 Fed.
Reg. at 68,420. But EPA did not make any particular finding as to
the geographic applicability of those actions, and Section 7607(b)(1)
did not require it to do so.
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Section 7607(b)(1)’s purpose of “prioritiz[ing] efficiency.”
National Ass’n of Mfrs. v. Department of Defense, 583
U.S. 109, 130 (2018). Petitioners’ approach, by contrast,
would “introduce[] needless uncertainty into the deter-
mination of venue, where the need for clear rules is es-
pecially acute.” Southern Ill. Power Coop., 863 F.3d at
673.

Petitioners contend (State Br. 30-31; Industry Br.
43-45) that permitting EPA to aggregate disapprovals
would result in EPA manipulating venue by combining
unrelated agency actions. But petitioners do not and
could not plausibly claim that EPA engaged in any such
arbitrary aggregation here. Nor do they identify any
prior instance when EPA has grouped otherwise unre-
lated local actions for decision and then argued that
venue lay in the D.C. Circuit. If the agency ever did so,
the principle we advocate here—i.e., that reviewing
courts in determining venue should ordinarily accept
EPA’s framing of its own action—would not preclude a
court from rejecting a particular grouping to manipu-
late venue. Cf. In re Samsung Electronics Co., 2 F.4th
1371, 1377 (Fed. Cir. 2021), cert. denied, 142 S. Ct. 1445
(2022) (noting that courts “have repeatedly assessed the
propriety of venue by disregarding manipulative activi-
ties of the parties”).

b. Petitioners also argue (State Br. 26-29; Industry
Br. 33-34) that EPA’s disapproval action must be “lo-
cally or regionally applicable” because Section 7607(b)(1)
specifically assigns EPA actions “approving or promul-
gating any implementation plan” or “den[ying] or dis-
approv[ing]” an implementation plan to review in “the
appropriate circuit.” 42 U.S.C. 7607(b)(1). Petitioners
misread the statutory language. See Pet. App. 11a-12a
n.5.
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The first prong of Section 7607(b)(1) states that var-
ious specified EPA actions—such as NAAQS, emissions
standards for hazardous air pollutants, and vehicle
emissions standards—are reviewable “only in” the D.C.
Circuit. 42 U.S.C. 7607(b)(1). The first prong also con-
tains a broad catchall reference to “any other nationally
applicable regulations promulgated, or final action taken”
under the CAA, and those actions likewise are subject
to exclusive D.C. Circuit review. Ibid. The first prong’s
catchall reference to “any other nationally applicable”
actions, 1bid. (emphasis added), indicates that Congress
viewed the preceding specified actions themselves as
nationally applicable.

The second prong has a similar structure, with a list
of enumerated actions followed by a catchall. Within
the second prong, however, the EPA action at issue
here—i.e., a “denial or disapproval * * * under [title I
of the CAA],” 42 U.S.C. 7607(b)(1)—is not one of the
specific actions referenced before the catchall. Rather,
the second prong’s reference to an EPA “denial or dis-
approval” is contained in a parenthetical within the
catchall. See tbid. (referring to “any other final action
*%** (including any denial or disapproval * * * under
[title I of the CAA]) which is locally or regionally appli-
cable”). That language indicates that EPA denials and
disapprovals are subject to the same venue analysis that
applies to “other final action[s]” generally. Thus, if a
particular denial or disapproval is “locally or regionally
applicable,” it is subject to review in “the appropriate
circuit.” 42 U.S.C. 7607(b)(1). But whether a particular
disapproval is locally or regionally applicable is for the
reviewing court to decide.

Petitioners argue (State Br. 27) that Section
7607(b)(1)’s second prong specifically identifies EPA
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approvals of implementation plans as “locally or region-
ally applicable,” and that “it would make little sense to
think that disapprovals of the same implementation
plans should be litigated in a different venue.” That ar-
gument ignores Congress’s decision to include plan ap-
provals, but not plan disapprovals, in the list of enumer-
ated EPA actions at the beginning of the second prong.
In any event, in listing actions like the “approval or
promulgation” of an implementation plan, Congress had
in mind actions that “run only to one air quality control
region.” 1970 Senate Report 41. The second prong’s
reference to an EPA “action in approving * ** any
implementation plan,” 42 U.S.C. 7607(b)(1) (emphasis
added), could reasonably be read as limited to the
agency’s approval of a single plan. Under that reading,
an EPA action approving multiple state plans would fall
outside the enumerated categories, so that venue would
be governed by Section 7607(b)(1)’s catchalls.

Citing the ejusdem generis canon, petitioners sug-
gest (State Br. 25; Industry Br. 31-32) that the disap-
proval action at issue here cannot fall under the catchall
phrase “any other nationally applicable * * * final ac-
tion” because the enumerated actions preceding that
phrase necessarily span the entire country rather than
a subset of States. But as the statutory context and his-
tory show, see pp. 19-22, supra, an action need not apply
to all 50 States to be “nationally applicable.” And some
of the enumerated actions referenced in Section
7607(b)(1)’s first prong can, and regularly do, apply to
fewer than 50 States. For example, Section 7607(b)(1)’s
first prong refers to the regulation of fuels under Sec-
tion 7545, even though certain controls or prohibitions
apply only in nonattainment areas, which are not pre-
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sent in every State. See 42 U.S.C. 7545(h)(1), (h)(6), and
(k)(1)(A); see also 42 U.S.C. 7545(k)(10)(D).

Accordingly, courts have deemed various EPA ac-
tions that applied in fewer than all 50 States, including
nonattainment designations and calls for state imple-
mentation plans, to be nationally applicable under Sec-
tion 7607(b)(1)’s first prong. See, e.g., ATK Launch
Sys., 6561 F.3d at 1197 (transferring single action in
which EPA evaluated States’ recommended nonattain-
ment designations and promulgated final designations
for 31 areas in 18 States across the country); Browner,
1998 WL 827315 at *2 (transferring single action in
which EPA evaluated 22 state plans and declared them
inadequate, requiring revisions); Texas v. EPA, No. 10-
60961, 2011 WL 710598, at *2 (5th Cir. Feb. 24, 2011)
(same as to 13 States). Like those actions, the disap-
proval action at issue here is nationally applicable on its
face. After evaluating submissions from 21 States
across the country, EPA ultimately concluded, “based
on a common core of nationwide policy judgments and
technical analysis,” that each State had failed to ade-
quately prohibit emissions that will significantly con-
tribute to downwind nonattainment of the 2015 ozone
NAAQS. 88 Fed. Reg. at 9380.

B. The Disapproval Action Is Based On Determinations Of
Nationwide Scope Or Effect

Even if the Court concludes that EPA’s disapproval
action should be viewed for venue purposes as 21 dis-
crete disapprovals of 21 state plans, and that each such
disapproval is “locally or regionally applicable,” EPA’s
action still is reviewable exclusively in the D.C. Circuit.
EPA’s disapproval of each state plan was “based on a
determination of nationwide scope or effect,” and EPA
published a finding to that effect. 42 U.S.C. 7607(b)(1).
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1. The disapproval action at issue here was based on
determinations of nationwide scope or effect

Under Section 7607(b)(1), a final action that is “lo-
cally or regionally applicable” is nonetheless reviewable
only in the D.C. Circuit if it is “based on a determination
of nationwide scope or effect and if in taking such action
the Administrator finds and publishes that such action
is based on such a determination.” 42 U.S.C. 7607(b)(1).
EPA published the requisite finding, see 88 Fed. Reg.
at 9380-9381, and that finding was correct.

a. A “determination” is a “decision arrived at or
promulgated; a determinate sentence, conclusion, or
opinion.” 4 The Oxford English Dictionary 548 (2d ed.
1989) (OED); see Webster’s 616 (“the settling and end-
ing of a controversy esp. by judicial decision”; “the re-
solving of a question by argument or reasoning”). The
text of Section 7607(b)(1) distinguishes between the
agency’s “final action” and the relevant underlying “de-
termination.” 42 U.S.C. 7607(b)(1). A particular EPA
action may reflect multiple agency determinations, but
by referring to “a determination of nationwide scope or
effect,” Section 7607(b)(1) authorizes D.C. Circuit venue
(if EPA publishes the requisite finding) so long as any
determination of that kind forms the basis of the action.
Ibid. (emphasis added).

Requiring that the action be “‘based on’” the rele-
vant determination ordinarily “indicates a but-for causal
relationship and thus a necessary logical condition.”
Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 63 (2007).
EPA’s actions may be—and frequently are—based on
multiple determinations, and courts have long accepted
such independent causes as adequate. See Bostock v.
Clayton County, 590 U.S. 644, 656 (2020) (noting that
“[o]ften, events have multiple but-for causes” that can

’”
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be sufficient to trigger liability). Under “the traditional
but-for causation standard,” causation cannot be de-
feated “just by citing some other factor that contributed
to [the] challenged * * * decision.” Ibid. “So long as”
the relevant determination “was one but-for cause of
th[e] decision, that is enough to trigger the law.” Ibid.
Thus, under Section 7607(b)(1), the relevant determina-
tions must “lie at the core of the agency action” and can-
not be “[m]erely peripheral or extraneous.” Texas v.
EPA, 829 F.3d 405, 419 (5th Cir. 2016).

Section 7607(b)(1) further provides that venue may
be appropriate in the D.C. Circuit when the relevant de-
termination has “nationwide scope or effect.” 42 U.S.C.
7607(b)(1) (emphasis added). “Scope” means “the gen-
eral range or extent of cognizance, consideration, activ-
ity, or influence.” Webster’s 2035; see 14 OED 672
(“[R]ange of application or of subjects embraced.”).
“Effect” generally means “something that is produced
by an agent or cause.” Webster’s 724;see 5 OED 79 (“To
bring about”; “to accomplish”). When used with respect
to a statute, “effect” refers to “[t]he result * * * which
a statute will produce upon the existing law.” Black’s
461-462. Applying that definition in the context of
agency action, the “effect” of an agency determination
refers to the legal consequences that determination
produces. Thus, Section 7607(b)(1) allows for D.C. Cir-
cuit review when EPA’s final action sets out as a core
justification a principle or conclusion that is intended to
govern the agency’s decisionmaking in actions through-
out the country, or when a central rationale for EPA’s
final action has legal consequences for entities beyond
a single judicial circuit.

Under the third prong of Section 7607(b)(1), a locally
or regionally applicable action is reviewable in the D.C.
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Circuit only if (a) the action “is based on a determina-
tion of nationwide scope or effect” and (b) EPA “finds
and publishes that such action is based on such a deter-
mination.” 42 U.S.C. 7607(b)(1). When EPA publishes
the specified finding, a person who seeks review of the
pertinent EPA action may argue that the finding is in-
correct and that venue therefore lies in a regional cir-
cuit. In such cases, any disputes about the meaning of
the phrase “determination of nationwide scope or ef-
fect” will present questions of statutory interpretation
that courts must decide de novo. See Loper Bright En-
terprises v. Raimondo, 603 U.S. 369, 400 (2024). But
EPA’s finding that the statutory standard is satisfied
with respect to a particular final action ordinarily will be
governed by the arbitrary-and-capricious standard. See
5 U.S.C. 706(2)(A) (requiring application of arbitrary-
and-capricious standard to “agency action, findings, and
conclusions”); cf. 42 U.S.C. 7607(d)(9)(A) (requiring ap-
plication of arbitrary-and-capricious standard to partic-
ular EPA actions). That deferential standard of review
accounts for the fact that EPA has obvious knowledge
and expertise with respect to the centrality of the rele-
vant “determination” to the agency’s own decisionmaking
process. See Marsh v. Oregon Natural Resources Coun-
cil, 490 U.S. 360, 376-377 (1989) (applying arbitrary-and-
capricious review to a “factual dispute” as to whether
“new information undermines conclusions” the agency
reached because such a question “implicates substantial
agency expertise”).

By contrast, nothing in the statute requires EPA to
“find[] and publish[] that [an] action is based on * * * a
determination” of nationwide scope or effect, 42 U.S.C.
7607(b)(1), even when the facts and law would support
such a finding. Rather, when EPA declines to publish
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such a finding, that decision “is committed to the agency’s
discretion and thus is unreviewable,” Sierra Club, 47
F.4th at 745, and it effectively precludes D.C. Circuit
venue under Section 7607(b)(1)’s third prong. Thus, for
any locally or regionally applicable action that is based
on a determination of nationwide scope or effect, Con-
gress “entrusted EPA with discretion to determine the
proper venue as the agency sees fit.” Id. at 746; accord
Texas v. EPA, 983 F.3d 826, 834-835 (5th Cir. 2020). If
EPA concludes that a regional circuit is best equipped
to evaluate a particular agency action—e.g., because
challenges are likely to focus on local or regional issues
—EPA may decline to publish the relevant finding,
thereby ensuring that the regional circuit will have
venue over any challenge to the action.

b. The disapproval action here was “based on” at
least four “determination[s] of nationwide scope or ef-
fect.” 42 U.S.C. 7607(b)(1). The determinations are na-
tionwide in scope because they uniformly resolved is-
sues regarding the appropriate application of the Good
Neighbor Provision to plans submitted by States in
multiple judicial circuits. The determinations are na-
tionwide in effect because they produced legal conse-
quences for States nationwide, affecting their obliga-
tions as upwind emission sources and downwind emis-
sion receptors. And the final action was “based on” the
determinations because those determinations formed
the core of EPA’s disapproval of the state plans.

First, EPA determined that it was appropriate to
rely on updated, 2016-based modeling as the “primary”
basis for its “assessment of air quality conditions and
pollution contribution.” 88 Fed. Reg. at 9380. EPA
used that modeling of conditions across the country in
considering all of the 21 state plan submissions. And
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that modeling affected the manner in which responsibil-
ity for achieving compliance with the ozone NAAQS was
allocated between upwind and downwind States.

Second, EPA determined that it was appropriate to
apply a 1% contribution threshold across all States to
assess whether a State contributed more than a de min-
imis amount of ozone pollution downwind. 88 Fed. Reg.
at 9371; see J.A. 251a-259a. Although EPA considered
adopting different thresholds for different States, EPA
concluded that a uniform threshold nationwide was “es-
sential” for interstate ozone transport, which requires
“a unique degree of concern for consistency, parity, and
equity across state lines” in order to equitably allocate
responsibility for ozone pollution among all States. 88
Fed. Reg. at 9373-9374.

Third, EPA determined that the relative contribu-
tions of other States or countries could not excuse a
State from analyzing whether its own emissions “signif-
icantly” contribute to downwind nonattainment. 88
Fed. Reg. at 9378. EPA explained that the Good Neigh-
bor provision requires all States to address their signif-
icant contributions, and that “[w]hether emissions from
other states or other countries also contribute” to the
downwind air quality issue “is typically not relevant in
assessing” whether a State is significantly contributing
to the problem and therefore must curb its emissions.
Ibid.

Fourth and finally, EPA determined that, once a
State is identified as “linked,” the State cannot rely on
emission-reduction measures that are not actually in-
corporated into its state plan. 88 Fed. Reg. at 9376-
9377. EPA explained that many States had claimed
emission-reduction measures that were already ac-
counted for in EPA’s modeling. EPA therefore declined
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to “double-count[]” those measures by considering them,
at step three of its analysis, as measures that would
eliminate significant contribution. Id. at 9377. EPA
also explained that States could not simply point to an-
ticipated upcoming reductions where such measures
have not been “rendered enforceable” by inclusion
within the state plan itself, because such measures
could then be “modified or amended in ways that would
undermine the basis for the state’s reliance on them.”
Id. at 9376.

Each of those determinations had nationwide scope,
as each governed EPA’s assessment of state plan sub-
missions across the country. The determinations also
had nationwide effect because an EPA decision con-
cerning one State’s Good Neighbor plan can affect the
legal obligations of other States, particularly those
downwind. Those effects are a consequence of the in-
terwoven linkages across the country that characterize
interstate ozone transport, and of the CAA requirement
that every State must come into compliance with the
NAAQS by the statutory deadline. See Wisconsin v.
EPA, 938 F.3d 303, 313 (D.C. Cir. 2019) (per curiam); 42
U.S.C. 7511(a)(1); J.A. 268a-272a. As a result of the
linkages, EPA’s assessment of upwind States’ imple-
mentation plans and the control measures necessary for
those States to comply with Good Neighbor obligations
necessarily affects the amount of emissions for which
the downwind States (and potentially other linked up-
wind States) will be responsible.

For example, 25.8% of the ozone in Galveston
County, Texas comes from upwind States, with contri-
butions above the 1% threshold from Alabama, Arkan-
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sas, Louisiana, Mississippi, and Oklahoma.’® All five
linked States concluded for various reasons that they do
not significantly contribute to ozone pollution in Texas.
See 88 Fed. Reg. at 9354-9355, 9357-9359. If EPA had
applied the higher threshold that various States advo-
cated, so that particular upwind States were not re-
quired to reduce their own emissions, Texas would have
been required to make up the difference necessary to
attain the NAAQS in Galveston.

That example likewise illustrates that EPA’s disap-
proval action was “based on” its nationwide determina-
tions. Application of EPA’s determinations regarding
the updated modeling data and appropriate threshold
drove EPA’s conclusions regarding the linkages among
all States. Application of EPA’s determinations regard-
ing relative contributions drove EPA’s conclusions re-
garding whether a State had adequately analyzed its
“significant contribution.” And application of EPA’s de-
termination regarding relevant emissions-reduction
measures drove EPA’s conclusions as to whether state
plans must incorporate additional measures to address
significant contributions. Those determinations were
essential to EPA’s reasoning in disapproving the state
plans.

The Sixth Circuit recently concluded that EPA’s de-
cision to rely on updated modeling and the 1% contribu-
tion threshold was arbitrary and capricious, and the
court vacated EPA’s disapproval of Kentucky’s plan on
that basis. Kentucky v. EPA, 123 F.4th 447, 473 (2024);
see 1d. at 467-471. Although the Sixth Circuit rejected
the government’s argument that venue for the chal-
lenge lay in the D.C. Circuit, see id. at 457-467, the

6 See EPA, Air Quality Modeling Technical Support Document:
2015 Ozone NAAQS C-2-C-3, D-2, https:/perma.cc/Z955-CHDT.
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court’s merits analysis logically implies that the chal-
lenged disapproval action is “based on” the nationwide
determinations. If (as the Sixth Circuit held) judicial
invalidation of the relevant determinations provided a
sufficient basis for finding the final action itself to be
“arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law,” 42 U.S.C. 7607(d)(9)(A);
5 U.S.C. 706(2)(A), then the determinations are properly
viewed as a “necessary logical condition” of the action,
Safeco, 551 U.S. at 63, and the requisite causal relation-
ship exists.”

c. The statutory history confirms that Congress in-
tended for final actions like the one at issue here to be
reviewable in the D.C. Circuit.

Before Congress amended the venue provision to au-
thorize D.C. Circuit review of locally or regionally ap-
plicable actions with nationwide scope or effect, the
1970 statute made the approval or promulgation of state
or federal plans reviewable in “the appropriate circuit.”
42 U.S.C. 185Th-5(b)(1) (1970). Disputes concerning
that language spawned protracted litigation. See David
P. Currie, Judicial Review Under Federal Pollution
Laws, 62 Iowa L. Rev. 1221, 1262-1269 (1977). Parties
faced a lack of clarity as to which circuit was “the ap-
propriate circuit” when a petitioner challenged a final
action pertaining to state implementation plans submit-

" EPA argued in Kentucky that the possible invalidity of particu-
lar agency determinations would be “harmless” because the agency
would have disapproved Kentucky’s plan even without those deter-
minations. See Kentucky, 123 F.4th at 471. The Sixth Circuit re-
jected that argument. See id. at 471-472. In any event, other na-
tionwide EPA determinations described above (see pp. 34-36, su-
pra), and the four specified nationwide determinations taken to-
gether, indisputably were a but-for cause of EPA’s decision to dis-
approve the 21 state plans.
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ted by multiple States spanning multiple judicial cir-
cuits. Id. at 1264.

In light of that uncertainty, one petitioner filed iden-
tical petitions in ten regional circuits, with an eleventh
in the D.C. Circuit, and then asked each of the regional
circuits to transfer the case to the D.C. Circuit for res-
olution. Currie 1263. Five courts of appeals agreed to
do so, while the other five stayed proceedings pending
the disposition of the D.C. Circuit case. Ibid. Each of
the petitions challenged an EPA action that had ap-
proved or disapproved (in whole or in part) numerous
state implementation plans, based on the agency’s de-
terminations that the plan submission and attainment
deadlines for certain pollutants should be extended, giv-
ing States more time to adopt the necessary control
measures. See Natural Resources Defense Council v.
EPA, 475 F.2d 968, 969-970 (D.C. Cir. 1973) (per cu-
riam); 37 Fed. Reg. 10,842 (May 31, 1972).

In an opinion approving a transfer and finding the
D.C. Circuit to be “the appropriate circuit,” the First
Circuit explained that “[t]he legal issues raised by peti-
tioners in the” various pending cases “seem[ed] to be
identical,” and that “litigation in several circuits, with
possible inconsistent and delayed results on the merits,
can only serve to frustrate the strong Congressional in-
terest in improving the environment.” Natural Re-
sources Defense Council v. EPA, 465 F.2d 492, 495
(1972) (per curiam). The D.C. Circuit agreed, explain-
ing that “[n]Jone of the[] issues” raised by the petitions
“involve facts or laws peculiar to any one jurisdiction;
rather, all concern uniform determinations of nation-
wide effect made by the Administrator.” Natural Re-
sources Defense Council, 475 F.2d at 970.
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In 1976, the Administrative Conference of the United
States (ACUS) drafted recommendations for amending
and clarifying the CAA venue provision. 41 Fed. Reg.
at 56,767. ACUS urged Congress to “clarify[] that the
appropriate circuit is the one containing the state whose
planis challenged.” Ibid. EPA General Counsel G. Wil-
liam Frick provided additional views, however, and
counseled that “where ‘national issues’ are involved
they should be reviewed in the D.C. Circuit.” Id. at
56,768. Frick noted that, although EPA actions involv-
ing state implementation plans “usually involve issues
peculiar to the affected States, such actions sometimes
involve generic determinations of nationwide scope or
effect.” Id. at 56,768-56,769. In Frick’s view, “Congress
intended review in the D.C. Circuit of ‘matters on which
national uniformity is desirable’” because of “the D.C.
Circuit’s obvious expertise in administrative law mat-
ters” and its familiarity with the CAA’s “complex” text
and history. Id. at 56,769. Citing the Natural Re-
sources Defense Council cases as illustrative, Frick ex-
plained that it “makes sense to centralize review of ‘na-
tional’ [state implementation plan] issues in the D.C.
Circuit, taking advantage of its administrative law ex-
pertise and facilitating an orderly development of the
basic law under the Act, rather than to have such issues
decided separately by a number of courts.” Ibid.

By authorizing D.C. Circuit review of final EPA ac-
tions that are based on “determination[s] of nationwide
scope or effect,” the 1977 amendments incorporated
Frick’s own language. 42 U.S.C. 7607(b)(1); see 41 Fed.
Reg. at 56,768-56,769. The House Report that accompa-
nied the 1977 amendments “concur[red]” with Frick’s
“comments, concerns, and recommendation.” 1977 House
Report 324. That history reflects Congress’s awareness
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that, even when a particular EPA action specifically ad-
dresses an individual State—inecluding by assessing its
implementation plan—judicial review of the action may
implicate national concerns. After considering the com-
peting viewpoints expressed by ACUS and Frick as to
the proper means of resolving those national issues,
Congress opted to authorize uniform resolution by
providing a mechanism for exclusive D.C. Circuit re-
view.

2. Petitioners’ contrary reasoning would render the “na-
tionwide scope or effect” prong of Section 7607(b)(1)
practically insignificant

In arguing that EPA did not make any determina-
tions of nationwide scope or effect, petitioners attempt
to limit the relevant “determination” to the agency’s ul-
timate decision. Petitioners further focus on the State-
specific circumstances that EPA also considered in the
course of assessing the various implementation plans.
Petitioners’ approach is inconsistent with the statutory
text and would severely undercut the intended reach of
Section 7607(b)(1)’s third prong. Under the correct in-
terpretation of the statute, that prong has both mean-
ingful reach and meaningful limits, each designed to
further Congress’s purpose of channeling to the D.C.
Circuit those challenges that are likely to raise issues of
national importance.

a. Petitioners contend that, for an EPA action to
qualify for D.C. Circuit review under Section 7607(b)(1)’s
third prong, the relevant nationwide “determination”
must be the “‘ultimate decision’” of the final action, such
that the court should ask whether the “‘final action’ has
a ‘nationwide scope or effect.’” State Br. 41 (citations
omitted); see Industry Br. 47-49. That argument would
eliminate the statute’s distinction between the final “ac-
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tion” and the relevant “determination,” and it would ul-
timately render Section 7607(b)(1)’s third prong mean-
ingless.

In applying the first two prongs of Section 7607(b)(1),
the Court must consider whether EPA’s disapproval ac-
tion itself is nationally applicable or instead is locally or
regionally applicable. Application of the third prong, by
contrast, does not turn on the nature of EPA’s ultimate
action disapproving the various state plans. Rather, the
third prong potentially applies only if the Court finds
the disapproval action itself to be “locally or regionally
applicable,” and that prong’s applicability depends on
EPA’s stated reasons for disapproving the state plans.
The methodological determinations identified above
governed EPA’s analysis of state implementation plans
across the country and ultimately affected the legal ob-
ligations of upwind and downwind States nationally.
See pp. 34-37, supra. And because EPA applied those
determinations to each of the 21 state plan submissions,
EPA'’s finding that the disapproval was based on deter-
minations of nationwide scope or effect remains valid,
whether the relevant agency action is viewed as the sin-
gle combined disapproval action or instead as 21 State-
specific disapprovals. Contra Industry Br. 49-51.

The history of Section 7607(b)(1)’s third prong fur-
ther supports an interpretation that distinguishes be-
tween EPA’s final “action” and the agency’s underlying
“determination[s].” 42 U.S.C. 7607(b)(1). In amending
the venue provision to incorporate that prong, Congress
adopted the recommendation of EPA’s then-General
Counsel Frick. Frick cited the Natural Resources De-
fense Council litigation, in which EPA had acted on var-
ious state plans while granting “two-year extensions of
the date for attainment of national ambient air quality
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standards in a number of metropolitan areas.” 41 Fed.
Reg. at 56,769. There, the relevant determinations of
nationwide scope or effect were EPA’s decisions to ex-
tend compliance deadlines, not the agency’s ultimate
approval or disapproval of the various state plans. See
pp. 38-40, supra.

Petitioners’ conflation of the relevant “determina-
tion” and the final action would also drain Section
7607(b)(1)’s third prong of any practical significance.
As explained, that prong potentially applies only to
EPA actions that are locally or regionally applicable, ra-
ther than nationally applicable. But if the relevant de-
termination were essentially equivalent to the final ac-
tion, it is difficult to imagine an action that would not be
nationally applicable under Section 7607(b)(1)’s first
prong, but that would qualify as nationwide in scope or
effect. Petitioners argue (State Br. 39, 41; Industry Br.
46-47) that Section 7607(b)(1)’s third prong should be
read narrowly because it establishes an exception to a
general rule of regional-circuit review of locally or re-
gionally applicable actions. But “this Court has made
clear that statutory exceptions are to be read fairly, not
narrowly, for they ‘are no less part of Congress’s work
than its rules and standards—and all are worthy of a
court’s respect.”” HollyFrontier Cheyenne Ref., LLCv.
Renewable Fuels Ass’n, 594 U.S. 382, 395-396 (2021) (ci-
tation omitted).

Fairly read, the plain text of the third prong does not
limit the relevant determination to the “ultimate dispo-
sition” or otherwise equate it to the final action under
review. Rather, the statute distinguishes between the
challenged EPA action itself and the agency’s stated
reasons for taking that action. The third prong reflects
Congress’s recognition that centralized review of EPA’s
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nationwide legal or policy judgments may be appropri-
ate even when such judgments are challenged in a peti-
tion for review of a local agency action. To the extent
the Court views the disapproval action as locally or re-
gionally applicable, that principle is directly implicated
here.

b. Petitioners assert (State Br. 47-51; Industry Br.
51-54) that the disapproval action falls outside Section
7607(b)(1)’s third prong because the States’ plan sub-
missions and EPA’s analysis had State-specific aspects.
But the State-specific analyses petitioners highlight
largely reflect the application of the nationwide deter-
minations to each State’s circumstances. For example,
petitioners note (State Br. 48; Industry Br. 51) Utah’s
argument during the administrative proceedings that it
need not reduce its contributions to Colorado-based re-
ceptors because its contribution was minimal in compar-
ison to those of other emissions sources. But EPA re-
jected that argument—made by numerous other States
—based on EPA’s nationwide determination that the
relative magnitude of contributions from other sources
does not relieve States of their Good Neighbor obliga-
tions. 88 Fed. Reg. at 9378-9379. Similarly, petitioners
emphasize (State Br. 47; Industry Br. 52) Oklahoma’s
argument that existing emission-reduction measures
were sufficient to meet its Good Neighbor obligations.
But again, many other States made the same argument,
and EPA concluded that no linked State could meet its
Good Neighbor obligations simply by relying on exist-
ing control measures or anticipated reductions that are
not incorporated into enforceable state plans. See 88
Fed. Reg. at 9343, 9377.

In treating EPA’s need to consider State-specific cir-
cumstances as controlling the venue inquiry, petitioners
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would effectively limit D.C. Circuit venue under Section
7607(b)(1)’s third prong to review of EPA actions that
are based solely on determinations of nationwide scope
or effect. Nothing in the statutory text supports that
approach. Where Congress intended to require such a
limitation, it said so explicitly. See, e.g., 42 U.S.C.
7607(b)(1) (providing an exception to the statute’s 60-
day filing window where the “petition is based solely on
grounds arising after” that time period expires) (em-
phasis added); cf. Bostock, 590 U.S. at 656 (“As it has in
other statutes, [Congress] could have added ‘solely’ to
indicate that actions taken ‘because of’ the confluence
of multiple factors do not violate the law.”) (citation
omitted).

Once again, petitioners’ approach would render the
“nationwide scope or effect” prong practically insignifi-
cant and is inconsistent with the statutory history. 42
U.S.C. 7607(b)(1). By its terms, Section 7607(b)(1)’s
third prong applies only to actions that are “locally or
regionally applicable.” Ibid. Nearly all such actions can
be expected to rest at least in part on consideration of
local or regional circumstances. Yet on petitioners’
view, EPA’s consideration of such circumstances is suf-
ficient to preclude D.C. Circuit review. And as ex-
plained above (see pp. 38-41, supra), Congress enacted
Section 7607(b)(1) in its current form after then-
General Counsel Frick specifically highlighted the fact
that EPA’s approval of plans for individual States—
which necessarily rest at least in part on State-specific
circumstances—can also raise issues of national signifi-
cance for which D.C. Circuit review is appropriate. See
41 Fed. Reg. at 56,769. Petitioners’ interpretation thus
contravenes Congress’s purpose of centralizing review
of national issues in the D.C. Circuit and prioritizing ef-
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ficient resolution of those issues, even when the actions
also address local or regional concerns.

c. Petitioners contend (State Br. 54; Industry Br.
55) that adopting EPA’s interpretation would allow
D.C. Circuit venue for challenges to every locally or re-
gionally applicable EPA action. That is incorrect. The
statutory text includes significant limitations that pre-
vent that result.

i. As an initial matter, the relevant language in Sec-
tion 7607(b)(1) imposes a causation requirement, au-
thorizing D.C. Circuit venue only when the challenged
agency action is “based on a determination of nation-
wide scope or effect.” 42 U.S.C. 7607(b)(1) (emphasis
added). See pp. 31-32, supra. EPA’s finding that such
a standard is satisfied is subject to arbitrary-and-
capricious review. See p. 33, supra. That causation re-
quirement ensures that D.C. Circuit review will be
available only if the relevant determinations are at the
core of EPA’s action. For the reasons already explained,
1bid., that causation requirement is satisfied here—but
it will not be satisfied for every EPA action.

ii. The word “determination” suggests a resolution
of an unsettled issue. See Webster’s 616 (“the settling
and ending of a controversy esp. by judicial decision”).
On that understanding, EPA does not make a “determi-
nation of nationwide scope” when it merely applies a
previously established agency rule, policy, or interpre-
tation to new “locally or regionally applicable” circum-
stances. In deciding whether an EPA rule or policy con-
stitutes a “determination” when the agency applies it in
taking a new action, the court may consider whether
EPA announced the rule or policy at roughly the same
time as the challenged agency action itself. The court
may also consider whether the participants in any
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notice-and-comment period or comparable agency pro-
ceeding leading up to the challenged action contested
the validity of the rule or policy.

That approach reflects a textually reasonable under-
standing of the statutory term “determination,” and it
would further the congressional policy judgments
reflected in the second and third prongs of Section
7607(b)(1). The vast majority of “locally or regionally
applicable” EPA actions reflect the application of some
nationwide agency rule, policy, or interpretation to a
factual setting that is confined to a single judicial cir-
cuit. When the circumstances suggest that the nation-
wide rule, policy, or interpretation itself is likely to be
called into question in any judicial challenge to the EPA
action, routing such challenges to the D.C. Circuit
serves important interests in judicial efficiency and na-
tionwide uniformity. That is particularly so if the rele-
vant EPA determination is intended to govern future
agency actions across the country. But where the valid-
ity of the general rule or policy appears to be settled,
such that any judicial challenges to the action are likely
to focus on the application of the general pronounce-
ment to discrete local facts, those interests are inappo-
site.

Here, EPA made each of the relevant determinations
in the disapproval action itself, after considering com-
ments disputing their validity. See 88 Fed. Reg. at
9365-9367, 9370-9375, 9376-9378. While the determina-
tions may be consistent with EPA’s prior implementa-
tion of other NAAQS, EPA did not simply apply exist-
ing rules or standards; rather, its determinations re-
solved controversies over specific methodological issues
that were vigorously contested. EPA’s conclusions sup-
porting the disapproval action therefore are properly
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viewed as “determination[s]” within the meaning of Sec-
tion 7607(b)(1).

iii. As explained above, a locally or regionally appli-
cable EPA action is reviewable in the D.C. Circuit only
if (a) the action “is based on a determination of nation-
wide scope or effect” and (b) EPA “finds and publishes
that such action is based on such a determination.” 42
U.S.C. 7607(b)(1). Even when the facts and law would
support the specified finding, EPA has plenary discre-
tion to decide whether to publish that finding, and the
agency “may weigh any number of considerations” in
making that decision. Sierra Club, 47 F.4th at 746; see
pp. 33-34, supra. For example, EPA may consider
whether any petitions for review of a particular action
would likely contest EPA determinations of national
concern, or instead would likely dispute EPA’s under-
standing of local or regional circumstances. For EPA
actions in the latter category, the agency may decline to
publish the relevant finding, thereby ensuring that the
regional circuit will have venue over any challenge to
the action.

d. The limitations described above meaningfully
constrain the number of locally or regionally applicable
actions that are subject to D.C. Circuit review, while al-
lowing efficient and uniform resolution of disputed is-
sues of national significance. By contrast, petitioners’
interpretation would limit D.C. Circuit review of locally
or regionally applicable EPA actions to a vanishingly
small category. Embracing petitioners’ interpretation
would lead to the very problems Congress sought to
avoid in amending the CAA’s venue provision to include
the nationwide-scope-or-effect language.

This case is illustrative. Because multiple circuits
have declined to transfer challenges to the D.C. Circuit,
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EPA has been litigating substantially similar challenges
to the disapproval action in eight courts of appeals. Ra-
ther than focusing their challenges on State-specific
findings that contributed to EPA’s disapproval of par-
ticular state plans, the petitioners in all of those cases
have primarily contested the legality of the same core
determinations that EPA adopted and applied nation-
wide.

Consideration of the same basic legal challenges by
multiple circuits wastes judicial resources and creates a
substantial risk of inconsistent merits rulings. Such
rulings would produce a fragmented Good Neighbor
program for ozone, subjecting similarly situated States
to different regulatory burdens based on the circuits in
which those States are located, and complicating EPA’s
consideration of the “overlapping and interwoven link-
ages between upwind and downwind States” that char-
acterize the ozone problem. EPA v. EME Homer City
Generation, L. P., 572 U.S. 489, 496-497 (2014). Such a
result is contrary to the principles animating the Good
Neighbor Provision, and to Section 7607(b)(1)’s purpose
of ensuring efficient, uniform resolution of issues with
national significance. If this Court endorses petition-
ers’ venue analysis, future EPA actions similar to the
disapproval action here can be expected to spawn litiga-
tion in numerous courts of appeals, with a consequent
waste of judicial resources and a heightened risk of in-
consistent outcomes. Nothing in the statutory text re-
quires that result, and the Court should reject it.



CONCLUSION
The order of the court of appeals should be affirmed.
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APPENDIX

1. 42 U.S.C. 7408 provides:
Air quality criteria and control techniques

(a) Air pollutant list; publication and revision by Ad-
ministrator; issuance of air quality criteria for air
pollutants

(1) For the purpose of establishing national primary
and secondary ambient air quality standards, the Ad-
ministrator shall within 30 days after December 31,
1970, publish, and shall from time to time thereafter re-
vise, a list which includes each air pollutant—

(A) emissions of which, in his judgment, cause
or contribute to air pollution which may reasonably
be anticipated to endanger public health or welfare;

(B) the presence of which in the ambient air re-
sults from numerous or diverse mobile or stationary
sources; and

(C) for which air quality criteria had not been
issued before December 31, 1970 but for which he
plans to issue air quality criteria under this section.

(2) The Administrator shall issue air quality criteria
for an air pollutant within 12 months after he has in-
cluded such pollutant in a list under paragraph (1). Air
quality criteria for an air pollutant shall accurately re-
flect the latest scientific knowledge useful in indicating
the kind and extent of all identifiable effects on public
health or welfare which may be expected from the pres-
ence of such pollutant in the ambient air, in varying
quantities. The criteria for an air pollutant, to the ex-
tent practicable, shall include information on—

(1a)
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(A) those variable factors (including atmos-
pheric conditions) which of themselves or in combina-
tion with other factors may alter the effects on public
health or welfare of such air pollutant;

(B) the types of air pollutants which, when pre-
sent in the atmosphere, may interact with such pollu-
tant to produce an adverse effect on public health or
welfare; and

(C) any known or anticipated adverse effects on
welfare.

(b) Issuanceby Administrator of information on air pol-
lution control techniques; standing consulting com-
mittees for air pollutants; establishment; member-
ship

(1) Simultaneously with the issuance of criteria un-
der subsection (a), the Administrator shall, after consul-
tation with appropriate advisory committees and Fed-
eral departments and agencies, issue to the States and
appropriate air pollution control agencies information
on air pollution control techniques, which information
shall include data relating to the cost of installation and
operation, energy requirements, emission reduction
benefits, and environmental impact of the emission con-
trol technology. Such information shall include such
data as are available on available technology and alter-
native methods of prevention and control of air pollu-
tion. Such information shall also include data on alter-
native fuels, processes, and operating methods which
will result in elimination or significant reduction of emis-
sions.

(2) In order to assist in the development of infor-
mation on pollution control techniques, the Administra-
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tor may establish a standing consulting committee for
each air pollutant included in a list published pursuant
to subsection (a)(1), which shall be comprised of techni-
cally qualified individuals representative of State and lo-
cal governments, industry, and the academic commu-
nity. Each such committee shall submit, as appropri-
ate, to the Administrator information related to that re-
quired by paragraph (1).

(¢) Review, modification, and reissuance of criteria or
information

The Administrator shall from time to time review,
and, as appropriate, modify, and reissue any criteria or
information on control techniques issued pursuant to
this section. Not later than six months after August 7,
1977, the Administrator shall revise and reissue criteria
relating to concentrations of NO2 over such period (not
more than three hours) as he deems appropriate. Such
criteria shall include a discussion of nitric and nitrous
acids, nitrites, nitrates, nitrosamines, and other carcino-
genic and potentially carcinogenic derivatives of oxides
of nitrogen.

(d) Publication in Federal Register; availability of cop-
ies for general public

The issuance of air quality criteria and information
on air pollution control techniques shall be announced in
the Federal Register and copies shall be made available
to the general public.

(e) Transportation planning and guidelines

The Administrator shall, after consultation with the
Secretary of Transportation, and after providing public
notice and opportunity for comment, and with State and
local officials, within nine months after November 15,
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1990," and periodically thereafter as necessary to main-
tain a continuous transportation-air quality planning
process, update the June 1978 Transportation-Air Qual-
ity Planning Guidelines and publish guidance on the de-
velopment and implementation of transportation and
other measures necessary to demonstrate and maintain
attainment of national ambient air quality standards.
Such guidelines shall include information on—

()

(1) methods to identify and evaluate alternative
planning and control activities;

(2) methods of reviewing plans on a regular ba-
sis as conditions change or new information is pre-
sented;

(3) identification of funds and other resources
necessary to implement the plan, including inter-
agency agreements on providing such funds and re-
sources;

(4) methods to assure participation by the pub-
lic in all phases of the planning process; and

(5) such other methods as the Administrator
determines necessary to carry out a continuous plan-
ning process.

Information regarding processes, procedures, and
methods to reduce or control pollutants in transpor-
tation; reduction of mobile source related pollu-
tants; reduction of impact on public health

(1) The Administrator shall publish and make avail-

able to appropriate Federal, State, and local environ-
mental and transportation agencies not later than one

1

See Codification note below.
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year after November 15, 1990, and from time to time
thereafter—

(A) information prepared, as appropriate, in
consultation with the Secretary of Transportation,
and after providing public notice and opportunity for
comment, regarding the formulation and emission re-
duction potential of transportation control measures
related to criteria pollutants and their precursors, in-
cluding, but not limited to—

(i) programs for improved public transit;

(i) restriction of certain roads or lanes to, or
construction of such roads or lanes for use by, pas-
senger buses or high occupancy vehicles;

(iii) employer-based transportation manage-
ment plans, including incentives;

(iv) trip-reduction ordinances;

(v) traffic flow improvement programs that
achieve emission reductions;

(vi) fringe and transportation corridor park-
ing facilities serving multiple occupancy vehicle
programs or transit service;

(vil)) programs to limit or restrict vehicle use
in downtown areas or other areas of emission con-
centration particularly during periods of peak use;

(viii) programs for the provision of all forms of
high-occupancy, shared-ride services;

(ix) programs to limit portions of road sur-
faces or certain sections of the metropolitan area
to the use of non-motorized vehicles or pedestrian
use, both as to time and place;
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(x) programs for secure bicycle storage facil-
ities and other facilities, including bicycle lanes,
for the convenience and protection of bicyclists, in
both public and private areas;

(xi) programs to control extended idling of ve-
hicles;

(xii) programs to reduce motor vehicle emis-
sions, consistent with subchapter II, which are
caused by extreme cold start conditions;

(xiii) employer-sponsored programs to permit
flexible work schedules;

(xiv) programs and ordinances to facilitate
non-automobile travel, provision and utilization of
mass transit, and to generally reduce the need for
single-occupant vehicle travel, as part of transpor-
tation planning and development efforts of a local-
ity, including programs and ordinances applicable
to new shopping centers, special events, and other
centers of vehicle activity;

(xv) programs for new construction and major
reconstructions of paths, tracks or areas solely for
the use by pedestrian or other non-motorized
means of transportation when economically feasi-
ble and in the public interest. For purposes of
this clause, the Administrator shall also consult
with the Secretary of the Interior; and

(xvi) program to encourage the voluntary re-
moval from use and the marketplace of pre-1980
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model year light duty vehicles and pre-1980 model
light duty trucks.?

(B) information on additional methods or strat-
egies that will contribute to the reduction of mobile
source related pollutants during periods in which any
primary ambient air quality standard will be ex-
ceeded and during episodes for which an air pollution
alert, warning, or emergency has been declared;

(C) information on other measures which may
be employed to reduce the impact on public health or
protect the health of sensitive or susceptible individ-
uals or groups; and

(D) information on the extent to which any pro-
cess, procedure, or method to reduce or control such
air pollutant may cause an increase in the emissions
or formation of any other pollutant.

(2) In publishing such information the Administra-
tor shall also include an assessment of—

(A) the relative effectiveness of such processes,
procedures, and methods;

(B) the potential effect of such processes, proce-
dures, and methods on transportation systems and
the provision of transportation services; and

(C) the environmental, energy, and economic
impact of such processes, procedures, and methods.

(g) Assessment of risks to ecosystems

The Administrator may assess the risks to ecosys-
tems from exposure to criteria air pollutants (as identi-

2 Soin original. The period probably should be a semicolon.
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fied by the Administrator in the Administrator’s sole
discretion).

(h) RACT/BACT/LAER clearinghouse

The Administrator shall make information regarding
emission control technology available to the States and
to the general public through a central database. Such
information shall include all control technology infor-
mation received pursuant to State plan provisions re-
quiring permits for sources, including operating permits
for existing sources.

2. 42 U.S.C. 7409 provides:

National primary and secondary ambient air quality
standards

(a) Promulgation
(1) The Administrator—

(A) within 30 days after December 31, 1970,
shall publish proposed regulations prescribing a na-
tional primary ambient air quality standard and a na-
tional secondary ambient air quality standard for
each air pollutant for which air quality criteria have
been issued prior to such date; and

(B) after a reasonable time for interested per-
sons to submit written comments thereon (but no
later than 90 days after the initial publication of such
proposed standards) shall by regulation promulgate
such proposed national primary and secondary ambi-
ent air quality standards with such modifications as
he deems appropriate.
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(2) With respect to any air pollutant for which air
quality criteria are issued after December 31, 1970, the
Administrator shall publish, simultaneously with the is-
suance of such criteria and information, proposed na-
tional primary and secondary ambient air quality stand-
ards for any such pollutant. The procedure provided
for in paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.

(b) Protection of public health and welfare

(1) National primary ambient air quality standards,
prescribed under subsection (a) shall be ambient air
quality standards the attainment and maintenance of
which in the judgment of the Administrator, based on
such criteria and allowing an adequate margin of safety,
are requisite to protect the public health. Such pri-
mary standards may be revised in the same manner as
promulgated.

(2) Any national secondary ambient air quality
standard prescribed under subsection (a) shall specify a
level of air quality the attainment and maintenance of
which in the judgment of the Administrator, based on
such criteria, is requisite to protect the public welfare
from any known or anticipated adverse effects associ-
ated with the presence of such air pollutant in the ambi-
ent air. Such secondary standards may be revised in
the same manner as promulgated.

(¢) National primary ambient air quality standard for
nitrogen dioxide

The Administrator shall, not later than one year after
August 7, 1977, promulgate a national primary ambient
air quality standard for NO2 concentrations over a pe-
riod of not more than 3 hours unless, based on the crite-
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ria issued under section 7408(c) of this title, he finds
that there is no significant evidence that such a standard
for such a period is requisite to protect public health.

(d) Review and revision of criteria and standards; inde-
pendent scientific review committee; appointment;
advisory functions

(1) Not later than December 31, 1980, and at five-
year intervals thereafter, the Administrator shall com-
plete a thorough review of the criteria published un-
der section 7408 of this title and the national ambient
air quality standards promulgated under this section
and shall make such revisions in such criteria and stand-
ards and promulgate such new standards as may be ap-
propriate in accordance with section 7408 of this ti-
tle and subsection (b) of this section. The Administra-
tor may review and revise criteria or promulgate new
standards earlier or more frequently than required un-
der this paragraph.

(2)(A) The Administrator shall appoint an inde-
pendent scientific review committee composed of seven
members including at least one member of the National
Academy of Sciences, one physician, and one person rep-
resenting State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-year
intervals thereafter, the committee referred to in sub-
paragraph (A) shall complete a review of the criteria
published under section 7408 of this title and the na-
tional primary and secondary ambient air quality stand-
ards promulgated under this section and shall recom-
mend to the Administrator any new national ambient air
quality standards and revisions of existing criteria and
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standards as may be appropriate under section 7408 of
this title and subsection (b) of this section.

(C) Such committee shall also (i) advise the Admin-
istrator of areas in which additional knowledge is re-
quired to appraise the adequacy and basis of existing,
new, or revised national ambient air quality standards,
(ii) describe the research efforts necessary to provide
the required information, (iii) advise the Administrator
on the relative contribution to air pollution concentra-
tions of natural as well as anthropogenic activity, and
(iv) advise the Administrator of any adverse public health,
welfare, social, economic, or energy effects which may re-
sult from various strategies for attainment and mainte-
nance of such national ambient air quality standards.

3. 42 U.S.C. 7410 provides:

State implementation plans for national primary and sec-
ondary ambient air quality standards

(a) Adoption of plan by State; submission to Adminis-
trator; content of plan; revision; new sources; indi-
rect source review program; supplemental or inter-
mittent control systems

(1) Each State shall, after reasonable notice and
public hearings, adopt and submit to the Administrator,
within 3 years (or such shorter period as the Adminis-
trator may prescribe) after the promulgation of a na-
tional primary ambient air quality standard (or any re-
vision thereof) under section 7409 of this title for any
air pollutant, a plan which provides for implementation,
maintenance, and enforcement of such primary stand-
ard in each air quality control region (or portion thereof)
within such State. In addition, such State shall adopt
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and submit to the Administrator (either as a part of a
plan submitted under the preceding sentence or sepa-
rately) within 3 years (or such shorter period as the Ad-
ministrator may prescribe) after the promulgation of a
national ambient air quality secondary standard (or re-
vision thereof), a plan which provides for implementa-
tion, maintenance, and enforcement of such secondary
standard in each air quality control region (or portion
thereof) within such State. Unless a separate public
hearing is provided, each State shall consider its plan
implementing such secondary standard at the hearing
required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State
under this chapter shall be adopted by the State after
reasonable notice and public hearing. Each such plan
shall—

(A) include enforceable emission limitations and
other control measures, means, or techniques (in-
cluding economiec incentives such as fees, marketable
permits, and auctions of emissions rights), as well as
schedules and timetables for compliance, as may be
necessary or appropriate to meet the applicable re-
quirements of this chapter;

(B) provide for establishment and operation of
appropriate devices, methods, systems, and proce-
dures necessary to—

(i)  monitor, compile, and analyze data on am-
bient air quality, and

(ii) upon request, make such data available to
the Administrator;

(C) include a program to provide for the en-
forcement of the measures described in subpara-
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graph (A), and regulation of the modification and con-
struction of any stationary source within the areas
covered by the plan as necessary to assure that na-
tional ambient air quality standards are achieved, in-
cluding a permit program as required in parts C and
D;

(D) contain adequate provisions—

(i)  prohibiting, consistent with the provi-
sions of this subchapter, any source or other type
of emissions activity within the State from emit-
ting any air pollutant in amounts which will—

(I) contribute significantly to nonattain-
ment in, or interfere with maintenance by, any
other State with respect to any such national
primary or secondary ambient air quality
standard, or

(IT) interfere with measures required to be
included in the applicable implementation plan
for any other State under part C to prevent sig-
nificant deterioration of air quality or to pro-
tect visibility,

(i) insuring compliance with the applicable
requirements of sections 7426 and 7415 of this ti-
tle (relating to interstate and international pollu-
tion abatement);

(E) provide (i) necessary assurances that the
State (or, except where the Administrator deems in-
appropriate, the general purpose local government
or governments, or a regional agency designated by
the State or general purpose local governments for
such purpose) will have adequate personnel, funding,
and authority under State (and, as appropriate, local)
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law to carry out such implementation plan (and is not
prohibited by any provision of Federal or State law
from carrying out such implementation plan or por-
tion thereof), (ii) requirements that the State comply
with the requirements respecting State boards un-
der section 7428 of this title, and (iii) necessary as-
surances that, where the State has relied on a local or
regional government, agency, or instrumentality for
the implementation of any plan provision, the State
has responsibility for ensuring adequate implemen-
tation of such plan provision;

(F) require, as may be prescribed by the
Administrator—

(i) the installation, maintenance, and re-
placement of equipment, and the implementation
of other necessary steps, by owners or operators
of stationary sources to monitor emissions from
such sources,

(ii) periodic reports on the nature and
amounts of emissions and emissions-related data
from such sources, and

(iii) correlation of such reports by the State
agency with any emission limitations or standards
established pursuant to this chapter, which re-
ports shall be available at reasonable times for
public inspection;

(G) provide for authority comparable to that
in section 7603 of this title and adequate contin-
gency plans to implement such authority;

(H) provide for revision of such plan—
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(i) from time to time as may be necessary to
take account of revisions of such national primary
or secondary ambient air quality standard or the
availability of improved or more expeditious meth-
ods of attaining such standard, and

(i) except as provided in paragraph (3)(C),
whenever the Administrator finds on the basis of
information available to the Administrator that
the plan is substantially inadequate to attain the
national ambient air quality standard which it im-
plements or to otherwise comply with any addi-
tional requirements established under this chap-
ter;

(I)  in the case of a plan or plan revision for an
area designated as a nonattainment area, meet the
applicable requirements of part D (relating to nonat-
tainment areas);

(J) meet the applicable requirements of section
7421 of this title (relating to consultation), section
7427 of this title (relating to public notification), and
part C (relating to prevention of significant deterio-
ration of air quality and visibility protection);

(K) provide for—

(i)  the performance of such air quality mod-
eling as the Administrator may prescribe for the
purpose of predicting the effect on ambient air
quality of any emissions of any air pollutant for
which the Administrator has established a na-
tional ambient air quality standard, and

(i) the submission, upon request, of data re-
lated to such air quality modeling to the Adminis-
trator;
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(L) require the owner or operator of each major
stationary source to pay to the permitting authority,
as a condition of any permit required under this chap-
ter, a fee sufficient to cover—

(i)  the reasonable costs of reviewing and act-
ing upon any application for such a permit, and

(i) if the owner or operator receives a permit
for such source, the reasonable costs of imple-
menting and enforcing the terms and conditions of
any such permit (not including any court costs or
other costs associated with any enforcement ac-
tion),

until such fee requirement is superseded with respect
to such sources by the Administrator’s approval of a
fee program under subchapter V; and

(M) provide for consultation and participation
by local political subdivisions affected by the plan.

(3)(A) Repealed. Pub. L. 101-549, title I, § 101(d)(1),
Nov. 15,1990, 104 Stat. 2409.

(B) Assoon as practicable, the Administrator shall,
consistent with the purposes of this chapter and the En-
ergy Supply and Environmental Coordination Act of
1974 [15 U.S.C. 791 et seq.], review each State’s applica-
ble implementation plans and report to the State on
whether such plans can be revised in relation to fuel
burning stationary sources (or persons supplying fuel to
such sources) without interfering with the attainment
and maintenance of any national ambient air quality
standard within the period permitted in this section. If
the Administrator determines that any such plan can be
revised, he shall notify the State that a plan revision may
be submitted by the State. Any plan revision which is
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submitted by the State shall, after public notice and op-
portunity for public hearing, be approved by the Admin-
istrator if the revision relates only to fuel burning sta-
tionary sources (or persons supplying fuel to such
sources), and the plan as revised complies with para-
graph (2) of this subsection. The Administrator shall
approve or disapprove any revision no later than three
months after its submission.

(C) Neither the State, in the case of a plan (or por-
tion thereof) approved under this subsection, nor the
Administrator, in the case of a plan (or portion thereof)
promulgated under subsection (c¢), shall be required to
revise an applicable implementation plan because one or
more exemptions under section 7418 of this title (relat-
ing to Federal facilities), enforcement orders under sec-
tion 7413(d)" of this title, suspensions under subsection
(f) or (g) (relating to temporary energy or economic au-
thority), orders under section 7419 of this title (relat-
ing to primary nonferrous smelters), or extensions of
compliance in decrees entered under section 7413(e)" of
this title (relating to iron- and steel-producing opera-
tions) have been granted, if such plan would have met
the requirements of this section if no such exemptions,
orders, or extensions had been granted.

(4) Repealed. Pub. L. 101-549, title I, § 101(d)(2),
Nov. 15,1990, 104 Stat. 2409.

(5)(A)(i) Any State may include in a State implemen-
tation plan, but the Administrator may not require as a
condition of approval of such plan under this section, any
indirect source review program. The Administrator
may approve and enforce, as part of an applicable imple-

1 See References in Text note below.
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mentation plan, an indirect source review program
which the State chooses to adopt and submit as part of
its plan.

(ii) Except as provided in subparagraph (B), no
plan promulgated by the Administrator shall include
any indirect source review program for any air quality
control region, or portion thereof.

(iii) Any State may revise an applicable implemen-
tation plan approved under this subsection to suspend
or revoke any such program included in such plan, pro-
vided that such plan meets the requirements of this sec-
tion.

(B) The Administrator shall have the authority to
promulgate, implement and enforce regulations under
subsection (c¢) respecting indirect source review pro-
grams which apply only to federally assisted highways,
airports, and other major federally assisted indirect
sources and federally owned or operated indirect
sources.

(C) For purposes of this paragraph, the term “indi-
rect source” means a facility, building, structure, instal-
lation, real property, road, or highway which attracts, or
may attract, mobile sources of pollution. Such term in-
cludes parking lots, parking garages, and other facilities
subject to any measure for management of parking sup-
ply (within the meaning of subsection (¢)(2)(D)(ii)), in-
cluding regulation of existing off-street parking but
such term does not include new or existing on-street
parking. Direct emissions sources or facilities at, with-
in, or associated with, any indirect source shall not be
deemed indirect sources for the purpose of this para-
graph.
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(D) For purposes of this paragraph the term “indi-
rect source review program” means the facility-by-facility
review of indirect sources of air pollution, including such
measures as are necessary to assure, or assist in assur-
ing, that a new or modified indirect source will not at-
tract mobile sources of air pollution, the emissions from
which would cause or contribute to air pollution concen-
trations—

(i)  exceeding any national primary ambient air
quality standard for a mobile source-related air pol-
lutant after the primary standard attainment date, or

(i) preventing maintenance of any such stand-
ard after such date.

(E) For purposes of this paragraph and paragraph
(2)(B), the term “transportation control measure” does
not include any measure which is an “indirect source re-
view program”.

(6) No State plan shall be treated as meeting the
requirements of this section unless such plan provides
that in the case of any source which uses a supplemental,
or intermittent control system for purposes of meeting
the requirements of an order under section 7413(d)* of
this title or section 7419 of this title (relating to pri-
mary nonferrous smelter orders), the owner or operator
of such source may not temporarily reduce the pay of
any employee by reason of the use of such supplemental
or intermittent or other dispersion dependent control
system.

(b) Extension of period for submission of plans

2 See References in Text note below.
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The Administrator may, wherever he determines
necessary, extend the period for submission of any plan
or portion thereof which implements a national second-
ary ambient air quality standard for a period not to ex-
ceed 18 months from the date otherwise required for
submission of such plan.

(c) Preparation and publication by Administrator of
proposed regulations setting forth implementation
plan; transportation regulations study and report;
parking surcharge; suspension authority; plan im-
plementation

(1) The Administrator shall promulgate a Federal
implementation plan at any time within 2 years after the
Administrator—

(A) finds that a State has failed to make a re-
quired submission or finds that the plan or plan revi-
sion submitted by the State does not satisfy the min-
imum criteria established under subsection (k)(1)(A),
or

(B) disapproves a State implementation plan
submission in whole or in part,

unless the State corrects the deficiency, and the Admin-
istrator approves the plan or plan revision, before the
Administrator promulgates such Federal implementa-
tion plan.

(2)(A) Repealed. Pub. L. 101-549, title I, § 101(d)(3)(A),
Nov. 15,1990, 104 Stat. 2409.

(B) No parking surcharge regulation may be re-
quired by the Administrator under paragraph (1) of this
subsection as a part of an applicable implementation
plan. All parking surcharge regulations previously re-
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quired by the Administrator shall be void upon June 22,
1974. This subparagraph shall not prevent the Admin-
istrator from approving parking surcharges if they are
adopted and submitted by a State as part of an applica-
ble implementation plan. The Administrator may not
condition approval of any implementation plan submit-
ted by a State on such plan’s including a parking sur-
charge regulation.

(C) Repealed. Pub. L. 101-549, title I, § 101(d)(3)(B),
Nov. 15,1990, 104 Stat. 2409.

(D) For purposes of this paragraph—

(i) The term “parking surcharge regulation”
means a regulation imposing or requiring the impo-
sition of any tax, surcharge, fee, or other charge on
parking spaces, or any other area used for the tem-
porary storage of motor vehicles.

(ii) The term “management of parking supply”
shall include any requirement providing that any new
facility containing a given number of parking spaces
shall receive a permit or other prior approval, issu-
ance of which is to be conditioned on air quality con-
siderations.

(iili) The term “preferential bus/carpool lane”
shall include any requirement for the setting aside of
one or more lanes of a street or highway on a perma-
nent or temporary basis for the exclusive use of buses
or carpools, or both.

(E) No standard, plan, or requirement, relating to
management of parking supply or preferential bus/
carpool lanes shall be promulgated after June 22, 1974,
by the Administrator pursuant to this section, unless
such promulgation has been subjected to at least one
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public hearing which has been held in the area affected
and for which reasonable notice has been given in such
area. If substantial changes are made following public
hearings, one or more additional hearings shall be held
in such area after such notice.

(3) Upon application of the chief executive officer of
any general purpose unit of local government, if the Ad-
ministrator determines that such unit has adequate au-
thority under State or local law, the Administrator may
delegate to such unit the authority to implement and en-
force within the jurisdiction of such unit any part of a
plan promulgated under this subsection. Nothing in
this paragraph shall prevent the Administrator from im-
plementing or enforcing any applicable provision of a
plan promulgated under this subsection.

(4) Repealed. Pub. L. 101-549, title I, § 101(d)(3)(C),
Nov. 15,1990, 104 Stat. 2409.

(5)(A) Any measure in an applicable implementa-
tion plan which requires a toll or other charge for the
use of a bridge located entirely within one city shall be
eliminated from such plan by the Administrator upon
application by the Governor of the State, which applica-
tion shall include a certification by the Governor that he
will revise such plan in accordance with subparagraph
(B).

(B) In the case of any applicable implementation
plan with respect to which a measure has been elimi-
nated under subparagraph (A), such plan shall, not later
than one year after August 7, 1977, be revised to include
comprehensive measures to:
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(i)  establish, expand, or improve public trans-
portation measures to meet basic transportation
needs, as expeditiously as is practicable; and

(ii) implement transportation control measures
necessary to attain and maintain national ambient air
quality standards,

and such revised plan shall, for the purpose of imple-
menting such comprehensive public transportation
measures, include requirements to use (insofar as is nec-
essary) Federal grants, State or local funds, or any com-
bination of such grants and funds as may be consistent
with the terms of the legislation providing such grants
and funds. Such measures shall, as a substitute for the
tolls or charges eliminated under subparagraph (A),
provide for emissions reductions equivalent to the re-
ductions which may reasonably be expected to be
achieved through the use of the tolls or charges elimi-
nated.

(C) Any revision of an implementation plan for pur-
poses of meeting the requirements of subparagraph (B)
shall be submitted in coordination with any plan revision
required under part D.

(d), (e) Repealed. Pub. L. 101-549, title I, § 101(d)(4),
(5), Nov. 15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; determi-
nation by President

(1) Upon application by the owner or operator of a
fuel burning stationary source, and after notice and op-
portunity for public hearing, the Governor of the State
in which such source is located may petition the Presi-
dent to determine that a national or regional energy
emergency exists of such severity that—
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(A) a temporary suspension of any part of the
applicable implementation plan or of any require-
ment under section 7651j of this title (concerning
excess emissions penalties or offsets) may be neces-
sary, and

(B) other means of responding to the energy
emergency may be inadequate.

Such determination shall not be delegable by the Presi-
dent to any other person. If the President determines
that a national or regional energy emergency of such se-
verity exists, a temporary emergency suspension of any
part of an applicable implementation plan or of any re-
quirement under section 7651j of this title (concerning
excess emissions penalties or offsets) adopted by the
State may be issued by the Governor of any State cov-
ered by the President’s determination under the condi-
tion specified in paragraph (2) and may take effect im-
mediately.

(2) A temporary emergency suspension under this
subsection shall be issued to a source only if the Gover-
nor of such State finds that—

(A) there exists in the vicinity of such source a
temporary energy emergency involving high levels of
unemployment or loss of necessary energy supplies
for residential dwellings; and

(B) such unemployment or loss can be totally or
partially alleviated by such emergency suspension.

Not more than one such suspension may be issued for
any source on the basis of the same set of circumstances
or on the basis of the same emergency.
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(3) A temporary emergency suspension issued by a
Governor under this subsection shall remain in effect for
a maximum of four months or such lesser period as may
be specified in a disapproval order of the Administrator,
if any. The Administrator may disapprove such sus-
pension if he determines that it does not meet the re-
quirements of paragraph (2).

(4) This subsection shall not apply in the case of a
plan provision or requirement promulgated by the Ad-
ministrator under subsection (¢) of this section, but in
any such case the President may grant a temporary emer-
gency suspension for a four month period of any such
provision or requirement if he makes the determinations
and findings specified in paragraphs (1) and (2).

(5) The Governor may include in any temporary
emergency suspension issued under this subsection a
provision delaying for a period identical to the period of
such suspension any compliance schedule (or increment
of progress) to which such source is subject under sec-
tion 1857¢-10” of this title, as in effect before August 7,
1977, or section 7413(d)* of this title, upon a finding that
such source is unable to comply with such schedule (or
increment) solely because of the conditions on the basis
of which a suspension was issued under this subsection.

(g) Governor’s authority to issue temporary emergency
suspensions

(1) In the case of any State which has adopted and
submitted to the Administrator a proposed plan revision
which the State determines—

(A) meets the requirements of this section, and

(B) isnecessary (i) to prevent the closing for one
year or more of any source of air pollution, and (ii) to
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prevent substantial increases in unemployment which
would result from such closing, and

which the Administrator has not approved or disap-
proved under this section within 12 months of submis-
sion of the proposed plan revision, the Governor may is-
sue a temporary emergency suspension of the part of
the applicable implementation plan for such State which
is proposed to be revised with respect to such source.
The determination under subparagraph (B) may not be
made with respect to a source which would close without
regard to whether or not the proposed plan revision is
approved.

(2) A temporary emergency suspension issued by a
Governor under this subsection shall remain in effect for
a maximum of four months or such lesser period as may
be specified in a disapproval order of the Administrator.
The Administrator may disapprove such suspension if
he determines that it does not meet the requirements of
this subsection.

(3) The Governor may include in any temporary
emergency suspension issued under this subsection a
provision delaying for a period identical to the period of
such suspension any compliance schedule (or increment
of progress) to which such source is subject under sec-
tion 1857¢-10° of this title as in effect before August 7,
1977, or under section 7413(d)? of this title upon a find-
ing that such source is unable to comply with such sched-
ule (or increment) solely because of the conditions on the
basis of which a suspension was issued under this sub-
section.

3 See References in Text note below.
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(h) Publication of comprehensive document for each
State setting forth requirements of applicable im-
plementation plan

(1) Not later than 5 years after November 15, 1990,
and every 3 years thereafter, the Administrator shall as-
semble and publish a comprehensive document for each
State setting forth all requirements of the applicable im-
plementation plan for such State and shall publish notice
in the Federal Register of the availability of such docu-
ments.

(2) The Administrator may promulgate such regula-
tions as may be reasonably necessary to carry out the
purpose of this subsection.

(i) Modification of requirements prohibited

Except for a primary nonferrous smelter order un-
der section 7419 of this title, a suspension under subsec-
tion (f) or (g) (relating to emergency suspensions), an
exemption under section 7418 of this title (relating to
certain Federal facilities), an order under section
7413(d)? of this title (relating to compliance orders), a
plan promulgation under subsection (¢), or a plan revi-
sion under subsection (a)(3); no order, suspension, plan
revision, or other action modifying any requirement of
an applicable implementation plan may be taken with re-
spect to any stationary source by the State or by the Ad-
ministrator.

(j) Technological systems of continuous emission re-
duction on new or modified stationary sources; com-
pliance with performance standards

As a condition for issuance of any permit required un-
der this subchapter, the owner or operator of each new
or modified stationary source which is required to obtain



28a

such a permit must show to the satisfaction of the per-
mitting authority that the technological system of con-
tinuous emission reduction which is to be used at such
source will enable it to comply with the standards of per-
formance which are to apply to such source and that the
construction or modification and operation of such
source will be in compliance with all other requirements
of this chapter.

(k) Environmental Protection Agency action on plan

submissions

(1) Completeness of plan submissions

(A) Completeness criteria

Within 9 months after November 15, 1990, the
Administrator shall promulgate minimum criteria
that any plan submission must meet before the
Administrator is required to act on such submis-
sion under this subsection. The criteria shall be
limited to the information necessary to enable the
Administrator to determine whether the plan sub-
mission complies with the provisions of this chap-
ter.

(B) Completeness finding

Within 60 days of the Administrator’s receipt
of a plan or plan revision, but no later than 6
months after the date, if any, by which a State is
required to submit the plan or revision, the Ad-
ministrator shall determine whether the minimum
criteria established pursuant to subparagraph (A)
have been met. Any plan or plan revision that a
State submits to the Administrator, and that has
not been determined by the Administrator (by the
date 6 months after receipt of the submission) to
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have failed to meet the minimum criteria estab-
lished pursuant to subparagraph (A), shall on that
date be deemed by operation of law to meet such
minimum criteria.

(C) Effect of finding of incompleteness

Where the Administrator determines that a
plan submission (or part thereof) does not meet
the minimum criteria established pursuant to sub-
paragraph (A), the State shall be treated as not
having made the submission (or, in the Adminis-
trator’s discretion, part thereof).

(2) Deadline for action

Within 12 months of a determination by the Ad-
ministrator (or a determination deemed by operation
of law) under paragraph (1) that a State has submit-
ted a plan or plan revision (or, in the Administrator’s
discretion, part thereof) that meets the minimum cri-
teria established pursuant to paragraph (1), if appli-
cable (or, if those criteria are not applicable, within
12 months of submission of the plan or revision), the
Administrator shall act on the submission in accord-
ance with paragraph (3).

(3) Full and partial approval and disapproval

In the case of any submittal on which the Admin-
istrator is required to act under paragraph (2), the
Administrator shall approve such submittal as a
whole if it meets all of the applicable requirements of
this chapter. If a portion of the plan revision meets
all the applicable requirements of this chapter, the
Administrator may approve the plan revision in part
and disapprove the plan revision in part. The plan
revision shall not be treated as meeting the require-
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ments of this chapter until the Administrator ap-
proves the entire plan revision as complying with the
applicable requirements of this chapter.

(4) Conditional approval

The Administrator may approve a plan revision
based on a commitment of the State to adopt specific
enforceable measures by a date certain, but not later
than 1 year after the date of approval of the plan re-
vision. Any such conditional approval shall be
treated as a disapproval if the State fails to comply
with such commitment.

(56) Calls for plan revisions

Whenever the Administrator finds that the appli-
cable implementation plan for any area is substan-
tially inadequate to attain or maintain the relevant
national ambient air quality standard, to mitigate ad-
equately the interstate pollutant transport described
in section 7506a of this title or section 7511c of this
title, or to otherwise comply with any requirement of
this chapter, the Administrator shall require the
State to revise the plan as necessary to correct such
inadequacies. The Administrator shall notify the
State of the inadequacies, and may establish reason-
able deadlines (not to exceed 18 months after the date
of such notice) for the submission of such plan revi-
sions. Such findings and notice shall be publiec.
Any finding under this paragraph shall, to the extent
the Administrator deems appropriate, subject the
State to the requirements of this chapter to which the
State was subject when it developed and submitted
the plan for which such finding was made, except that
the Administrator may adjust any dates applicable
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under such requirements as appropriate (except that
the Administrator may not adjust any attainment
date prescribed under part D, unless such date has
elapsed).

(6) Corrections

Whenever the Administrator determines that
the Administrator’s action approving, disapproving,
or promulgating any plan or plan revision (or part
thereof), area designation, redesignation, classifica-
tion, or reclassification was in error, the Administra-
tor may in the same manner as the approval, disap-
proval, or promulgation revise such action as appro-
priate without requiring any further submission from
the State. Such determination and the basis thereof
shall be provided to the State and public.

(I) Plan revisions

Each revision to an implementation plan submitted
by a State under this chapter shall be adopted by such
State after reasonable notice and public hearing. The
Administrator shall not approve a revision of a plan if
the revision would interfere with any applicable require-
ment concerning attainment and reasonable further
progress (as defined in section 7501 of this title), or any
other applicable requirement of this chapter.

(m) Sanctions

The Administrator may apply any of the sanctions
listed in section 7509(b) of this title at any time (or at
any time after) the Administrator makes a finding, dis-
approval, or determination under paragraphs (1) through
(4), respectively, of section 7509(a) of this title in rela-
tion to any plan or plan item (as that term is defined by
the Administrator) required under this chapter, with re-
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spect to any portion of the State the Administrator de-
termines reasonable and appropriate, for the purpose of
ensuring that the requirements of this chapter relating
to such plan or plan item are met. The Administrator
shall, by rule, establish criteria for exercising his au-
thority under the previous sentence with respect to any
deficiency referred to in section 7509(a) of this title to
ensure that, during the 24-month period following the
finding, disapproval, or determination referred to
in section 7509(a) of this title, such sanctions are not ap-
plied on a statewide basis where one or more political
subdivisions covered by the applicable implementation
plan are principally responsible for such deficiency.

(n) Savings clauses
(1) Existing plan provisions

Any provision of any applicable implementation
plan that was approved or promulgated by the Ad-
ministrator pursuant to this section as in effect be-
fore November 15, 1990, shall remain in effect as part
of such applicable implementation plan, except to the
extent that a revision to such provision is approved
or promulgated by the Administrator pursuant to
this chapter.

(2) Attainment dates

For any area not designated nonattainment, any
plan or plan revision submitted or required to be sub-
mitted by a State—

(A) in response to the promulgation or revi-
sion of a national primary ambient air quality
standard in effect on November 15, 1990, or
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(B) inresponse to a finding of substantial in-
adequacy under subsection (a)(2) (as in effect im-
mediately before November 15, 1990),

shall provide for attainment of the national primary
ambient air quality standards within 3 years of No-
vember 15, 1990, or within 5 years of issuance of such
finding of substantial inadequacy, whichever is later.

(3) Retention of construction moratorium in certain
areas

In the case of an area to which, immediately before
November 15, 1990, the prohibition on construction
or modification of major stationary sources prescribed
in subsection (a)(2)(I) (as in effect immediately be-
fore November 15, 1990) applied by virtue of a find-
ing of the Administrator that the State containing
such area had not submitted an implementation plan
meeting the requirements of section 7502(b)(6) of
this title (relating to establishment of a permit pro-
gram) (as in effect immediately before November 15,
1990) or 7502(a)(1) of this title (to the extent such re-
quirements relate to provision for attainment of the
primary national ambient air quality standard for
sulfur oxides by December 31, 1982) as in effect im-
mediately before November 15, 1990, no major sta-
tionary source of the relevant air pollutant or pollu-
tants shall be constructed or modified in such area
until the Administrator finds that the plan for such
area meets the applicable requirements of section
7502(c)(5) of this title (relating to permit programs)
or subpart 5 of part D (relating to attainment of the
primary national ambient air quality standard for
sulfur dioxide), respectively.
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(o) Indian tribes

If an Indian tribe submits an implementation plan to
the Administrator pursuant to section 7601(d) of this ti-
tle, the plan shall be reviewed in accordance with the
provisions for review set forth in this section for State
plans, except as otherwise provided by regulation prom-
ulgated pursuant to section 7601(d)(2) of this title.
When such plan becomes effective in accordance with
the regulations promulgated under section 7601(d) of
this title, the plan shall become applicable to all areas
(except as expressly provided otherwise in the plan) lo-
cated within the exterior boundaries of the reservation,
notwithstanding the issuance of any patent and includ-
ing rights-of-way running through the reservation.

(p) Reports

Any State shall submit, according to such schedule as
the Administrator may prescribe, such reports as the
Administrator may require relating to emission reduc-
tions, vehicle miles traveled, congestion levels, and any
other information the Administrator may deem neces-
sary to assess the development® effectiveness, need for
revision, or implementation of any plan or plan revision
required under this chapter.

4. 42 U.S.C. 7607(b)(1) provides:
Administrative proceedings and judicial review
(b) Judicial review

(1) A petition for review of action of the Administra-
tor in promulgating any national primary or secondary

4 Soin original. Probably should be followed by a comma.
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ambient air quality standard, any emission standard or
requirement under section 7412 of this title, any stand-
ard of performance or requirement under section 7411
of this title,,* any standard under section 7521 of this ti-
tle (other than a standard required to be prescribed un-
der section 7521(b)(1) of this title), any determination
under section 7521(b)(5)" of this title, any control or pro-
hibition under section 7545 of this title, any standard
under section 7571 of this title, any rule issued under
section 7413, 7419, or under section 7420 of this title, or
any other nationally applicable regulations promul-
gated, or final action taken, by the Administrator under
this chapter may be filed only in the United States Court
of Appeals for the District of Columbia. A petition for
review of the Administrator’s action in approving or
promulgating any implementation plan under section
7410 of this title or section 7411(d) of this title, any or-
der under section 7411(j) of this title, under section
7412 of this title, under section 7419 of this title, or un-
der section 7420 of this title, or his action under section
1857¢-10(e)(2)(A), (B), or (C) of this title (asin effect be-
fore August 7, 1977) or under regulations thereunder, or
revising regulations for enhanced monitoring and com-
pliance certification programs under section 7414(a)(3)
of this title, or any other final action of the Administra-
tor under this chapter (including any denial or disap-
proval by the Administrator under subchapter I) which
is locally or regionally applicable may be filed only in the
United States Court of Appeals for the appropriate cir-
cuit. Notwithstanding the preceding sentence a peti-
tion for review of any action referred to in such sentence

I See References in Text note below.
3 So in original.
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may be filed only in the United States Court of Appeals
for the District of Columbia if such action is based on a
determination of nationwide scope or effect and if in tak-
ing such action the Administrator finds and publishes
that such action is based on such a determination. Any
petition for review under this subsection shall be filed
within sixty days from the date notice of such promulga-
tion, approval, or action appears in the Federal Regis-
ter, except that if such petition is based solely on
grounds arising after such sixtieth day, then any peti-
tion for review under this subsection shall be filed within
sixty days after such grounds arise. The filing of a pe-
tition for reconsideration by the Administrator of any
otherwise final rule or action shall not affect the finality
of such rule or action for purposes of judicial review nor
extend the time within which a petition for judicial re-
view of such rule or action under this section may be
filed, and shall not postpone the effectiveness of such
rule or action.



	23-1067bsUnitedStates
	Oklahoma_PacifiCorp v. EPA Stat. App. (Brown)



