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To the Honorable Sonia Sotomayor, Associate Justice of the Supreme Court of
the United States and Circuit Justice for the Second Circuit:

Pursuant to Supreme Court Rule 13.5, Petitioner 835 Hinesburg Road, LLC,
respectfully requests an extension of time of 42 days to file its Petition for Writ of
Certiorari in this Court up to and including March 20, 2024.

JUDGMENT FOR WHICH REVIEW IS SOUGHT

The judgment for which review is sought is 835 Hinesburg Road, LLC v. City
of South Burlington, No. 23-218, 2023 WL 7383146 *1 (2nd Cir. Nov. 8, 2023)
(attached as Exhibit 1). Petitioner 835 Hinesburg Road, LL.C, did not seek rehearing.
This means a Petition is presently due on February 6, 2024. This application for an
extension of time is filed more than ten days prior to that date.

JURISDICTION

This case arises under the Fifth and Fourteenth Amendments to the United
States Constitution and 42 U.S.C. § 1983. The federal district court had jurisdiction
under 28 U.S.C. §§ 1331, 1343, but dismissed the case as unripe. The Second Circuit
affirmed. Specifically, this case asks when a government’s decision regarding
proposed land use is a final decision such that an as-applied regulatory takings claim
1s ripe for litigation in federal court. This Court has jurisdiction under 28 U.S.C.
§ 1254(1).

REASONS FOR GRANTING EXTENSION OF TIME
Good cause exists for the requested extension. Petitioner’s Counsel of Record,

Kathryn Valois, requires extra time to file a Petition in this case due to her workload,



which includes representation of many other clients. For example, since the Second
Circuit issued its judgment, counsel has filed an opening brief at the Michigan
Supreme Court, Schafer v. Kent County, No. 164975, and an amicus brief at this Court
in Devillier v. Texas, No. 22-913. Counsel also has numerous forthcoming case
obligations including filing an opening brief in the Ninth Circuit, Mendelson v. County
of San Mateo, No. 23-15494; filing a reply brief in the Superior Court of California for
Marin County, Benedetti v. County of Marin, No. CIV 2103128; and filing a reply brief
in the Ninth Circuit, Chinook Landing, LLC v. United States, No. 23-35344.
Moreover, Counsel has additional professional obligations that require her time.
Additional members of Petitioner’s litigation team are also preparing petitions for
writs of certiorari due in this Court within the next two months as well as pleadings
in lower federal and state courts. This is Petitioner’s first request for an extension of
time.
CONCLUSION

For the foregoing reasons, Petitioner requests that this Court grant an

extension of 42 days, up to and including March 20, 2024, within which to file a

petition for writ of certiorari.



DATED: December 4, 2023.

Respectfully submitted,

e

KATHRYN D. VALOIS

Counsel of Record

Pacific Legal Foundation

4440 PGA Blvd., Suite 307
Palm Beach Gardens, FL. 33410
Telephone: (561) 691-5000
Facsimile: (916) 419-7747
Email: KValois@pacificlegal.org

Counsel for Petitioner



CERTIFICATE OF SERVICE
A copy of this application was served via email and U.S. mail to counsel listed
below in accordance with Supreme Court Rules 22.2 and 29.3:

Pietro Lynn

Lynn, Lynn, Blackman & Manitsky, P.C.
76 St. Paul Street, Suite 400

Burlington, VT 05402

(802) 860-1500

Email: plynn@lynnlawvt.com

Attorney for Respondents

DATED: December 4, 2023.

e P
KATHRYN D. VALOIS
Counsel of Record
Pacific Legal Foundation
4440 PGA Blvd., Suite 307
Palm Beach Gardens, FL. 33410
Telephone: (561) 691-5000
Facsimile: (916) 419-7747
Email: KValois@pacificlegal.org

Counsel for Petitioner
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23-218
835 Hinesburg Rd., 1.1.C v. City of S. Burlington

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION
“SUMMARY ORDER?”). A PARTY CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON
ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York,
on the 8% day of November, two thousand twenty-three.

PRESENT:
AMALYA L. KEARSE,
SUSAN L. CARNEY,
MYRNA PEREZ,
Circuit Judges.

835 HINESBURG ROAD, LL.C,
Plaintiff-Appellant,
V. No. 23-218
CITY OF SOUTH BURLINGTON, SOUTH
BURLINGTON CITY COUNCIL, MEAGHAN EMERY,

TIMOTHY BARRITT, HELEN RIEHLE,

Defendants-Appellees.

FOR APPELLANT: KATHRYN D. VALOIS, Pacific Legal
Foundation, Palm Beach Gardens, FL
(Chustopher M. Kieser, Pacific Legal
Foundation, Sacramento, CA; Matthew B.
Byrne, Gravel & Shea PC, Burlington, VT,
on the brief).
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FOR APPELLEES: PIETRO J. LYNN, Lynn, Lynn, Blackman &
Manitsky, P.C., Burlington, VT.
Appeal from a judgment of the United States District Court for the District of
Vermont (Crawtord, Chief Judge).

UPON DUE CONSIDERATION WHEREOF, IT IS HEREBY ORDERED,
ADJUDGED, AND DECREED that the judgment entered on January 27, 2023, 1s
AFFIRMED.

Plaintitf-Appellant 835 Hinesburg Road, LLC (“835 Hinesburg”) appeals from a
judgment of the United States District Court for the District of Vermont (Crawtord, Chief
Judge) dismissing as unripe its regulatory takings and due process claims against the City of
South Burlington (the “City”), South Burlington City Council (the “City Councd”), and City
Councilors Meaghan Emery, Timothy Barritt, and Helen Riehle. Its claims arise from zoning
changes covering its 113.8-acre parcel of undeveloped land within City limits (the
“Property”). We assume the parties’ familiarity with the underlying facts, procedural history,
and arguments on appeal, to which we refer only as necessary to explain our decision to

affirm.

In November 2018, the City Council adopted Interim Bylaws that required it to
prioritize undeveloped open spaces for conservation and to assess whether and how to
amend the existing Land Development Regulations (the “LDRs”). The Interim Bylaws
tacially prohibited new planned unit developments, but also empowered the City Council 1n
its discretion to “authorize the issuance of permits” for development. App’x at 51-52. In
March 2020, a City Council commuttee identified twenty-five “highest priority parcels for
conservation,” zd. at 97, to be designated as “Habitat Blocks.” These parcels include a
portion—around 38%—of the Property. Meanwhile, the City Council continued its efforts

to draft amendments to the LDRs.

In August 2021, while the Interim Bylaws were still in effect and before the City
Council finalized any proposed amendments to the LDRs, 835 Hinesburg submitted a

“sketch plan” application (the “sketch plan” or “sketch plan application”) to the City
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Council, requesting a permut for commercial development of the Property under the Interim
Bylaws. In November 2021, the City Council met regarding the proposed amendments to
the LDRs and voted to authorize hearings on those changes. At the same meeting, the City
Council denied 835 Hinesburg’s sketch plan application. In its written decision, the City
Council noted that the City had identified a portion of the Property as a “Habatat Block,”
which—if the City Council were to adopt the proposed amendments to the LDRs—could
be subject to a ban on development. The City Council explained that, because it “ha[d] not
completed the preparation of these amendments, the City Council d[id] not yet know for
certain the standards that will apply to development of the subject [P]roperty[.]” Id. at 34. It
turther advised that, although its review reflected “a minimal assessment of the proposed
development under the draft LDR amendments, . . . it 1s very likely that” the proposed
development “would not comply with the [draft] LDR amendments.” Id. The City Council
also pointed out that the sketch plan was mussing important information relevant to an
eventual decision. The sketch plan failed to note the precise location of the Habitat Block on
the Property, the presence or absence of any Class III wetlands on the Property, and the
impact of the proposed development on any 500-year floodplain areas on the Property.
“Based on these unknowns and an initial review of the application of the draft amendments
[to the LDRs],” the City Council concluded, “the proposed development will or could be
contrary to the amendments to the [LDRs] that the City adopts.” Id. at 35.

In December 2021, the South Burlington Development Review Board (the “DRB”)
also reviewed 835 Hinesburg’s sketch plan. Without rendering a decision on the sketch plan,
the DRB elected to “conclude the Sketch Plan meeting.” Id. at 42. It explained that
“significant modifications to the [sketch] plan are necessary in order to meet the draft
regulations, which would require re-warning.”! Id. The DRB invited 835 Hinesburg to

“return with a revised sketch under the Draft LDR][s],” id., but 835 Hinesburg never did so.

1 Vermont law mandates “a warned public hearing” for all development review applications submitted to the
appropriate municipal entity, subject to specific notice requirements. 24 V.S A. § 4464.
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On February 7, 2022, by a three-to-two vote, the City Council adopted amendments
to the LDRs (the “Amended LDRs”). The Amended LDRs included, among other things, a
requirement that “all lands within a Habitat Block™ be “left in an undisturbed, naturally
vegetated condition,” subject to certain exemptions and potential modifications. Amended
LDRs § 12.04(F)(1). 835 Hinesburg did not submit an application for development of the
Property under the Amended LDRs. Instead, on February 24, 2022, 1t filed this suit.

L.

835 Hinesburg first challenges the District Court’s determination that its Fifth
Amendment regulatory takings claim is unripe and therefore fails to satisfy Article III’s “case
or controversy” requirement, Murphy v. New Milford Zoning Comm’n, 402 F.3d 342, 347 (2d
Cir. 2005). The District Court concluded that 835 Hinesburg was “jumping the gun,”
reasoning that neither the City Council nor the DRB has “ruled in any comprehensive way
on [835 Hinesburg]’s proposal under the LDRs now 1 effect.” §35 Hinesburg Rd., LI.C ».
City of 8. Burlingfon, No. 22-cv-58, 2023 WL 2169306, at *9 (D. Vt. Jan. 27, 2023). The
District Court also observed that the Amended LDRs “indicate that the DRB may exercise
discretionary authority in locating and enforcing the ‘Habitat Blocks’ on undeveloped
parcels.” Id. Upon due consideration, we agree with the District Court that 835 Hinesburg’s

claim 1s unripe.

The Supreme Court has instructed that a regulatory takings claim “is not ripe until the
government entity charged with implementing the regulations has reached a final decision
regarding the application of the regulations to the property at issue.” Williamson Cnty. Reg’/
Plan. Comne’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 186 (1985), overruled in part on other
grounds by Knick v. Tup. of Scort, 139 S. Ct. 2162 (2019). To meet the final-decision
requirement, a plamtiff must show that “the government is committed to a position.” Pakde/
v. City & Cnty. of San Francisco, 141 S. Ct. 2226, 2230 (2021). In the land use context, we have
emphasized that the need for finality 1s “especially pronounced,” 1 order to avoid courts’
premature involvement in essentially local disputes. 17/, Green at Sayville, LLC v. Town of Isip,
43 F.4th 287, 293 (2d Cir. 2022). Indeed, the final-decision requirement “evinces the
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judiciary’s appreciation that land use disputes are uniquely matters of local concern more

aptly suited for local resolution.” Murphy, 402 F.3d at 348 (citations omitted).

At the same time, the final-decision requirement 1s “relatively modest,” and “nothing
more than de facto finality 1s necessary” to satisfy Article III. Pakde/, 141 S. Ct. at 2230. And
the requirement “is not mechanically applied.” Murphy, 402 F.3d at 349. Property owners
may be excused from pursuing applications for a variance, for example, “when a zoning
agency lacks discretion to grant variances or has dug in its heels and made clear that all such
applications will be denied,” 1.e., when making such applications would be futide. Id.

(citations omitted).

Here, the City Council has not reached a final decision on any specific proposed
development of the Property by 835 Hinesburg. To begin, 835 Hinesburg concedes that it
has not submitted an application under the Amended LDRs; the City has thus not rendered
a final decision on any submission made by 835 Hinesburg under the applicable regulatory
regime. And the application that 835 Hinesburg did file—the sketch plan—was both
preliminary and incomplete. Because the Amended LDRs were still in draft form, and the
City Council did “not yet know for certain’ how the proposed Amended LDRs would apply
to the Property, the City Council could conduct only a “minimal” assessment of 835
Hinesburg’s sketch plan, it explained. App’x at 34. Moreover, the sketch plan lacked
information that the City Council advised that it needed to conduct a meaningful evaluation
ot 835 Hinesburg’s preliminary proposal, such as information about wetland buffers,
floodplains, and the precise location of the Habitat Block relative to the proposed
development. In sum, the City Council’s November 2021 decision was not a “final decision
regarding the application of the regulations to the property at issue.” Williamson Cnty., 473
U.S. at 186.2

835 Hinesburg attempts to sidestep the final-decision requirement, contending that to

submit an application under the Amended LDRs would have been “futile.” Appellant’s Br.

2 Consistent with our understanding that the City Council’s November 2021 decision was not final, the DRB
subsequently invited 835 Hinesburg to “return with a revised sketch under the Draft LDR[s].” App’x at 42.
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at 22. It accuses the District Court of “speculat[ing]” that “835 Hinesburg may get what 1t
wants through a land exchange or boundary adjustment reached through agreement with the
zoning authority” and asserts that the Amended LDRs “leave no room for the City to
consider, or issue, a development permit.” Id. at 13—14 (citation omitted). But these
assertions are merely 835 Hinesburg’s predictions regarding the City’s final position on the
application of the Amended LDRs to the Property. As the District Court commented, the
Habitat Block located within the Property #ay preclude any commercially viable

development, “[bJut that 1s just it—the court does not yet know.” 2023 WL 2169306, at *9.

Contrary to 835 Hinesburg’s assertions, the Amended LDRs offer the City several
options to shape how it applies the regulations to a given parcel, whether under the
provisions governing Habitat Blocks, Amended LDRs § 12.04(D)(1)—(3); wetlands, 7.

§ 12.06(D)(1), (F); or planned unit developments, zd. §§ 15.C.04(C)(3), 15.C.06(G)(2). For
example, on certain conditions, 835 Hinesburg may apply to exchange a portion of a Habitat
Block on the Property for an equal amount of contiguous land. Id. § 12.04(D)(3). Because
835 Hinesburg has not yet submitted a complete application under the Amended LDRs—Ilet
alone a request for a modification—the City has not been in a position to render “a final and

authoritative determination of the type and intensity of development legally permitted on the

subject property.” MacDonald, Sommer & Frates v. Yolo Cnty., 477 U.S. 340, 348 (19806).

For all these reasons, at this point, we simply do not “know[] how far the regulation
goes.” Id. Accordingly, the District Court properly dismissed 835 Hinesburg’s regulatory

takings claim as unripe.
1II.

835 Hinesburg also argues that the District Court erred by dismissing its substantive
due process claim. It asserts that City Councilor Emery’s allegedly conflicted vote to adopt
the Amended LDRs violated its due process right to an unbiased determination on the
general zoning regime by a neutral municipal decisionmaker. Relying primarily on Southview

Associates, Ltd. v. Bongartg, 980 F.2d 84 (2d Cir. 1992), the District Court rejected this claim
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and applied the Williamson Connty final-decision requirement to bar 835 Hinesburg’s due

process claim 1n addition to its takings claim.

In the past, we have applied the final-decision requirement “to land use disputes
implicating more than just Fifth Amendment takings claims,” Murphy, 402 F.3d at 349-50,
including to substantive due process claims stemming from a zoning deciston. In Sounthvien
Associates, we held that the plamntiff’s “substantive due process claim premised on arbitrary
and capricious government conduct” 1 denying a permit for development was subject to the
Williamson Connty final-decision requirement. 980 F.2d at 96-99. More recently, in K73 v.
Verizon New York, Inc., we explained that applying the Williamson County test to due process
claims “arising from the same nucleus of facts as a takings claim” serves to “prevent]]

evaston of the ripeness test by artful pleading of a takings claim as a due process claim.” 758

F.3d 506, 515-16 (2d Cir. 2014).

835 Hinesburg attempts to distinguish its due process claim from that asserted 1n
Southview Associates by contending that its own challenge 1s to the very enactment of the
Amended LDRs, not to the application of the Amended LDRs to the Property. It argues
that its due process claim ripened when Emery—who 835 Hinesburg alleges is biased simply
due to her employment as a professor at the University of Vermont, a large landowner in the
City—voted on and the City Council enacted the Amended LDRs. In support of its
argument that Emery’s alleged bias supports a constitutionally cognizable claim, 835
Hinesburg relies primarily on Caperton v. .A.T. Massey Coal Co., 556 U.S. 868 (2009).

We are not persuaded. Even accepting argrendo 835 Hinesburg’s characterization of its
claim, the claim fails because 835 Hinesburg does not plausibly allege that “the probabulity of
actual bias” on Emery’s part was “too high to be constitutionally tolerable.”” Caperron, 556
U.S. at 872 (citation omitted).? Caperton imnvolved matters of judicial disqualification and an
individual’s right to a fair trial: There, the Supreme Court found a due process violation

when a justice of West Virginia’s highest court denied a recusal motion, on the basis that he

3 “We may affirm on any ground with support in the record, . . . including grounds upon which the district
court did not rely.” Jusino v. Fed'n of Catholic Teachers, Inc., 54 F.4th 95, 100 (2d Cir. 2022) (citations omitted).
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had received “an extraordinary amount” in campaign contributions from the principal
officer of one of the parties 1n the case—*“an extraordinary situation where the Constitution
requires recusal.”” Id. at 872—73, 887. We have nothing like that situation here. 835
Hinesburg’s sole allegations regarding Emery’s alleged bias are that she “struggled under
heavy conflicts of interest that violated the City of South Burlington’s ‘Conflict of Interest
and Ethics Policy,” and that her “employer, the University of Vermont, had a direct
tinancial interest in the outcome of the consideration of the [LDRs].” Compl. § 2, 25.
These conclusory assertions, without more, do not plausibly suggest that Emery’s risk of
actual bias was “sufficiently substantial” that her involvement “must be forbidden if the
guarantee of due process is to be adequately implemented.” Caperfon, 556 U.S. at 885
(citation omitted); ¢f. zd. at 884 (“Not every campaign contribution by a litigant or attorney
creates a probability of bias that requires a judge’s recusal, but this is an exceptional case.”
(citations omitted)). Because 835 Hinesburg’s perfunctory allegations fail to render plausible
its assertion that Emery’s risk of bias 1n casting her vote as a member of the City Council
worked a constitutional harm, we identify no error in the District Court’s dismissal of this

substantive due process claim.

We have considered 835 Hinesburg’s remaining arguments and conclude that they are

without merit. Accordingly, the District Court’s judgment is AFFIRMED.
FOR THE COURT:

Catherine O’Hagan Wolfe, Clerk of Court
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United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square
New York, NY 10007
DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: November 08, 2023 DC Docket #: 22-cv-58
Docket #: 23-218cv DC Court: VT (RUTLAND)

Short Title: 835 Hinesburg Road, LLC v. City of South DC Judge: Crawford
Burlington

BILL OF COSTS INSTRUCTIONS

The requirements for filing a bill of costs are set forth in FRAP 39. A form for filing a bill of
costs is on the Court's website.

The bill of costs must:

be filed within 14 days after the entry of judgment;

be verified;

be served on all adversaries;

not include charges for postage, delivery, service, overtime and the filers edits;

identify the number of copies which comprise the printer's unit;

include the printer's bills, which must state the minimum charge per printer's unit for a page, a
cover, foot lines by the line, and an index and table of cases by the page;

* state only the number of necessary copies inserted in enclosed form;

* state actual costs at rates not higher than those generally charged for printing services in New
York, New York; excessive charges are subject to reduction;

* be filed via CM/ECF or if counsel is exempted with the original and two copies.

* ¥ X ¥ X ¥
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United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse
40 Foley Square
New York, NY 10007

DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT

Date: November 08, 2023 DC Docket #: 22-cv-58
Docket #: 23-218cv DC Court: VT (RUTLAND)

Short Title: 835 Hinesburg Road, LLC v. City of South DC Judge: Crawford
Burlington

VERIFIED ITEMIZED BILL OF COSTS

Counsel for

respectfully submits, pursuant to FRAP 39 (¢) the within bill of costs and requests the Clerk to
prepare an itemized statement of costs taxed against the

and in favor of

for insertion in the mandate.

Docketing Fee

Costs of printing appendix (necessary copies )
Costs of printing brief (necessary copies )
Costs of printing reply brief (necessary copies )
(VERIFICATION HERE)

Signature
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