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SUPPLEMENTAL BRIEF

I.A. The United States agrees: “a State may not
impose economic sanctions on violators of its laws
with the intent of changing ... lawful conduct in other
States.” U.S. Br. 12-13, Sunoco LP v. Honolulu, No.
23-947 (Dec. 10, 2024) (quoting BMW of N. Am., Inc.
v. Gore, 517 U.S. 559, 572, 573 n.20 (1996)). The
United States also agrees that this “principle of state
sovereignty and comity” bars climate tort claims that
“rely on conduct occurring outside” the plaintiff State.
Id. Accordingly, the United States seems to expect the
energy companies facing these claims to “succeed, in
substantial part,” on their constitutional defenses
grounded in the “Commerce Clauses, the Due Process
Clause, and federal constitutional structure.” Id. at 8,
12; see also id. at 7; U.S. Br. 3, Alabama v. California,
No. 158, Orig. (Dec. 10, 2024) (“U.S. Br.”).

But what the United States views as a vice of the
Sunoco and Shell petitions—because the companies
may win anyway—is a virtue of Alabama’s complaint.
The best constitutional arguments, according to the
United States, are directly “addressed [and] properly
presented” here. Compare Sunoco U.S. Br. 12-13 with
Compl. 9985-88, 94-98. And who better to vindicate
the guaranties of “state sovereignty and comity” than
19 States who vitally depend on them? And who better
to resolve a dispute among 24 State sovereigns than
the Supreme Court? If the United States is right that
the flaw of these climate torts is their “reach ... into
the territory of another state,” then they present an
interstate conflict that cannot “be settled by treaty or
by force” and “must be settled by decision of this
court.” Kansas v. Colorado, 206 U.S. 46, 97-98 (1907)
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(Kansas II); see also Georgia v. Penn. R.R., 324 U.S.
439, 448-49 (1945); Georgia v. Tenn. Copper Co., 206
U.S. 230, 237-38 (1907); Kansas v. Colorado, 185 U.S.
125, 140-44 (1902) (Kansas I); Missouri v. Illinois, 180
U.S. 208, 236, 240-41 (1901); Rhode Island v. Massa-
chusetts, 37 U.S. 737-38, 743-44 (1838).

And the United States is right. California does not
deny that it seeks to penalize “conduct occurring in
California and elsewhere.” BI0.26 (cleaned up). Its
theory of harm and its damages (e.g., App.182a) flow
from conduct all over the world. Its proposed reme-
dies, such as an order “to abate the nuisance”
(App.187a), must coerce acts well beyond California’s
borders. The complaint has so little to do with Califor-
nia that its injuries would be precisely the same if
nothing tortious happened in California at all. While
applying the law of the site of the injury is a fine rule
for a car accident, BI0.26 (citing Young v. Masci, 289
U.S. 253, 258 (1933)), it cannot apply to interstate gas
emissions. If it did, the reach of state tort law would
be limitless. Cf. TVA Reply Br. 11-13, AEP v. Connect-
icut, No. 10-174 (Apr. 11, 2011).

By arrogating unlimited powers, Defendant States
inflicted an injury to the dignity and sovereignty of the
19 Plaintiff States and to the comity and harmony
among States. That injury is present and ongoing. If
one State claimed dominion over a shared river, there
would be no question of standing, and the United
States would not dismiss the casus belli as a “mere lit-
1igating position[].” U.S. Br. 8. Indeed, when Colorado
“in her argument here” raised “claims to the water of
a river [that] exceed[ed] the [river’s] supply,” its “de-
mands [could] not be disregarded.” Nebraska v.
Wyoming, 325 U.S. 589, 609-10 (1945). Even though



3

Colorado’s “proposed projects [were] not planned for
the immediate future,” they still “constitute[d] a
threat” and thus a “clash of interests” of the “character
and dignity which makes the controversy a justiciable
one.” Id. at 610.

Likewise here, there is one global atmosphere.
Five Defendant States propose and demand to regu-
late its composition as they see fit. When assessing
State standing to challenge such demands, the Court
may consider “not only ... the[ir] consequences” “but
also ... how the challenged [acts] may interact with
the legitimate regulatory regimes of the other States
and what effect would arise if not one, but many or
every, State adopted similar legislation.” Wyoming v.
Oklahoma, 502 U.S. 437, 453-54 (1992) (quoting Healy
v. Beer Inst., 491 U.S. 324, 336 (1989)). Because every
State cannot regulate the shared environment at once,
no one State has the right to do so by force. Accord Int’l
Paper Co. v. Ouellette, 479 U.S. 481, 496 (1987); North
Carolina ex rel. Cooper v. TVA, 615 F.3d 291, 296 (4th
Cir. 2010); U.S. Br. 26-28, BP v. Mayor of Baltimore,
No. 19-1189 (Nov. 20, 2023) (describing interstate
emissions claims as “inherently and necessarily fed-
eral”’); TVA Resp. Br. 25-33, 37-39, AEP .
Connecticut, No. 10-174 (Jan. 31, 2011).

To say Defendant States have “only asserted
claims in court” (U.S. Br. 8) ignores the attack on
every other State’s “well-founded desire to preserve its
sovereign territory.” Massachusetts v. EPA, 549 U.S.
497, 520 (2007). That’s an injury. “Massachusetts can-
not invade Rhode Island to force reductions in
greenhouse gas emissions” (id. at 519) by firing a shot
or by filing a lawsuit. Cf. Yurok Tribe v. U.S. Bureau
of Reclamation, 593 F. Supp. 3d 916, 927 (N.D. Cal.
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2022) (accepting that “[w]hen one sovereign asserts
authority over another, that affront to sovereignty is
an injury giving rise to standing”) (citing Bowen v.
Pub. Agencies Opposed To Soc. Sec. Entrapment, 477
U.S. 41, 50 n.17 (1986)); see also Maryland v. Louisi-
ana, 451 U.S. 725, 731 (1981) (citing “quasi-sovereign
interests”); Nebraska, 325 U.S. at 607-10; Kansas 11,
206 U.S. at 99; Tenn. Copper Co., 206 U.S. at 237.

B. These suits cannot be reimagined as targeting
only “deceptive marketing” within the plaintiff States
U.S. Br. 16. While many governments bringing
climate torts have enjoyed ambiguity about the reach
of their theories, they cannot “paper over the chain of
causation that [they] pled.” U.S. Br. in Support of Mot.
to Dismiss at 12, Rhode Island v. Chevron, No. PC-
2018-4716 (R.I. Super. Ct. May 5, 2020). Because they
impose liability and seek remedies based on global
emissions, they simply cannot be viewed as local con-
sumer-protection torts. This idea has always been
“mere smoke and mirrors.” Id.

Lately, the smoke has started to clear. In a
similar suit brought by the State of Delaware (repre-
sented by the same counsel as New Jersey and Rhode
Island), the trial court rightly dismissed claims based
on interstate gas emissions. In a revealing filing, the
State moved for partial judgment to perfect its appeal
immediately. P1.’s Mot. for Entry of Partial Judgment,
Delaware v. BP Am., No. N20C-09-097 (Del. Super. Ct.
Oct. 21, 2024). “[F]lar from relying solely on in-state
emissions,” Delaware explained, it had “expressly”
and “repeatedly” alleged “cross-border conduct” caus-
ing emissions “in and outside Delaware.” Id. at 2, 12.
Indeed, the State “has no interest in prosecuting”
solely intrastate claims “because the recovery would
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[be] only a fraction” of the demand. Id. at 12-13; accord
Pl’s Letter Br. 1, City of Charleston v. Brabham Oil
Co., No. 2020-CP-1003975 (S.C. Ct. Com. Pl. Dec. 16,
2024) (“[T]he City has never disguised or downplayed
that it seeks relief for ... in-state and out-of-state mis-
conduct”).

Although Delaware and Charleston are not parties
here, the Court may find their remarks probative as
to whether “deceptive marketing” claims in fact “im-
plicate the plaintiff States’ concerns about
extraterritorial regulation.” U.S. Br. 16. The answer
1s yes, and this Court will not be daunted by the task
of “parsing the allegations in all five complaints.” Id.
Scrutinizing complaints is well within the Court’s ken,
see, e.g., Ashcroft v. Igbal, 556 U.S. 662 (2009), and as
the United States acknowledges, the Court may end
up conducting the same review after final judgment.
U.S. Br. 7, 15, 17. The benefits of doing so now include
the tremendous costs of litigating “radically different”
claims from those that might survive appellate re-
view. Mot. 3, Delaware, supra. True, there is the
possibility that every state court protects “state sover-
eignty and comity” to the same degree that this Court
would. Sunoco U.S. Br. 12. But in the meantime,
19 States endure incursions into their autonomy and
face the risks of revolutionary injunctive relief and
draconian taxes on the national energy industry.
There is no good reason to wait and many weighty rea-
sons to resolve these issues now.

II. Not only i1s the assertion of extraterritorial
power an extant injury to State sovereignty; it poses a
real threat of nationwide economic disaster. Neither
the United States nor Defendant States dispute the
magnitude of the claims. California seeks damages for
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spending “tens of billions of dollars to adapt to climate
change” and the “need to spend multiples of that fig-
ure in the years to come.” App.182a (emphasis added).
The other Defendants demand enormous sums too.
App.248a, 264a, 564a, 736a-741a. Plus disgorgement
of profits. App.203a, 258a, 368a, 606a, 780a. Plus
sweeping equitable remedies like abatement and res-
titution. App.201a, 258a, 368a, 605a, 780a.

Is it “too speculative and too attenuated” to think
that some of these costs would be felt by consumers?
U.S. Br. 7. No, it’s “common sense and basic econom-
1cs.” City of New York v. Chevron, 993 F.3d 81, 93 (2d
Cir. 2021). Sure, the causal story can be described ra-
ther pedantically in eight steps. See U.S. Br. 6. Or just
one: If Defendant States enforce their laws as prom-
ised, some of the costs will fall on energy consumers,
including Plaintiff States and their citizens.

Article III does not require the 19 Plaintiff States
to gamble with such risks. Defendants brought suits
based on legal authorities already “in effect” in each
State. U.S. Br. 9. Their suits are progressing. Their
courts are hearing that there’s a “narrow window” to
stop “irreversible” catastrophe. App.615a; see also
App.244a (describing “irreparable harm” from “ex-
panding exploration of potential new oil and gas
reserves”’). Plaintiff States do not need to show that
Defendant States will succeed in returning America to
“the dawn of the Industrial Revolution.” Cf. App.762a.
All they need 1s a “substantial likelihood that the ju-
dicial relief requested will ... reduce [a real] risk.”
Massachusetts, 549 U.S. at 521 (cleaned up). Even a
“small probability” suffices when the injury is “dras-
tic.” Id. at 525 n.23.
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Massachusetts v. EPA strongly supports standing
here. In that case, States had standing because agency
rulemaking on tailpipe emissions could be “a small in-
cremental step” to “slow or reduce” global warming.
Id. at 524, 526. In this case, standing is not premised
on the lawsuits affecting any change in the global cli-
mate, nor on the effect of global warming on States.
Much simpler: Plaintiff States allege only that the
climate lawsuits will effect their direct and immediate
aims by taxing the traditional energy industry. What
follows from a large tax—reduced output, rising prices
for consumers, and higher costs in those sectors for
which energy is a crucial input, Compl. §912-28, 46-
50—is an entirely “predictable chain of events,” FDA
v. All. Hippocratic Med., 602 U.S. 367, 385 (2024);
accord Am. Free Enter. Chamber of Com. Amicus Br.
9-13; Consumers’ Rsch. Amicus Br. 9-15; Nat’l Ass’n
Mfrs. Amicus Br. 16-18.

The Court has found standing in original actions
with much lower stakes. The Court did not dismiss the
risk of losing $500,000 annually as de minimis in Wy-
oming v. Oklahoma, 502 U.S. at 452 & n.11. (And
Plaintiff States alleged the same “loss of tax revenue”
as Wyoming—an independent ground for standing.
Compl. §45.) Nor did the Court scoff when States com-
plained about paying another “seven cents per
thousand cubic feet of natural gas” in Maryland v.
Louisiana, 451 U.S. at 731. In both cases, the Court
ordered injunctive relief; at this stage, all that Plain-
tiff States ask is that their complaint be heard.

The United States has two counterarguments.
First, its brief emphasizes that Plaintiffs challenge
“mere litigation positions” that may not succeed. U.S.
Br. 8. But the Court heard Pennsylvania v. West



8

Virginia over a very similar objection. West Virginia’s
statute had “gone into effect,” U.S. Br. 9, but its effect
was not automatic. Namely, no reduction in gas ex-
ports would occur until “resort ha[d] been had to the
Public Service Commission and the application to it
[for inadequate service] ha[d] been acted upon, either
by granting or by denying relief.” Pennsylvania v. West
Virginia, 262 U.S. 553, 612 (2023) (Brandeis, J., dis-
senting). And an order could issue only “[a]fter notice
to and hearing of the corporation.” Id. In other words,
the economic harms depended on the outcome of ad-
ministrative proceedings just as the economic harms
here depend on the outcome of litigation. In some
ways, the Pennsylvania suit was less direct because
injury depended on a customer complaint, an agency
order, and a company’s response. See id. (“[M]any
things would have to happen and much time must
elapse before any of the exporting corporations
would ... actually be prevented from exporting gas.”).

Similarly, in Maryland v. Louisiana, it made no
difference that Louisiana may well have lost ongoing
state lawsuits challenging the constitutionality of its
gas tax. 451 U.S. at 740. What mattered was that the
“anticipated” tax it was “attempting” to levy “impli-
cate[d] serious and important concerns of federalism
fully in accord with the purposes and reach of [the
Court’s] original jurisdiction.” Id. at 744; see also Ne-
braska, 325 U.S. at 609-10; Penn. R.R., 324 U.S. at 447
(other “prosecutions or suits” did not undermine orig-
inal jurisdiction to remedy injury to state economy).

Second, the United States argues that the inter-
ests at stake are just those of private energy
companies. U.S. Br. 11-14. This too the Court has
firmly rejected in other original actions. In Maryland
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v. Louisiana, the challenged tax was first “imposed on
[private] companies” and then “passed on ... to their
customers.” 451 U.S. at 736-37. And in Wyoming v.
Oklahoma, it was the coal producers who lost sales,
and the State suffered thereafter by missing out on
potential tax revenue. 502 U.S. at 448-50. Both were
direct injuries sufficient to confer standing, and both
types of injuries are plausibly pleaded here. See
Compl. 99 45-47; see also, e.g., Compl. 51 (describing
production of coal, oil, and natural gas in Alabama).
Plaintiffs have also alleged “standing as purchasers of
energy,” a theory supported by Pennsylvania v. West
Virginia and Maryland v. Louisiana. Compl. §948-50.

III. The United States next contends that the on-
going state proceedings are better forums than this
one. U.S. Br. 14-18. But this collision of State sover-
eigns is the “model case” for original jurisdiction.
Texas v. New Mexico, 462 U.S. 554, 571 n.18 (1983).
The 19 Plaintiff States do not consent to the
contemplated abatement of “nuisances” within their
borders, nor to the reach of foreign tort law to reduce
lawful emissions within their borders, nor to any
State’s attempt to dictate policy within their borders.
Consequently, Defendant States have created an
interstate conflict. While one side of the conflict can
press its own claims in its courts, the other side 1s left
to hope that private parties will vindicate its
constitutional rights, the wellbeing of its citizens, our
“federal constitutional structure,” and the basic
“principles of state sovereignty and comity.” Sunoco
U.S. Br. 12-13. No. Alabama is the most interested
and the most natural party to assert Alabama’s sover-
eignty. There is no other forum and no State’s law that
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will do. See Maryland, 451 U.S. at 728; Milwaukee v.
Illinois, 406 U.S. 49, 103 & n.5, 104 n.6 (1972).

The energy companies targeted by Defendants
may raise similar issues in state court, U.S. Br. 17,
but Plaintiff States are not “actually being repre-
sented by one of the named parties” in any of those
cases. Maryland, 451 U.S. at 728. And even if the com-
panies raise “identical constitutional issues,” the
Plaintiff States still would not be “directly repre-
sented” in those proceedings. Id. at 740, 743.

The United States trusts that the state courts will
be “fair” in exercising their “solemn responsibility ...
to enforce the Constitution.” U.S. Br. 17. But the
founders were more “suspicio[us].” Texas v. Califor-
nia, 141 S. Ct. 1469, 1472 (2021) (Alito, dJ., dissenting
from denial of motion for leave to file bill of complaint)
(citing The Federalist No. 80 (Hamilton); Chisolm v.
Georgia, 2 U.S. 419, 474 (1793)). They did not leave
States to hope and trust; they gave States “the right
to have their disputes with other States adjudicated
by the Nation’s highest court.” Id. at 1474; see also
California v. Arizona, 440 U.S. 59, 66 (1979).

IV. There are no obstacles to the Court’s exercise
of original jurisdiction. The United States does not
raise “serious doubts”—only two “questions about the
possibility of ... procedural obstacles.” U.S. Br. 18.
Both questions—application of Younger abstention
and the Anti-Injunction Act, 28 U.S.C. §2283—are
easily answered. Animating both is a federal respect
for state courts. But if States wield their courts to
wage wrongful interstate conflict, such respect is lost.
After all, a plaintiff State could receive injunctive
relief only if had clearly shown a grave harm and the
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absence of an alternative forum. The Court would
then have a choice to leave a sovereign State injured
without a remedy or to “interfere” with the very pro-
ceedings that threaten the injury. It is hard to see how
abstention would be more respectful of States.

In Georgia v. Tennessee Copper Company, the
Court found the State “more certainly entitled to spe-
cific relief than a private party might be.” 206 U.S. at
237. Because States should “not lightly to be required
to give up quasi-sovereign rights for pay ..., they
should not be left to an action at law.” Id. at 237-38.
Here, abstention would require the 19 Plaintiff States
to give up their sovereign rights for nothing and just
“submit to whatever might be done.” Id.

Instead, the Court should “construe 28 U.S.C.
§1251(a)(1) [and] Art. III, §2, cl. 2, to honor [its] origi-
nal jurisdiction” and hear the Bill of Complaint.
Milwaukee, 406 U.S. at 93.

CONCLUSION
The Court should grant the motion.
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