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UNCLAIMED PROPERTY (1981 ACT) §§ 3-5

§ 3. [General Rules for Taking Custody of
Intangible Unclaimed Property].

Unless otherwise provided in this Act or by other
statute of this State, intangible property is subject to
the custody of this State as unclaimed property if the
conditions raising a presumption of abandonment
under Sections 2 and 5 through 16 are satisfied and:

(1) the last known address, as shown on the rec-
ords of the holder, of the apparent owner is in this
State;

(2) the records of the holder do not reflect the iden-
tity of the person entitled to the property and it is es-
tablished that the last known address of the person
entitled to the property is in this State;

(3) the records of the holder do not reflect the last
known address of the apparent owner, and it is estab-
lished that:

(1) the last known address of the person entitled
to the property is in this State, or

(i1) the holder is a domiciliary or a government or
governmental subdivision or agency of this State
and has not previously paid or delivered the proper-
ty to the state of the last known address of the ap-
parent owner or other person entitled to the proper-
ty;

(4) the last known address, as shown on the rec-
ords of the holder, of the apparent owner is in a state
that does not provide by law for the escheat or custo-
dial taking of the property or its escheat or unclaimed
property law is not applicable to the property and the
holder is a domiciliary or a government or govern-
mental subdivision or agency of this State;
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(5) the last known address, as shown on the rec-
ords of the holder, of the apparent owner is in a for-
eign nation and the holder is a domiciliary or a gov-
ernment or governmental subdivision or agency of
this State; or

(6) the transaction out of which the property arose
occurred in this State, and

(1)(A) the last known address of the apparent
owner or other person entitled to the property is
unknown, or

(B) the last known address of the apparent
owner or other person entitled to the property is
in a state that does not provide by law for the es-
cheat or custodial taking of the property or its es-
cheat or unclaimed property law is not applicable
to the property, and

(i1) the holder is a domiciliary of a state that does
not provide by law for the escheat or custodial tak-
ing of the property or its escheat or unclaimed
property law is not applicable to the property.

Comment
Prior Uniform Act Provision:
None.

Section 3 describes the general circumstances un-
der which a state may claim abandoned intangible
property. (There is a special provision for travelers
checks and money orders in Section 4 infra). This sec-
tion closely follows the language of Texas v. New <Jer-
sey,! in which the court reasoned that unclaimed 1

1 Section 3 is akin to a jurisdictional section, in that it em-
powers the state to assert custody. At the same time it limits
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property is an asset of the creditor and should gener-
ally be paid to the creditor state, i.e., the state of res-
idence of the apparent owner. Consistent with that
reasoning it held that unclaimed intangible property
1s subject to escheat or custody as unclaimed property
first by the state of the owner’s last known address. If
that state cannot claim the property, the state of the
holder’s domicile is entitled to it. Consistent with the
court’s concern for a simple rule which would avoid
the complexities of proving domicile and residence
the court established the priority on the basis of in-
formation contained in the holder’s records. Recogniz-
ing that the holder’s records might be incomplete, the
court’s ruling permits a claimant state to prove by
other means that the last known address of the own-
er is within its boundaries. Where the holder’s rec-
ords do not show the owner’s last address, the second
priority claimant, the state of domicile of the holder,
1s entitled to claim the property. The state of the
owner’s last known address can later assume custody
from the state of the holder’s domicile by showing

that jurisdictional assertion and establishes a partial system of
priorities. It would be possible, of course, to separate the two
concepts of jurisdiction and priority. However, the court did not
do so in Texas v. New Jersey, and to do so in this Act might have
some unfortunate and unforseen consequences. The decision di-
rects the state of corporate domicile to take only if the state of
the owner cannot. If Section 3 established as an independent
basis of jurisdiction that the state of the holder’s domicile could
take without regard to the prior claim of the creditor state, there
might well be a race between holder and creditor states, with
attendant confusion for both states and holders. A priority sec-
tion ranking the order of asserting claims would diminish the
race if it were uniformly enacted. However, there is a strong
likelihood that the domiciliary states of major holders would not
enact a priority section and thereby would frustrate the system
established by Texas v. New Jersey. Section 3 combined with
Section 25 establish a system of priorities consistent with Texas
v. New dJersey.
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that the last known address of the owner is within its
borders. Likewise, if the state of last known address
does not have an unclaimed property law which ap-
plies to the property, the state of the holder’s domicile
can take the property, again subject to the right of
the state of last known address to recover the proper-
ty if and when it enacts an unclaimed property or es-
cheat law.

Paragraph (1) restates the factual situation in 7Tex-
as v. New Jersey. As the court there said “. . . the ad-
dress on the records of a debtor, which in most cases
will be the only one available, should be the only rel-
evant last known address.” If the holder’s records are
erroneous and the actual last known address of the
owner 1s 1n another state, that other state can re-
claim the property pursuant to Section 25.

Paragraph (2) covers the situation in which the
1dentity of the person entitled to the property is un-
known, but it is established, either through the hold-
er’s records or by some other means, that the proper-
ty was owned by or payable to a person whose last
known address was within the claiming state. This is
a rational extension of Texas v. New Jersey. Reunifi-
cation of the owner with his property in this circum-
stance 1s impossible, and insofar as that issue is con-
cerned, it makes no difference whether the property
is delivered to the state of the holder’s domicile or the
state of the owner’s last known address. However, fol-
lowing the equitable concept of distributing un-
claimed property among creditor states articulated by
the Supreme Court in Texas v. New Jersey, the sub-
section directs that, where there i1s no record of a
name but there is a record of last known address, the
state of last known address can claim the property.

Paragraph (3) is the secondary rule of Texas v. New
Jersey. The Supreme Court ruled that, when property
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1s owed to persons for whom there are no addresses,
the property will be subject to escheat by the state of
the holder’s domicile, provided that another state
may later claim upon proof that the last known ad-
dress of the person entitled to the property was with-
in its borders. If the property is initially paid or
turned over to the state of corporate domicile, the
state of last known address is authorized to assert its
claim pursuant to Section 25.

However, unless the right to claim the property is
initially conferred in this section, there would be no
basis for a reclamation action under Section 25.
Where a holder originally had the address of the
owner and it has been subsequently destroyed, a
computer code may be one way of establishing an ad-
dress within the state.

Paragraph (4) provides that, if the law of the state
of the owner’s last known address does not provide
for escheat or taking custody of the unclaimed prop-
erty or if that state’s escheat or unclaimed property
law 1s not applicable to the property in question, the
property is subject to claim by the state in which the
holder 1s domiciled. In that instance, the state of the
owner’s last known address may thereafter claim the
property if it enacts an applicable unclaimed property
law. The holder state will act as custodian and pay or
deliver the property to the owner or the state which
has priority under Texas v. New Jersey upon request;
see also State v. Liquidating Trustees of Republic Pe-
troleum Co., 510 S.W.2d 311 (Texas 1974). See Sec-
tion 25.

Paragraph (5) provides that, when the last known
address of the apparent owner is in a foreign nation
the state in which the holder is domiciled may claim
the property. This issue was not dealt with by the



6a

Supreme Court in Texas v. New Jersey, but is a ra-
tional extension of that ruling.

Paragraph (6) provides for a situation in which nei-
ther of the priority claims discussed in Texas v. New
Jersey can be made, but the state has a genuine and
important contact with the property. An example of
the type of claim which might be made under para-
graph (6) arose in O’Connor v. Sperry & Hutchinson
Co., 412 A.2d 539 (Pa.1980). There Pennsylvania
sought to escheat unredeemed trading stamps sold by
a corporation domiciled in New Jersey to retailers lo-
cated in Pennsylvania. Pennsylvania took the posi-
tion that Texas v. New Jersey did not create a juris-
dictional bar to escheat by other states when the
states granted priority were unable to take. There
was no first priority claim since there were no ad-
dresses of the trading stamp purchasers. The second
priority claimant, the state of corporate domicile
(New Jersey), was not permitted under its law to es-
cheat trading stamps (see New Jersey v. Sperry &
Hutchinson Co., 56 N.J.Super. 589, 153 A.2d 691
(1959), affirmed per curiam, 31 N.J. 385, 157 A.2d
505 (1960)) and hence Pennsylvania urged that in or-
der to prohibit a corporate windfall it should be al-
lowed to claim this property. The Pennsylvania Su-
preme Court affirmed a lower court decision which
overruled Sperry & Hutchinson’s motion to dismiss
but did not reach the Texas v. New Jersey issue.

Gift certificates, unused airline tickets, and other
property for which there is no last known address
may be claimed by the state of purchase if the state of
corporate domicile does not have an abandoned prop-
erty law covering the property in question under par-
agraph (6).

Wholly foreign transactions are excluded from the
coverage of the Act. See Section 36.
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§ 4. [Travelers Checks and Money Orders].

(a) Subject to subsection (d), any sum payable on a
travelers check that has been outstanding for more
than 15 years after its issuance is presumed aban-
doned unless the owner, within 15 years, has com-
municated in writing with the issuer concerning it or
otherwise indicated an interest as evidenced by a
memorandum or other record on file prepared by an
employee of the issuer.

(b) Subject to subsection (d), any sum payable on a
money order or similar written instrument, other
than a third-party bank check, that has been out-
standing for more than 7 years after its issuance is
presumed abandoned unless the owner, within 7
years, has communicated in writing with the issuer
concerning it or otherwise indicated an interest as
evidenced by a memorandum or other record on file
prepared by an employee of the issuer.

(¢) A holder may not deduct from the amount of a
travelers check or money order any charge imposed
by reason of the failure to present the instrument for
payment unless there is a valid and enforceable writ-
ten contract between the issuer and the owner of the
instrument pursuant to which the issuer may impose
a charge and the issuer regularly imposes such
charges and does not regularly reverse or otherwise
cancel them.

(d) No sum payable on a travelers check, money
order, or similar written instrument, other than a
third-party bank check, described in subsections (a)
and (b) may be subjected to the custody of this State
as unclaimed property unless:



8a

(1) the records of the issuer show that the travel-
ers check, money order, or similar written instru-
ment was purchased in this State;

(2) the issuer has its principal place of business
in this State and the records of the issuer do not
show the state in which the travelers check, money
order, or similar written instrument was pur-
chased; or

(3) the issuer has its principal place of business
in this State, the records of the issuer show the
state in which the travelers check, money order, or
similar written instrument was purchased and the
laws of the state of purchase do not provide for the
escheat or custodial taking of the property or its es-
cheat or unclaimed property law is not applicable to
the property.

(e) Notwithstanding any other provision of this
Act, subsection (d) applies to sums payable on travel-
ers checks, money orders, and similar written in-
struments presumed abandoned on or after February
1, 1965, except to the extent that those sums have
been paid over to a state prior to January 1, 1974.

Comment
Prior Uniform Act Provision:
Section 2.

Section 4 is concerned with travelers checks and
money orders which are unclaimed. Subsections (a)
and (b) deal with the substantive requirements for
presuming this property abandoned and follow closely
the provisions of Section 2 of the 1966 Act. Although
the general dormancy period has been reduced for
many kinds of property, the 15-year period for travel-
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ers checks and the 7-year period for money orders is
retained. Statistical and economic evidence has
shown that these periods continue to be appropriate.

Subsection (c) is consistent with those cases which
have ruled on the issue of service charges by money
order issuers under the 1966 Act.

Subsections (d) and (e) are new and adopt the rules,
including the dates, provided by congressional legis-
lation which determine the state entitled to claim
sums payable on travelers checks, money orders, and
similar instruments, see Pub.L. 93-495, §§ 603, 604
(Oct. 28, 1974), 88 Stat. 1525-26, 12 U.S.C. §§ 2501 et
seq. The congressional action was in response to the
Supreme Court decision in Pennsylvania v. New York,
407 U.S. 206 (1972), which held that the state of cor-
porate domicile was entitled to escheat money orders
when there was no last known address of the pur-
chaser although the property had been purchased in
other states. Subsection (d) substitutes as the test for
asserting a claim to travelers checks and money or-
ders the place of purchase rather than the state of in-
corporation of the issuer.

§ 5. [Checks, Drafts and Similar Instruments Is-
sued or Certified by Banking and Financial Or-
ganizations].

(a) Any sum payable on a check, draft, or similar
instrument, except those subject to Section 4, on
which a banking or financial organization is directly
liable, including a cashier’s check and a certified
check, which has been outstanding for more than 5
years after it was payable or after its issuance if pay-
able on demand, is presumed abandoned, unless the
owner, within 5 years, has communicated in writing
with the banking or financial organization concerning



10a

it or otherwise indicated an interest as evidenced by a
memorandum or other record on file prepared by an
employee thereof.

(b) A holder may not deduct from the amount of
any instrument subject to this section any charge im-
posed by reason of the failure to present the instru-
ment for payment unless there is a valid and enforce-
able written contract between the holder and the
owner of the instrument pursuant to which the hold-
er may impose a charge, and the holder regularly im-
poses such charges and does not regularly reverse or
otherwise cancel them.

Comment
Prior Uniform Act Provision:
Section 2.

Section 5 covers checks and similar instruments is-
sued or certified by banking and financial organiza-
tions. Checks and other instruments issued by per-
sons other than banking and financial organizations
are covered generally by Section 2. Travelers checks
and money orders are covered by Section 4.



