No. 20-0120

IN THE
SUPREME COURT OF THE UNITED STATES

CSDQQM\B%C - _ peTrTIONER

(Your Name)
VS.

Vo 79 — RESPONDENT(S)
6e,nerﬂ\

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

“The petitioner asks leave to file the attached petition for a writ of certiorari

without prepayment of costs and to proceed in forma pauperis.
Please check the appropriate boxes:

[ Petitioner has previously been granted leave to proceed in fo'rma pauperis in
the followmg court(s):

Petitioner has not previously been granted leave to proceed in forma
pauperis in any other court.

[ Petitioner’s affidavit or declaration in support of this motion is attached hereto.

[0 Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

(] The appointment was made under the following provision of law:

SR
(A

at'yre)
SUPREME CE*L',SR(}LERK

, or

[J a copy of the order of appointment is appended.




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I \ 4 ,Y\%’ » am the petitioner in the above-entitled case. In support of
my motfon to proceed in forma pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during Amount expected
the_ past 12 months next month
You Spouse You Spouse

Employment $<Mm)f $ $ $
Self-employment $ & $ S s
Income from real property $_ @ $ $ $
(such as rental income)

Interest and dividends $ @ $ $ $
Gifts $ 2 $ $ $
Alimony $ Q’ $ $ $
Child Support $__ ¥ $ $_ $
Retirement (such as social $. O $ $ $
security, pensions, '

annuities, insurance)

Disability (such as social $ & $ $ $
security, insurance payments)

Unemployment payments $ O, $ $ $
Public-assistance $__ o $ $ $
(such as welfare)

Other (specify): $ cd $ $ $

Total monthly income: $M£AQ)¢ $ $ - $



2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
. Employment -
%B.Unmgw,, 350 5-2019 $./L. 00 pproy
Moduical nelacr Lot

T Ty e, e :

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address - Dates of Gross monthly pay
Employment
v | $
$
$

4. How much cash do you and your spouse have? $
Below, state any money you or your spouse have in bank accounts or in any other financial
. .institution. e .. C e e e . - . e e . - e e e

Type of account (e.g., checking or savings) Amount you have Amount your spouse has
&& ny § INg Y - $ 2250
= S $ $

$ ~ $

5. List the assets, and their values, which you own or your spouse owns. . Do not list clothing
and ordinary household furnishings.

(0 Home . [ Other real estate
Value - Value

[Motor Vehicle #1 [0 Motor Vehicle #2
Year, make & modelf‘a"h\l L{ ZD r) Year, make & model
Value _/ S, [Adadi Value

[] Other assets
Description
Value




6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or Amount owed to you Amount owed to your spouse
our spouse money - -
w s w0 ¥ —PA $
. \ y WB'OF*
$ $
$

7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

Name Relationship Age

8. Estimate the average monthly expenses of you and YOur family. Show separately the amounts
" ‘paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment —_
(include lot rented for mobile home) $j 00 $

Are real estate taxes included? [JYes [JNo

Is property insurance included? [JYes [JNo
Utilities (electricity, heating fuel, )
water, sewer, and telephone) $ D MOI’D%& $
Home maintenance (repairs and upkeep) $ $
Food $./00-wk $
Clothing $./0- wk $
Laundry and dry-cleaning $ 25wk $

Medical and dental expenses : $ 9 $



You Your spouse

Transportation (not including motor vehicle payments) §$ /30 = o e §$ /@

Recreation, entertainment, newspapers, magazines, ete.  $ $

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s ‘ $50-monkh . §
Life $ $
Health | $ $
Motor Vehicle $ | $
Other: 3 : $

- - - Taxes (not deducted from wages or'inclﬁded-in'mortgage‘ payments) - - - oo ot

(specify): $ $
Installment payments
Motor Vehicle $ \-\ZO Twon $
Credit card(s) $ 7§ monﬂ\h/ $
Department store(s) $ $
Other: | | $ $
Alimony, maintenance, and support paid to others - $ e $
Regular expenses for operation of business, profession,
or farm (attach detailed statement) $ $
Other (specify): $ $

Total monthly expenses: $ $




9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

OYes ENo If yes, describe on an attached sheet.

10. Have you paid - or will you be paying - an attorney any money for services in connection
with this case, including the completion of this form? Q{es [(dNo

P=)
. If yes, how much? s /5000 _

If yes, state the attorney’s name, address, and telephone number:

/0 - 28Y/- 7000

BMmbﬂtﬁbﬂj 21127

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
© ° a typist) any money for services in coriniéction with this case, inéluding the completion of this
form?

" Yes [J No

If yes, how much? }é’p’l,ox 5w o}ésogmr

If yes, state the person’s name, address, and telephone number:

Forwpa'ead LOBW’*‘% 300
ps - |

12. Provide any other information that will help explain why you cannot pay the costs of this case.

| '-A@MWZ»{{MJM‘MNM{O g btne -

I declare under penalty of perjury that the foregoing is true and correct.

Executed on: /2 ,(9&'/2'5@/ ‘ ,20.27

AR A

ad 451(g'r‘1;.turev)




REASONS FOR GRANTING THE PETITION
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,




Dear Ybur Honours;

My name is JoAnn Britt. I am appealing the 4th Circuit Court of
Af)peals Decision. I am sending this appeal to myself.

I previously had counsel. Dan Cox who withdrew from
representing me when he decided to run for the governor of Maryland.
I am kindly requesting that you make allowances for the
“imperfections” of this appeal. I have tried to meet all the
specifications. -

This appeal is addressing that I was a 12 year career employee
who was wrongfully terminated from the United States Post Office.
While under a protected status (ADA) . The assumed Officer In Charge,
used the “Emergency Placement Policy” for me to be removed.

Just under 6 month prior I ref;urned to work from having surgery
on my right shoulder, because of a work related injufy. T had a Limited

Duty Contract that allowed me to return to working 45 hours a week,

6 days a week with restrictions.



Within this appeal you will find statements, signed and dated
affidavits of my accuser whom I worked side by side with for my 12
year career. As well as the previous post master, also the assumed
officer in charge, and myself.

| Thank you for taking the time to read, review and address this
matter in your court.

Respectfully,

JoAnn Britt
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PER CURIAM:

I -JoAnn Britt am appealing the Fourth Circuit Court of Appeals decision to
dismiss without prejudice of Britt’s retaliation claim. Britt is asking the COURTS to
please hear her case against the UNITED STATES POST OFFICE for wrongfully
being placed on emergency placement as well as terminating Britts employment of
approximately 15 years while under a protected status with limited duty work
restrictions and a modified duty contact between the Department of Labor, the
" "Postal Service and myself. ( Sighed and dated 16th Nov 2016)" = "~
Why not have the UNITED STATES POST OFFICE inform Britt of why she was

Terminated? Because to this day- Britt Still Doesn't Know why she lost her job-

over something that happens routinely in the post office The Fourth Circuit Court
- agrees with the district court claiming that Britt’s claims fall short of plausibility-
yet all Britts claims are accurate, factual and truthful, all of thié harassment had
taken place AFTER Britt’s return to work from shoulder surgery. Britt has no

reprimands or forms of discipline in her employment record.

Age, hostile work environment, discrimination, and wrongful termination while
under a protected status,as well as retaliation.
All are valid truthful claims. Britt Never Claimed that they were the “SOLE”

reason for Her Termination. But in conjunction they most definitely are. '



_ 4
AND I Ask the Court - THEN PLEASE BY ALL MEANS- Explain Britt’s

Termination?
Because there was NO ALLEGED ALTERCATION with Alcorn. That warranted

such a severe consequence. ( Unless you consider handing letters to someone an

altercation.)

_.Why do all Britt’s claims fall short in the eyes of the Court?

Why not allow this case to be heard and move forward to Discovery.

As of February 11th - thru April 14th 2017

Amanda Whetzel - supposed OIC- it was made clear after my
termination that Amanda never officially completed the Form 1723, therefore
forfeiting any management authority in the Emmitsburg Post Office. She was
having issues at her assigned office in Walkersville MD - The MPOO Patrick
Curren, put Amanda into the Emmitsburg Post Office until as such time
Emmitsburg was assigned a Postmaster. Amanda was ha\?ing financial

difficulties paying her custody attorney is what she explained.to Hope V
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Alcorn and I several times shortly after her (Amanda) arrival in
Emmitsburg on February 11th 2017. Amanda transferred into a vacant
position at the Emmitsburg Post office in October of 2017. Left open due to
my termination.
(Emmitsburg Post Office only has 2 clerks )
Hope V Alcorn, Retired from the Postal Service September 2017.

On Thursday, April 13th 2017, Amanda had informed me that I
needed to go home earlier than Britts’ schedule read. -
I- Britt- informed Amanda of a regular written out schedule and showed
__Amanda my Modified Limited Duty contract working restrictions and work

schedule.

Amanda stated that, “I don't care. Go home”..

On Friday April 14th, 2017 - Hope V Alcorn reached across herself with
her right hand to hand me letters- I went to grip the letters with my left hand
reaching across myself to do so. And she didn't let go of the letters.( And so
happened- said event )- that Britt was placed on Emergency placement for.

Hope V Alcorn stood by my side- shoulder to shoulder for a 1/2hr to 45
minutes after this took place. - |

I-Britt was then told to leave the office by Amanda.(I found out later
that Patrick Curren the MPOO & Post Master of Westminster Post Office -
Told Amanda to put me out of the office on Emergency Placement-) I was
very shocked and surprised by this since it was morning and there was still

mail to put up and work to be done.
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I was given no explanation and left . I went to my car and messaged
my Union Rep Curt Kreitzer 911- He called me and I explained that I had no
clue as to why Amanda had me leave on a Friday with work to be done. He (
Curt) explained that he would call me back- Curt said he would call Amanda
- then call me back- Curt called me back and explained that Amanda was
putting me on “Emergency Placement” I- Britt explained to Curt that the
Policy says that BOTH people are to leave the office. And the Postal
Inspectors are to be called. This didn't happen.

I Britt believe I have been denied Due Process- throughout the years.
I have a right to face my accusers
Ihavearlght ﬁo knowmvvvhy- Irmw-éé'bﬁt"on énylei;genéi;ﬁl.a:é'erh'ent o
I have a right to know why after 15 years of loyal service to the

United States Postal Service, that I was terminated, under a protected
status.

I have a right to be heard- and have yet to be since 2017.

The District court as well as the Fourth Circut Court of Appeals claim that
my case had failed to state a plausible claim on any count of discrimination. (
Definition of Plausible - having an appearance of truth or reason; seemingly worthy
of approval or acceptahce credible; believable. )

I will provide this court with evidence and documentation showing wrongful
termination, the unjustified implantation of the Emergency Placement Policy that -
was not utilized correctly. |

As well as EEO affidavit statements by the “OIC and my coworker of 15 years

that contradict themselves.
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PREFACE:

Emmitsburg Post Office is a small facility with 6-7 postal employees.

Britt Successfully worked for the United States Postal Service for 15 years, side by

side with Hope V Alcorn. (accuser)

1. Americans with Disabilities Act - Exhibit-
- Britt returned to work under a protected class- with a work related

- Premier Orthopedics Functional Capacity Evaluation done on

11.21.2019

2. Wrongful Termination: Exhibit -
- Per the Collective bargaining agreement between the American
Postal Workers Union and the United States Postal Service-
- Article 16 Discipline Procedures

There are alternatives to being terminated. Per the Contract

Section 1- Principles of Discipline-

“Discipline should be CORRECTIVE in nature Rather than Punitive.”
Section 2- Discussion- Discussion of this type shall be held in private.....

Section 3 -Letter of Warning - A letter of warning is a disciplinary notice in

writing..
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Section 4- Suspension of 14 days or Less

Section 5- Suspensions of more than 14 days or Discharge.
Section 6- Indefinite Suspension Crime Situation

Section 7- Emergency Procedure

Section 8- Review of Discipline- “In no case may a supervisor impose
suspension OR DISCHARGE upon an employee unless the proposed disciplinary
action by the supervisor has first been reviewed and concurred in by the designee.

3. Emergency Placement Policy - Exhibit
Article 16.7 Emergency Procedure - Exhibit
“An employee maybe immediately placed on an off duty status

by employer but remain on rolls where the allegation involves intoxication-
pilferage failure to observe safety rules & regulations, or cases where retaining the
employee on duty my result in damage to the US Postal Service Property, loss of
mail or funds, or where the employee may be injurious to self or others - The
employee shall remain on therolls (non pay status) until disposition of the case has

been had.”

-States that “Removal for Violation of Zero Tolerance Policy/ Improper
conduct”
(this is defamation of Britts loyal years of employment to the USPS, and
work ethic)

4. Offer of Modified Assignment: 16th Nov 2016- Exhibit



9
This contract was accepted and agreed upon by Britts Workers
Compensation attorney, the Department of Labor, the United States
Postal Service representative, and the injured party JoAnn Britt. This
allowed Britt to return to working 45 hours in a 6 day work week with

medical restrictions being accommodated.

(EEO Affidavits )

1 - Age:

Amanda Whetzel was 32 yo; 10+ years Britt’s junior.. Amanda transferred into the
position created when Whetzel terminated Britt earlier that year.

(‘and had no previous experience in a management position)

2. - Hostile work environment: -
Hope Vickie Alcorn was resentful that Britt had filed for workers

compensation for both carpal tunnel as well as bone spurs and a torn rotator
cuff (Rt shoulder) injuries. Alcorn didn't file for workers compensation and
initially used her own health insurance and sick leave to have her carpal tunnel
surgery; and then later had a recurrence. Due to Alcorn being obliged to work
outside her regular scheduled hours, with the opportunity to earn overtime pay.
Alcorn throughout Britts 15 years of service seemed to believe Britt received special

treatment from management..

Britts’ removal gave Amanda Whetzel the opportunity to gain additional hours as

well as overtime income,to fund the custody case she had going on at this time.
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Britt was out 5 months with her shoulder surgery recovery. From June 2016-

November 2016.

Britt returned to work under a protected status and doctors care on the 16th of

November 2016.

2A- Britt had requested several times- “OIC” Amada Whetzel to please have
Alcorn stop

... telling customers that: “SHE (Britt) was the reason Emmitsburg Post Office
didn't have a

Postmaster.” Which was slander, and untrue.

3 - Retaliation:

Britt’s co-workers portrayed annoyance and were resentful of Britt’s Limited
Duty
Modified work Assignment. Alcorn even stated to Britt “Why don't you just leave?

You can't do your job anyway.”

3A- Britt was mandated to do work outside her work restrictions, given by
her physician. Which jeopardized the proper healing of Britts shoulder. Usually on

Saturdays, when Alcorn would leave prior to her
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Scheduled time - and Alcorn would complete an unapproved Annual leave slip,
without prior -approval.by management - and would leave for the remainder of the
day-
Leaving Britt to complete dangerous lifting of heavy mail as well as moving
equipment.

This mandated work was well beyond -Britt's DOL Limited Duty work Restrictions.

3B- Britt was placed on Emergency Placement for allegedly “grabbing

letters”.

The handing of mail between coworkers as well as customers was a regular
occurrence.
. "The Emergency Placement” policy was not implemented or followed per policy
guidelines.

For example: The policy states that BOTH parties are to leave the office
immediately!!
Britt was the only one made to leave a % hr to 45 minutes after the alleged event

took place.

The “OIC” Amanda Whetzel having no authority or management experience - ( the
Form 1723 was never completed giving Amanda Whetzel management authority in

Emmitsburg Post Office)

Amanday Whetzel used the Emergency Placement Policy without knowing why or

how to implement it.

WHEN Britt was told to leave the office on a Monday morning- Britt had NO
1dea why
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She was being told to leave the Emmitsburg Post Office. Nothing out of the ordinary
had taken

place. Britt was placed on Emergency Placement on April 14th 2017. Less than 5

months after

returning to work.

**% THIS ALLEGED “EMERGENCY PLACEMENT” ALLEGATION
TARNISHES BRITTS FORM 50 which is a permanent record ***

. 4. Denied 15 minute break- Since working at the Emmitsburg Post Office -
Br1tt has always had a challenge to be accommodated to take her 15 minute break. -
With every manager that came in when the issue was brought to their attention it
would be fixed for a week or two- then coworkers -Alcorn- would not accommodate
the break time - and cover the counter and customers.

This complaint was never addressed or corrected..

Every act of discrimination was.to try to get Britt to quit so that Amanda Whetzel
to take Britts place in the Emmitsburg Post Office.- Which happened after Britt was
terminated. This would have benefited Amanda Whetzel- since she needed to
justify overtime to cover attorney fees for her custody court case which was in
process at the time of Britts removal. Giving Whetzel opportunity to earn the Over
time she needed and eventually transfer into Emmitsburg Post office Replacing

Britt.

4A - OIC- Officer In Charge- Contradictory to Amanda Whetzel’s statements,
She was never officially the Officer in Charge of Emmitsburg Post Office. The PS
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Form 1723 was never completed, signed or dated giving her management

authority in the Emmitsburg Post Office.

Per the Arbitration Proceedings and collective bargaining agreement between
the American Postal workers union and the US Post Service section 16 Discipline
Procedures written out are several alternatives and consequences for warranted

disciplinary behaviors.

Britt was NOT informed as to the cause of being placed on Emergency Placement.
Britt was NOT informed of the “OIC” Amanda Whetzels decision to terminate her
_employment. -
Britt was NOT informed by the Supporting Official as to the reason to support
Britts employment termination.

SUPPORTING DOCUMENTS WILL BE ATTACHED

Pg 3 Parg 3 of 4th Circuit Appeal brief 9.14.22

The court states that after an administrative review the Postal Service found
that Britt failed to state a prima facie case of Disability Discrimination. ( The court
indicates that there was an administrative review done by the post office ? I am

unaware of such review. )

The Post Office was fully aware of Britt’s Workers Compensation Status.
On Thursday April 13th 2017 when supposedly OIC Amanda Whetzel insisted that

Britt leave work early and sent her home even after Britt showed Amanda her
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Limited Duty Contract with work restrictions as well as work schedule. Whetzel

replied that “I don't care! Go home” .

And then the very next morning, when said “altercation” took place- that is
routine and ordinary becomes an “Event” to have Britt placed on Emergency
Placement- that lead to end of her 15 year career. Causing hardships on her 4
children- tarnishing her permanent record (form 50)- loss of medical benefits for 3 of

her children and herself. Ect ect.

Whetzel was in Emmitsburg just over 2 months (Feb 11th- April 14th 2017)
before exaggerating and fabricating said event into an ALTERATION to justify -
Placing Britt on Emergency Placement and Firing her. Obtaining opportunity and

justifying additional work hours,to gain over time so she could pay her attorney.

Age Discrimination at the time termination with work restrictions Whetzel

was and is 10 years Britts junior.

A hostile work environment was apparent when Britt returned from surgery
on her right shoulder. Britts co co-worker of 15 years had a preconceived notion that
Britt received special treatment in the office. Hope V Alcorn worked side by side
with Britt for 15 years. Alcorn being the “senior clerk’ in the office, seemed to be
bossy and judgemental of others in the office. Alcorn consistently verbalized her
disdain for the “special treatment” she thought Britﬁ received.

Alcorn never filed for workers compensation for her bilateral carpal tunnel.
Alcorn used her own medical insurance and sick leave to have the surgery and time

to recover.
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Alcorn was resentful of Britt when Britt filed for workers compensation to
address both her carpal tunnel surgery as well as Britts work injury to her right
shoulder. Workers Compensation allowed Britt to not use her own resources to
address and recover from these injuries, Alcorn never applied for Workers

Compensation to address her injuries.

In Alcorns’ EEOQ affidavit she indicates that she had not witnessed any
‘harassment by management toward Britt- when it was herself who was doing the
harassment.

Alcorn indicates that she being “senior regular clerk” in the office had a regular
schedule, But that Britt came in “Whenever she wanted with none or very little

. confrontation from any postmaster.” Alcorn in these statements alone showed
jealousy and disdain for Britt.

( Alcorn’s statement is included in the Exhibits )

The court explains that the “complaint must contain sufficient factual matter,
accepted as true, “to state a claim to relief that is plausible on its face”. If this case
was permitted to move forward to discovery it would be proven that there is
evidence showing every claim is factual. But does not solely stand alone as in Sole
Reasoning, but in conjunction with each other at the time of “Said Event” - IF Britt
was misled, or 1ill advised to include the subsequent charges as they applied at the

time, the Britt will consider overlooking them.

Pg 5 of 4th circuit appeal brief A

Britt was factually terminated from her 15 year career under false pretenses

made by a displeased, resentful jealous coworker Alcorn. Alcorn exaggerated a



16
routine happenstance to Whetzel presenting an opportunity to obtain her personal
objective, to afford her attorney. By fabricating an exaggerated event and using the
“Emergency Placement Policy” claiming Britt was a threat to herself and or her
coworkers; to afford Whetzel the opportunity of working additional hours as well as

replacing Britt in the Emmitsburg Office.

The éourt claims that this is mere speculation that this occurred due to her
disability. Nor does Britt explain how the “alleged” resentment and harassment is
linked to her dismissal.

The alleged resentment and harassment is directly linked to Britt’s dismissal
due to the exaggerated presumed “altercation” with Alcorn. Who claims in her
. Statement that she has no idea as to why Britt was placed on Emergency
Placement or fired. Alcorn was angry, annoyed and galled about Britts restrictions

and disabilities.

The ridicule and harassment from Alcorn after Britt returned to work created
a hostile work environment. This was also documented by another employee, a
carrier named Kelly Mills. Even after Britts termination.. When ridicule and
harassment are continuous for months I would venture to say that it is no longer
considered “sporadic incidents” but warrants attention and at the very least a
conversation. None of which either Post Master Darr or “OIC” Whetzel would

address with Alcorn.
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Patrick Curran, the MPOO at the time, represented the Post Office. In
advising Whetzel to Place Britt on Emergency Placement and then Terminate her
_ employment.
Then stating to Britt “ I thought your workers compensation claim was over?”
Britt replied “No I just returned to work in November.” at the Mediation held in
- November of 2017. Management is and was fully aware that Britt returned to work
under a protected status. As well as being aware that Britt had filed an EEO
against her employer since Britt’s mail was delivered to the same Post Office she
was employed at. Then came the Letter of Removal.
The court claims that too much time had passed between filing for workers
compensation in 2012 and termination in 2017- Britt poses to the court that that
was how long it took to have the claim for a work related injury to be accepted and

to have a surgery scheduled in 2016.

During the 19 day separation Britt relied heavily on her Union
Representative to resolve the mafter and return her to work. The notice of removal
could not be issued until the Preliminary Disciplinary Interview was completed.
Britt reached out to the USPS Employee Assistance Program where they advised to
call and file for and EEO investigation. Since the Post office was being
uncooperative in communications with the APWU representative. Which

Britts union representative Curt Kreitzer was expecting to be present.

The defendants were quite aware of the fact that Britt was filing an EEO
Complaint since all Britts mail was delivered to her Post Office Box at the

Emmitsburg Post Ofﬁc_e.
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The court has affirmed the district court’s dismissal with prejudice of Britt’s
disability and age discrimination claims as well as her hostile work environment
claim The 4th circuit also affirm the district court’s dismissal without prejudice of
Britt’s retaliation claim.
The whole 4 month experience was nothing short of harassment, demeaning
comments,

sly remarks and judgements.

. Throughout the reading of this whole decision it is apparent that the courts

downplay the actions of Britt’s coworkers as isolated inconsequential incidents.
Leaving the burden of proof on Britt to prove the allegations she claims in the EEO
file. Yet there is NO BURDEN OF PROOF ON THE POSTAL SERVICE to
VALIDATE Britts TRUE Cause for Terminating her 15 year CAREER right after
her returning from surgery caused by a work related injury. Yet they are accurate
and truthful. Starting upon the Britt’s return to work as of the 16th of November
2016 thru the time she was placed on Emergency Placement on the 14th of April
and then terminated on the 11th of May 2017. '

There has been no investigation, or proof of what took place between Alcorn
and Britt warranted any kind of drastic discipline. That an inexperienced clerk
Whetzel placed in an assumed “Officer In Charge” management position without
having knowledge or authority to implement the Emergency Placement Policy in
the proper manner. How and why is it that a discussion never took place between

Britt and the supporting official as to what took place?
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Does the speculative exaggeration of a routine occurrence really call for the
termination of a 15 year loyal and hard working employee? With no other recourse
but to terminate her ?
Do the policies of the APWU contract mean nothing? That they can be discarded

and not even implemented in this or any case?

This whole state of affairs has nearly destroyed a career employee's life - not to
mention the lives of her children and grandchildren. Marking her permanent record
- her form 50 prevented her from ever obtaining other government employment by

defacing her name claiming that she was placed on “Emergency Placement.”.

Britt claims to have been denied her 15 minute break. Well, this has been an
on going issued for 15 years, since it was never afforded or made available- For Britt
to get a break Alcorn had to work the front counter, which Alcorn disdained doing-
except when certain customers came in
So Britt only took necessary breaks to address what needed to be addressed at the

time.

From the time Britt returned to work on Nov 16th 2016- Every Saturday
work was mandatory- Working with Alcorn was trying, since Alcorn would leave
Britt with Mandatory work outside the limitations of her limited duty restrictions.
Alcorn would complete a “unapproved” leave slip and leave prior to the end of her
scheduled shift. Leaving Britt to complete mandatory work alone. Lifting - moving

heavy equipment- repeatedly reaching above her right shoulder ect..
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Yet the court claims that this is mere speculation, when in fact Alcorn was
made fully aware of Britts working limitations and clearly did not concern herself
with reasonable accommodations, or consideration. Alcorn may falsely indicate that
she was unaware of anything pertaining to Britts restrictions but in an office of only

6 people they need to be aware of the medical restrictions of coworkers.

Britt prior to her shoulder injury would do the best she could to accommodate
Alcorn and her lack of sincerity and her continuously “bending the rules” to
accommodate her own lack of wanting to work her schedule. As well as making a
N -(_:oir_l_gqi(_)ug decisiqn to.l_e_'a_ye Britt with hfazar_df_)u_s ~Work which jeopalgdi_zed Britts
right shoulder recovery, and were well outside her work restriction parameters,
indicated by her doctor. This is a direct result of Britt returning to work under a

protected status. With work restrictions due to her work related injury.

Britt’s age discrimination claim is valid to the extent that Whetzel who terminated
Britt’s career ultimately replacing Britt in the Emmitsburg office 6 months after

terminating Britt is in fact 10 years younger than Britt.

If this case were permitted to go to discovery there would be testimony of
the fact that Whetzel had challenges in the previous offices she worked in. And was

wanting to transfer to another office.

Britt was informed by a representative at the EEO office that all claims
should be included that were present and factual at the time of termination. This
includes the age factor of Whetzel. Who had obtained personal gain from Britts

termination. As well as Britt’s position in the Emmitsburg Post office.



Please review the attached documentation.

Please allow this case to be heard.

This wrongful termination and injustice has had a profound impact on my life

as well as my childrens lives.

Please let my case be heard.

Thank you for your time and consideration in this matter.

_ Respectfully,

JoAnn Britt
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Beyond mere resentment, Britt alleges that the Acting Postmaster, Eric Darr,
“mocked [her] for her disability,” once asking her “why don’t you go and get a job at a
doctor’s office” in reference to her frequent doctor appointments. J.A. 6. Britt further
claims that her coworkers told approximately ten customers that Britt was “the reason that
the [Emmitsburg] post office did not have a postmaster because no one wanted to work in
that office because of her.” Id.

The tipping point, however, arose on April 14, 2017, when Britt was placed on
emergency leave without pay due to allegedly “false aliegations” of an altercation with
Alcorn, in which Britt forcibly tugged or grabbed letters out of Alcorn’s hand. J.A. 8. After

 being “unlawfully” placed on leave, Britt filed an Equal Employment Opportunity (‘BEO™) .
complaint against Darr, Alcorn, and another coworker, Amanda Whetzel. Id. On May 22,
2017, Britt “received back in her mail a stamped draft of her . . . EEO complaint of
discrimination.” Id. “Immediately after” that piece of mail was delivered, Britt was issued
a Notice of Removal from the Post Service, citing the altercation with Alcorn. Id.

After an administrative review, the Postal Service found that Britt failed to state a
prima facie case of discrimination. Britt responded by filing a complant n federal court,
alleging (1) disability discrimination under the Rehabilitation Act, 29 U.S.C. § 794, (2) age
discrimination under the Age Discrimination in Employment Act, 29 U.S.C. § 633a, ;md
(3)a) a hostile-work-environment and (3)(b) retaliation claim resulting from her
workman’s compensation filing and EEO complaint. The district court dismissed Britt’s
complaint under Federal Rule of Civil Procedure 12(b)(6) because it failed to “present

enouch evidence to prove a prima facie case” of discrimination. Britt v. Brennan, No. CV
D bl
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RDB-19-0401, 2020 WL 17017i 1, at *3 (D. Md. Apr. 8, 2020). Counts (1)—(3)(a) were
dismissed with prejudice, while Count 3(b) was dismissed without prejudice. /d. at *7. Britt
timely appealed.

In September 2021, a panel of this Court heard oral argument, but questioned
whether this Court had jurisdiction to hear Britt’s appeal. The Cburt, sitting en banc, held
that we do, and returned the merits of Britt’s appeal to this pahel for decision. Britt v.
DeJoy, 45 F.4th __, 2022 WL 3590436, at *7 (4th Cir. Aug. 17, 2022) (en banc).

II.

We review de novo a district court’s grant of a motion to dismiss for failure to state

aclam. See Paradise Wire & Cable Defined Benefit Pension Plan v. Weil, 918 F.3d 312,

317 (4th Cir. 2019); Fed. R. Civ. P. 12(b)(6). When considering a Rule 12(b)(6) motion to
dismiss, “we must accept the factual allegations of the complaint as true and construe them
in the light most favorable to the nonmoving party.” Rockville Cars, LLC v. City of
Rockville, 891 F 3d 141, 145 (4th Cir. 2018). We may also “consider documents attached
to the complaint or the motion to dismiss ‘so long as they are integral to the complaint and
authentic.”” Id. (quoting Kensington Volunteer Fire Dep’t, Inc. v. Montgomeiy Cnty., 684
F.3d 462, 467 (4th Cir. 2012)).

To survive a 12(b)(6) motion to dismiss, the “complaint must contain sufficient
factual matter, accepted as true, ‘to state a claim to relief that is plausible on its face.”” Id.
at 145 (emphasis added) (quoting Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). To be

plausible, the complaint must contain sufficient factual allegations to “allow[] the court to



USCA4 Appeal: 20-1620 Doc: 73 Filed: 09/14/2022 Pg:50f 13
Case 1:19-cv-00401-RDB Document 52-1 Filed 09/14/22 Page 5 of 13

draw the reasonable inference that the defendant is liable for the misconduct alleged.”?
Paradise Wire, 918 F.3d at 317 (quoting Igbal, 556 U.S. at 678). Britt’s complaint falls
well short of this standard for each of the alleged claims.
A.

We turn first to Britt’s Rehabilitation Act claim. Section 504 of the Rehabilitation
Act provides that “[n]o otherwise qualified individual . . . shall, solely by reason of her or
his disability, be excluded from the participation in, be denied the benefits of, or Be
subjected to discrimination under any program or activity . . . conducted by . . . the United
States Postal Service.” 29 U.S.C. § 794(a).

Britt fgilﬁd to.pnl_aqsibly state a clalm underthls statutg as she did not allege fagts
demonstrating that she was dismissed “solely by reason of her . . . disability.” Id. (emphasis
added). To wit, while she claims that she was denied fifteen-minute breaks and forced to

complete additional work outside the bounds of her Modified Assignment due to a

coworker’s unapproved leave, she offers nothing more than mere speculation that this

2 Critically, “‘an employment discrimination plaintiff need not plead a prima facie
case of discrimination’ to survive a motion to dismiss.” Bing v. Brivo Sys., LLC, 959 F.3d
605, 616 (4th Cir. 2020) (quoting Swierkiewicz v. Sorema N. A., 534 U S. 506, 515 (2002)), -
abrogated on other grounds by Britt, 45 F 4th __, 2022 WL 3590436. Instead, a plaintiff
need only allege facts sufficient to “to satisfy the elements of a cause of action created by
that statute.” McCleary-Evans v. Md. Dep’t of Transp., State Highway Admin., 780 F 3d
582, 585 (4th Cir. 2015).

The district court therefore erred in requiring Britt to “prove a prima facie case” of
harassment and discrimination under the burden-shifting rule of McDonnell Douglas Corp.
v. Green, 411 U.S. 792 (1973). Britt, 2020 WL 1701711, at *3; see id. at *4—6. However,
“we may affirm the dismissal despite the district court’s erroneous analysis if the complaint
fails under the ordinary rules for assessing sufficiency.” Holloway v. Maryland, 32 F .4th
293,298-99 (4th Cir. 2022).
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occurred due to her disability. Nor does she explain how the alleged resentment and
harassment linked back to her dismissal. Thus, she fails to plausibly allege that she was
“subjected to discrimination” at work “solely by reason of her disability.”

B.

Britt’s age-discrimination claim suffers from similar deficiencies. The Age
Discrimination in Employment Act provides that “personnel actions” affecting federal
employees aged 40 and older “shall be made free from any discrimination based on age.”
29 US.C. § 633a(a).

Although Britt falls within the covered age range, her amended complaint offers
nothing but wholesale speculation linking her age to her dismissal. Brit argues that the.
Postal Service “sought to constructively discharge [her] because of her age”—she was 45
at the time—"“because [a] coworker|, Whetzel,] .. . who is 10 years younger than her,
wanted her employment position.” J.A. 10. But the only factual allegations offered in
support of this claim are that (1) Whetzel—who already worked at the same ofﬁce——was '
hired into Britt’s position six months after she was terminated, and (2) Whetzel would
benefit ﬁoﬁ the increased hours. These facts cannot support a reasonable inference that
the Postal Service terminated Britt’s employment because of her age and not the altercation
with Alcorn. See Bing v. Brivo Sys., LLC, 959 F.3d 605, 617 (4th Cir. 2020) (holding that
the plaintiff’s alleged facts about his termination could not plausibly state a claim of racial
discrimination, particularly where he “specifically alleged a non-racial reason for the

termination™), abrogated on other grounds by Britt, 45 F.4th __ 2022 WL 3590436. The
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district court, therefore, appropriately dismissed this claim as too speculative and
conclusory to withstand a motion to dismiss.
C.

The district court also properly dismissed Britt’s third claim regarding a hostile
work environment. To establish a hostile-work-environment claim, a plaintiff “must
demonstrate that the alleged conduct: 1) was unwelcome; 2) resulted because of her gender,
disability, or prior protected activity; 3) was sufficiently severe or pervasive to alter the
conditions of her employment; and 4) was imputable to her employer.” Pueschel v. Peters,
577¥.3d 558, 564-65 (4th Cir. 2009) (internal quotation marks omitted).

Here, Britt’s factual assertions fall short of plausibly alleging a “severe and
pewésive” abuswe worklng environr‘nenvt.mTo .déte;ﬁ;ine %hetile‘r tile cﬁa;i-leﬁéed C(;nduct
“was objectively ‘severe or pervasive,”” we look “‘at all the circumstances,” including ‘tﬁe
frequency of the discriminatory conduct; its severity, whether it is physicaily threétening
or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with
an employee’s work performance.”” E.E.O.C. v. Sunbelt Rentals, Inc., 521 F 3d 306, 315
(4th Cir. 2008) (quoting Harris v. Forklift Sys., Inc., 510U.S. 17, 23 (1993)).

Britt’s only factual allegations in support of her hostile-work-environment claim are
that (1) she was often denied her fifteen-minute breaks; (2) she was made to work other
staff’s hours and lift boxes heavier than permitted by her Modified Assignment; (3) she
faced resentment from her coworkers; (4) she was once told by Darr to find a job at a
doctor’s office; (5) her coworkers told ten customers that her office did not have a

postmaster because no one wanted to work with her; (6) Alcorn would refuse to help her
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at the mail counter; and (7) through all these activities, Alcorn and Darr tried to “intimidate
[her] into quitting.” Britt, 2020 WL 1701711, at *5. But, as the district court observed, even
taken in the light most favorable to Britt, these facts amount to nothing more than “sporadic
inéidents,” “none of which were extremely serious,” and none of which rise to the level of
“severe or pervasive” conduct. Id.; ¢f. Edmonson v. Potter, 118 F. App’x 726, 730 (4th Cir.
2004) (per curiam) (finding no hostile work environment where a Postal Service worker
claimed her “light duty work . . . fostered an atmosphere of resentment . . . among her co-
workers™).
D.
) Final-ly? _Britt argues Fhat the Postal Service unlawfully retaliated against her for
‘seeking workers’ compensation and later filing an EEO complaint. To make out a
retaliation claim under the Rehabilitation Act, a plaintiff must allege “(1) engagement in a
protected activity; (2) adverse employment action, and (3) a causal link between the
. protected activity and the employment action.” Coleman v. Md. Ct. of Appeals, 626 F 3d
187, 190 (4th Cir. 2010).

As an initial matter, Britt challenges the district court’s conclusion that the only
“protectéd activity” that Britt engaged in was her filing of an EEO complaint, and not her
filing for workers’ compensation. Britt, 2020 WL 1701711, at *6. Notably, this Court has
previously held that “[ﬂiling a workers’ compensation claim is not something that is
covered by the ADA” and therefore is not a protected act under the ADA’s anti-retaliation
provision, 42 U.S.C. § 12203(a). Reynolds v. Am. Nat’l Red Cross, 701 F.3d 143, 154 (4th

Cir. 2012). “The ADA and Rehabilitation Act generally are construed to impose the same
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requirements due to the similarity of the language of the two écts.” Baird ex rel. Baird v.
Rose, 192 F.3d 462, 468 (4th Cir. 1999). And the Rehabilitation Act incorporates the
ADA'’s anti-retaliation provision. See Pearlman v. Pritzker, 564 F. App’x 716, 718 (4th
Cir. 2014) (per curiam); 29 U.S.C. § 794(d). It would seem to logically flow, then, that
“Ifhling a claim for workers’ compensation does not constitute protected activity
under . . . the Rehabilitation Act[.]” Lanza v. Postmaster Gen. of the U.S., 570 F. App’x
236, 241 (3d Cir. 2014).

Moreover, even if this activity was protected, Britt failed to plausibly allege
causation. A causal connection can be demonstrated by “show[ing] that ‘the adverse act

bears sufficient temporal proximity to the protected activity,”” showing “the existence of

facts that ‘suggest[ ] that the adverse action occurred because of the protected activity,””
or a combination thereof. Smith v. CSRA, 12 F .4th 396, 417 (4th Cir. 2021) (quoting
Roberts v. Glenn Indus. Grp., Inc., 998 F.3d 111, 123 (4th Cir. 2021)). Britt failed to proffer
any link between her claim for workers’ compensation and her termination other than mere
speculation.® And too much time passed between Britt’s filing for worker’s compensation

in 2012 and her termination in 2017 to establish a plausible causal link based on temporal

proximity alone. Roberts, 998 F.3d at 127 (explaining that, “absent other evidence of a

3 Britt also seemingly suggests that her limited-duty status and weightlifting
restrictions were “protected activities” under the Rehabilitation Act. Even assuming that is
true, she has not provided any connection, beyond speculation, between those activities
and her termination. See Reynolds, 701 F 3d at 154 (rejecting a plaintiff’s retaliation claim
even though the plaintiff’s supervisor required him to “move items in excess of [his lifting]
limitation,” since even assuming it met the first two prongs of the retaliation test, he failed
to allege facts supporting a causal nexus). ' '
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causal relationship, [even] a lapse of two months between the protected activity and the
adverse action is sufficiently long so as to weaken significantly the inference of causation”
(internal quotation marks omitted)).

Britt’s remaining retaliation claim also fails to plausibly allege a causal link between
the protected activity—filing an EEO complaint—and the adverse employment action—
her dismissal. As the district court pointed out, Britt’s amended complaint never alleges
when she filed her EEO complaint. Britt, 2020 WL 1701711, at *6. However, an EEO-
inquiry report attached to the motion to dismiss suggests that Britt first contacted the EEO
office on May 3, 2017.* So, nineteen days separated her initial contact with the EEO and
her receipt of her Notice of Removal on May 22. This temporal proximity leans in favor of
Britt but falls short of alleging a plausible causal link for two reasons.’

First, Britt had already been on unpaid leave for nearly three weeks before she
contacted the EEO office. Cf. Francis v. Booz, Allen & Hamilton, Inc., 452 F 3d 299, 309
(4th Cir. 2006) (“Where timing is the only basis for a claim of retaliation, and gradual
adverse job actions began well before the plaintiff had ever engaged in any protected
activity, an inference of retaliation does not arise.” (quoting Slattery v. Swiss Reinsurance

Am. Corp., 248 F.3d 87, 95 (2d Cir. 2001))). Britt was put on unpaid leave for the

# Neither party challenges the district court’s consideration of the Postal Service's
Notice of Removal or EEO Inquiry Report as documents “integral” to the amended
complaint. Brift, 2020 WL 1701711, at *2.

5 Cf. Miller v. Md. Dep’t of Nat. Res., 813 F. App’x 869, 879 (4th Cir. 2020) (per
curtam) (noting that temporal proximity of less than a month “‘weigh{ed] heavily’ in
support of concluding that [a]ppellant pled facts establishing causation,” especially where
the appellant “pled more than mere temporal proximity to establish causation” (emphasis
added)). '

10
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altercation with Alcorn on April 14, and that altercation ultimately became the cited reason
for her termination. Cf. id. (noting, in the context of a summary judgment action, that the
fact that “[t]he actions that led to [the plaintiff’s] probation and termination began before
her protected activity” undermined a claim of retaliatory animus).

Second, her complaint fails to plausibly plead that Defendants were actually aware
of her EEO complaint at the time they issued her Notice of Removal. Such knowledge may
not be necessary to survive a motion to dismiss in every single case. E.g., Miller v. Md.
Dep’t of Nat. Res., 813 F. App’x 869, 878-79 (4th Cir. 2020) (per curiam) (holding that a
plaintiff need not show the actual decision maker had knowledge of the protected activity
to survive a motion to dismiss, but hlghhohtmg that the appellant s supervisors knew of

“hl—s'rnl-eed for ”acﬂco‘r‘nr.noda;tl(.)r‘l; and denled them :md that they subseque-ntlglhméde false
accusations against him). But the lack of a plausible allegation of knowledge surely
undermines any charge of causality between the protected activity and the adverse
employment action. Cf. Amis v. Mayorkas, No. 21-1544, 2022 WL 1090252, at *2 (4th Cir.
Apr. 12, 2022) (per curiam) (affirming dismissal of a retaliation claim where the plaintiff
“[did] not allege When he engaged in prior protected activity” and did not allege that the
decision makers were aware of his participation in protected activity), Clark Cnty. Sch.
Dist. v. Breedén, 532 U.S. 268, 273 (2001) (discussing “cases that accept mere temporal
proximity between an employer’s knowledge of protected activity and an adverse

employment action as sufficient evidence of causality to establish a prima facie case”

(emphasis added)).

11
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Instead, she suggests in her Opening Brief that we infer that, because Defendants
worked at the Post Office, they must have seen a (sealed) piece of mail delivered to her
from the EEO office, recognized if as a complaint against them, and immediately retaliated
against her for it by, within hours, preparing and filing a notice of removal. Opening Br. at
15. Even 1if we could conclude that these inferences fairly arise from the thin allegations in
her complaint—which state merely that “immediately after delivery” of her EEO complaint
“by the same individuals the complaint was against,” Britt “was issued a notice of
removal”—they are dispelled by the fact that the Notice of Removal is dated May 19, 2017.
JA.8; see JA. 54-55. That is three days before the placement of her EEO draft complaint
in her mailbox. She does not allege that Defendants mendaciously backdated the Notice of
Removal to é?e‘até the- z;i)ﬁéaglr-ancé thaf if \;as lzou; iﬂ .fétéliétior; f_o; Hher EEO é:;rﬁpiaint:
Given the dearth of relevant facts, there is no plausible inference that retaliatory animus
caused Britt’s termination.

The factual allegations contained within the complaint as to Britt’s retaliation claim
therefore fail to “raise a right to relief above the speculative level.” McCleary-Evans v. Md.
Dep’t of Transp., State Highway Admin., 780 F 3d 582, 585 (4th Cir. 201 5) (quoting Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

1L

For the aforementioned reasons, we affirm the district court’s dismissal with
prejudice of Britt’s disability and age-discrimination claims as well as her hostile-work-
environment claim. We also affirm the district court’s dismissal without prejudice of Britt’s

retaliation claim.

12
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AFFIRMED
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