
SUPREME COURT OF UNITED STATES 

If FIRST STREET N.E. WASHINGTON, DC 20543

Case#

Altony Brooks vs Johnston, Salisa Fludd, Kris jacumin, Berkeley County 

Sheriffs office, ofc john doe, oFc Greene, Nurse John Doe

Altony Brooks vs State of South Carolina

Dear Clerk

Enclosed is a copy of petitioner writ of certiorari please have the 

documents filed and returned to me.

/

Thank you, Altony Brooks

RECEIVED
ra 24 2023



Question

The court of Appeals erred when it denied petitioner the Right To file 

his petition for rehearingDenqmq^K A aF Tim To VttfFzr
Hi5 KfftftL. ^

The court of Appeals file its judgment in case 21-7115 on September 22, 
2022, [petitioner submit that before he could receive the order in the 

mail. Defendants Berkeley County Sheriffs Office had him arrested on 

September 26,2022. Petitioner submit that he made bail on the false 

allegation September 30th 2022, and request for a petition rehearing in 

banc timely. Thereafter petitioner request that the court grant him A 

extension of time to perfect the brief for his motion for rehearing en 

banc. During these times plaintiff was arrested by defendant Berkeley 

County Sheriff’s office on November 23rd 2022. The court denied 

petitioner request for time to brief his motion for rehearing en banc. Tn 

petitioner request he stated that he had over 6 cases in the lower and 

higher court that he was the only counsel in those cases and that he 

needed additional time. Petitioner was denied his request for extension 

of time November 20 2022, at this time plaintiff did not know of the 

denial as he was in the adversary custody. As shown plaintiff was 

arrested 45 days after the arrest in September 26th 2022. On December 

7th 2022 plaintiff wrote the Court of Appeals for the fourth circuit 

requesting that the court forward his request for a notice of appeal to the 

united states Supreme Court. In his request he asked that the court 

include the judgments in the case and send them to the court. The Court 

of Appeals did not forward the request to the Supreme Court and sent 

the letter back to the plaintiff. Plaintiff had his father right the court 

explaining that he was in custody of defendants and seek to file a appeal. 
Tn this instance his father sent certified mail to the us court of appeals, 
once plaintiff was released his father notice he wrote the court of appeals 

for the fourth circuit and he re sent the same letter to the United States 

supreme court requesting that his son be given the right to Appeal.
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Petitioner submit that governmental intrusions has denied him the right 

to adequately brief his issues to the court and has caused financial 

burdens in access of woes to disable the plaintiff in adequately litigating 

and is done by design. Plaintiff is innocent of the offenses, did not 

violate the law and the burdens has been placed on him to refute all 

while impeding and frustrating his case and livelihood. As plaintiff is 

paid from his start up business and a lot of his time was spent working to 

catch up in bills after the posting of bail September 26 2022 and now 

due to government action beyond his control he’s been denied the right 

for rehearing. Petitioner submit that see, e.g., Wainwright v.
Sykes, 433 U. S. 72. Thus, when a prisoner files a second or 

subsequent habeas petition, the government bears the burden of 

pleading abuse of the writ. This burden is satisfied if the 

government, with clarity and particularity, notes petitioner's prior 

writ history, identifies the claims that appear for the first time, and 

alleges that petitioner has abused the writ. The burden to 

disprove abuse then shifts to petitioner. To excuse his failure to 

raise the claim earlier, he must show cause -- e.g., that he was 

impeded by some objective factor external to the defense, such 

as governmental interference or the reasonable unavailability of 

the factual basis for the claim -- as well as actual prejudice 

resulting from the errors of which he complains. He will not be 

entitled to an evidentiary hearing if the district court determines as 

a matter of law that he cannot satisfy the cause and prejudice 

standard. However, if he cannot show cause, the failure to earlier 

raise the claim may nonetheless be excused if he can show that a 

fundamental miscarriage of justice -- the conviction of an innocent 

person -- would result from a failure to entertain the claim.
Pp. 499 U. S. 478-497.petitioner submit that the government 

intrusion of arresting him was done every time the court made a 

order which shows the government intent to cause him to 

procedural default, plaintiff submit that a look into the records of 

this case will show that he was arrested before the hearing on the 

dismissal of the state law claims by party defendants, and also
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Arrested days before the initial trial in this case by defendants using the 

same bench warrant tactic. In this instance petitioner submit that the 

impediments constitute a gross miscarriage of justice on behalf of 

defendants intrusions of arrest throughout the pending of the case and 

cause for national importance to address sovereign Immunity, and 

insurance liability and immunity issues in the fourth circuit. Petitioner 

submit that he was unable to brief his appeal of the jury trial order 

particularly on the immunity argument that counsel briefed and was 

prevented by the court to further brief stating that counsel could 

preserve it for appeal, due to his counsel being relieved from the case, 
to petitioner not being able to object to the order without a hearing 

due to being arrested on behalf of defendants and sent to prison on 

contempt of court at a traffic court. Which has ultimately leave 

petitioner counsel less to perfect a appeal with no hands on documents 

and only a memory of events that's passed in a 60 day span since 

petitioner prevailed at trial. Petitioner submit that this gross miscarriage 

justice has given defendants the notion to perpetuate intrinsic and 

extrinsic fraud upon the court in causing obstruction of justice In acts 

away from the court arresting petitioner continuously and denying him 

adequate legal material to cause petitioner to default claims has led to 

the clarification of the issues in this case, petitioner submit the issues of 

sovereign Immunity was brought up the day petitioner was arrested at 

the us district court by us marshalls and held at the hearing in a stun 

gun belt. These acts constitutes a gross miscarriage of justice on behalf 

of the court and calls for correction. As shown a sequence of events has 

taken place and the defendants has used these tactics to attempt to get 

around the true facts surrounding defendants Sovereign immunity 

argument so the true facts of the case can be misconstrued. However 

petitioner was able to timely catch it with a petition for writ of certiorari 
as the government intrusions has caused petitioner to not brief the
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issues for rehearing. And has caused the court of appeals to denie 

petitioner request for extension of time for rehearing and has 

prevented petitioner the means to litigate the claims efficiently 

throughout the proceedings.
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arrested days before the initial trial in this case by defendants 

using the same bench warrant tactics.

In this instance petitioner
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Question

The trial court and the court of appeals erred in granting defendants 

sovereign immunity contrary to clearly established law in violation of 

Andrew MCcal vs Batson

Petitioner submit that defendants where sued in there individual capacity 

for federal 8th amendment cruel and unusual punishment and state law 

claims of assault and battery that arouse out of the same nucleus of facts 

and submit that the court has supplemental jurisdiction to hear the state
law claims. See. ion set forth in Article HI of the Constitution confers supplemental 
jurisdiction over state law claims that arise out of a “common nucleus of operative facts” with 
substantive federal claims.2 In determining whether multiple disputes arise from a “common 
nucleus of operative facts,” the Second Circuit asks whether the facts underlying the claims 
before it “substantially overlap” or whether the federal claim “necessarily brought the facts 
underlying the state claim before the court.” Achtman v. Kirby, Mclnemey & Squire, LLP, 464 
F.3d 328,335 (2d Cir. 2006).3 Thus, the determination at the heart of the question of whether or 
not a district court possesses supplemental jurisdiction is fact-based and is necessarily made on a 
case-by-case basis. A district court must therefore conduct a close examination of the facts it in 
each case underlying the federal and state claims to ensure that the facts derive from a single 
occurrence or set of facts. The doctrine of supplemental jurisdiction is traditionally “a doctrine of 
discretion, not of plaintiff’s right.” Gibbs, 383 U.S. at 726. Subsection 1367(c) “confirms the 
discretionary nature of supplemental jurisdiction by enumerating the circumstances in which 
district courts can refuse its exercise.” City of Chicago v. Int’l College of Surgeons, 522 U.S.
156, 173 (1997).4 Subsection 1367(c) provides that a district court “may” decline to exercise 

- jurisdiction over a claim under subsection (a) if (1) the claim raises a novel or complex issue of 
state law; (2) the claim substantially predominates over the claim(s) over which the district court 
has original jurisdiction; (3) the district court has dismissed all claims over which it has original 
jurisdiction^ or (4) in “exceptional circumstances,” when there are other “compelling reasons” 
to decline jurisdiction. 28 U.S.C. § 1367(c); Parker, 468 F.3d at 743. “Whenever a federal court 
has supplemental jurisdiction under section 1367(a), that jurisdiction should be exercised unless 
section 1367(b)[6 ] or (c) applies.” Id. (emphasis added). Continuing, the Eleventh Circuit stated 
that “[a]ny one of the section 1367(c) factors is sufficient to give the district court discretion to 
dismiss a case’s supplemental state law claims.”

Petitioner submit that the statue of 28 u.s.c 1367 (c) was alleged in the 

initial complaint and argued in petitioner initial objection to the courts 

dismissal and is what gives the court supplemental jurisdiction to hear 

the case in defendant individual capacity. The courts ruling today 

dismissed plaintiff state law claims against individual defendants on the
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grounds of official capacity. From the thrust of this complaint defendants 

where being sued in federal court for federal and state violations arising 

out of the same nucleus in there individual capacity.(ecfNo.l,)
Sovereign Immunity is not available to government 
officials who are sued in their Individual Capacity

"Defendants Kirby and Johnson were each sued in their individual 
capacity. The individual defendants, however, do not enjoy
immunity under the Eleventh Amendment. First, with regard 
to plaintiff's claim for monetary damages against the individual 
defendants, they are not immune because plaintiff sued them in 
their individual capacities. In Hafer V.
Court emphasized that a plaintiff may sue a state official in 
his individual capacity, even though his actions were undertaken 
in his official capacity. Hafer V. Melo. 502 U.S. 21, 25-26,
31 (1991) (holding in context of 42 U.S.C. $ 1983 suit that 
officials sued in their individual capacities 
under that statute). In contrast to suits against officials in 
their official capacity, for which any liability would issue 
from the state treasury, a suit against an official in his 
individual capacity seeks the personal liability of the 
official. Because liability would issue from the individual, not 
the state, the state is not the real party in interest, and the 
Eleventh Amendment does not bar the action. Id. at 25-26;
accord, e.g., Alden V. Maine. 527 U.S. 706, 756 (1999)
("Even a suit for money damages may be prosecuted against a 
state officer in his individual capacity for unconstitutional or 
wrongful conduct fairly attributable to the officer himself, so 
long as the relief is sought not from the state treasury but 
from the officer personally."); see also Erwin Chermirinxky. 
Federal Jurisdiction 429 (4th ed. 2003) (”[l]f the suit is
against an officer for money damages when the relief would 
from the officer's own pocket, there is no Eleventh Amendment 
bar even though the conduct was part of the officer's official
duties."); cf. Ernst V. Rising. 427 F.3d 351, 358 (6th Cir. 
2006) ("The [states’] immunity also applies to actions against 
state officials sued in their official capacity for money 
damages." (emphasis added)). Because the individual defendants 
are only sued in their individual capacities, the court finds 
that they are not immune with regard to plaintiff's federal law 
claims for money damages."
- Wilcox v. Tennessee. 2008 wl 4510031 (ustned 9/30/08)
In this instance the court dismissed Johnston, fludd, and Johnston

Melo, the Supreme

are "persons"

come
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from the case when it elected to dismiss Berkeley county Sheriffs 

office from the case on immunity grounds, see. "Absent waiver by
a State or valid congressional override, the Eleventh 
Amendment bars a damages action against a State in federal 
court, a bar that remains in effect when state officials are 
sued for damages in their official capacity. "
- Kentucky v Grahamr 473 US 159 (1985)in this instance The
governmental entity is not liable for a loss resulting from: (17) 

employee conduct outside the scope of his official duties or which 

constitutes actual fraud, actual malice, intent to harm, or a crime
involving moral turpitude; In this instance defendants
Johnston, jacumin and fludd acts of tasing petitioner 3 times 

in 66 seconds constitute malice and a intent to harm and thus 

Berkeley County Sheriffs office is liable for that loss especially 

since the jury has found defendants guilty for a 8th amendment 

violation of cruel and unusual punishment. Another difference 
between individual- and official-capacity suits concerns affirmative 
defenses. Officials sued individually may assert personal immunity 
defenses such as qualified immunity. The defense of qualified immunity, 
however, is not available in an official-capacity action. Instead, the only 
immunities that can be asserted in an official-capacity action are those 
defenses that the governmental entity possesses, such as State 
immunity under the Eleventh Amendment. See Crohom, 473 U.S. at 
166-67. Plaintiff objects and state that this case is not a official capacity 
suit and that defendants BCSO. See see the courts order june 25 2021 at 
pg6 lines. Initially, plaintiff argues that BCSO voluntarily invoked the 
court’s jurisdiction when then existing defendant suggested in a motion 
to dismiss that BCSO should be substituted as the proper defendant for 
plaintiff state law claims. 9 ecf No.26-1) plaintiff fails to note that the 

BCSO was not a party to the litigation at that time and was thus not the 
party requesting substitution. It was the individual defendants that made 
Dethe request to be dismissed from the state law claims as they were 

not proper parties to the SCTCA. Plaintiff submits that defendants admit 
that defendants where individual defendants and where brought in by 
the state Statue S.C.Code Ann. 15-78-70[c] In the event that the 
employee is individually named, the agency or political subdivision for 
which the employee was acting must be substituted as the party
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defendant, moreover see. Second, we note that Johnston does not point to any 

prejudice from a delay in effecting service on her. Nor does it seem that she could. 
Johnston was represented by the same attorneys as her co-defendants, who filed a 
notice of appearance on her behalf; she presumably was fully aware of the case as 
it proceeded. Indeed, through counsel, Johnston was able to advise the district 
court, during the service window, that Brooks’s complaint misspelled her name and 
misidentified her title. Defendants fail to note that the individual defendants in this 
case where never dismissed from this action, so though the court utilized S.C Code 
15-78-70(c) and substituted the party defendant it does not relinquish the personal 
claims for assault and battery, and outrage as they are intentional torts of state 
law.see.The governmental entity is not liable for a loss resulting from:(17) employee 
conduct outside the scope of his official duties or which constitutes actual fraud, actual 
malice, intent to harm, or a crime involving moral turpitudejin this instance defendants 
Johnston, jacumin, and fludd are liable for the claims of assault and battery and 
ourtrage. As these are intentional torts, that Immunity does not cover, South Carolina 
formerly afforded immunity to both governmental and charitable entities. We eliminated 
the State's immunity from suit based upon its contractual obligations in Kinsey 
Construction Company Inc. v. S.C. Department of Mental Health, 272 S.C. 168, 249 
S.E. (2d) 900 (1978). Thereafter, we abolished charitable immunity in Fitzer v. Greater 
Greenville South Carolina Young Men's Christian Association, 277 S.C. 1,282 S.E. (2d) 
230 (1981). This Court's view of the antiquated doctrine of sovereign immunity was 
foreshadowed *245 in the dissents in Boyce v. Lancaster County Natural Gas Authority, 
266 S.C. 398 at 403, 223 S.E. (2d) 769 at 771 (1976) and Belue v. The City of 
Spartanburg, 276 S.C. 381 at 384, 280 S.E. (2d) 49 at 50 (1981).

The trend towards abolition of sovereign immunity in other jurisdictions was recognized 
by the South Carolina Court of Appeals in Shea v. State Department of Mental 
Retardation, 279 S.C. 604, 310 S.E. (2d) 819 (App. Ct. 1983). As noted in Shea, 
thirty-six other jurisdictions have abolished sovereign immunity in whole or in part some 
judicially, some legislatively.

More than twenty years ago this Court noted that the doctrine had come under fire as 
being "archaic and outmoded." McKenzie v. City of Florence, 234 S.C. 428,435,108 
S.E. (2d) 825, 828 (1959). The Court suggested that any change of the doctrine should 
come from the legislature. Id. The Court has expressly urged the legislature to address 
the rule. Copeland v. Housing Authority of Spartanburg, 282 S.C. 8, 316 S.E. (2d) 408 
(1984); Belton v. Richland Memorial Hospital, 263 S.C. 446, 211 S.E. (2d) 241 (1975).
The exceptions that have been carved out by the legislature reflect a scattered 
patchwork of sovereign liability that lacks continuity, logic or fairness.[1]

*246 Even in affirming the continued validity of the rule, the Court has heretofore 
expressed "serious reservations about the soundness and fairness of the doctrine."
Belton v. Richland Memorial Hospital, 263 S.C. at 451, 211 S.E. (2d) 241.
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It is not necessary to laboriously analyze the doctrine and its inequities. Few principles 
of modern law have been so uniformly criticized. See, Holytz v. Milwaukee, 17 Wis. (2d) 
26, 115 N.W. (2d) 618 (Wis. 1962). Sovereign immunity can no longer be tolerated in 
this State.

We next consider how we can fairly and efficiently accomplish the abolition of sovereign 
immunity.

We hold the abrogation of the rule will not extend to legislative, judicial and executive 
acts by individuals acting in their official capacity. These discretionary activities cannot 
be controlled by threat or tort liability by members of the public who take issue with the 
decisions made by public officials. We expressly decline to allow tort liability for these 
discretionary acts. The exercise of discretion includes the right to be wrong.

The legislature may find it necessary to take some action to prepare the state and local 
subdivisions of government for their new tort liability. For that reason we delay the 
implementation of this decision to allow the legislature to address any problems or 
hardships created by the abrogation of sovereign immunity. Other states have 
recognized the potential problems and have abolished sovereign immunity 
prospectively.

We hereby abolish the doctrine of sovereign immunity as it applies to the state and all 
local subdivisions of the government, subject to the following limitations:

(1) Sovereign immunity will not bar recovery in this case; (2) Sovereign immunity will not 
bar recovery in any case currently pending or in those filed on or before July 1,1986, 
provided the defendant has liability insurance coverage. Recovery shall not exceed the 
limits of the liability insurance coverage. (3) Sovereign immunity shall not apply to any 
case filed after July 1,1986. *247 (4) This opinion does not abolish the immunity which 
applies to all legislative, judicial and executive bodies and to public officials who are 
vested with discretionary authority, for action taken in their official capacities.

By this opinion, we expressly overrule all previous decisions of this Court which uphold 
sovereign immunity. See Appendix A.

Batson's remaining exception is without merit, and is affirmed pursuant to Supreme 
Court Rule 23.

We affirm and remand for trial in accordance with this opinion.

Affirmed and remanded.

HARWELL, J., concurs.

CHANDLER, J., concurs in separate opinion.

LITTLEJOHN, C.J., and GREGORY, J., dissenting.
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APPENDIX Asee Judgments against the Greenville County Sheriff are paid by the 
South Carolina State Insurance Reserve Fund. However, we are unable to discern 
from the record in this case whether the state pays any premiums on behalf of 
Greenville County. See Nelson v. Strawn, 897 F. Supp. 252,257-58 (D.S.C. 1995) 
(noting the same difficulty when presented with a similar question), aff d in part, 
vacated in part on other grounds, 78 F.3d 579 (1996). Compare Bockes, 999 F.2d at 
790 (record demonstrated that state paid 80 percent of premiums on behalf of the 
subscribing agencies). Thus, it is unclear whether the state treasury would be partially 
liable for a judgment in this case.see And the purchase of liability insurance were 
statutorily required,this would even more persuasively manifest an intention to protect 
the public46* Where insurance is required by statute to cover specific activities some 
policies in the past have been construed to be for the benefit of third parties the public 
and claimants have been permitted to bring suit directly against the carrier, 
malachowski v. Varro, 76 Cal. App. 207,244 Pac.936 (1926)

See even absent a clear and unambiguous statutory waiver of sovereign immunity, 
however, the courts of a few states have permitted recovery of a tort judgment against 
an insured, but otherwise immune, government entity. Note the development of the 
law in two jurisdictions Kentucky and Tennessee, which adhere to the waiver 
doctrine, in Taylor v. knox County Bd. ofEduc, 292,ky,767,167S.W.2d700(1942), the 
court purported to be influenced by a statute showing a legislative intention to waive 
the immunity, in the later case of Standard Acc. Ins Co v. Peru CountyBd. of 
educ,72F.Suppl42(E.DKy.l947), while the court relied on the taylor case, it adopted 
the broad waiver.” A similar development is to noted in Tennessee. After finding 
statutory authority to purchase insurance in a provision permitting the board of 
education to require a bond to its bus drivers, the court found a “waiver”of the 
immunity. Rogers. Butler, 170Tenn. 125,92 S.W.2d 414(1935). see also City of 
Kingsport v. lane, 167,287,s.W.2D 607(1949); tAYLOR V. COBBLE,28 tENN App 
167,187 s.w.2D, 648(1945) In Bailey v. Knoxville, 113,Supp.3 (ED.Tenn, 1953) 
affd,222 f.2d 520 (6th cir 1995), waiver” by the government entity was found despite 
a statute providing immunity for the function. In McCloud V. Ciy of La Follerte, 38 
Tenn. App. 553,276 S.W.2d 763(1954), the court rejected the contention that recovery 
against the insurance proceeds was based on the use of municipal endorsements” see 
note 62 infra, which were found in the litigated policies in Rogers v. butler, supra and 
City of Kingsport v. Lane,supra, see the waiver of immunity in South Carolina(1) 
Sovereign immunity will not bar recovery in this case; (2) Sovereign immunity will not 
bar recovery in any case currently pending or in those filed on or before July 1,1986, 
provided the defendant has liability insurance coverage. Recovery shall not exceed the 
limits of the liability insurance coverage. (3) Sovereign immunity shall not apply to any 
case filed after July 1,1986. *247 (4) This opinion does not abolish the immunity which 
applies to all legislative, judicial and executive bodies and to public officials who are

n



vested with discretionary authority, for action taken in their official capacities.moreover 
the contractual relationship as described in mccall waives immunity on behalf of the 
states, see. We eliminated the State's immunity from suit based upon its contractual 
obligations in Kinsey Construction Company Inc. v. S.C. Department of Mental Health, 
272 S.C. 168, 249 S.E. (2d) 900 (1978). Thereafter, we abolished charitable immunity in 
Fitzer v. Greater Greenville South Carolina Young Men's Christian Association, 277 S.C. 
1, 282 S.E. (2d) 230 (1981). This Court's view of the antiquated doctrine of sovereign 
immunity was foreshadowed *245 in the dissents in Boyce v. Lancaster County Natural 
Gas Authority, 266 S.C. 398 at 403, 223 S.E. (2d) 769 at 771 (1976) and Belue v. The 
City of Spartanburg, 276 S.C. 381 at 384, 280 S.E. (2d) 49 at 50 (1981).

The trend towards abolition of sovereign immunity in other jurisdictions was recognized 
by the South Carolina Court of Appeals in Shea v. State Department of Mental 
Retardation, 279 S.C. 604, 310 S.E. (2d) 819 (App. Ct. 1983). As noted in Shea, 
thirty-six other jurisdictions have abolished sovereign immunity in whole or in part some 
judicially, some legislatively, here defendants BCSO has a contractual relationship with 
the state fiscal accountability insurance reserve fund for the governmental agency to 
procure liability insurance per statute. As shown immunity has been waived in mccall vs 
batson and thus the court shall overturn the verdict for trial.
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Post-Conviction Relief judge erred when he failed to Rule on petitioner 

argument on prosecutorial misconduct by way of perjury on behalf of 

the prosecutor eliciting knowing perjury from Dr. Timothy Barton 

Osborn

Petitioner submit that he argued prosecutorial misconduct by way of 

perjury on behalf of Jackie Allen Mastantuno eliciting perjured 

testimony from Dr. timothy Barton Osbom that James warren Taylor 

suffered an orbital fracture before the jury to meet the element of serious 

bodily injury of Abhan statue SC code 17-25-30 knowing this not to be 

true. Petitioner submit that he filed this claim in his initial application 

and the court failed to rule on it. Plaintiff then filed a timely 59e motion 

to alter or amend the judgment and a timely appeal and the court refused 

to rule on the claim. Petitioner request that appellant counsel Robert 

pachak brief the issue and sent the court of appeals a letter requesting 

that he brief the issue and appellate counsel refused. Once the Appeal 

was denied petitioner then filed a successive application raising the same 

grounds and the court refused to rule on the issue. Petitioner then filed a 

timely 59e motion to alter or amend the judgment and the lower court 

again refused to entertain the motion. Plaintiff while at trial in his 1983 

civil action amended the suit at trial to include this argument to be 

preserved for appeal see trial transcript of june26 2021. The court agreed 

and Joseph fletcher Anderson amended the complaint to include this
argument being the lower court never ruled on the timely 59e motion.
See. The Court of Appeals reversed on the basis of the doctrine of abuse of the writ, 
which defines the circumstances in which federal courts decline to entertain a claim 
presented for the first time in a second or subsequent habeas corpus petition.

Held: McCleskey's failure to raise his Massiah claim in his first federal habeas petition 
constituted abuse of the writ. Pp. 499 U. S. 477-503.

(a) Much confusion exists as to the proper standard for applying the abuse of the writ 
doctrine, which refers to a complex and evolving body of equitable principles informed 
and controlled by historical usage, statutory developments, and judicial decisions. This 
Court has heretofore



Page 499 U. S. 468

defined such abuse in an oblique way, through dicta and denials of certiorari petitions or 
stay applications, see Wittv. Wainwright, 470 U. S. 1039, 1043 (MARSHALL, J., 
dissenting), and, because of historical changes and the complexity of the subject, has 
not always followed an unwavering line in its conclusions as to the writ's availability, Fay 
v. Noia, 372 U. S. 391, 372 U. S. 411-412. Pp. 499 U. S. 477-489.

(b) Although this Court's federal habeas decisions do not all admit of ready synthesis, a 
review of these precedents demonstrates that a claim need not have been deliberately 
abandoned in an earlier petition in order to establish that its inclusion in a subsequent 
petition constitutes abuse of the writ, see, e.g., Sanders v. United States, 373 U. S.
1, 373 U. S. 18; that such inclusion constitutes abuse if the claim could have been 
raised in the first petition, but was omitted through inexcusable neglect, see, e.g., Delo 
v. Stokes, 495 U. S. 320, 495 U. S. 321-322, and that, because the doctrines of 
procedural default and abuse of the writ implicate nearly identical concerns, the 
determination of inexcusable neglect in the abuse context should be governed by the 
same standard used to determine whether to excuse a habeas petitioner's state 
procedural defaults, see, e.g., Wainwright v. Sykes, 433 U. S. 72. Thus, when a 
prisoner files a second or subsequent habeas petition, the government bears the 
burden of pleading abuse of the writ. This burden is satisfied if the government, with 
clarity and particularity, notes petitioner's prior writ history, identifies the claims that 
appear for the first time, and alleges that petitioner has abused the writ. The burden to 
disprove abuse then shifts to petitioner. To excuse his failure to raise the claim earlier, 
he must show cause -- e.g., that he was impeded by some objective factor external to 
the defense, such as governmental interference or the reasonable unavailability of the 
factual basis for the claim -- as well as actual prejudice resulting from the errors of 
which he complains. He will not be entitled to an evidentiary hearing if the district court 
determines as a matter of law that he cannot satisfy the cause and prejudice standard. 
However, if he cannot show cause, the failure to earlier raise the claim may nonetheless 
be excused if he can show that a fundamental miscarriage of justice -- the conviction of 
an innocent person - would result from a failure to entertain the claim. Pp. 499 U. S. 
478-497.

As shown petitioner brought the claims before the court and the court 

refused to rule on the issue petitioner submit that this is a miscarriage 

of justice and shows that he was convicted on fabricated testimony. 
Which constitute a gross miscarriage of justice. Petitioner sent letter of 

inquiry to solicitor Jackie Allen Mastantuno requesting James warren 

Taylor CT scans and mri's so he could have an independent doctor to 

review them and the ninth circuit solicitor office refused to produce the 

documents constituting a failure to disclose in violation of brady vs



Maryland. See The principle of Mooney v. Holohan is not punishment of society for 
misdeeds of a prosecutor but avoidance of an unfair trial to the accused. Society wins not only 
when the guilty are convicted but when criminal trials are fair; our system of the administration 
of justice suffers when any accused is treated unfairly. An inscription on the walls of the 
Department of Justice states the proposition candidly for the federal domain: "The United States 
wins its point whenever justice is done its citizens in the courts." 2_A prosecution that withholds 
evidence on demand of an accused which, if made available, [373 U.S. 83, 88] would tend to 
exculpate him or reduce the penalty helps shape a trial that bears heavily on the defendant.
That casts the prosecutor in the role of an architect of a proceeding that does not comport with 
standards of justice, even though, as in the present case, his action is not "the result of guile," to
use the words of the Court of Appeals. 226 Md., at 427,174 A. 2d, at 169. S©6 letter Of

inquiry exhibit. showing that Berkeley county prosecution never 

complied with the request., petitioner submit that this false 

imprisonment caused him to be assaulted at Hill finklea detention 

center while he was fighting the illegal conviction. Which 

prompted the civil suit in this action and now to the above court. 
Petitioner submit that the failure to disclose the ct scans and mris 

would show that the allege victim James warren Taylor did not 

suffer a orbital fracture as told to the jury and that the evedince 

would have been favorable to the defendant to prove that he did 

not cause serious bodily injury upon the victim and that he was 

framed by the prosecution and never indicted as the letter of 

inquiry informs the prosecutor Jackie Allen mastantuno and the 

Berkeley County Solicitors office that a failure to disclose would 

be by tacit agreement that no such authority exist and that a fraud 

continues void ab intitio to the ongoing unlawful imprisonment of 

Altony Brooks and that all damages are due and payable via tort 

law and in violation of united states vs tweel and trezvant vs city 

of tampa false imprisonment. Petitioner moves for relief in this 

action and for the case to be acquitted

If
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE CITED OR RELIED ON AS 
PRECEDENT IN ANY PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals

The State, Respondent,

v.

Altony Brooks, Appellant.

Appeal From Berkeley County 
Judge Kristi L. Harrington, Circuit Court Judge

Unpublished Opinion No. 2010-UP-570 
Submitted December 1, 2010 - Filed December 31, 2010

AFFIRMED

Deputy Chief Appellate Defender Wanda H. Carter, of 
Columbia, for Appellant.

Attorney General Henry Dargan McMaster, Chief Deputy 
Attorney General John W. McIntosh, Assistant Deputy Attorney 
General Salley W. Elliott, and Assistant Attorney General Mark 
R. Farthing, all of Columbia; and Solicitor Scarlett Anne Wilson, 
of Charleston, for Respondent.

PER CURIAM: Altony Brooks appeals his conviction for aiding a suspect's escape from police custody, 
arguing the trial court erred in denying his motion for a directed verdict. We affirm.[l]

"When ruling on a motion for a directed verdict, the trial court is concerned with the existence or 
nonexistence of evidence, not its weight." State v. Weston. 367 S.C. 279, 292, 625 S.E.2d 641, 648 (2006). 
A reviewing court must uphold the denial of a directed verdict where "there is any direct evidence or 
substantial circumstantial evidence reasonably tending to prove the guilt of the accused ...." Jd at 292-93, 
625 S.E.2d at 648. The reviewing court "views the evidence and all reasonable inferences in the light most 
favorable to the [S]tate." Id at 292, 625 S.E.2d at 648.

Under section 16-9-420 of the South Carolina Code (2003), "[wjhoever aids or assists a prisoner in escaping 
or attempting to escape from an officer... shall be punished by imprisonment...." Generally, "[a] 
defendant may not be convicted of a criminal offense unless the State proves beyond a reasonable doubt 
that he acted with the criminal intent... required for a particular offense." State v. Fennell. 340 S.C. 266, 
271, 531 S.E.2d 512, 515 (2000). "The intent with which an act is done denotes a state of mind, and can be 
proved only by expressions or conduct, considered in the light of the given circumstances." State v. 
Tuckness. 257 S.C. 295, 299,185 S.E.2d 607, 608 (1971). Whether a defendant acted with the requisite 
criminal intent is ordinarily a question of fact for the jury, unless no evidence of criminal intent exists. Id

Viewed in the light most favorable to the State, the State presented direct and substantial circumstantial 
evidence that Brooks intended to help a suspect escape police custody. While police officers attempted to 
handcuff the suspect, Brooks accosted and pushed the officers, interfering with their attempts to arrest the 
suspect. The suspect escaped, and one of the officers began to assess how to pursue the suspect. Brooks 
immediately attacked that officer, punching him twice. Because of Brooks's conduct, the officer was unable



to pursue the suspect. Therefore, the State presented direct and substantial circumstantial evidence 
reasonably tending to prove that Brooks intended to help the suspect escape police custody. Accordingly, 
the trial court properly denied Brooks's motion for a directed verdict.

AFFIRMED.

THOMAS, PIEPER, and GEATHERS, JJ., concur.

[1] We decide this case without oral argument pursuant to Rule 215, SCACR.
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Al&j Wilson
ATTORNEY GENERAL

February 8,2017

The Honorable Mary P. Brown 
Clerk of Court, Berkeley County 
Post Office Box 219
Moncks ComerjiSouth.Carolina 294614)219

Re: Altonv Brooks. #313000 v. State of South Carolina
2011-CP4)0-2266

Dear Ms. Brown:

Enclosed please find an original and a copy of an Order Dismissing Applicant ’s Motion 
to Alter or Amend in connection with the above referenced case. Please file the original and 
return a certified copy to mC m the self-addressed envelope provided for your convenience.

Sincerely,

^Alicia A. Olive 
^Assistant Attorney General

AAO/bea

tehibRR r C. DENNIS BUIEUINU * Poii OFFICE 3<))( :nr;4'l « 60U MWA.se 2921 (-154? ... C'EtEP!!pNG-!SU.V734r3V.70 Kv>«IMii.L;S03-253-fi2S3



COUNTY OK BERKELEY 

Altony Brooks, #313000,

*IN THE COURT OF COMMON RUEAS 
IN THE NINTH JUDICIAL CIRCUIT

I
*
y
'/v

Case No.: SMUCiMJg^S;

ORDER DISMISSING APPLICANT’S 
MOTION TO ALTER ORgWENIL

Applicant, )
)

I'#’-'
'HI

:v; •nx- ■ £3CC*i^r 

<">1 ‘
State of South Carolina, ir-'

’-.vI .£S
-ter--..- ^
^L" K>
wei-Respondent, I r

-IV-

i)
Ci>•'c*

The above-captioned case is a posf‘Conviction relief matter arising from an application 

filed Augusi 4, 2011. Respondent made its Return on December 9, 20} 1. An evidentiary hearing 

into the matter was convened On April 22,2015, at the Charleston County Courthouse. Applicant 

was represented by Lance S. Boozer* Esquire* and Joshua L. Thpniias, Esquire, of the South 

Carolina, Office of the Attorney General represented, Respondent: Upon commencement of the 

hearing, Applicant moved to relieve Mr. Boozer as his attorney. The Court granted Applicant’s 

request and Applicant proceeded prom. After gi ving Applicant a brief recess, the Court directed 

Applicant to call his first witness: A^^ht. raised tp call any Witnesses. The Court then' 

dismissed the action for failure to prosecute and issued a written order of dismissal filed Mdy 8, 

2015. Applicant subsequently filed a-pro se: motion to alter or amend on May 14, 2015. 

However, before Respondent filed a return to the motion, Applicant filed a pro se Notice of 

Appeal on June 2,-2015* appealing the order of dismissal. Robert M. Rachak, EsqUire, of the 

Office of Appellate Defense fileda Petition for WHt of CertiprM on his behalfon December 10, 

2015. Respondent filed a Return to the petition on February 26, 2016. This matter is still 

currently pending before the South Carolina Supreme Court.

V

:

•A
»
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*

Applicant sent a late? dated October 1, 2016, in vrtiich he asked this Court; why the 

motion had not been ruled/on and requested that a hearing be held. Qn October 24, 2016, 

Respondent submitted a letter to the Court in response and stated it did not intend to respond 

unless the Court asked it to do so due to the Supreme Court's jurisdiction over the matter. This 

COurt thereafter instructed Respondent to schedule the matter, for a hearing in: Richland County 

for February 1.3, 2017. In response, Respondent submitted a formal Return to the Motion to Alter 

or Amend, in which it requested that this Court dismiss the motion for the following reasons: (1) 

the Circuit Court does not have subject matter jurisdiction to rule On the motion because the 

Applicant's appeal from the order of dismissal is; currently pending before the South Carolina 

Supreme Court; (2) there are no issues raised in the motion that would need to be resolved for 

error preservation purposes; (3) Applicant abandoned the motion by not providing a copy of the 

motion to the Court within ten days of filing as required by Rule 59(g), SORCP, and iby filing a 

Notice of Appeal and choosing to proceed with his appeal without ensuring the PCR judge ruled 

on the motion, and (4) the motion is without merit because the Court properly dismissed the PCR 

application due to Applicant's failure to prosecute.

This Court agrees that the South Carolina Supreme Court currently has exclusive 

jurisdiction over this mmpr pursuant to Rule 205 Of the South Carolina Appellate Court Rules. 

Accordingly, this Court finds Applicant's morion must be dismissed,

IT IS TtfEREFORfc ORDERED that Applicants motion is dismissed.

i

1

1

/I of ; 2017,AND IT IS SO ORDERED this

/■

tn Judicial Circuit

5
I’HE Honorab;
Presiding Ridge, Nil ••, South Carolina

2 of 2
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE 
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING 

EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA 
In The Supreme Court

Altony Brooks, Petitioner,

v.

State of South Carolina, Respondent.

Appellate Case No. 2015-001610

ON WRIT OF CERTIORARI

Appeal From Berkeley County 
The Honorable W. Jeffrey Young, Post-Conviction 

Relief Judge

Memorandum Opinion No. 2018-MO-007 
Submitted October 18,2017 - Filed February 28, 2018

DISMISSED AS IMPROVIDENTLY GRANTED

Appellate Defender Robert M. Pachak, of Columbia, for 
Petitioner.

Attorney General Alan Wilson and Assistant Attorney 
General Justin Hunter, both of Columbia, for 
Respondent.



PER CURIAM: We granted a writ of certiorari to review the post-conviction 
relief (PCR) court’s dismissal of Petitioner Altony Brooks' application for PCR. 
We now dismiss the writ as improvidently granted.

DISMISSED AS IMPROVIDENTLY GRANTED.

BEATTY, C.J., K3TTREDGE, HEARN, FEW and JAMES, JJ., concur.
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AlwWilson
Attorkiv General
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September 30,2Q20 tfer. r '••
■*:

The Honorable Leah Gucrry Dupree 
Clerk of Court, Berkeley County 
Post Office Box 239
Moncks Corner, rSouth Carolina 294P1 -0219

:.

••i«:

Re: Altonv Brooks v. State of SoutK Carolina
2018-C P-08-1140 ••

Dear Ms. Dupree:

Enclosed please find the original Final Order of Dismissal signed by the Honorable Edgar 
W. Dickson, in the above-captioned case, for filing in yotir Office; Ih addition, please forward 
proof of service and a time stamped copy back to our office forour file.

:

Sincerely,

Benjamin H, Limbaugh 
Assistant Attorney General

<:

a
/:

r.s:

BH0jj

V

RJlKiBERT 0. DHNW5 Building POST OrflCB Box 11549 COLUMBIA. SC 29211,1549 . 'fELEPliONE *03-734-3970 FACSIMILE 603-253-6283



.STATE;0ESSM t AROLiMA

COUNtY OF BERKELEY......... -

Altony Brooks, #313000, 

Applicant,

IN THE COURT OF COMMONPLEAS;>
)
1
1

Case No. 20i8-CP-0*U40) i *»
7-3-' ') o ♦i-V-

irm''i mrnj...
PINAL ORDER OF DISMISSAL l r

OT-

Ifr S- **cs
)V. <•• •»
)

State Of South Carolina,

Respondent.

) ■■

CO.
:> cn
).
J

This matter comes before the Court by way of an application for post-conviction relief 

(PDR) filed lime 25, 2018: Respondent made its return On January 2, 2019, requesting the 

application be summarily dismissed based upon untimelineSs and successiveness tp Applicant’s 

prior post-conviction relief action.

Pursuant to this request, and after • reviewing the pleadings in this matter and all of the 

records attached thereto, this Court issued a Conditional Order of Dismissal signed January 8,2019 

and filed January 1.7, 2019, provisionally denying and dismissing this action, while giving 

Applicant twenty days from the date of service of said Order in which to show why the dismissal 

Should not become final. Applicant responded to both the Respondent’s motion to dismiss and this 

Court’s Conditional Order of Dismissal. Applicant responded with multiple documents entitled 

“Motion for Extension of time to object to Defendant’s Proposed order of dismissal upon 

discovery*’ On March 3,2019* Applicant sent a letter again Objecting to the Conditional Order of 

Dismissal. Applicant argues that his Current application concerns his PoSt-ConViction relief 

appellate counsel arid therefore is barred from being dismissed due tp being untimely and 

successive.

A hearing on the State’s motion to dismiss was held on Januaiy 23,2020, in the Charleston

W



•fte

-A-/V

County Courthouse. This Court heard argument from both Applic^t aftd the State ks to the motion 

to dismiss. This Court has reviewed Appliemt’s responses to the Conditional Order of Dismissal 

rft their entirety, in conjunction with the original pleadings, as well as the arguments made at the 

hearing, and finds Applicant's allegations to he meritless,

Therefore, this Court finds a sufficient reason has not been shown why the Conditional 

Order of Dismissal should not become final,

If IlS THEREFORE ORDERED that; for the reasons set forth in 'this Court’s Oonditibnai

Order of Dismissal, the PGR application is hereby denied and dismissed with prejudice. 

AND IT IS Sp ORDERED this yof 2020

EDGAR W. DICKSON 
Chief Administrative Judge 
NintfrJudieiai ?Oueuif

., South Carolina.
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*Cc d?Berkeley County Court of Common Pleas *%£{£ £. j

case no. 2018-CP-08-1140 o m ^ jCUu

plaintiff Altony Brooks motion and affidavit and objection 

to judge Edgar W. Dickson erroneous order of dismissal 

and motion to alter and amend judgement

o -n
rState of South Carolina r r;c

Altony Brooks, applicant

vs.

State of South Carolina, respondent

Plaintiff Altony Brooks submit that on January, 23,2020, that he presented facts before judge Edgar W. 

Dickson that he knew Judge Edgar W. Dickson worked for the state of South Carolina budgeting control

board and that in this case plaintiff Altony Brooks has a lawsuit against the Berkeley County Sheriff

office, which is a state governmental entity and doing so it creates a conflict of interest because the

state budget and control board which is now the state fiscal accountability insurance reserve fund are

one. In these instances, plaintiff requested that Judge Edgar W. Dickson agreed to recuse himself orally.

Plaintiff request a hearing on the transcript of that record and upon this motion to alter amend

judgment to discuss facts entirely for the record. Plaintiff further objects to Judge Edgar W. Dickson to

dismissal in its entirety. Plaintiff further submits that he presented facts that his claim for perjury,

prosecutorial misconduct of Jackie Allen Mastantuno and James Warren Taylor stating that James

warren Taylor had a orbital fracture by testimony by a way of jury knowing these facts to be false.

Plaintiff submitted that he requested these documents and pointed to these documents as exhibits on

the record showing that he requested the cat scans and the x rays by a letter of inquiry to the state of

South Carolina attorney general office showing that James Warren Taylor requested these documents

.showing that James Warren Taylor that he did have orbital fracture. Plaintiff gave the South Carolina

attorney general office 10 days plus 3 days mailing to disclose the documents per disclosure laws.

Respondents did not respond Plaintiff submit that no authority exist Plaintiff submits that these



IN THE UNITED STATES D1STRICTC0URT
DISTRICT OF SOUTH CAROLINA

C/A No. 9:15-cv-02677-JFA
Altony Brooks,

Plaintiff,
ORDERvs.

Berkeley County Sheriff’s Office, Captain 
Kris Jacumin, Sergeant Felisa Fludd, and 
Sergeant Sheila Johnston,

Defendants.

applicability of Eleventh

. This
This matter is currently before the Court to determine the

Amendment immunity to Defendant Berkeley County Sheri

trial and heard oral argumen

Office (“BCSO )

t at the final pretrial
Court ordered briefing on this issue prior to 

conference on June 24,2021. Thus, this matter is ripe for review.

I. FACTUAL AND PROCEDURAL HISTORYI
individual defendants applied 

. plaintiffs

iehts as>well

“state law

h
out of Plaintiff* s claims that theThis lawsuit arises

in custody of the BCSO
excessive force to Plaintiff via taser -while he was in

I -violations of his Eighth Amendment ng

(collectively the
complaint includes a § 1983 claim for 

as state law claims for assault, battery, outrage, and negligence
BCSO was added as

party to this litigation. However, 

order adopting
claims”). BCSO was not originally a 

a party on March 23 J1016 via the District Court’s1
the Magistrate Judge’s

r Plaintiffs state lawthe proper party forecommendation that BCSO be sut>stitxited as
to theDuffy and reassignedI 1 This case was originally assigned to the Honorable Patrick

undersigned on remand from the Fourtlx ^ZZixcuit Court o P
1

\

\
\



claims brought pursuant to the South Carolina Torts Claim Act2 (“SCTCA”). (ECF Nos.

97& 110). Defendants did not file any objections to that recommendation. BCSO

subsequently filed an answer to Plaintiffs amended complaint wherein it asserted Eleventh

Amendment immunity as an affirmative defense. (ECF No. 114, ffif 16, 26). Defendants

then filed an Amended Answer where they reiterated their entitlement to immunity. (ECF

No. 120 m 16,26).

Subsequently, Plaintiffs § 1983 excessive force claims were dismissed by Judge 

Duffy on Defendant’s motion for summary judgment via order dated August 3,2017. (ECF

No. 224). In that order, the District Court also declined to exercise supplemental

jurisdiction over Plaintiffs state law claims against BCSO and dismissed those claims

without prejudice pursuant to 28 U.S.C. § 1367(c)(3)3. BCSO did not assert an Eleventh

Amendment argument in its motion for summary judgment, but it did argue for dismissal

of the state law claims on the merits. (ECF No. 176-1). Obviously, the District Court did

not reach the merits arguments as it exercised its discretion to dismiss these remaining state

law claims without prejudice.
•»■'*

Judge Duffy’s grant of summary'judgment in the August 3, 2017 order was

ultimately reversed on appeal and remanded back to the District Court for further

2 The SCTCA mandates that “a person when bringing an action against a governmental entity 
under the provisions of this chapter, shall name as a party defendant only the agency or political 
subdivision for which the employee was acting ... in the event that the employee is individually 
named, the agency or political subdivision for which the employee was acting must be substituted 
as the party defendant.” S.C. Code Ann. § 15-78-70(cV
3 This statute permits a district court to decline to exercise supplemental jurisdiction if the “district 
court has dismissed all claims over which it has original jurisdiction.” 28 U.S.C. § 1367(c)(3).

2

t U



proceedings. (ECF No. 252). Thus, the issue of Eleventh Amendment immunity has yet to 

be formally addressed in this action.

n. APPLICABLE LAW

It is undisputed that a State, or an arm thereof, can waive Eleventh Amendment

immunity in certain situations. For instance, a state may waive this immunity when it 

voluntarily removes a case from state court to federal court when the case involves state

law claims and the state has waived its immunity as to these claims in state court. Lapides

v. Bd. of Regents ofUniv. Sys. of Georgia, 535 U.S. 613,624 (2002)(“[R]emoval is a form

of voluntary invocation of a federal court's jurisdiction sufficient to waive the State's 

otherwise valid objection to litigation of a matter (here of state law) in a federal forum.”).

Apart from this waiver discussed in Lapides, there is little guidance as to what other 

conduct could constitute a “constructive” waiver of Eleventh Amendment immunity. In a 

factually similar situation, the Ninth Circuit Court of Appeals held that the defendant 

“waived any Eleventh Amendment immunity it might possess by participating in extensive 

pre-trial activities and waiting until the first day of trial before objecting to the federal 

court's jurisdiction on Eleventh Amendment grounds.” i/i// v. Blind Indus. & Servs. of

Maryland, 179 F.3d 754,756 (9th Cir. 1991). In determining that the defendant had waived

its ability to assert Eleventh Amendment immunity, that court explained:

From the outset, [Defendant] knew that this action had been filed in federal 
court, the identity of the plaintiff, the particular matters at issue, and the relief 
sought. [Defendant] did not timely assert Eleventh Amendment immunity, 
but instead chose to defend on the merits and proceed to trial. By its conduct, 
[Defendant] unequivocally evidenced its consent to the jurisdiction of the 
federal court. [Defendant] could not belatedly withdraw that consent on the 
opening day of trial.

3



Hill v. Blind Indus. & Servs. of Maryland, 179 F.3d 754, 759 (9th Cir.1999).

However, this determination appears to be at odds with Fourth Circuit precedent. 

Specifically, in Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 474,

481 (4th Cir. 2005), the Fourth Circuit stated that:

Like other issues relating to subject-matter jurisdiction, Eleventh 
Amendment immunity may be asserted at any time in litigation. Edelman [v. 
Jordan, 415 U.S. 651, 678] (stating that “the Eleventh Amendment defense 
sufficiently partakes of the nature of a jurisdictional bar so that it need not be 
raised in the trial court”);//! re Creative Goldsmiths of Washington, D.C.,
Inc., 119 F.3d 1140, 1144 (4th Cir. 1997) (considering an Eleventh 
Amendment defense raised for the first time on appeal).

However, that court also noted that it was difficult to describe the precise nature of 

Eleventh Amendment immunity as it has attributes of both subject-matter jurisdiction and 

personal jurisdiction. Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 

474, 481 (4th Cir. 2005)(“For example, the Court has consistently held that a State's 

voluntary appearance in federal court effects a waiver of Eleventh Amendment

immunity.”); see also Hutto v. S.C. Ret. Sys., 773 F.3d 536, 543 (4th Cir. 2014)(“Because

a defendant otherwise protected by the Eleventh Amendment can waive its protection, it 

is, as a practical matter, structurally necessary to require the defendant to assert the 

immunity. We therefore conclude that sovereign immunity is akin to an affirmative 

defense, which the defendant bears the burden of demonstrating.”).

When discussing waiver, the Fourth Circuit stated that “[generally, we will find a 

waiver either if the State voluntarily invokes federal jurisdiction, or else if the State makes 

a clear declaration that it intends to submit itself to federal jurisdiction.” Constantine, at

481. (cleaned up).

4



As set forth above, the law on constructive waiver of Eleventh Amendment 

immunity is far from clear. However, the Fourth Circuit has repeatedly held that Eleventh 

Amendment immunity can be raised at any time. Id.; see also Hutto v. S.C. Ret. Sys., 773 

F.3d 536,542 (4th Cir. 2014)(“[T]he Supreme Court has described sovereign immunity as 

a ‘jurisdictional bar’ that can be raised for the first time on appeal.”)(citing Seminole Tribe 

of Fla. v. Florida, 517 U.S. 44,73, (1996)); In re Creative Goldsmiths of Washington, D. C., 

Inc., 119 F.3d 1140, 1144 (4th Cir. 1997)(“even though Maryland asserts Eleventh 

Amendment immunity for the first time on appeal, we will consider the defense.”), 

m. DISCUSSION

Ordinarily, sheriffs departments in the state of South Carolina are immune from

suit in federal court pursuant to the Eleventh Amendment.

A county sheriff is entitled to Eleventh Amendment protection, 
county Sheriffs Department. See Cromer v. Brown, 88 F.3d 1315,1332 (4th 
Cir. 1996) (“[I]t is unclear whether the state treasury would be partially liable 
for a judgment in this case. However, we have considered the remaining 
factors relevant to the immunity analysis and conclude that, in his official 
capacity, Sheriff Brown is an arm of the state.”); McCall v. Williams, 52 
F.Supp.2d 611, 623 (D.S.C.1999) (“To the extent that Plaintiff alleged a 
separate cause of action against the Williamsburg County Sheriffs 
Department, this claim fails as a matter of law because the Sheriffs 
Department, like the sheriff, is an arm of the state and entitled to Eleventh 
Amendment immunity.”)

Curry v. South Carolina, 518 F. Supp. 2d 661, 669 (D.S.C. 2007).

Plaintiff does not appear to contest this fact but rather is asserting that the BCSO 

has effectively waived its right to assert Eleventh Amendment immunity by actively 

participating in this litigation for over five years. Specifically, Plaintiff avers that BCSO 

actively engaged in discovery, consented to a transfer of venue, and admitted they

as is a

were a

5
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No. 21-7115
United States Court of Appeals, Fourth Circuit

Brooks v. Johnston
Decided Sep 22,2022

21-7115 Before WYNN and HARRIS, Circuit Judges, and 
KEENAN, Senior Circuit Judge.

1 Affirmed by unpublished per curiam opinion. *l

Unpublished opinions are not binding precedent in
2 this circuit. *2

09-22-2022

ALTONY BROOKS, Plaintiff-Appellant, v. 
SERGEANT SHEILA JOHNSTON; CAPTAIN 
KRIS JACUMIN; SERGEANT FELISA FLUDD; 
BERKELEY COUNTY SHERIFF’S OFFICE, 
Defendants-Appellees, and HILL FINKLEA 
DETENTION CENTER; OFFICER JOHN DOE; 
NURSE JOHN DOE; OFFICER GREENE; 
OFFICER JOHNSON, Defendants.

PER CURIAM

Altony Brooks appeals the district court's orders 
dismissing his state law claims and entering 
judgment in accordance with the jury's verdict in 
this 42 U.S.C. § 1983 action alleging excessive 
force in violation of the Eighth Amendment. We 
have reviewed the record and Brooks' arguments 
on appeal and find no reversible error. 
Accordingly, we affirm the district court's 
judgment. Brooks v. Johnston, No. 9:15-cv-02677- 
JFA (D.S.C. June 25 &July 6, 2021). We deny 
Brooks' motions to appoint counsel, for a 
transcript at government expense, for attorney's 
fees, for stay of judgment pending appeal, to 
disqualify/recuse Senior United States District 
Judge Joseph F. Anderson, Jr., and for a 
psychological evaluation. Finally, we dispense 
with oral argument because the facts and legal 
contentions' are adequately presented in the 
materials before this court and argument would 
not aid the decisional process.

Altony Brooks, Appellant Pro Se. Christopher 
Thomas Dorsel, SENN LEGAL, LLC, Charleston, 
South Carolina, for Appellees.

PER CURIAM

UNPUBLISHED

Submitted: August 29,2022

Appeal from the United States District Court for 
the District of South Carolina, at Beaufort. Joseph 
F. Anderson, Jr., Senior District Judge. (9:15-cv- 
02677-JFA)

Altony Brooks, Appellant Pro Se.

Christopher Thomas Dorsel, SENN LEGAL, 
LLC, Charleston, South Carolina, for Appellees.
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PETITION FOR WRIT OF CERTIORARI: The time to file a petition for writ of 
certiorari runs from the date of entry of the judgment sought to be reviewed, and not 
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accordance with Fed. R. App. P. 41.
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rehearing.
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