£

iN e

S UPREME Covrr ecs m—ﬂdmsgl_&mw

J A—ﬁg,;f_zézy_gﬂ_&_lﬂ? i ol - o) RosER

M

[ RyfSTHL Hotio uJA-—?/ y Res2oalfenrs et.af

00 Pennod) s bdeir 06 Celnopiny o

T HE LINJ @Jﬁm_dwﬁmﬁfj£Mﬂm~@ﬂc yiT

Ps.n on_ror e sT oF (erzeorsal

Tac ki a&y_&uﬂ P se
GocH#brsdi2 :

Cacrts w.)d%m;ﬂeum)

puﬂ,jsgl)(z,(/?

,Magg,/,u)i EEDLEIA_398CL

ARG _E4¢~S60d




Qu aszm&;&f&eﬁr?ﬂ

s / '
LT, Does 4 Feefan’ PAb Se Perim 0a)eR 4-STATE PRiScler iave 4
IsT anin i bt Amentomenrs 15_coNSTITTIoMAC RIEHT 78 ABISIND_HIS

DEF. 161 emJLgJ_fiﬁB CJJ!I:QLJ‘LMJ?LGJS’ MISSED [FoR _FAILURE TE_STATE A

CLuM_UMIER T E_SCREEM N ﬂf_)IQQA__LS 0I\S 6F THE PRISEN LiTLéATION

PEFIRAM _ACT _;.L;_éuf:)__zEEAAE..&_@£££6A§_l_‘)._E._ﬂ;l_‘EﬂﬂjN.&_.lJ_EugEﬂ

£u As T ohe Un e Sraret Constmymies, Banky Pt 928620

11.6.87_11_1_2@jﬂ}_@pﬂLlﬁ.?j)_, Syl 2 F3A (483, i490-)493
e e 1493) Boowm v To s o, 387 E3N 1344 1348 [Tk, 2004),

WLHED) THERE (€ 4 csELier N Te CovlT o8 APPERLS o ) THE SimE

Lssu€E M [He bope - ,,_Hj_ﬁsﬁ_égll_&i_L_[ ¢ L. (997)

280581957 (A) (e)(a J,)IB)( i) Fenesal cuies oF auoi_Proceouee

Ruig _3_£¢)_C!,l( 2)(3) Zv re is(a a) Persod Lirisanos Aecoam der €

TT, THIS CASE PRESENTT A FuNOamesTAL QuesTios) Fok T2E.CourT

ﬂ—gfylﬁk_tj_im._\o-mfi,oﬂ“lﬂw%ﬁ?jj_&. 18,182 i83,

83 Sccr, 2272 (1962) Doy 4 Pav st Feeras” Penrosdeh ave
ANST 40D (4124 A NP MENTS 08 STIT0TI0, 04 RUEHT 70 AT ENL LS

DEELCIENT CoM PLLANT LMOER Te Ul ret_ Lo Cod s mrozzon) <

THe q U_E:sq_'za_A)_MI_&MLI_M.BdKMQE_E_fﬁd..&&:_fED.l‘a)A).&ZJ

FOR [LEASONS HE 1S DNTRALNED_ N ToHe LAW) LEGuRET Himd T8_Be
451&:7&,97%@01)_#: S ADEEILCIeEXNT O c&/m.é_/_ﬂf:c.ﬁﬁ& CoMPesildT

BECORE A RESPor)SIVE PLERNING 1S Fied TO_STATE A LA Crbed

THE PRUSOR) L1 T76AT20M) REELM ACT; (DL AA) NiT AL 5cleen e

\PRocEE=DI1. &f_zf_ﬂ{e' = DLSTRICT COORT P




774'5-1 E_GF (ai)?EAH—\C

Fases
CPINLGNS BELOMW) | /
T ORISDICTIEN 2
C.cz,xlmj.uﬂ.aMAL_Awﬁ~JﬁIQmﬂ;;L£L€_&z&LWJ§_L&\ZaL VED 32
STATEMENT OF THE CASE » 47. S
REALO LS ol _&RAMTINE 7#/_-—10 ER27204) " ¢4 78,9
COM LI ELOALS » | /0

PROOE _0F SetdlcE 17

m




ﬁﬁwJMﬂﬁéﬁlﬂw

Fasss

Cases

}i‘,'S';I}»
iy Sy

B as) /u_flzgjig_&w_zmgl y/es [ I 72t iR /9,9/)

Brow sy Jfgu.cnu/ 387 F30 /344/ /[3¥8 [//bfa/ﬁ_;gaé.ﬁ)_—_ﬁ_,_%;l.;___

Fomad v Dads 37/ U.C, 178, /82-/83, 83 S.CF, 232(1062)

[
ril 8.9
L A |

Leac v &8 Oepr. am ﬂﬁ;wﬂ.ﬁﬁp.;zufwﬁdu;i‘[ﬁmm,zom) &
Letezsimimst, 203 F30 1122, /127 /130, (972418, 200) R BAGLC _il,7
Me 6o v tllpsssienent, i Fap gol br (6ntie 19D) e

/?’?!{ELL_y_EA;QcAJ_C’, N2 F3 0 j483 ; 1 Y90 </493 /}/ﬁf—c//e, 1997 ' ;;;7
CoNSTITUTZUAAC _PROVIC0NS .
| UALTED STATES Corlsraromel) _AmMensment 1~
LUA) ( TEA STATES G oSDTIZ0A)_A4ME0IM N T XY 3
STuriTes a0 /@U [d=3Y
280865 sy (1) 11k, d
ZE V. 5.C 3 19is” [AB (@) [oz,) (B) (;‘l _1; ;il;
42 U,5.0,5.,983 7.8
Rure & (a)(0)(2)(3) Fepers roies 6F 00 procenueLe i
JZQ_LE_/.S:(QJ_EE.Q_EJQMQL.ELMC_QLOW CEHULE -;: }i'l. é;—?
. L ATHER
Peyson_Li726kNon) Leroes Hor |
3

Hedort /MQUM.&_E_MﬂmﬁJLWMJm [ A

6 i -
I,/‘ Vi




List éf_ﬁ?ﬂmﬁ

VAL PART L QJMMMMMMEZ#M#—“L

COUER PACE, A LisT 8E ALL PIRTIES 70 THE J2D CErfindbe iA)

THE Aa.)gy;w_wﬁw.@wmm S e SUBJIELT 6 1L Persracs)

PN Eouaw&___afef:m%umyvmmﬁéméﬂamm%

Path et BhiLinsed  Tenalie Kasper , 33 @om/!afze,ﬁm&.@wmujm

. lawmo. ,A:ﬁA:L&/gﬂ:(/_gluLﬂ_

R ene Ladesron, K, ity Fosk e TAnes izl Tii ma/_Mma,




SA) THE

L4

gUP;QFME Cfﬂﬂ_/?r OETHE «Uu/_?ad J;WIZ;J

Femno Fer Wrur 1= Cenmopips

Fennoner RESLECTEVLLY @Q_Ai/_\f_z;ﬁg:r._& C M RIT” OFCERTIVRAHL]
VA OT = 4 | Zédfe-ou THE TV EEMENT B ELoul.

&P/A) mx)& ZMI}J

LHE 004Js00 sE THe Uhires Jrares Cover or APPEAS popemes ar

ALewoix T 70 7#e Peronos)  avd_is O IuBUSHD.

| THe bpiMlol ok e Unizea Soames Covpr os ApLeArS apperRs ar
ﬂﬂgauwmwm_e)mﬁmNWJJg_a&)Musm,m/:zm_

THE 0Pinison)_gr= 726 Uizt Spares L wsrricr Cooks _appenss s

AL x TIT TD_FHE ﬁm?}_oﬂ_ﬁuﬂJLﬂﬂgdﬂmﬂﬁMEﬂﬁqm MM

Eefmﬂam%wy;&mwj*&miﬂaﬁy_nﬂeﬂpm_J%m_

DestricrTon Wéﬁliﬁwjﬁy#kﬂJ%-@oﬁWMjf_ﬂuﬂ¢x__

IV 0 e venirean)




JURIS DiCTIoN)

Ef_,om_w.mLw_mjum_cﬁzm_&uzmﬁfﬂwﬂzamﬁ

| gy_m\c_wﬂmﬁﬂy_/wa

747/114&—7«;/ pEBDAAlEﬂk.&AﬁMAAEﬂMMﬁiﬁM@%_FM__
M_my_eﬁi.mg&wgyﬂmu@ﬂe iS04

| TR JuRLSALeTN 0E THe (ooRT 45 ivoked under 28 US.CS a5l

Tue Cirerk oc THe ﬁwﬁmmggdjgfgggsv_gm T EXTEND
THE Fre (M6 AATE ib.A.&/dg . '




CONSTUIVTRONAL A A STANIT zy_g@.\JJ_SwA.LQ_/Nugg) &0

UNLTED  S78TE5 CoNSTLTU T26.A)_Amnen 0 mer L

THE_EipST A ENMG@U]_&AKIﬁEMM_M&—mﬁM

SESPEECH OR 0F THE PRENy DR THERI 61T 0 T2/ LPEDALE PEALEAR LY

T0 ASSEMBLE | ARND.TV_LETIT20 N _THE 0 UERA MENT _F02 A REDRESN:
OF 6L ) EUARILES. ‘

| U 78R STRTES o AN TRTUTION) A0 eaid med) T LY.

ALD JT%E__&MLL_M,&KEJ&EAQAQ&M%LM_W_&mWL

ALRLOCE THE LRIVIcETET R FMMUMITIES OF CITI2ENS s 73l

_uﬁlmﬂ;&ﬁsfj_y;a@_&mu . scmzaﬁof.fﬂ./.@_ﬁwyﬁe&u@*a&_

LIFZ—;/ Lum%,“alz_m&iu/__ij_uu,o_s_p@b CECY 6 AU,
Mumy_mmy_,ggm&_wiﬂﬂwmmmuwﬂwm&;@ VAL

PROTELNLON OF THE LAWS.




g’fﬁmmm)r OETHE Q.QS_E

77-,!%.J%ﬂmmﬂwﬂj_@MﬂMLwﬁﬂﬂZLd&&L_

S/463 ; AFTER mﬂmﬂ&-_ﬁ.mamumﬂ;g ALREHLS,
_Zﬁf_&nmwfﬁa_ﬁs_mﬂ_@m&&arm@f@gwﬁwd_m
PurisHeEd By AL 0E THESE JTATE PRISCA_CEFLCIACS AT USAMUEEL

' SﬂnwzgemJAA)Tgo,C;&_MgAmT@ﬂ@&LMA&EAQA_QEM&Mm

Aﬂﬁﬁamum%ﬂw_ww.snmmﬁﬁuL&uﬂw&yfmgsﬂwg__

Mﬂws-aeumeﬂy_ﬂéﬂmJ h

PEDTU NER ALLECED HE pIAS_ A lORIE_{A SH0ER TRLKINE TOHHMSELE
o /”
QMK/%_MMMM_@&&&A_JZJ.AVJMJAP_&W TO_JHE

CLERK BETHE TRIALLCAT A0l STATE SUPREMEGo0pRT,  Homeysr,
AR _JRNMATE OV ERHERAD _LETINONER ANA THOVEKT HE #A) VTTERES)
A-RALIALSLUR

____'Zﬁ'_sémnm_w,q@o_agcgm_mJﬂ_mmw,swm&uumWme%_“

L] : v Vv ir )
A__Jgﬁéﬁwmm,mwf&mwm.wfﬁﬂw%faﬁaMWA ol

Kfﬂmwﬂw_wmﬁw@wmmummmwwﬁmag“

nfﬁwanq@fﬂcviﬂ@wqﬂﬂMEA&m ~ NERSTER
_OJ_CR,MM}L.;&AZJO_DXEJM_I?JILEOWV*._?%?E SR oI TS

: B:/Z_f&&&ﬁqwd _AJ.FACJZDA__@AéLﬂﬁﬂ_mﬁMJE A LST

OF _LROMIBITED NORDL jN THE 6-ECLRbL A NERARTIMENTILE - COoLRELTIONS.
ST AL 6pERATING LRILEDORES,

I#L&Smwﬂdmm&mfénmﬂﬁéJﬁ_wéﬁfﬁufJumww
GMK&EX;@E@J&J&W_DE—MMJJ_AJ.E&L&&}MEJQI{JA)A_EG__

~ i




THE ,lj.t..S‘_cz.pQLAﬂﬁty_M%Nﬁv_GJEELG_SQ~EEﬁw-@MJAWJAE_Aﬂﬁ%&EWE*.-._____
LIST 0FEAROHLBLIEN WOOLDL 0F THE B2 0BSCENE LS6RAY HiSCHPLe mu;//

/ﬂEA&CIZdQ_GﬁAE:AaUQ_.{a&).‘/}jﬂa.&m_MMID.&MJ/AIQA@&?A%LMJH&W_PMWM

| KESD0MNENES Qi ATED AbblsT Toe PEMTIOAER T8 UNDERED THREE
NER TR HEACTA JNESTISATIVE EXAM N ATIONS 7D LABEL Hit) A RALLST,

sO.Emtem._%GL&/ﬂ/QALVAéZMuywﬁztﬁ_&}]m“w&mMﬁngAmJMAM&
________._s;fuﬁ_syzbdzzLuE_ﬂub:ﬂmce:a.aﬂm_/&zém_E._é;.e:humq_umm THe UALTED

CTATES coN ST TR ) (4T3 AMERD MENT, STATE L4018 oard e HeAsd
Izals M&iﬂé&ﬂﬁmﬁ/_&uﬂ_&ﬂ_wm&&u.Zy_&m.HlMﬂJﬂAewnc yia

THE MAe1S72ATE Lo ORT DEEN PETINONER I FORMA_PAOAER (S STATUS

AN ORDEREN Hull) 78 PR THE Eul FILih6 et At CBSTS). s Toe
1AJ&&sﬂaﬁ:ﬂﬁd.@scﬁw&wﬂmﬂ_ﬂﬁm@eﬂ_ﬁﬁ_&mpuMA)T USIA 6

THE wro6 STARDA2D BF Review,  The DistrierCoonT avEe po s

DETI720 M) A8 IR ITTER 0 BIEXT20NS_AND_IS MISSEN THE COMPLIMAT IS INE
mw@ﬁ;&ﬁl&ﬂaﬁﬂioﬁwlaﬂfﬂﬂ&ifmw&egﬁw LLMEATICN

|REFCAM AT WH 104 £l ERAS. R0 SE PRISEA) ERS_COMPLAUIES. FoR EALIRE
70 STATE ﬁ_aaMJﬂ;mswéilm&aﬁdﬂ.\oﬁi@ﬁﬁewmijmwﬁm

PenneNer_ £, Lsm19.7_7114.QA/wnna.s_auﬂﬁm.ﬁieguﬁtdmw,

E elentn-Clp e il AFEFIRMED THED (SMISS AL 6 ETHEComPLANTLE 05,803

“VﬁiSIA)(ﬁ)Q)_GJﬂ.B.@_Eaﬁﬁl&@)_i.mﬂ.é'ﬁ,,&sﬁnag&,e&dd 341226 ,18-79

(117308 2001L) AEPENBIXT, 10500 6-THE 109010 TR AADOE R V=)
wJJ#o,omcaﬂmﬁ-ﬂf_ﬂ_Mﬂaﬂ.&i&&wxﬂ:nﬁmau,o_ﬁwMJJL AT

| ,LE&@Jﬂm&u)ﬁ,llﬁ)ﬂmmmﬂ_m_ﬂ.ﬁé.m&éb&ZZ?&?E@_‘IQQQKJLTLHM

_mﬁezcoMm.sﬂ@mﬁ.d,%mmzjz;ﬁ;@ﬁdum_&egﬁg;ﬁﬁea/IQJ;.JIQ.W

1] THC L. 927)




Kensons o Branr spe Peratan)

A CorELILTS 01T DEriSL00S 0N THE Lovrr = Aooeals,

HE#UJ_J_MA)ELJLCJ;EE_ZBJ_EEA)M_QOD&LO.E_)gﬁﬁ%f;i_é?l)sm_c_tég(iﬂi_

e bepe v Ueicoce woerd, 114 F3b oty 62 (612ciR. 1997) THEOoukr

ﬁan;'faﬂofﬂM%mﬁJ.mmpA&EﬂMMMmm:M
HAVE No DISCRETI0N /113 PERMITIING A PLAINTIEE 7D AMERA A

COMPLARE TO AV D _A- SUA SPIOTE DiSMISSACe T A CoMPLMNTE

FALLS R 17210 THE REQUREMENTS (F B9 5 (€)(2) wHeN Fices,

THE DISTRICT 6y 2T SHO0ULA_SOA SPORTE NS MISS THE Copn PLoilT o
S&trzon 12/5(A) ALSO PROJIDES FoR Suck SuAIPONTE DISMISSAS,

ID AT el And BAKTER M AOSE ;&&iﬂjﬂéﬁﬁi&ﬂt&& 2002)

/E}MA/ e (oupT oF 4ﬁp¢=74¢_cl Eteventy Cireorr 1) Bad Jk v P /

988 Fad HoB 5z (e 199) The Coopt=ted: "2 comoraint

L SHOULA NOT BEPISMISSED ONIER RULE (2 VNLESS I T APPEARS
BeyYodp DOUST THAT THE PLAINTIFF CAR PRoUE N@ SeT 67 FALIS IN

SSUPAORT _OF HIS CCAM WH 1K 6D L ENTTE M TO RELIEE,
CONLES V 618500 35S U S, 41, 45-4C 78 SecT 99,162 (1957) A DiSTRICT

COoVRTI QI3 CRETN T DISMiSS A COMPLALRT WL THOOT LeAdy 70
AMERA (s SEVEREV RESTRICTED By FED, R Cil, A 15 () WHILH fiReTH

THAT_LEAE T0 AMELRA “SoALL £E FREEU 640600 W) Hen) TSTCE S0 LEQUIAES”
THOMAS VT 0w 0F DAVIE, 897 F 2077/, 733 (1iTHe I, 1988) wHene ) 7

APPERRS A MORE CALE EULL ETEN COMPLAINT. M LE NI STATE A
CLAIM FoR RELIEF 70 Be 6RANTED. WE HAVE Held THAT & BSTRIr

QO ORT SHOSLA_ELUE A-LPLAINDES AN 0PPOATUNFTY 3 B S
COMPAINT INSTERD (F QISMISSING- IT. FRIEHANOER V Mim<,
235 E2 810 843 (il 12t 1R 1985 ) THRIS IS STILL TRUE PIHERE A

PLA’;.NnF:;:lDOE\Y AOT SEEK LEAVE UNTLL AFPTER THE JiSTRICPEo VAT

REMNDERS FiNAL. IVOEEMEN T, T 4o (1 E20 #1723 . WE ReversSE
THE DiSTRICT COVRIE DISMESSAC DF ACTon A AemAand Wity

ANSTA L CTU RS P06 RANT THE BAN L LERVE TO_An 0.

i 77::: CosRrT 0 F Appm;cag;,.;&ﬂaum C LACUITS MoLE RELENIAECIS(OA) .

Vil MMQ,&@LE:z,a_tzﬂrmmﬂjlﬂ_ahmﬁ_me&omm1____

"Unoee. FEed EML.[LJ}_L_@__QE_C_wJ_(—_P_A_OLELD.DLL_E_/_\S:(&-)_Afﬂk%_M.
AMEWA A CoMPLHNT " ONEE AS A MATTEL oF COLRSE A AlIJTim

__BEFCRE A RESPONSWE PLERINE [SSERVED, Fab. Roliy, P s (a ]

,,_é_




P

"TULS ¢ oURT HAS ARE (suSt DETSR M AEL THAT Sex o) 1 945-(e)(2) (B) (L B

DoEs NoT ALLOUS THE JITRICT CoURT TD AISMISS A 11 Fopmd

PAULERIS COMPLAINT L iTHOUT 41 0udin b LEAUE TO_AMEND LIHEN

REQUIRERD BY FED. i CiVi PiS™ "'TrOVI LLE VVENZ,303F34 125€,
[26.0 AS— (Ll T Lr2002.) A THIA) 6 iN THE 1 ANCIUAELE 05 SEg TicALS

/1§19 ARD 16/ A 01FFERS From Sectiod 191S (€)(2)(B)[ )
SUCH THATTHE CoJrT S HOULA AaT ALls ) P21LSS A RS T S AME

BeNEFE(T 0F KULE I1S(R) AS 4w Y OTHER Li7i 6ANT " " THE PRISON
LITIEATION) BEEORM ALT _DOES N OT REPEHLTHE PN L CINL.ISE)

STEALS Gom &LV USAR, FED. SAV, BANI, 12U F3 0 794,795¢ (244 €42, 1598)

LN viewd e ETHE EALTS, THe M,Ag._r.vm,y-z;'v Al RELORT A ND

REBONMENAATION DismysscD RLENTI o NERS CoMPLANT How enee THe

PENRtANER_Fusd TIMm F:.y/ e TTER aBrecToMS T REQUEIT- LEAVE

TO AMEAID THE COMPLANT BEFCAE DISMISSAC, T He H1crRicT

. 7 .
CovRr 6 VERRULEA PENTIoNERS IR ITTEN 6BIECTION S AND 1S MISSEN

qu/;_@m&ajmw_m_aﬁJuﬂLcLUJsgﬁw_maEL;mm_m_@iaﬂc UL,

\ 14 3 .
Covetr s AP m@i&&@r‘ﬁﬂg@guﬂ EeiS (o NS

Tie CouopT o= Aopenes Ereveldnt Crpevir i MiTcidal y P CASC,

2 F30 /483, /492 / U2 C18. 1997) TiE CovlT Herd) 'THE Screerine

PRc \/L-s‘wf«}s PG VIOLATE EQUAL LRITELTIe N AAM THE RI6HT

TOACCESS TC THE Co VAT _iN_ 48 FolMA__LPAILER IS CASES,

Sexcorkcurrine 0LIA 02 T LA%/\

THE S CREEN/NE LPROVISIEIS _0.FETHE PRASGA LiTIEATION REELM AGT

UL CaA)STT ﬂ)_mf_)S:L.LJ/.Jﬁ_L‘Lﬁm_\r_:;:z{:E_,o,tim.cLao.u&T;f_mS.UA_SﬂNE

: ;
BIS MISS_LETLT208)ERS_COMPLAINT F0R FAILLURLE T STATE A-OLA M 7

UL THONT ALLOWIIN G I TO ANERD_THE B EFICLEA)T CCAIMS 1N THE

COMPULAINT BEFCRE A RESLPONSIVE _LCERDING IS _FLLEN,

T He Prose Penirrosler 4l EENS SomMe SULDANCE FRoM THE _CovlhT LoMEN

i )
THE L OWER _COURT NECIS 1085 _toNELlaron) THE Spmie 1 SCOE . Femmoe) sl was

(ST 4000 1472t AMEND I ERTS.C 0 IISTITV 204 4L R 1L EHT-TO_AMEND_HES- CEMPL ALAT

_7_




B. Imecerpnes o5 QuesnonsResenrep.

%Mﬁ_fﬁmﬂmw@mmdﬂm Coovpr
70 REVIS 1Y THE DETISLE

270 UL, /23 182,183,

83,5, 01, a7 {1962)

TH#E Feo 23] Alr)
J&A}/ME&MJ aamuzmm&mm_me AT

‘ Aﬂ;ﬁrzmz_au:mz_i_&M& ch_pm,a;ué:&ELcm,__@usfaJ_w

Hoa) WELFMWMM¢. nezr” m&uﬁﬁz&%‘_—

LST And [T @wmgﬁi_mpfgddm_vﬁzzﬁ Corc e,

TS aé&iﬁﬁ&mwqudsmomm A'IFsz-pm,o ‘

| PEnRNeR ASTATE PRiSeNER_HAVE A ST 400R 1AM A D g N

| CONSTITUTONAL 216HT T AP END_HIS_DEELEL AT COMPLALALUNDER.
e Uyred Smree Copahsmammet) Ana rate fison) Lutredraon Kesopm

Aer (PL.o4)8

ﬁww&@@m&é&%@&&%ﬂ&%&&ﬁmgﬁ__

R V4
T AFEeCE M&nﬂmd&cﬁz&my;m P

££nﬂaua£_rﬁﬂﬁ_wﬂwﬁﬁﬁzm£mﬁgnmdaer¢wﬁ¢

_ﬁﬁ_ﬁf&am_mw.te_;umv_zms_glw MPLAATE_14)
A1) 0UTSIVE 0F STATELRICON_IN ALl 5D S7A7Es.
TN i) 4E THe LARSE AMEVNRT OF CITT.EATICA UIHEH IOV OLIES

e-rg-




_____ouu_.c_Mnmnwm_mm&ui&ueu&Aﬁy_I?KG_CEETDJN&L&;MMA#*_

QHAMNGCES JNTHE LAW) BOD 18) STATE AND EOsRAL L AW, IT IS 0F Cletr
PUBiit [MPORTANCE Eor A PLr0 SE STATE Frisos)s wHo (S UNTRAMED

!ALZZ}&LA{.LL@E:Q.W@EJ_;%WﬁABLK?&AﬂdMHALAEEL@LﬂQMM___

iﬁ_MﬁME__LE&a:LJyJ.&LAEELclELU:L&&Arlm.?_&EEdMﬁiSﬁoA}_&Ld&ﬁL&ﬁAﬂL“
L&&Ezufﬂ_ay_me_@swadomAzrowzyrw_mmrm_amw £0p
RELiEE T Be 6RANTED UNOERTHE PLIS0N LiT1eATION REEOLM AdT,
I)U&MIG_‘D:I:E[LIU:;AAL&(&AEEMU&QEMEQQMJ_&A&L8)(“3{5_0_&_222/_&:&0&17,_ .

hﬂQ&ZmAOLmﬁ_n},J_ZAEEECZL&_ﬁﬂ—a—&&&mw_@l_&adﬁﬂ.&jﬁﬁi___
_@m.ﬂ.z.ku)_ﬁ&mﬂ:.m;ﬂy_ﬁs.‘iiLLlALMOAD&L@ﬂ%E&AJ_QE_AA&FD
L INCARCERATION 08 HARIH Lun TIVE coNEllemellr & g rase

‘-@ES.RaA),D_S);QlT_QAic,a.&.)j_m_‘l);nmﬁﬂ:é_.ilsuégtAA—/;/_Q&CEZML&&LWJ.{L___
H.c;-:mu&z.w.z&mmuauﬂn;mzxﬁw&;omwu;_msczﬁszcw‘mmy&___

_:E:&mllaﬁ:cu}.Lm_A_fz&ajis.mmﬁ&t.S.aU;EK_EoLEKﬁM#LE}-MdSZMEEZ_m

i 174
AL A:diLB.LL.i_'ZV_quu;KEME&I{_MZZLCM&EZJ_E;M&Q&&W&Q&L~LAA)____

ML LLERDINES CALLS FoR ENOVSH FACTS TORALSE 4 REASCNABLE

P;(pégTAnap THAT Qi5co um,o_;/f Nl _REVEAL EVINEAICE_QE THE

_A!&EJCAA\/_ELEM =0}

THE & 1983 ComPepildT M00d MULT ELVE THE DISTALET CouRr

ﬁEAJo.mME*MLAanAMzu&&o LE_JHS A

REASOMABUE L (IKELLH000_0F PNUSTER 1126 EACTUAM S ULLIRT EoR.

THESE Cc Ml e Ta MEET THE LECALTHEORIES T0_HAVE MR 4T

.TMO_GQ;@EQWR,&LZ#E_?QZ_O_;S‘E?_ﬁi:?nllo_é—,)&ﬁ_Mﬂi?:&f.#ﬁLﬁ;Z&.Mﬁ&i@.#/&
lCoMPLAL T 45 A MATIER 0F Riénr eadeR e Consrmdrol,




Cn,\\ el D_,U'_r_i,dd.)

_________-ﬂ—w&z;ta;E%ﬁmMJJ.WLmJﬂLﬁwALA&JM.%

___WJAEK.EEa.M7_ﬂf£_.2%ﬁ-ﬁodﬂﬁj££yJ—Eﬂﬂ;ME_C(GJJM_"ZE_A&&QE_____

£ ededdra @!,Md A_0P1A oAl

a____w;ﬁjsﬁﬁ_ﬁﬁy_aazé’f%uvﬂms

Kesper rgw..a;r_&wmm

coctasylz

CAt #oul STATE PLLS0A

Po.Lox 249

Mopt AN, 0L 641A 380

229 849-S002




USCA11 Case: 22-12012 Document: 11-1  Date Filed: 01/10/2023 Page: 1 of 10

[DO NOT PUBLISH]
An the

Wnited States Court of Appeals
For the TElewrenth Cireuit

No. 22-12012
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CARMEN GEER, et al.,
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2 Opinion of the Court 22-12012

Appeal from the United States District Court
for the Northern District of Georgia
D.C. Docket No. 4:21-cv-00065-HLM

Before LUCK, BRASHER, and EDMONDSON, Circuit Judges.
PER CURIAM:

Jackie Roller, a Georgia prisoner proceeding pro se, appeals
the district court’s sua sponte dismissal -- for failure to state a claim
pursuant to 28 U.S.C. § 1915A -- of his pro se 42 U.S.C. § 1983 com-

plaint.] No reversible error has been shown; we affirm.
L

Roller filed pro se this civil action against eleven prison offi-
cials at the Walker State Prison in Rock Spring, Georgia. Con-
strued liberally, Roller’s complaint purported to assert claims for
violations of the First, Fifth, Eighth, and Fourteenth Amendments

arising from an incident that occurred in July 2020.

~ Roller’s complaint alleges these facts. While talking aloud
to himself in the shower, Roller said the term “niggard”: a word
Roller says he used to refer to himself having to pay filing fees in

an unspecified state-court action. A fellow inmate overheard

1 We read liberally briefs filed by pro selitigants. See Timson v. Sampson, 518
F.3d 870, 874 (11th Cir. 2008). We also construe liberally pro sepleadings. See
Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998).
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Roller and -- believing Roller had uttered a racial slur -- reported
Roller to prison officials.

Prison officials placed Roller in a “restrictive-segregation-
isolation” unit. Roller later received a disciplinary report charging
him with using a racial slur. The disciplinary report also cited to

ten inmate witness statements about the incident.

Roller attended a disciplinary hearing on 16 July 2020. At
the conclusion of the hearing, the hearing’officer found Roller
guilty of the charged disciplinary offense. Roller was sentenced to
14 days in isolation. During his period of isolation, Roller was de-

nied his daily hour of recreational yard time.

The magistrate judge conducted an initial screening of
Roller’s complaint, as required by the Prison Litigation Reform Act
(“PLRA™), 28 U.S.C. § 1915A. The magistrate judge issued a report
and recommendation (“R&R”), recommending that the complaint

be dismissed for failure to state a claim.

Roller objected to the R&R. The district court overruled
Roller’s objections, adopted the R&R, and dismissed Roller’s com-
plaint. This appeal followed.

I

We review de novo a district court’s sua sponte dismissal
under section 1915A(b)(1) for failure to state a claim, applying the
same standards that govern dismissals under Fed. R. Civ. P.
12(b)(6). See Leal v. Ga. Dep’t of Corr., 254 F.3d 1276, 1278-79
(11th Cir. 2001). We view the complaint in the light most favorable
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to the plaintiff, accepting the fact allegations in the complaint as
true. See Dimanche v. Brown, 783 F.3d 1204, 1214 (11th Cir. 2015).

To survive dismissal, “a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plau-
sible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quo-
tations omitted). To state a plausible claim for relief, plaintiffs must
offer “factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.”
Id. “Factual allegations must be enough to raise a right to relief

. above the speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S.
544, 555 (2007). “Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice.”
Igbal; 556 U.S. at 678.

As an initial matter, Roller has abandoned his claim alleging
a double-jeopardy violation under the Fifth Amendment and his
claims alleging equal-protection and substantive-due-process viola-
tions under the Fourteenth Amendment. See Sapuppo v. Allstate
Floridian Ins. Co., 739 F.3d 678, 681-83 (11th Cir. 2014) (“[Aln ap-
pellant abandons a claim when he either makes only passing refer-
ences to it or raises it in a perfunctory manner without supporting
arguments and authority.”); Timson v. Sampson, 518 F.3d 870, 874
(11th Cir. 2008) (“While we read brief filed by pro selitigants liber-
ally, issues not briefed on appeal by a pro se litigant are deemed
abandoned.” (citations omitted)). We also need not address
Roller’s argument -- raised for the first time on appeal -- asserting a

violation of his right to privacy under the Health Insurance
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Portability and Accountability Act of 1996. See Access Now, Inc.
v. Sw. Airlines Co., 385 F.3d 1324, 1331 (11th Cir. 2004) (“[Aln issue
not raised in the district court and raised for the first time in an

appeal will not be considered by this court.”).
A. Eighth Amendment

Roller challenges the district court’s dismissal of his claim for
relief under the Eighth Amendment. Roller says he was subjected
to cruel and unusual punishment when he was denied outside rec-

‘reational time during his 18 total days of isolation. Roller also con-
tends that -- by wrongfully labeling Roller a “racist” -- prison offi-
cials exposed Roller to potential future bodily harm by other in-

mates.

To state a claim under the Eighth Amendment, a prisoner
must allege facts sufficient to demonstrate two things: (1) an “ob-
jectively, ‘sufficiently serious™ deprivation, and (2) that the prison
official acted with a “sufficiently culpable state of mind.” See
Farmer v. Brennan, 511 U.S. 825, 834 (1994). “[A] prison official
cannot be found liable under the Eighth Amendment for denying
an inmate humane conditions of confinement unless the official
knows of and disregards an excessive risk to inmate health or
safety; the official must both be aware of facts from which the in-
ference could be drawn that a substantial risk of serious harm ex-
ists, and he must also draw the inference.” Id at 837.

“In the context of an inmate’s conditions of confinement af-

ter incarceration, the standard is that prison officials violate the



USCA11 Case: 22-12012 Document: 11-1  Date Filed: 01/10/2023  Page: 6 of 10

6 Opinion of the Court 22-12012

J Eighth Amendment through ‘unnecessary and wanton infliction of
pain.”” Bass v. Perrin, 170 F.3d 1312, 1316 (11th Cir. 1999). We
have acknowledged that the deprivation “of all outdoor exercise
time” can amount to an “infliction of pain.” See id. But a depriva-
tion of outdoor time is neither “unnecessary” nor “wanton” when
a “penological reason” exists for assigning a prisoner to solitary
confinement and when prison officials are not deliberately indiffer-

~ entto “a substantial risk of serious harm to a prisoner.” Id. at 1316-
17.

Here, Roller has failed to allege facts showing that his being
deprived of outdoor recreation time constituted an “unnecessary
and wanton infliction of pain” rising to the level of an Eighth
Amendment violation. Roller’s temporary placement in isolation
was supported by a penological justification: Roller was found
guilty of violating the prison’s rules prohibiting the use of racial
slurs. Furthermore, Roller has alleged no facts sufficient to demon-
strate that prison officials were deliberately indifferent to a known
substantial risk of serious harm to Roller arising from the 18-day

restriction on outdoor recreation time.

Roller has also failed to state a plausible Eighth Amendment
claim based on his purported potential exposure to future physical
harm. Roller alleges no facts to support his speculative assertion
that he will be targeted for violence by other inmates. Nor has
Roller alleged facts sufficient to show that prison officials -- in dis-
ciplining Roller -- acted with deliberate indifference to a known

substantial risk that Roller would suffer serious physical harm in
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the future. To the contrary, disciplining prisoners for violating
prison rules is often necessary for prison officials to maintain order
and to ensure prisoner safety. Cf United States v. Mayes, 158 F.3d
1215, 1224 (11th Cir. 1998) (recognizing that the government’s in-
terest in maintaining order and in preventing violent altercations
among prisoners requires “punishing individuals for violent or

other disruptive conduct” (quotations omitted)).
B. Fourteenth Amendment Due Process

The district court dismissed properly Roller’s procedural-
due-process claim under the Fourteenth Amendment. Roller con-
tends that he was denied procedural due process because the
prison’s disciplinary policy on obscene language was unduly vague,
the disciplinary report reflected an incorrect date and time of the
incident, and because Roller was denied copies or summaries of the .

pertinent witness statements.

To state a claim for violation of procedural due process, a
plaintiff must allege facts showing “(1) a deprivation of a constitu-
tionally-protected liberty or property interest; (2) state action; and
(3) constitutionally-inadequate process.” See Arrington v. Helms,
438 F.3d 1336, 1347 (11th Cir. 2006). In the context of prison disci-
plinary proceedings, a prisoner has no liberty interest to which due
process attaches unless he can demonstrate that he suffered an

| “atypical and significant hardship . . . in relation to the ordinary in-
cidents of prison life.” See Sandin v. Conner, 515 U.S. 472, 484-86
(1995).



~
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Roller has failed to allege facts sufficient to demonstrate that
being placed in isolation for 18 days caused him to suffer an atypical
and significant hardship. See id. (concluding that a prisoner had no
liberty interest protecting against a 30-day disciplinary assignment
to segregated confinement because the confinement did not “pre-
sent a dramatic departure from the basic conditions of [the in-
mate’s] sentence”); Rodgers v. Singletary, 142 F.3d 1252, 1252-53
(11th Cir. 1998) (concluding that placement in administrative con-
finement for two months does not present the type of atypical, sig-
nificant deprivation that might create a constitutionally-protected
liberty interest). Because Roller has shown no constitutionally-pro-
tected liberty interest, he can state no claim for relief based upon

the alleged inadequacies of the prison’s disciplinary process.
C. First Amendment Retaliation

“The First Amendment forbids prison officials from retaliat-
ing against prisoners for exercising the right of free speech.” See
Farrow v. West, 320 F.3d 1235, 1248 (11th Cir. 2003). To state a
viable First Amendment retaliation claim, a plaintiff must allege
facts sufficient to establish: (1) that he engaged in constitutionally-
protected speech; (2) that he was subjected to “retaliatory conduct
... likely to deter a person or ordinary firmness from engaging in
such speech”; and (3) that a causal connection exists between the
retaliatory conduct and the protected speech. See Smith v. Mosley,
532 F.3d 1270, 1276 (11th Cir. 2008). To establish a causal connec-
tion, a prisoner must demonstrate prison officials were motivated
subjectively by the prisoner’s protected speech. See id. at 1278.



USCA11 Case: 22-12012 Document: 11-1  Date Filed: 01/10/2023 Page: 9 of 10

22-12012 Opinion of the Court 9

Roller contends that he was disciplined in retaliation for ex-
ercising his right to petition the government: his use of the word
“niggard” while complaining aloud to himself about having to pay
fees in his state-court action. But Roller has failed to allege facts
establishing plausibly a causal connection between these com-
plaints and the discipline he received. Never has Roller alleged that
prison officials understood Roller’s use of the word “niggard” as a
complaint related to Roller’s state-court proceedings. To the con-
trary, prison officials disciplined Roller based on a determination

that Roller’s speech constituted a racial slur prohibited by prison

rules.2 Roller cannot show that prison officials were motivated
subjectively by Roller’s supposed complaints about having to pay
state-court fees. The district court committed no error in conclud-
ing that Roller failed to state a claim for retaliation under the First
Amendment.

D. Leave to Amend

We reject Roller’s assertion that the district court erred in
dismissing his complaint without first granting him leave to
amend. Generally speaking -- “[wlhere a more c_afefully drafted
complaint might state a claim” - a pro se plaintiff “must be given

atleast one chance to amend the complaint before the district court

- 2 That a prisoner’s use of a prohibited racial slur constitutes no constitution-
ally-protected speech is undisputed. See Smuth, 532 F.3d at 1277 (noting that,
“if a prisoner violates a legitimate prison regulation, he is not engaged in ‘pro-
tected conduct’™).
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dismisses the action with prejudice.” See Bank v. Pitt, 928 F.2d
1108, 1112 (11th Cir. 1991), overruled in part by Wagner v. Dae-
woo Heavy Indus. Am. Corp., 314 F.3d 541, 542 & n.1 (11th Cir.
2002) (en banc) (holding that the rule in Bank does not apply to
counseled plaintiffs). This rule applies even when -- as in this case
- the plaintiff never seeks leave to amend the complaint in the dis-

trict court. See id.

Roller contends -- without elaboration - that the district
court should have granted him leave to amend. Roller offers no
details about what proposed amendments he would make. In-
stead, Roller reiterates the same factual allegations and arguments
asserted in his initial complaint. Given the factual allegations and
claims involved in this case, we are unpersuaded that “a more care-
fully drafted cdmplaint might state a claim.” The district court
committed no error in concluding that Roller’s complaint was sub-
ject to dismissal for failing to state a claim upon which relief could

be granted.
AFFIRMED.
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FILED IN CHAMBERS
U.S.D.C ATLANTA

Date: May 09 2022

IN THE UNITED STATES DISTRICT CI%FP WEIMER . Clerk
FOR THE NORTHERN DISTRICT OF GE A ’

ROME DIVISION By: S/Kari Butler
Deputy Clerk

JACKIE RAY ROLLER, : PRISONER CIVIL RIGHTS
GDC No. 675417, : 42 U.S.C. § 1983

Plaintiff pro se, :

V.
CRYSTAL HOLLOWAY, et al., : CIVIL ACTION NO.

Defendants. : 4:21-CV-65-HLM-WEJ

FINAL REPORT AND RECOMMENDATION

Plaintiff pro se, Jackie Ray Roller, confined in Walker State Prison in Rock
Spring, Georgia, submitted a Civil Rights Complaint Pursuant to 42 U.S.C. § 1983.
(Compl. [1].) Plaintiff paid the $350.00 filing fee and $52.00 administrative fee.
The matter is before the Court for an initial screening under 28 U.S.C. § 1915A.
For the reasons stated below, the undersigned RECOMMENDS that the
Complaint be DISMISSED.

I STANDARD OF REVIEW

The Court must screen a prisoner complaint against a governmental entity,
officer, or employee and dismiss the complaint or any portion thereof if it (1) “is
- frivolous, malicious, or fails to state a claim upon which relief may be granted,” or

(2) “seeks monetary relief from a defendant who is immune from such relief.” 28
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U.S.C. § 1915A(a), (b)(1)-(2). A claifn is frivolous when it “lacks an arguable basis

either in law or in fact.” Miller v. Donald, 541 F.3d 1091, 1100 (1 lt_h Cir. 2008)

(quoting Neitzke v. Williams, 490 U.S. 319, 327 (1989)) (internal quotation marks

omitted). A complaint fails to state a claim when the factual allegations, accepted

as true, do not “raise a right to relief above the speculative level.” Bell Atl. Corp.

v. Twombly, 550 U.S. 544, 555-56 22007). A viable claim must be “plausible on
its face.” Id. at 570.

In order to satisfy the plausibility standard; the plaintiff must plead “factual
content that allows the court to draw the reasonable inference tﬁat the defendant is

liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)

(citing Twombly, 550 U.S. at 556). The Court construes the factual allegations
favorably to a pro se plaintiff and holds pro se pleadings to “less stringent standards

than formal pleadings drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94

(2007) (quoting Estelle v. Gamble, 429 U.S. 97, 106 (1976)).

“To state a claim under 42 U.S.C. § 1983, a plaintiff must allege that (1) the
defendant deprived him of a right secured under the United States Constitution or

federal law and (2) such deprivation occurred under color of state law.” Richardson

v. Johnson, 598 F.3d 734, 737 (11th Cir. 2010) (citing U.S. Steel, LLC v. Tieco,
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Inc., 261 F.3d 1275, 1288 (11th Cir. 2001) and Arrington v. Cobb Cnty., 139 F.3d

865, 872 (11th Cir. 1998)).
II. DISCUSSION

Plaintiff brings this action against the following defendants: Officer Crystal
Holloway; Wardens Pamela Ballinger and Jeanie Kasper; Lieutenant John Stroh;
Sergeant Carmen Geer; Captain Scott Keith; ‘ Counselor Anna Whitten;
Disciplinary Investigator Rene Langston; Disciplinary Appeals Officer Ricky H.
Foskey; Special Agent James Smith; and Commissioner Timothy Ward. (Compl. .
1, 3-6.) Plaintiff states that he “was alone ;taking a shower in dorm 5, talking to
himself, speaking the word ‘niggard’ for plaintiff to pay the state appeal filing fees
‘in the state Supreme Court,” on July 4, 2020. (Id. at 6-7.) However, an inmate
ovefheard plaintiff and thought that he had uttered a racial Slur. (& at 7.) Plaintiff
was placed in isolation and given a disciplinary report on July 5, 2020. (lgL) On-
July 8, 2020, plaintiff received a revised disciplinary report, which (1) charged him
with uttering a racial slur “several times,” and (2) cited ten inmate witness
statements that were not given to plaintiff. (Id. at 8-10.) OnJuly 16, 2020, Captain
Keith read two of the inmate witness statements at plaintiff’s disciplinary hearing
and found him guilty. (Id. at 10-11.) Captain Keith sentenced plaintiff to fourteen

days of isolation, including seven days without access to his property. (Id. at 11.)

3
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On July 22, 2020, plaintiff was released from isolation. (Id.) He filed a disciplinary
appeal, which Warden Ballinger denied on July 27, 2020. (Id. at 12.) Plaintiff’s
appeal to Commissioner Ward was denied on September IO, 2020. (Id.) Plaintiff
claims that the disciplinary proceeding violated his constitutional rights. (Id. at 13-
28.) He seeks declaratory, injunctive, and monetary relief. (Id. at 4-5,- 28-32))
“The Due Process Clause offers two different kinds of constitutional
protection: procedural due process and substantive due process, and a violation of

either may form the basis for a suit under § 1983.” Slakman v. Buckner, 434 F.

App’x 872, 875 (11th Cir. 2011) (per curiam). “To establish a procedural due
process claim under § 1983, a plaintiff must show: (1) a deprivation of a
constitutionally protected liberty or property interest, (2) state action, and (3)

constitutionally inadequate process.” Bryant v. Ruvin, 477 F. App’x 605, 607 (11th

Cir. 2012) (per curiam). A 'substantive due process claim under § 1983 involVes
“[o]nly the most egregious official conduct” that is arbitrary or shocks the

conscience. Slakman, 434 F. App’x at 875 (quoting Waddell v. Hendry Cnty.

Sheriff’s Off., 329 F.3d 1300, 1305 (11th Cir. 2003)). “To state an equal protection

claim under § 1983, a plaintiff must allege that (1) he is similarly situated with

other prisoners who received more favorable treatment; and (2) his discriminatory
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treatment was based on a constitutionally protected interest, such as race.” Id. at
876.

“[A] prison official violates the Eighth Amendment only when two
requirements are met. First, the deprivation alleged must be, objectively,
sufficiently serious . . . ; a prison official’s act or omission must result in the denial
of the minimal civilized measure of life’s necessities,” which includes food,

clothing, shelter, medical care, and a safe environment. Farmer v. Brennan, 511

U.S. 825, 832, 834 (1994) (citaﬁoné and internal quotation marks omitted). Second,
“a prison official must have a sufficiently culpable state of mind,” namely,
“deliberate indifference to inmate health or safety.” Id. at 834 (citations and
internal quotation marks omitted).

In the present case, plaintiff’s procedural due process claim is frivolous
because prisoners do not have a constitutional right to be housed in a particular

section of a facility. See Olim v. Wakinekona, 461 U.S. 238, 244-46 (1983);

Moody v. Daggett, 429 U.S. 78, 88 n.9 (1976); Meachum v. Fano, 427 U.S. 215,
223-25 (1976). Plaintiff’s eighteen days in isolation did not constitute an “atypical
and significant hardship” sufficient to establish a Fourteenth Amendment liberty

interest. Sandin v. Conner, 515 U.S. 472, 484 (1995). Plaintiff’s time in isolation

was also not “objectively, sufficiently serious” to establish an Eighth Amendment

5
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violation. See Fer%r_, 511 U.S. at 834. Plaintiff’s substantive due process claim
is frivolous because his allegations do not show egregious or conscience-shocking
official conduct. See Slakman, 434 F. App’x at 875. Plaintiff fails to state an equal
protection claim because the Complaint does not show that (1) he is similarly
situated with other specific inmates who received more favorable treatment, and
(2) his treatment is based on a constitutionally protected interest. Id. at 876.
Plaintiff also claims that defendants retaliated against him. (Compl. 13-15,
20-21.) The elements of a retaliation claim are (1) constitutionally profected speech,

(2) an adverse effect on that speech by retaliatory conduct, and (3) a causal

connection between the adverse effect and retaliatory conduct. See Douglas v.
Yates, 535 F.3d 1316, 1321 (11th Cir. 2008). “The causal connection inquiry asks
whether the defendants were subjectively motivated fo discipline because
[plaintiff] complained of some of the conditions of his confinement.” Smith v.
Mosley, 532 F.3d 1270, 1278 (11th Cir. 2008). In the present case, plaintiff’s
retaliation claim is frivolous because he alleges that défendants falseI}; disciplined
him for uttering a racial slur, not for complaining about his confinement. “The

mere assertion of a false or unproven disciplinary infraction does not alone amount

to a constitutional violation.” McKissick V. Deal, No. 5:14-cv-72-MTT, 2014 WL
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2170977, at *2 (M.D.vGa. May 23, 2014) (citing Rodgers v. Singletary, 142 F.3d
1252 (1 1th Cir. 1998)).

Finally, plaix;tiff claims that defendants placed him in double jeopardy.
(Compl. 13-17.) However, “[t]he Double Jeopardy Clause does not apply to
proceedings that are not ‘essentially criminal.” . . . Prison disciplinary proceedings

are not part of a criminal prosecution.” Garland v. Barfield, No. 3:08-cv-261-RV-

EMT, 2009 WL 22283, at *2 (N.D. Fla. Jan. 2, 2009) (citations omitted).
Accordingly, the Complaint should be dismissed.

III. CONCLUSION

For the reasons stated above, the undersigned RECOMMENDS that the
Complaint [1] be DISMISSED pursuant to 28 U.S.C. § 1915A(b)(1).
The Clerk is DIRECTED to terminate the referral to the undersigried.

SO RECOMMENDED, this 9th day of May, 2022.

%/MM

WALTER E. J SON ,
UNITED STATES MAGISTRATE JUDGE
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~ IN THE UNITED STATES DISTRICT COURT
- FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

JACKIE RAY ROLLER,

Plaintiff, | |
| CIVIL ACTION FILE

V.- NO. 4:21-CV-0065-HLM-WEJ

CRYSTAL HOLLOWAY etal.,

: Defendants:

ORDER

This is a civil rights action filed under 42 U.S.C. § 1983 by a

pr-isoner proceeding pro se. The case is before the Court on the

Final Report and Rééommendation of United States Magistrate

Judge Walter E. Johnson [14] and on Plamtlﬂ”s Objectlons to the
~ Final Report and Recommendatlon [18]

l. Standard of Review

28 U.S.C. § 636(b)(1) requires that in reviewing a magistrate |

judge’s report and recomm.endatior_i, the district court “shall -make' .

| gaocarn ik
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a de novo determination of those portions.of the report or specified
proposed findings or recommendations to which \objection s
made.” 28’U.S.C. § 636(b)(1). The Court “must make a de novo
determinétion of those portions of a magistrate judge’s report and

recommendation to which -an objection is made.” Kohser V. |

Protective Life Corp., 649 F. App'x 774, 777 (11th Cir. 2016) (per
curiam). “HoWever, where a litigant fails to offer specific objections
to a magistiate judge’s factual findings, there is no requirement of
de novo review.” |d. “A specific Objection must ‘identify the portions
| of the proposed findings and recommendation to which objection is
»made and the specific basis for objection.” Id. (quoting Heath v.
Jones, 863 F.3d 815, 822 (11th Cir. 1989)). If no party files a timely

objection to a factual finding in the report and recommendation, the

Court reviews-that finding for clear error. Macort v. Prem, Inc., 208

F. App’x 781, 784 (11th Cir. 2006) (per curiam). Legal conclusions,

of course, are subject to de novo review even if no party specifically
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objects. LeCroy v. McNeil, 397 F. App'x 554, 536 (11th Cir. 2010)
(per curiam). . | |
ll. Discussion

On May 9; 2022, Judge Johnson issued his Final Report and
Recomméndation. (Final Report & Recommendation (Docket
Entry No. 14).) Judge Johnson recommended that the Court
dismisAs this action for failure to state a claim vfor relief. (See

generally id.)

Plaintiff filed Objections to the Order and Final Report and
Recommendation. (Objs. (Docket Entry No. 18).) The Court finds
that the matter is ri»pé for resolution.

| The Court agrees with Judgé Johnson that Plaintiff's
-Complaint does nqt stéte viable § 1983 claims. (Final Report &
Recommendation- at 1-7.) First, Plaintiff does not state a
v prdcedural due process claim “bécause prisoners do not have a
constitutional right to be hoursed |n a particular section of a facility,”

and spendingei’ghtéen days in isolation is not sufficient to establish
| 3
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a violatibn of Plaintiff's Fourteenth Amendment liberty interest or an
'Ei'ghth Amendment vio_Iation.. (Id. at 5-6.) Second, Plaintiffs
substantive due process claim fails “because his allegations do not
show egregious or consqienceQShocking official conduct.” (d. at
6.) Third, Plaintiff's allegations do not state a viablé § 1983 equal
protection claim. (Id.) Fourth, Plaintiff fails to state a viable § 1983
retaliation claim. (Id. at 6-7.) Fifth, the Double Jeopardy Clause
does not apply here. (ld. at 7.) Nothing in Plaintiffs Objections
warrants rejecting the Final Report and Recommendation. Judge
Johnson properly evaluated Plaintiff's allegations, and the Court
adopts the Final Report and Recommendation and overrules
Plaintiff’stbjections.
lll. Conclusion

ACCORDINGLY, the Court‘vADOPTS th‘e Final Report and
Recommendation of United States Magistrate Judge Walter E.
Johnson [14] and OVERRULES Plaintiff's Objections to the Firial

Report ahd Recommendation [18]. vThe' Court DISMISSES
. o |
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Plaintiff's Cor'nplai’nt'for failure to state a claim for relief, and it
DIRECTS the Clerk to CLOSE this action.
IT IS SO ORDERED, this the 24th day of May,-?022.

/s/ Harold L. Murphy

SENIOR UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
~ATLANTA DIVISION

JACKIE RAY ROLLER, b |
Plaintiff, | | CIVIL ACTION FILE

vs. S  NO. 4:21-cv-65-HLM-WEJ

CRYSTAL HOLLOWAY,_ etal., |

Defendants.

JUDGMENT
This action having come beforé the court, Honorable Harold L. Murphy, .United
States District Jljdge, for consideration, it is |
Ordered and Adjudged that the écfion Abe DISMISSED for failure to state a claim
for relief.

Dated at Rome, Georgia, this 24th day of May, 2022.

KEVIN P. WEIMER
CLERK OF COURT

- By: _s/Jill Ayers
.., Deputy Clerk

Prepared, Filed, and. Entered -
in the Clerk’s Office

May 24, 2022

Kevin P. Weimer

Clerk of Court

By: s/Jill Ayers
Deputy Clerk . -
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