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Appeal from the United States District Court for the Northern District of Texas.
Before GOLDBERG, DAVIS, and DeMOSS, Circult Judges.

GOLDBERG, Circuit Judge:

This case requires us to explore the often murky boundary between the government's sovereign
Immunity from suit and the availability of recovery under the Federal Tort Claims Act (“FTCA®), 28 U.S.C.
§8 1346, 2671-80. In 1991, Donha Truman filed this suit agalnst the United States, ralsing various tort
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claims under the FTCA. in her complaint, Truman described a pattern of sexual harassment visited upon
her by James Whittaker, an employee of the Alr Force who worked with Truman at the Sheppard Air
Force Base Commissary. The district court dismissed Truman's sult, reasoning that various exceptions to
the FTCA barred any recovery. Because we hold that Truman's complaint can be read to ralse a claim for
intentional infliction of emotional distress and because we find that such a claim Is not barred by an

exception to the FTCA, we reverse the Judgment of the district court and remand this case for further
proceedings.

. Facts and Proceedings Below

Donna Truman worked for Oscar Mayer as a vendor-stocker at the Sheppard Alr Force Base Commissary.
James Whittaker, an Air Force employee who also worked at the commissary, was a meat-cutter
foreman; he had the right to supervise and control vendor-stockers such as Truman. From the beginning
of Truman's tenure with Oscar Mayer, Whittaker allegedly created a hostile work environment by
making off-color remarks and dirty jokes and by giving Truman untoward winks and nods. According to
Truman, Whittaker's conduct later escalated. Whittaker allegedly asked Truman whether she was
"horny" and told her that he was "avallable™. On another occasion, when Truman was walking behind
Whittaker, he allegedly "reached behind himself in a low grabbing manner,” aiming his hand towards
Truman's crotch area, Whittaker also allegedly told Truman about his sexual dreams about her and
asked her about her sexual proclivities, Truman charged that Whittsker was also verbally abusive. He
allegedly yelled at Truman, accused her of doing things she did not do, talked ahout her behind her

back, called her a trouble-maker, threatened her with the loss of her job, and told others that she wore
excessively reveallng clothing.

Truman alsa claimed that officials at Sheppard Air Force Base were aware of Whittaker's behavior. She
stated that she repeatedly complalned about Whittaker's conduct, but that Whittaker was told to
discontinue his offensive behavior only once. The harassment allegedly continued, eventually prompting
Truman to resign from her employment with Oscar Mayer.

After exhausting her administrative remedies, Truman flled this sult. She Included in her original
complaint claims brought under the FTCA. She sought compensation for her mental anguish, anxiety,
embarrassment, and humiliation, She later amended her complaint and dropped all of her claims except
her FTCA causes of action. Shortly before trial, the government flled a motion to dismiss for lack of
subject matter Jurisdiction and for fallure to state a claim, The government argued that Truman's daims
were barred by several exceptions to the FTCA listed in 28 U.5.C. § 2680(h), The district court granted
the government's motion, dismissed the case, and entered judgment accordingly, This appeal ensued,

Il. Discussion

We review the dismissal of Truman's claims on the pleadings de novo, employing the same standard as
the district court. Tuchman v. DSC Communications Corp., 14 F.3d 1061, 1067 (5th Cir. 1994); Benton v.
.United States, 960 F.2d 19, 21 {Sth Cir. 1992) (reviewing dismissal of an FTCA sult), Accordingly, we
accept the wall-pleaded allegations in the complaint as true, and we construe those allegatlons in the
light most favorable to the plaintiff. We will uphold the dismissal of Truman's claim "only if It appears
that no rellef could be granted under any set of facts that could be proven consistent with the
allegations."' Rubinstein v. Caflins, 20 F.3d 160, 166 (Sth Cir. 1994) (citation omitted); see also Conley v.

SR



Glbson, 355 5. 41, 45-46, 78 5.Ct. 99, 101-302, 2 L Ed,2d 80 (1957); Hospital Bldg. Co. v. Trustees of Rex
Hosp., 425 .5, 738, 742 n, 1, 96 .Ct. 1843, 1854 n, 1, 48 L.Ed,2d 338 (1976),

As the sovereign, the United States is Immune from sult unless, and only to the extent that, it has
consented to be sued, F.O.LC. v. Meyer, __US, __,_ ,1145.Ct. 996, 1000, 127 L.Ed.2d 308

(1994); McNelly v, United States, 6 F.3d 343, 347 (Sth Cir. 1993). Thus, to datermine whether Truman
cen maintain this suit against the government, we must first decide whather one of the government's
several walvers of soverelgn Immunlty applies. If not, the government is immune from suit, and there s

no subject matter Jurisdiction to hear this case. United States v. Mitchell, 445 U.$, 535, 538, 100 S.Ct.
1349, 1351, 63 L.Ed.2d 507 (1980),

Through the enactment of the FTCA, the government has generally walved Its soverelgn immunity from
tort liability for the negligent or wrongful acts or omissions of its agents who act within the scope of
thelr employment. Specifically, the FTCA allows the government to be held liable in tort for any

negligent or wrongful act or omission of any employee of the Government while acting within the scope
of his office or employment, under circumstances where the United States, if a private person, would he
liable to the claimant in accordance with the law of the place where the act or omission occurred.

28 U,S,C. § 1346(b). The federal district courts have exclusive jurisdiction to hear claims coghizable
under section 1346(b). /d. However, the exceptions to the FTCA's waiver of sovereign immunity that
appear in 28 1).S.C. § 2680 limit the federal courts's jurisdiction to hear FTCA clalms and, If applicable,
bar a suit brought against the government, Although there is no Justification for any court "to read
exemptions into the [Federal Tort Claims] Act beyond those provided by Congress,” Rayonier, inc, v,
United States, 352 U.S, 315, 320, 77 S.Ct, 374, 377, 1 L,Ed.2d 354 (1957}, the exceptions that do appear
in the FTCA must be strictly construed in favor of the government. Atorfe Alr, Inc. v. Federal Aviation
Admin,, 342 F.2d 954, 958 (Sth Clr. 1991),

One of the exceptions to the FTCA’s general consent-to-be-sued policy is integral to the case before us
today. This exception retains the govemment's sovereign immunity for "[alny claim arising out of
assault, battery, false imprisonment, false arrest, maliclous prosecution, abuse of process, libel, slander,
misrepresentation, decelt, or Interference with contract rights." 28 U.5.C. § 2680(h).

To determine whether a claim Is one "arising out o any of these enumerated torts, we focus on the
conduct upon which the plaintiff's claim is based. If the conduct upon which a dalm Is based constitutes
a claim "arising out of" any one of the torts listed in section 2680(h), then the federal courts have no
jurisdiction to hear that claim, United States v. Neustadt, 366 U.S. 696, 81 $.Ct. 1294, 6L.Ed2d

£14 (1961); Commercial Union tns. Co. v. United States, 928 F.2d 176, 178-79 (Sth CIr, 1991). Evenifa
plaintiff styles a claim so that it Is not one that is enumerated in section 2680(h), the plaint/ff's claim s
still barred "when the underlying governmental conduct "essential' to the plaintiff's claim can fairly be
read to “arise out of' conduct that would establish an excepted cause of action." McNeily, 6 £.3d at

347 (citing Atorle, 942 F.2d at 958). Thus, the FTCA bars a claim based on conduct that constitutes a tort
listed in section 2680({h), even though that conduct may also constitute another tort not listed in section
2680(h). Similarly, a plaintiff cannot circumvent the purpose of section 2680(h) by “framing

his complaint In terms of [the govarnment’s] negligent fallure to prevent the excepted harm.” /d. at 347.
Thus we held In Garcla v. United States, 776 F.2d 116 (5th Cir. 1985), that a plaintiff could not evade the
reach of section 2680(h} by ralsing a claim for negligence In the supervision of a milltary recrulter who
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allegedly assaulted the plalntiff. For the purposes of gection 2680(h), Garcia's negligence claim arose out
of an assault and battery, /d, at 118,

In contrast, If a plaintiff bases a claim on conduct that does not constitute a clalm “"arising out of" a tort
specified In section 2680(h), than the plaint!ff's sult is not barred. Evan in cases in which the facts
alleged In a complaint have two distinct aspects that may give rise to two similar torts, "the partial
overlap between ... two tort actions does not support the conclusion that if one Is excepted under the
Tart Claims Act, the other must be as well, Nelther the language nat history of the Act suggests that
when one aspect of the Government's conduct is not actionable [because it constitutes a tort
enumerated in section 2680(h) ], a claimant Is barred from pursulng a distinct claim arising out of other
aspects of the Government's conduct.” Block v. Neal, 460 U.S. 289, 298, 103 S.Ct. 1089, 1094, 75 LEd.2d
67 (1983). So long as some aspect of the conduct upon which a plaintiff bases a tort claim does not
constitute a tort listed In saction 2680(h), the suit is not barred. Thus, In Block, the Supreme Court held
that the plalntiff could malntain a cause of action against the government for negligently falling to
detect defects in the construction of a house, even though the plalntiff in that case may also have had a
claim for misrepresentation — a tort excepted from the FTCA by saction 2680(h).

In the present case, Truman described in her complaint an extensive pattern of offensive conduct
undertaken by Whittaker. She claimed that this conduct gave rise to several tort claims. The district
court dismissed Truman's suit, holding that Truman's clalms were barred by section 2680(h) because
they arose out of an assault or a battery or constituted slander, We hold that the district court erred
whien It dismissed Truman's sult, The conduct alleged In Truman's complaint can fairly be read to state a
clalm for intentional infliction of emotional distress — not a claim for assault, battery, or slander, And, a
claim for intentional infliction of emotional distress based on the conduct described in Truman's
complaintis not barred by an exception to the FTCA.

Truman stated in her amended complaint that Whittaker's numerous sexual insults, comments, and
innuendos damaged her and caused her to suffer, inter alia, mental anguish, anxiety, embarrassment,
and hurniliation. She referred in a conclusory way to a clalm for "sexual harassment.” In her brief to this
court, Truman states that she wishes to amend her complaint for a second time and explicitly raise a
claim for Intentional infiiction of emotional distress. Generally, we do not countenance the raising of
clalms on appeal that were not presented to the district court. However, based on the allegations of
sexual harassment contalned in Truman's first amended complaint, we believe that there Is no question
that one can deduce the existence of a claim for intentionat infliction of emotional distress. The essence
of Truman's first amended complaint is plainly one for Intentional infliction of emotional distress. Such a
claim has been recognized as a tort by Texas courts, Twyman v, Twyman, 855 5.W.2d 619, 620 (Tex.
1993); Restatement (Second) of Torts § 46 {1965).

The issue 1s thus whether Truman’s claim for Intentional infliction of emotional distress Is excluded from
the reach of the FTCA by any of the exclusions listed In section 2680(h). We hold that her daim is not so
excluded. As we have noted, the focus of this inquiry is on the conduct on which Truman bases her
clalm. If the conduct on which Truman bases her claim for intentional Infliction of emotional distress
constitutes a claim "arising out of” what is traditionally taken to be a tort enumerated in section
2680(h), then Truman's claim Is barred. Block, 460 U.5. at 2986, 103 S.Ct, at 1092; Commerclal Union, 928
E.2d 2t 178, Conversely, If the conduct on which Truman bases her claim for intentional infliction of
emotional distress does not constitute a tort enumerated in section 2680(h}, then Truman's claim Is not
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barred. This is so even If a claim based upon other gavemment conduct would be barred by section
2680th). Biock, 460 U.S, at 298, 103 S.Ct. at 1094, '

We have no difficulty finding that aspects of the conduct alleged in Truman's complaint do not
constitute a tort enumerated in section 2680(h). The govemment contends, and the district court found,
that Truman's clalms arose out of an assault or a battery, We disagree. Some offensive contact is an
essential element of the tort of battery. Fisher v. Carrousel Motor Hotel, inc., 424 5.W.2d 627, 629 (Tex.
1967); Restatement (Secand) of Torts § 13. In her amended complaint, Truman did not allege that any
offensive contact directly or Indirectly resulted from Whittaker's actions. it follows that Truman’s daim
cannot arise out of battery, A claim for the tort of assault Is stated if {1) a person acts intending to cause
an imminent apprehenslon In another person of harmful or offensive contact, and {2) the other person
Is thereby put in such immIinent apprehension, Restatement (Second) of Torts § 21. Moreover, words
alone cannot make a person liable for assault unless the utterance of those words, together with other
circumstances, put another "In reasonable apprehension of an Imminent harmful or offensive

contact." Id. at § 31, Truman did not allege that any of Whittaker's acts placed her in imminent
apprehenslon of harmful or offensive contact, nor did Truman claim that any of Whittaker's offensive
comments, together with other circumstances, placed her In reasonable apprehension of Imminent

offensive contact. Thus, the conduct about which Truman complalns does not arise out of a claim for
assault either.

The only portion of Truman's amended complaint that could he construed to raise an assault dalm Is the
allegation that Whittaker "grabbed at" Truman's crotch area, However, Truman did not suggest that
Whittaker's conduct placed her In apprehension of offensive contact, Hence, the conduct that Truman
described In her amended complaint does not constitute a claim for assault. :

The character of Truman's allegations distinguish this case from Garcia v. United States, 776 F.2d

1186 (Sth Cir. 1985). In that case, the plaintiff clalmed that she had been su bject to unwanted

sexual contact from an employea In an Army recruitment office. We held that a claim based on this
contact arose out of a battery and therefore was excepted from the purview of the FTCA by section
2680(h). As we have explalned, Truman has not alleged that Whittaker subjected her to any offensive or
harmful contact. Her clalm thus daes not arise out of a battery.

The government also argues, and district court also held, that Truman's sult had to be dismissed because
portions of her complaint alleged conduct that constitutes slander. Again, we disagree with the district
court’s conclusion, The district court found that Truman's allegations that Whittaker (1) discussed
Truman with others, (2) accused Truman of being a trouble-maker, and {3} stated to others that Truman
wore inappropriately revealing clothing were slanderous and were thus barred by section 2680(h). Even
if we assume that all of these utterances constitute slander, we cannot find that Truman's amended
complaint was properly dismissed. Other aspects of the conduct that Truman alleged In her amended
complalnt have nothing to do with the three incidents noted above and plainly do not arise out of
slander. As we have explained, these other aspacts of the conduct pleaded can form the basis for a sut
brought under the FTCA, Block, 460 U.S, 2t 298, 103 5.C%. at 1094,

Although we do not address the district court's holding that some of Whittaker's comments were
slanderous, we note that this conclusion Is In some respects suspect. To be defamatory, a
communication must harm another’s reputation. Although Truman allaged in one part of her complaint
that Whittaker discussed her with others, she did not reveal what Whittaker allegedly said. Without
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explaining what was allegedly sald, or without alleging that her reputatlon was damaged, we fait to see
how this allegation constitutes slander, In another Instance, Truman cleimed that Whittaker accused her
of being a trouble-maker. However, Truman did not claim that Whittaker communicated this comment
to a third person, Without such an allegation, this comment does not constitute slander elther.

We are holding that Truman's complaint can be read to state a daim for intentlonal infliction of
emotional distress. Several other faderal circuit courts of appeals have held that the FTCA does not

- except such a claim from being brought against the government for the acts of its employees. See
Santiago-Ramirez v. Secretary of Dep't of Defense, 984 F,2d 16, 20 (1st Cir. 1993); Xohn v. United
States, 680 F.2d 922 (2d Cir, 1982); Gross v. United States, 676 F.2d 295, 304 (8th Cir. 1982); Sheehan v.
United States, 896 F.2d 1168, 1172 (9th Cir, 1950). Today, we follow the lead of these other courts and
conclude that the conduct on which Truman bases her claim for intentional infliction of emotional
distress does not fall within the definltion of a tort listed In sectlon 2680{h).

The components necessary to establish assault, battery, and slander are tegally and definitively defined,
and they are decidedly district from the elements that make up intentional Infliction of emotional
distress. Similarly, the goals of these torts are different. Intentional infliction of emotional distress is
designed to protect a person's normal and equable state of mind. Assault and battery are designed to
protect paople from harmful or offensive contact and from the apprehenslion of such contact; slander
protects a person's interest [n his or her reputation. intentional Infliction of emotional distress may have
similaritles with assault, battery, and slander, but It does not have an identity sufficient for one to
conclude that it is symbiotic with assault, battery, or slander. The fact that an intentional infliction of
emotional dlstress claim guards against severe emotional distress goes far to negate the possibility that
such a cdaim has an identity with either an assault, or a battery, or slander,

In addition to the foregoing analysis, we recognize that in sectlon 2680{h), Congress determined to
except certain torts from the FTCA's general waiver of soverelgn immunity, Intentional infliction of
emotlonal distress was not included among these enumerated torts, Expressfo unlus est exclusio
aiterius, Given the specific exceptions enumerated in section 2680(h), the government cannot claim
intentional infliction of emotional distress was also ex-tommunicated from the FTCA.

Ill. Concluslon

The judgment of the district court Is REVERSED, and this case is REMANDED to the district court for
further proceedings consanant with this opinion.
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| Dr. Philip E.
StJosephHealthallf 2212 £ suee,

Suite 202
St. Joseph Herﬂag? Healthcare Santa Ana, CA
T 92705
Phone: (714) 288-
3230
Fax: (714) 571-
October 6, 2022 7703
RE: Arthur Lopez
DOB: 02/07/1967
Homeless Court
909 North Main Street

Santa Ana, CA 92701
To whom it may concem:

it has come to my attention that my homeless patient named
above was stopped by the Newport Beach Police due to a
preblem with his car burhper. At a result, the car was
impounded, and he hatl o place to sleéép 6r rest. This is very
problematic as he has spinal stenosis of the cervical and
lumbar spine. This lack of shelter has made him'much worse.
This resulted in ordering MRIs of both the cervical and Iumbar
spine. This bumper problem was not so important 4s th rmake
this patient suffer by taking away his shelter. | expéct thet his
will also result in enormous impound fines and fees that he will
never be able to pay. Hopefully, this injustice can be rectified.

Sincerely,

Pty & Pratrnsifil®

Philip E. Madrid M.D,
St, Joséph Heritage Medical Group

Q) &b A
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Investigation of the
Orange County District Attorney’s Office
and the
Orange County Sheriff’s Department

U.S. Department of Justice
Civil Rights Division
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L.  EXECUTIVE SUMMARY

The United States has conducted an extensive investigation of the Orange County District
Attorney’s Office (OCDA) and the Orange County Sheriff’s Department (OCSD), pursuant to
our authority under the Violent Crime Control and Law Enforcement Act of 1994, 34 U.S.C.

§ 12601 (previously codified at 42 U.S.C. § 14141). We have determined that there is reasonable
cause to believe that the Orange County District Attorney’s Office and the Orange County
Sheriff’s Department engaged in a pattern or practice of conduct—the operation of a custodial
informant program—that systematically violated criminal defendants’ right to counsel under the
Sixth Amendment and right to due process of law under the Fourteenth Amendment,

While our review focused on custodial informant activity from 2007 through 2016, the
informant controversy continues to undermine public confidence in the integrity of the Orange
County criminal legal system. Neither agency has implemented sufficient remedial measures to
identify criminal cases impacted by unlawful informant activities or prevent future constitutional
violations. This report provides a public accounting of the scope and impact of the informant
program on the Orange County criminal legal system,

‘We opened our investigation in December 2016 amid serious concerns that the custodial
informant program operated by OCDA and OCSD had undermined confidence in the criminal
legal system in Orange County.! The custodial informant program came to light in 2014 during
OCDA’s prosecution of Scott Dekraai for mass murder. People v. Dekraai involved multiple
rounds of evidentiary hearings about the custodial informant program over the course of three
years. Dozens of witnesses from OCDA and OCSD testified about the program. The hearings
resulted in the court-ordered recusal of OCDA from the Dekraai case and, ultimately, the
dismissal of the death penalty from consideration.

In the midst of the Dekraai proceedings, then-Orange County District Attorney Tony
Rackauckas asked the United States to conduct an investigation of OCDA’s custodial informant
practices and offered us “unfettered access” to documents and personnel at OCDA.2 We focused
our investigation on: (1) whether OCDA. and OCSD used custodial informants to elicit
incriminating statements from individuals in the Orange County Jail, after those individuals bad
been charged with a crime, in violation of the Sixth Amendment; and (2) whether OCDA failed
to disclose exculpatory evidence about those custodial informants to criminal defendants in
violation of the Fourteenth Amendment. We reviewed thousands of pages of documents, made

! See, e.g., Matt Ferner, There'’s a Jail Snitch Program In Orange County, And Here Are the
Inside Memos that Detail It (April 21, 2017), Huffington Post (on file); Editorial Board,
Dishonest Prosecutors, Lots of Them (September 30, 2015), New York Times, available at
https://www.nytimes.com/2015/09/30/opinion/dishonest-prosecutors-lots-of-them-in-southern-
calif. html; November 17, 2015 letter from Erwin Chemerinsky, John Van de Kamp, and 35
signatories requesting DOJ investigation (on file).

2 Letter from Tony Rackauckas, Orange County District Attorney, to Loretta Lynch, Attorney
General of the United States, January 4, 2016 (on file).
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— Gang Members Hold Positions at ‘Highest Levels’ of LA Sheriff's Department, Investigation Reveals
The former sheriff “tolerated, if not rewarded” deputy gangs, according to the report '

BY TiM DICKINSON

\_7MARCH 7,2023

Former L.A. County Sheriff Alex Villanueva, whom the report accuses of failing to deal with his force's
gang problem IRFAN KHAN/LOS ANGELES TIMES/GETTY IMAGES

A BLISTERING NEW official investigation decries violent, lawless “deputy gangs” that continue to wield
extraordinary power within the Los Angeles Sheriff's Department. The report delivers a call to action for
new Sheriff Robert Luna: “It is time to eradicate this 50-year plague upon the County of Los Angeles.”

The report identifies at “least a half dozen” active gangs and cliques — and names them: the
Executioners, the Banditos, the Regulators, the Spartans, the Gladiators, the Cowbays, and the Reapers.

These groups pose a threat to the general public — deputies hoping to prove themselves worthy of gang
membership routinely seek out violent encounters with the public, the investigation reports — as well
as to the internal command-and-control structure of LASD. The gangs “undermine supervision, destroy

public trust, are discriminatory, disruptive, and act contrary to ... professional policing,” the report
concludes.

Perhaps most alarming, the investigation reveals that in recent years “tattooed deputy gang members”
have risen to “the highest levels” of department leadership. It calls out recent former Sheriff Alex
Villanueva {(who fost his 2022 reelection bid) for betraying promises of reform by installing gang
members as his right-hand men. Villanueva, the report says, “at minimum tolerated, if not rewarded
deputy gangs.”

The new investigation describes a deputy-gang culture that is “deeply embedded” within LASD, calling it
a “cancer” that “must be excised.” Conducted by the special counsel to the Civilian Oversight
Commission — the county body that watchdogs LASD — the 70-page investigation relied on interviews
with nearly 80 witnesses as well as dozens of depositions, court exhibits, and civil lawsuits.

LASD is the nation’s second-largest municipal law enforcement agency. Its deputies are sworn to “serve
and protect” more than four million residents — as well as to operate America’s largest county jail
system. Yet LASD has long been riven by lawlessness. Gangs and cliques were first decried in LASD in
1973, with the identification of a group called the Little Devils. A landmark report by the Kolts
Commission, issued in the wake of the Rodney King beating, denounced the problem of deputy cliques
publically in 1992. A 2021 report commissioned by L.A. County underscored that deputy-gangs had cost
taxpayers at least $55 million in court judgments and settlements, and it excoriated leadership that
“can’t or won’t” implement gang reforms.

In the past, official reports have minced words around the “gang” terminology; this new report insists
that common behaviors by deputy cliques meet the definition of “law enforcement gangs” under the
state’s penal code, and that both cliques and gangs “must be eradicated” in the name of public safety.
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LASD gangs are based out the department’s geographic precincts, which the report calls out for
operating as quasi-independent “flefdoms.” For example, the Executioners run out of Compton Station,
while East L.A. Station Is notorious as the home of the Banditos. Much like street gangs, the various
LASD gangs mark themselves with tattoos; the Executioner ink Is described as “a skeleton holding an

automatic rifle.”

The report insists that the gangs operate “much like the Mafia” and that only “made” members are

>./,entitled to the tattoo. Deputies eager to join a gang are notorious for “chasing ink” — or engaging in
violence toward county residents, as a means of proving thelr moxie “in the hope of becoming
members.” This has led to a rash of “excessive force or other forms of unconstitutional policing,” the
report says.
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(’I‘here is a newer version of this Section @
View our newest version here -))
2017 California Code

Code of Civil Procedure - CCP

PART 2 - OF CIVIL ACTIONS

TITLE 4 - OF THE PLACE OF TRIAL,
RECLASSIFICATION, AND
COORDINATION OF CIVIL ACTIONS
CHAPTER 3 - Coordination

Section 404.5.

Universal Citation: CA Civ Pro Code § 404.5.(2017)

404.5.

Pending any determination of whether coordination is appropriate, the judge making that
determination may stay.any action being considered for, or affecting an action being
considered for, coordination.

(Added by Stats. 1972, Ch. 1162.)

Disclaimer: These codes may not be the most recent version. California may have more current or
accurate information, We make no warranties or guarantees about the accuracy, completeness, or
adequacy of the information contained on this site or the information linked to on the state site, Please
check official sources.
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California Rules of Court

(Revised January 1, 2022)

Rule 3.515. Motions and orders for a stay
(a) Motion for stay

Any party may file a motion for an order under Code of Civil Procedure section 404.5 staying the proceedings in any
action being considered for, or affecting an action being considered for, coordination, or the court may stay the
proceedings on its own motion. The motion for a stay may be included with a petition for coordination or may be

served and submitted to the Chair of the Judicial Council and the coordination motion judge by any party at any
time prior to the determination of the petition.

(Subd (a} amended effective January 1, 2005.)
(b) Contents of motion
A motion for a stay order must:
(1) List all known pending related cases;
(2) State whether the stay order should extend to any such related case; and

(3) Be supported by a memorandum and by declarations establishing the facts relied on to show that a stay order
is necessary and appropriate to effectuate the purposes of coordination.

{Subd (b} amended and lettered effective January 1, 2005; adopted as part of subd {a).)
(c) Service requirements for certain motions for stay orders

If the action to be stayed is not included in the petition for coordination or any response to that petition, the motion
for a stay order and all supporting documents must be served on each party to the action to be stayed and any such
party may serve and submit opposition to the motion for a stay order.

(Subd (c) amended and lettered effective January 1, 2005; adopted as part of subd (a).)
(d) Opposition to motion for stay order

Any memorandums and declarations in opposition to a motion for a stay order must be served and submitted within
10 days after service of the motion.

(Subd (d) amended and lettered effective January 1, 2005; adopted as part of subd (a).)

{e) Hearing on motion for stay order

A stay order may be issued with or without a hearing. A party filing a motion for a stay order or oppaosition thersto
may request a hearing to determine whether the stay order should be granted. A request for hearing should be
made at the time the requesting party files the motion or opposition. If the coordination motion judge grants the
request for a hearing, the requesting party must provide notice.

(Subd (e) amended and lettered effactive January 1, 2005; adopted as part of subd (a).)
(f) Determination of motion for stay order

fo (O



In ruling on a motion for a stay order, the assigned judge must determine whether the stay will promote the ends of
justice, considering the imminence of any trial or other proceeding that might materially affect the status of the
action to be stayed, and whether a final judgment in that action would have a res judicata or collateral estoppel
effect with regard to any common issue of the Included actions.

{Subd (f) amendad and relettered effective January 1, 2008; adopted as subd (e).) -

(9) Issuance of stay order and termination of stay

If a stay order is issued, the party that requested the stay must serve and file a copy of the order in each included
action that is stayed. Thirty or more days following issuance of the stay order, any party that is subject to the stay
order may move to terminate the stay.

(Subd (g) amended and relettered effective Jenuary 1, 2005; adopted as subd (b).)
{(h) Effect of stay order

Unless otherwise specified in the order, a stay order suspends all proceedings in the action to which it applies. A
stay order may be limited by its terms to specified proceedings, orders, motions, or gther phases of the action to
which the order applies. :

(Subd (h) amended and reletiered effective January 1, 2005; adopted as subd (c).)
(i) Effect of absence of stay order

In the absence of a stay order, a court receiving an order assigning a coordination motion Jjudge may continue to

exercise Jurisdiction over the included action for purposes of all pretrial and discovery proceedings, but no trial may
be commenced and no Judgment may be entered In that action unless trial of the action had commenced before the
assignment of the coordination motion judge.

(Subd (i) amended and relettered effective January 1, 2005; adopted as subd (d); previously amended effective July 1,
1974,)

(i) Effect of stay order on dismissal for lack of prosecution

The time during which any stay of proceedings is in effect under the rules in this chapter must not be included in
determining whether the action stayed should be dismissed for lack of prosecution under chapter 1.5 (§ 583.110 et
seq.) of title 8 of part 2 of the Code of Civil Procedure.

(Subd (j) amended and relettered effactive January 1, 2005; adopted as subd (f); previously amended effective January 1
1986.) :

Rule 3.515 renumbered effoctive January 1, 2007; adopted as rule 1514 effective January 1, 1974; previously amended
effective July 1, 1974, January 1, 1986, and January 1, 2005. '
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