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To the Honorable Ketanji Brown Jackson, Associate Justice of the Supreme
Court of the United States and Circuit Justice for the First Circuit:

Pursuant to Supreme Court Rules 13.5 and 30.2, Applicant Evenflo Company,
Inc. respectfully requests a 60-day extension of time, to and including June 5, 2023,1
within which to file a petition for a writ of certiorari to review the judgment of the
United States Court of Appeals for the First Circuit in this case. The opinion of the
court of appeals, App., infra, at 1a-28a, 1s reported at 54 F.4th 28. The order of the
court of appeals denying rehearing is reproduced in the Appendix, infra, at 29a-31a.
The memorandum and order of the United States District Court for the District of
Massachusetts, App., infra, at 32a-44a, is available at 2022 WL 252331.

The court of appeals entered its judgment on November 23, 2022. A petition
for rehearing or rehearing en banc was denied on January 4, 2023. Unless extended,
the time within which to file a petition for a writ of certiorari will expire on April 4,
2023. The jurisdiction of this Court would be invoked under 28 U.S.C. § 1254(1).

In support of this unopposed request, Evenflo states as follows:

1. The decision below creates a split of authority among the courts of
appeals on an important question of federal jurisdiction—specifically, whether
plaintiffs allege a concrete economic injury sufficient to establish Article III standing

by alleging they overpaid for a product due to misrepresentations about the product’s

1 Because the sixtieth day falls on Saturday June 3, 2023, the 60-day period “extend|s]
until the end of the next day that is not a Saturday, Sunday, federal legal holiday, or
day on which the Court building is closed.” S. Ct. R. 30.1.
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safety, but the alleged safety issues never manifested and the product never caused
the plaintiffs harm.

2. Evenflo intends to petition this Court for a writ of certiorari to resolve
the conflicting circuit authority on this threshold jurisdictional issue. Whether a
plaintiff claiming such an economic loss has standing to sue in a federal court should
not vary based on the circuit in which the plaintiff files the action. To ensure Evenflo
has time to prepare a petition that will provide sufficient background on the circuit
split, place that in context of this Court’s prior standing jurisprudence, and be helpful
to the Court in deciding why it should accept certiorari, Evenflo respectfully requests
a 60-day extension of time to file its petition.

3. As background, this appeal emanates from multi-district litigation in
which the plaintiffs allege claims on behalf of a putative class of consumers against
the manufacturer of child booster seats. The plaintiffs do not assert typical products
liability claims or allege that the booster seats caused their children personal injuries.
Instead, they assert claims for only economic losses arising from the manufacturer’s
alleged misrepresentations about product safety and testing. The district court
dismissed the entire action, including the claims for monetary and injunctive relief,
for lack of Article III standing because the plaintiffs’ consolidated class action
complaint failed to plead specific facts establishing they sustained a concrete and
particularized injury-in-fact.

4. The First Circuit reversed the dismissal of the claims for monetary

relief, holding the consumers pled a cognizable injury-in-fact merely by alleging that



the product was worth less than they paid due to the manufacturer’s alleged
misrepresentations. The First Circuit disagreed with the district court that the
complaint’s conclusory allegations did not allow the court to factually quantify that
theoretical economic harm and determine it was concrete and particularized.
Instead, the First Circuit stressed that the underlying theory of liability pled here
(viz., affirmative misrepresentations about product safety) was sufficient by itself for
Article III standing purposes notwithstanding the lack of facts plausibly
demonstrating a concrete economic loss. If the decision is allowed to stand, plaintiffs
in the First Circuit will have the novel ability to sue manufacturers for allegedly
misrepresenting a product’s safety even though (a) the product always operated safely
and never caused harm and (b) no facts are pled to establish, in a concrete and non-
speculative way, how the product was worth less than what the plaintiff paid due
solely to alleged misrepresentations about safety that never manifested.

5. The First Circuit’s decision creates a split of authority among several
courts of appeals on this question of exceptional importance. See TransUnion LLC v.
Ramirez, 141 S. Ct. 2190, 2208 (2021) (discussing the importance of standing in class
actions, as “Article III does not give federal courts the power to order relief to any
uninjured plaintiff, class action or not”) (quoting Tyson Foods, Inc. v. Bouaphakeo,
577 U.S. 442, 466 (2016) (Roberts, C.J., concurring)). In contrast to the First Circuit’s
acceptance of conclusory allegations of theoretical overpayment, the Third and
Eighth Circuits have held that consumers who use a product without incurring

physical injury cannot plead a concrete and particularized economic injury with



conclusory allegations that they overpaid because the product posed a greater
unrealized risk than they thought. See, e.g., In re Johnson & Johnson Talcum Powder
Prods. Mktg., Sales Pracs. & Liab. Litig., 903 F.3d 278, 287 (3d Cir. 2018); In re
Polaris Mktg., Sales Pracs., & Prods. Liab. Litig., 9 F.4th 793, 797 (8th Cir. 2021).

6. Evenflo will therefore petition this Court for a writ of certiorari to
resolve a circuit split on an increasingly-recurring jurisdictional issue in class-action
litigation—whether plaintiffs must plead actual facts showing that the particular
product they purchased and used without injury was worth less than they paid, in
some concrete and quantifiable way, due to alleged misrepresentations about product
safety that never manifested.

7. Undersigned counsel respectfully request a 60-day extension of time, to
and including June 5, 2023, within which to file that petition for a writ of certiorari.
The foregoing background demonstrates that this case involves significant and
complex issues of Constitutional standing and federal jurisdiction. A 60-day
extension of time is necessary to allow undersigned counsel, some of whom were
recently retained, to prepare a petition that fully addresses these important issues in
context. More time is needed to ensure the petition adequately details the nature of
the conflict among the courts of appeals and explains why the First Circuit
erroneously departs from the other circuits that follow this Court’s instructions,
particularly in class actions, that consumers must incur concrete injuries and allege
facts plausibly demonstrating them. This extension is also needed due to

undersigned counsel’s heavy caseload and because certain intervening matters may



have a material impact on Evenflo’s forthcoming petition, including the possible
narrowing of issues through resolutions or amended pleadings. Granting the
requested extension of time will permit Evenflo’s counsel to prepare a petition that
fully addresses and frames the complex issues that exist in this case in a manner that
will be most helpful to the Court in determining whether to accept review.

8. Evenflo has not previously requested an extension of time to file a
petition for a writ of certiorari to review the judgment entered in this case.

9. Counsel for Respondents does not oppose the relief requested herein.

WHEREFORE, for the foregoing reasons, Evenflo respectfully requests a 60-
day extension of time, to and including June 5, 2023, within which to file a petition

for a writ of certiorari to review the judgment of the United States Court of Appeals

for the First Circuit in this case.
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