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IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF OKLAHOMA

JERMELL A. BACY,

Appellant, NOT FOR PUBLICATION

V. No. F-2020-636

STATE OF OKLAHOMA,

FILED
IN COURT OF
STATE OF O Ac PEALS

0CT 2 7 202

JOHN D HAD
. DE
CLERK N

Appellee.

SUMMARY OPINION

HUDSON, VICE PRESIDING JUDGE:

")Appfellleint, Jermell A. Baicy, was convicted in a bench trial in the
District Court of bkfﬁ‘skee C:Bﬁnty, Case No. CF-19-29, of Count 1:
First D‘Egréé Rape (by Instrumentation), in violation - of ' 21
0.5.Supp.2017, § 1114(A)(6); Count 2: Forcible Sodomy, in violation
of 21 0.S.Supp.2018, § 888; and Count 3: First Degree Burglary, in
violation of 21 O.S.2011, § 1431. The Honorable Lawrence W. Parish,
District Judge, presided at trial and sentenced Bacy to thirty-five
years imprisonment on Count 1, twenty years imprisonment on
Count 2, and ten years imiprisonment on Count 3. Judge Parish
ordei‘éd the sentences for Counts 1 and 2 to-run concurretitly and
Couﬁt 3 t(\)'d run céﬁéeéﬁ'tively.
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~Bacy _now, appeals and. alleges the following ‘propositions of
error:
L APPELLANT’S CONVICTION|[S] SHOULD BE REVERSED
BECAUSE THE STATE PRESENTED INSUFFICIENT
EVIT)ENCE

[I. THE TRIAL COURT ERRED WHEN EVIDENCE OF
APPELLANT’S STATEMENTS WAS ADMITTED and

III. THE TRIAL COURT ERRED WHEN IT DID NOT PERMIT A
WITNESS TO TESTIFY ABOUT DNA EVIDENCE.

_ After thorough consideration.of the-entire record béfore us on
appeal, including-the-original record, transcripts, exhibits and the
part1es’br1efs , we find that no relief is required under the law and
evidence. Appellant’s judgment and sentence is AFFIRMED.

Brop?§itjpn 1. “This Court reviews challenges to the sufficiency
of the evidence in the light most favorable to.the State and will not
disturb the verdict if any rational trier of fact could have found the
essential elements of the crime charged béyond a reasonable doubt.”
Newman v. State, 2020 OK CR 14, § 8, 466 P.3d 574, 580; see also
Jackson v. Virginia, 443 U.S. 307, 319 (1979). This analysis requires
examination of the entire record.. McDaniel v. Brown, 558 U. S 120
131 ,(2010) Young v, S‘tﬂe 2000 OK CR 17, q 35 12 P. 3d 20 35

[W]e accept cl_ll rcasonable 1nferences and cred1b1111.y ch01ces that:
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tend to-support;the [trier of fact’s] verdict.” Maso# v. Siai‘e, ’"2"018 OK
CR 37, 13, 433 P.3d 1264, 1269 (citing Mitchell v. State, 2018 OK
;CR 24, '[[ 11,424 P. Sd 677 682) ]
o Taken in the 11ght most favérable to” the btate sufficient
.evidence was prese.nted at'ﬁ'j:ri'ai t?_o._ al}owany ra,tiqnal ffier of fact to
find beydnd a reasonable doubt jthét Appgllant was guilty of first
degree rape as alleged in Count 1, forcible sodomy as alleged in Count
2, and first -degree burglary as alleged in Count 3. See 21
O.8.Supp.2017, § 1114{A)(6); 21 O.S:Supp.2018; § 888; and 21
0.8.2011, § 1431. Contrary to Appellant’s narrow interpretation of
the sevid'ence-:in this case, the State presented sufficient evidence of
Appellant’s identity as therperpetratot of each of these crimes.! See
Newman, 2020 OK CR 14, 1 8, 466 P.3d 3 at 580 (“Pieces of evidence
must be viewed not in isolation but in conjunction, and we must
affirﬁ the conviction so long as, ‘from the inferences reasonably

drawn from the record as a whole, [a rational trier of fact] might fairly

! In support of his sufficiency of the evidence claim; Appellant c1tes to, mter alza
the victim’s pre11m1na1y hearing testimony. This Court only considers, however,
the evidence presented-to the- trier "of fact. Judge:Parish :did not preside over -
Appellant’s preliminary hearmg If there was any concern that the victim had
made conflicting statements, Appellant had ample opportunity to_cross-exantine
the victim during his bench trial to highlight those inconsistencies.
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‘have lcon-clud‘ed the . defendant” was guilty” beyond a reasonable
doubt.” (queting Davis v. State, 2004 0K CR 36, 22, 103 P.3d 70,
78).

. The total evidence, viewed in the light most faverable to'the
State, amply supports Appellant’s convictions. The State’s evidence
overwhelmingly.. identified - Appellant as the victim’s- attacker.
Proposition I is denied.

'Proposition II. Although Appellant waived his Miranda? rights
‘and chose to speak with OSBI Special Agents D'efek White and Kurt
Titsworth, Appellant complains the agents émployed improper and
coercive tactics to obtain his incriminating statements.

The _gistrigt . court eonducted a .pre:trial” Jackson - v.” Denno
hearing3 to consider the voluntariness of Appellant’s statements and
held his statements were voluntary and admissible. State’s Exhibit
23B, a video recording of Appellant’s interview containing the
statements at issue, was admitted at trial without objection and

published to the court. Our review of this issue is thus limited to

2 Mirandd v. Afizona, 384 U.S. 436 (1966).
# 378 U.S. 368 (1964) (establishing a defendant's right to a hearing on the
voluntariness of his inculpatory statements or confession).
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plain error. Parker v, State, 2021 OK CR 17, § 16, 495 P.3d 653. 661
(citing Mason v. State, 2018 OK CR 37, § 16, 433 P.3d 1264, 1270).
To show plain error, Appellant must show an actual or obvious error
-affecting his substantial rights. Gillioms v. State, 2022 OK CR 3, q
18, 504 P.3d 613, 619.:Even then, we Will cotrect plain error only if
the error seriously affects the fairness, integrity or public rr'eputation
of the judicial proceedings or otherwise represents a miscarriage of
justice. Id. See 20 0.8.2021, § 3001.1. Appellant fails to show an
actual or obvipus .error based on thé trial court’s admission of
Appellant’s statements to:the agents.: = °

Appellant’s myriad of claims against the voluntariness of his
statements are meritless. The video ‘shows Appeilant understood
each of. the rights describéed in the Miranda Warnlng and fhat his
subsequent statements were voluntary. The agents were respectful
and amiable to Appellant: Agent Titsworth carefully reviewed
Appellant’s Miranda rights with him. Appellant agreed to speak with
the agents and signed the waiver. The agents did not coerce, threaten
or make any promises to Appellant in exchange for his waiver.

Appellant’s waiver was knowingly, Voluntarily,: and_intelligently -



provided: to determine issues raised.on appeal: “This Court will not
assume error from a silent record.” Glossip v. State, 2007 OKCR 12,
9 67, 157 P.3d 143, 155. “If the'irial :court denies testimony of a
wittiess . . ., itis the responsibility of the party offering the testimony
or evidence to ensure a sufficient record is made to allow this. Court
to review. the issue .on appeal.” Id., 2007 -OK CR 12, §.67 n.9, 157
P.3d at 155 n.9 (quoting Hanson v. State, 2003 OK CR 12, 72 P:3d
40, 56 (Lumpkin concur . in- ir'esultSj) “Where Appellant falls to. ..
make an offer.;)f pr‘oof concerning excluded ev1dence our-review-is
limitéd. to plain érror.”> Mitchell'v. State, 2011 OK"CR:26, § 72,270
P.3d 160, 119 overmicdon other grounds by Nicholson v. tate, 2018
OK CR lO '[[ 12 421 P 3d 89@ 895; 12:0.5.2011, § 2104( }(2) 2
Appellant fa_lls to .sh;)w.actual or obmou.s»error baseci on this
record. The nature of DNA analysis and evidence is highly techmcal
and requires specialized knowledge. Ballard’s training and
experience as developed at trial was insufficient to satisfy the typical
requirements for qualification as & DNA expert. Without knowing the
specifics -of Eallard"ské‘x;:”lﬁ.déd' DNA testimony, this Court cannot

properly gauge his qualifications as an expert in this subject area.
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Appellant thus fails to prove error, let-alone plain’ error. Proposition
III is'denied. . -
"DECISION

- “The Judgment and Sentence of the district court is' AFFIRMED.
Pursuant’ to Rule 3.15, Rules of the Oklahoma Court. of Criminal
Appeals, Title 22, Ch. 18, App. (2022), the MANDATE is ORDERED
issued upon the delivery and filing of this decision.
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