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This opinion is nonprecedential except as provided by
Minn. R. Civ. App. P. 136.01, subd. 1(c).

STATE OF MINNESOTA
IN COURT OF APPEALS
A22-0481

Emem Ufot Udoh, petitioner,
Appellant,
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State “of anesota
] Respondenti
Filed September 12, 2022
-~ Affirmed !
. Smlth John, Judge )
Hennepin County District Coui‘t
File No. 27-CR-13-8979
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Emem Ufot*Udoh“Farlbault Mlnnesota (pro 'S¢ appellant)
Keith Ellison, Attomey Genera] ,St. Paul anesota and j

Michael O. Freeman, Hennepin County Attorney, Jonathan P. Schmidt, Assistant County
Attorney,"Minneapolis;-Minnesota;: (f(\)\r'fesponde“ﬁ-tw ‘ \

R |

Considered ‘and decided by J hnson Pr!e51d1ng Judge Bryan Judge and ?Smlth

L/ A

John, Judge.

* Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to
Minn. Const. art. VI, § 10.
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NONPRECEDENTIAL OPINION

SMITH, JOHN, Judge

We affirm because the issue raised by appellant was not cognizable under
Minnesota Statues chapter 590, and as such, the district court did not abuse its discretion
in denying appellant’s third petition for postconviction relief.

FACTS

Appellant Emem Ufot Udoh was éorriiicted'and sentenced to prison in 2014 for first-
and second-degree criminal sexual conduc’r for sexually abusing his two stepdaughters.
Since that time, Udoh has challenged his convictions in a direct appeal and two separate
petitions for. postconviction relief. In the direct appeal, this court reversed one conviction
for second-degree criminal sexual conduct based on a violation of Minn. Stat. § 609.04,

subd. 1 (2012) but affirmed the remaining two conv1ct1ons apd sentences\State v. Udoh,

| ! i\§>\| \ ' ' J,‘ '\“w\
No. Al14- 2181f 2016 WL 687328 ats *4 (an “App Feb 22’ 2016),,rev denzed (Minn.

Apr. 27, 2016)
T I \\\ \l /—' \) “\ - 2/\ ) 1
Udoh thereafter ﬁled two petltilons for postconv1ct10n reliéfiin 2018. lThe district
’ ! | | i )1
1 ! } . ' i
court der‘;l‘eg’the\fj\rs‘t ,_pe"tltlkc_)’rr on_ r’gs.me‘_r‘rt_s;and\(jrgr_rgs%eg the secpnd‘_pellgg_rl_k_a_s:g{ltlmely

and procedu_rally barred Udoh appealed from the denial of his first petition for

) NN SNV N T TN
postconv1ct10rr rellef but the appeal: was d1smlssed after his repeated f fallures to file a timely
\ \\ i “\'\\ ’4 - \ \ N \\i \ ‘ H [ l

Lo

Udoh filed a third petition for postconviction relief in district court in January 2022,
arguing that the Minnesota Department of Corrections violated his constitutional right of

access to the courts by limiting his ability to adequately access the correctional facility’s

9/12/2022
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law-library resources due to the COVID-19 pandemic. These restrictions, he argued, were
responsible for his inability to file a timely brief in appeal A19-1129. He therefore
requested that the district court vacate the two orders resolving the claims raised in his first
postconviction petition and reissue those orders to provide him with a renewed opportunity

to appeal and obtain this court’s review of his claims. Also contained in this petition was

a request for the release of his pa'sspcs'r't’ which ha'aﬁp}e’&iously been seized from him.
The district court issued an order grantlng in; part and denying in part Udoh’s third

postconviction petition. The d1str1ct court {concluded that appellant’s claim regarding a

s w i ‘ f
violation of his right of access tq_the cou_rts_Was outs1de the scope of those permitted to be

raised in a petition for postconvieti‘orr relief and that, in any event, Udoh had failed to
demonstrate that the correctional facility had violated his right of access to the courts. The

district court, dld’“however,\conclude that Udoh was eerltltled to the' release o\f his passport.
e W i’ l 1 Lo
\ X

| \ . |
: ». i N i = ) : 5
ANV J L \.‘fg\ J \DECISION J;‘ ‘\J /LA

Th1s court reviews a district court’s order denymg postconviction relief for an abuse
IR c*"———“ \ L4

T T RN T
of dlscretlon Rzleyv State}, 819 N.W.2d 162 167 (Mlm] 2012)1 The dlStI‘l‘Ct court will
L B TEER t’iff"“"\\*{r‘

not be(téyérsed urzleé_s..ﬂ has exercised its discretion ify an arbitfary or capricious fnanner,

based its ruhng on an erroneous view of the law, or made clearly erroneous factual

Vo \“\ ™ ' C’“\\ N TR ST
findings.” ; annon v State /957 N W 2d 425 ‘432 (an 2021) (quot]atlon omitted).
— \ % ' \ ,l--—": l‘ \,, "‘s‘_ -

Y \ Y
Whether the postconv1ct10n remedy 18 avallable to-a, glveh\defendant presents a question

of law we review de novo. See Johnston v. State, 955 N.W.2d 908, 910-12 (Minn. 2021)
(determining that postconviction relief is not available to a defendant who receives, and

successfully completes, a stay of adjudication).
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In his brief to this court, Udoh renews his claim that his constitutional right of access
to the courts was infringed upon by the Department of Corrections, which unjustly
prevented him from filing a timely brief in A19-1129. Udoh requests, as alternative forms
of relief, that this court either (1) reinstate appeal A19-1129 and permit him to file a brief
on the merits, (2) conclude that the Department of Corrections violated his constitutional
right of access to the courts, or (3) remand for an evidentiary hearing on the question of the
violation of his right of access to the courte.\ In response, the state argues that the district
court did not err in denying Udoh’s third petition for postconviction relief because his
claims are not cognizable under the plain ]anguage of the postconviction statute. We agree.

Udoh sought relief from the district court pursuant to Minnesota Statutes chapter

590, which permits a criminal defendant to commence a proceeding in district court to

assert two'types of clalms—elther that: =3 /f"\ (’\\ o -:'\
N ANSHANNY ﬁ‘
ANV L (1) the conviction obtained, .o, the\sentence or other\
dlsposmon made violated the person’s rlghts ‘under the
Constltutlon or laws of the United States or of the state; or

R ¢)) smentlﬁc\ewdence not; ;availdble “at 'trial,” ‘obtainéd” [
pursuant to a motion granted under subd1v1s1on la, estabhshes

the petmoner s actual mnocence[ ] 2 \\
U/ N s /ﬂa w4
Minn. Stat § 590.01, subd 1(2020). Udoh’s clalm in his postconv1ct10n petltlon falls into

neither of 'iHes?ﬁrestibea'--?:ategoriefc}\ His assignient of error iv&éﬁeﬁtifefl}?{ﬁnrelated to

, h ( ‘.‘,f |
o /1 _‘/ S /né A \ \ \ : / y ! I
either his conv1ct10n or h1s sentence and it did not concem newly avallable scientific

oA NS BRI \ NS A
evidence. He argued 1nstead that the Department of Correctlons——a state agency that is not
a party to the underlying criminal prosecution—yviolated his right of access to the courts,

which in turn deprived him of his ability to file a timely brief in a prior appeal. Because
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this claim is not of the sort permitted to be raised in a petition for postconviction relief, the
district court did not abuse its discretion in denying Udoh’s request for relief in this regard.
And because we conclude that Udoh’s claim of error was not properly raised in a petition

for postconviction relief, we decline to reach the merits of that argument.

Affirmed. : s e
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- November 23, 2022
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Based upon all the files, records, and proceedings herein,

7NET RO

AN ATTT Y N N 7
ITIS. HEREBY ORﬁERED that the petltlon "of, Emem Ufot Udoh ffor further review

VI IAN L

be, and the same is, denied.
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Lorie S. Gildea
Chlef Justlce




