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UNITED STATES of America,
Plaintiff-Appellant,

v.

Thomas P. THAYER, Defendant-
Appellee.

No. 21-2385

United States Court of Appeals,
Seventh Circuit.

Argued March 29, 2022

Decided July 21, 2022

Background:  Defendant, who had pled
guilty to fourth-degree criminal sexual
conduct under Minnesota law for groping
his 14-year-old daughter while she slept,
moved to dismiss indictment for failing to
register as a sex offender upon move from
Minnesota to Wisconsin, as required under
the Sex Offender Registration and Notifi-
cation Act (SORNA). The United States
District Court for the Western District of
Wisconsin, James D. Peterson, District
Judge, 546 F.Supp.3d 808, adopted report
and recommendation of Stephen L. Crock-
er, United States Magistrate Judge, and
granted motion. Government appealed.

Holdings:  The Court of Appeals, St. Eve,
Circuit Judge, held that:

(1) as a matter of first impression, courts
should employ a circumstance-specific
approach when determining whether
an offender’s conduct was by its nature
a sex offense against a minor, as would
render the conviction arising from that
conduct a ‘‘sex offense’’ under SORNA;

(2) Chevron deference did not apply to
Department of Justice’s implementing
regulations; and

(3) circumstance-specific approach applied
when determining whether defendant’s
sexual conduct fell under ‘‘Romeo and
Juliet’’ exception to SORNA.

Vacated and remanded.

Jackson-Akiwumi, Circuit Judge, filed dis-
senting opinion.

1. Mental Health O469(2)

The formal categorical approach and
the modified categorical approach for de-
termining whether a prior conviction con-
stitutes a sex offense within the meaning
of Sex Offender Registration and Notifica-
tion Act (SORNA) require courts to ignore
the defendant’s actual conduct and look
solely to whether the elements of the
crime of conviction match the elements of
the federal statute.  34 U.S.C.A. § 20901 et
seq.

2. Mental Health O469(2)

Only where the elements of the state
law mirror or are narrower than the feder-
al statute can the prior conviction qualify
as a predicate offense requiring compli-
ance with the Sex Offender Registration
and Notification Act (SORNA).  34
U.S.C.A. § 20901 et seq.

3. Mental Health O469(2)

The circumstance-specific approach
for determining whether a prior conviction
constitutes a sex offense within the mean-
ing of Sex Offender Registration and Noti-
fication Act (SORNA) focuses on the facts,
not the elements, of a prior conviction;
courts applying the circumstance-specific
approach look to the specific way in which
an offender committed the crime on a spe-
cific occasion to determine whether the
prior conviction qualifies as a predicate
offense under SORNA.  34 U.S.C.A.
§ 20901 et seq.

4. Mental Health O469(2)

Determining whether Sex Offender
Registration and Notification Act (SOR-
NA) calls for categorical or circumstance-
specific approach when determining
whether prior conviction constitutes a sex
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offense within the meaning of SORNA is
question of statutory interpretation.  34
U.S.C.A. § 20901 et seq.

5. Criminal Law O1139

Court of Appeals reviews district
court’s interpretation of federal statute de
novo.

6. Statutes O1082
In interpreting a statute, court begins

with text, attending also to structure of
statute as a whole and any relevant legisla-
tive history.

7. Mental Health O469(4)
In interpreting Sex Offender Regis-

tration and Notification Act (SORNA),
court considers any potential constitutional
implications arising from applying circum-
stance-specific analysis when determining
whether a prior conviction constitutes a
sex offense within the meaning of SORNA.
34 U.S.C.A. § 20901 et seq.

8. Mental Health O469(4)
In interpreting Sex Offender Regis-

tration and Notification Act (SORNA),
court examines practical difficulties and
potential unfairness of circumstance-specif-
ic approach for determining whether a pri-
or conviction constitutes a sex offense
within the meaning of SORNA.  34
U.S.C.A. § 20901 et seq.

9. Mental Health O469(2)
Courts should employ a circumstance-

specific approach which allows court to
examine particular circumstances in which
offender committed the crime on a particu-
lar occasion, rather than categorical ap-
proach, when determining whether an of-
fender’s conduct was by its nature a sex
offense against a minor, as would render
the conviction arising from that conduct a
‘‘sex offense’’ under Sex Offender Regis-
tration and Notification Act (SORNA);
Congress was clearly capable of tethering

the definition of ‘‘sex offense’’ to the ele-
ments of a crime but elected not to do so
and legislative record suggested that Con-
gress intended provisions to apply to a
broad range of conduct by child predators.
34 U.S.C.A. §§ 20911(5)(A)(ii), 20911(7)(I).

10. Statutes O1377
Courts do not lightly assume that

Congress has omitted from its adopted
text the same requirements it nonetheless
intends to apply, and the court’s reluctance
is even greater when Congress has shown
elsewhere in the same statute that it
knows how to make such a requirement
manifest.

11. Statutes O1211
As a general matter, when statutory

language is obviously transplanted from
other legislation, courts have reason to
think it brings the old soil with it.

12. Administrative Law and Procedure
O2210

Chevron deference to agency interpre-
tations of federal statutes is warranted
only where the tools of statutory construc-
tion fail to reveal a clear meaning.

13. Administrative Law and Procedure
O2285

 Mental Health O469(2)
Chevron deference did not apply to

Department of Justice’s regulations imple-
menting Sex Offender Registration and
Notification Act (SORNA) that favored a
categorical approach to determining
whether an offender’s conduct was by its
nature a sex offense against a minor, as
would render conviction arising from that
conduct a ‘‘sex offense’’ under SORNA; the
tools of statutory construction revealed a
clear meaning of SORNA, specifically that
courts should employ a circumstance-spe-
cific approach that allows court to examine
particular circumstances in which offender
committed the crime on a particular occa-
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sion.  34 U.S.C.A. §§ 20911(5)(A)(ii),
20911(7)(I).

14. Jury O34(6)
Where defendant’s punishment may

be increased based on facts not found by
jury, such as when dealing with sentencing
enhancements or mandatory minimums,
Sixth Amendment often compels categori-
cal approach.  U.S. Const. Amend. 6.

15. Mental Health O469.5
The government bears the burden of

proving beyond a reasonable doubt the
defendant was previously convicted of a
sex offense under Sex Offender Registra-
tion and Notification Act (SORNA), an es-
sential element of statute requiring compli-
ance with SORNA.  18 U.S.C.A. § 2250(a);
34 U.S.C.A. §§ 20911(5)(A)(ii), 20911(7)(I).

16. Mental Health O469(2)
Circumstance-specific approach which

allows court to examine particular circum-
stances in which offender committed the
crime on a particular occasion, rather than
categorical approach, applied in determin-
ing whether defendant’s sexual conduct
with 14-year-old daughter fell under ‘‘Ro-
meo and Juliet’’ exception to Sex Offender
Registration and Notification Act (SOR-
NA) relating to consensual sex between
minors; exception relied on fact-based qua-
lifiers rather than elements of an offense.
34 U.S.C.A. § 20911(5)(C).

West Codenotes

Recognized as Unconstitutional
18 U.S.C.A. § 924(e)(2)(B)(ii)

Appeal from the United States District
Court for the Western District of Wiscon-
sin. No. 20-cr-88 — James D. Peterson,
Chief Judge.

Julie Suzanne Pfluger, Megan R. Stell-
jes, Attorneys, Office of the United States

Attorney, Madison, WI, for Plaintiff-Ap-
pellant.

Joseph Aragorn Bugni, Jessica Arden
Ettinger, Attorneys, Federal Defender
Services of Wisconsin, Inc., Madison, WI,
for Defendant-Appellee.

Roy T. Englert, Jr., Attorney, Kramer
Levin Robbins Russell, Washington, DC,
for Amicus Curiae.

Before FLAUM, ST. EVE, and
JACKSON-AKIWUMI, Circuit Judges.

ST. EVE, Circuit Judge.

Appellant Thomas Thayer pled guilty to
fourth-degree criminal sexual conduct un-
der Minnesota law for groping his 14-year-
old daughter while she slept. When Thayer
later moved to Wisconsin without register-
ing as a sex offender, the government in-
dicted him for failing to comply with the
Sex Offender Registration and Notification
Act (‘‘SORNA’’), 34 U.S.C. § 20901, et seq.,
in violation of 18 U.S.C. § 2250(a). The
district court dismissed the indictment,
finding § 20911(5)(A)(ii), applied through
§ 20911(7)(I), and § 20911(5)(C) of SORNA
were categorically misaligned with Thay-
er’s Minnesota statute of conviction. The
government appeals, arguing the district
court erred in analyzing these provisions
of SORNA under the categorical method.
We agree with the government and vacate
and remand the judgment of the district
court.

I.

A.

Before delving into the factual and pro-
cedural background, we review a few rele-
vant legal principles.

SORNA establishes a comprehensive na-
tional system of registration for sex of-
fenders, the purpose of which is to ‘‘pro-
tect the public from sex offenders and
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offenders against children.’’ Id. § 20901.
SORNA defines a ‘‘sex offender’’ as ‘‘an
individual who was convicted of a sex of-
fense.’’ Id. § 20911(1). ‘‘Sex offense’’ in turn
encompasses both ‘‘a criminal offense that
has an element involving a sexual act or
sexual contact with another’’ and ‘‘a crimi-
nal offense that is a specified offense
against a minor.’’ Id. § 20911(5)(A)(i)–(ii).
As relevant to the latter definition of ‘‘sex
offense,’’ a ‘‘specified offense against a mi-
nor’’ includes ‘‘an offense against a minor
that involves TTT [a]ny conduct that by its
nature is a sex offense against a minor.’’ 34
U.S.C. § 20911(7)(I). Certain categories of
consensual sexual conduct are exempted
from the definition of ‘‘sex offense,’’ specif-
ically ‘‘if the victim was an adult, unless
the adult was under the custodial authority
of the offender at the time of the offense,
or if the victim was at least 13 years old
and the offender was not more than 4
years older than the victim.’’ Id.
§ 20911(5)(C). The clause of § 20911(5)(C)
relating to consensual sex between minors
is colloquially referred to as the ‘‘Romeo
and Juliet’’ exception. SORNA obligates
sex offenders to register as such in each
state in which they reside, work, or are a
student. Id. § 20913(a).

Although itself a civil regulatory
scheme, noncompliance with SORNA is a
crime under 18 U.S.C. § 2250. Criminal
liability under § 2250 turns upon whether a
prior conviction constitutes a ‘‘sex offense’’
within the meaning of SORNA. Answering
this question requires courts to examine
the underlying conviction and determine
whether it satisfies SORNA’s statutory
definition. The Supreme Court has identi-
fied three analytical frameworks to guide
the lower courts, and to limit the universe
of materials upon which they may rely, in
making this determination.

[1, 2] The first and the second—the
formal categorical approach and the modi-

fied categorical approach—require courts
to ignore the defendant’s actual conduct
and ‘‘look solely to whether the elements
of the crime of conviction match the ele-
ments of the federal [ ] statute.’’ Gamboa
v. Daniels, 26 F.4th 410, 415 (7th Cir.
2022) (internal quotations omitted); see
also Shular v. United States, ––– U.S.
––––, 140 S. Ct. 779, 783, 206 L.Ed.2d 81
(2020). Only where ‘‘the elements of the
state law mirror or are narrower than the
federal statute can the prior conviction
qualify as a predicate TTT offense.’’ Gam-
boa, 26 F.4th at 415 (internal quotations
omitted).

[3] By contrast, the third method, the
circumstance-specific approach, focuses on
the facts—not the elements—of a prior
conviction. Courts applying the circum-
stance-specific approach ‘‘look[ ] to ‘the
specific way in which an offender commit-
ted the crime on a specific occasion’ to
determine whether the prior conviction
qualifies as a predicate offense under the
federal statute at issue.’’ United States v.
Elder, 900 F.3d 491, 498 (7th Cir. 2018)
(quoting Nijhawan v. Holder, 557 U.S. 29,
34, 129 S.Ct. 2294, 174 L.Ed.2d 22 (2009)).

B.

Now to the specifics of this appeal. In a
November 2003 criminal complaint, minor
J.B. accused her father, appellant Thomas
Thayer, of molesting her when she was 14
years old. According to J.B., she and Thay-
er fell asleep after a Christmas party in
2001. J.B. awoke to find her bra unhooked,
her pants and underwear pulled aside, and
Thayer touching her vagina. Upon noticing
J.B. waking up, Thayer rolled over and
went to sleep. During a subsequent law
enforcement interview, Thayer admitted
he was drunk on the night in question,
‘‘[found] himself in a bad position’’ with his
daughter, and must have mistaken J.B. for
his wife. Thayer ultimately pled guilty to
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fourth-degree criminal sexual conduct un-
der Minnesota law. Minn. Stat.
§ 609.345(1)(b). Thayer was sentenced to
33 months’ imprisonment (stayed for 10
years) and 10 years’ probation and was
required by Minnesota law to register as a
sex offender for 10 years. Minn. Stat.
§§ 243.166(1)(a)(i)(iii), 243.166(6)(a).

Thayer moved to Wisconsin sometime
between August 2017 and February 2020.
Thayer did not register as a sex offender
in Wisconsin. On July 9, 2020, the govern-
ment indicted Thayer for failing to register
as a sex offender as required by SORNA.
Thayer moved to dismiss the indictment,
arguing his Minnesota conviction did not
qualify as a ‘‘sex offense’’ triggering an
obligation to register. Applying a categori-
cal analysis to the definition of ‘‘sex of-
fense’’ under 34 U.S.C. § 20911(5)(A)(i) and
to the Romeo and Juliet exception housed
in 34 U.S.C. § 20911(5)(C), Thayer identi-
fied a mismatch between SORNA and the
Minnesota statute underlying his convic-
tion.

In a January 4, 2021 report, the magis-
trate judge recommended granting Thay-
er’s motion to dismiss the indictment. Ap-
parently looking to § 20911(5)(A)(i), the
magistrate judge applied a categorical
analysis and determined there was a mis-
match between the Minnesota statute and
SORNA’s definition of ‘‘sexual contact.’’
While the magistrate judge also identified
an ‘‘elemental distinction’’ between the
Minnesota statute and SORNA’s Romeo
and Juliet exception, he questioned wheth-
er that distinction satisfied the realistic
probability of application threshold. The
government objected to the magistrate
judge’s recommendation, reiterating its
views that (1) the court should look to
§ 20911(5)(A)(ii) to define sex offense and
that (2) § 20911(5)(C) and §§ 20911(5)(A)(ii)
and (7)(I) should be analyzed under a cir-
cumstance-specific method.

The district court overruled the govern-
ment’s objections and, while it disagreed
with the magistrate judge’s analysis, ac-
cepted the report’s ultimate conclusion.
The district court held § 20911(5)(A)(ii),
operating through § 20911(7)(I), provided
the relevant definition of ‘‘sex offense’’ un-
der SORNA—not, as Thayer suggested,
§ 20911(5)(A)(i). Nonetheless, the district
court agreed § 20911(5)(A)(ii), applied
through § 20911(7)(I), and the
§ 20911(5)(C) Romeo and Juliet exception
called for a categorical approach and were
misaligned with the Minnesota statute of
conviction. The district court dismissed the
indictment against Thayer on June 29,
2021.

II.

The government raises two narrow is-
sues on appeal. First, the government con-
tends the district court erred in analyzing
§ 20911(5)(A)(ii), as applied through
§ 20911(7)(I), under a categorical method.
Second, the government claims the district
court’s application of a categorical ap-
proach to the Romeo and Juliet exception
in § 20911(5)(C) runs afoul of United
States v. Rogers, 804 F.3d 1233 (7th Cir.
2015), which requires a circumstance-spe-
cific approach.

[4, 5] Determining whether a federal
statute calls for a categorical or circum-
stance-specific approach is a question of
statutory interpretation. United States v.
Davis, ––– U.S. ––––, 139 S. Ct. 2319, 2327,
204 L.Ed.2d 757 (2019). We review a dis-
trict court’s interpretation of a federal
statute de novo. White v. United Airlines,
Inc., 987 F.3d 616, 620 (7th Cir. 2021).

[6–8] As with any issue of statutory
interpretation, we begin with the text, at-
tending also to the structure of the statute
as a whole and any relevant legislative
history. Nijhawan, 557 U.S. at 36–40, 129
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S.Ct. 2294; see also Taylor v. United
States, 495 U.S. 575, 600–01, 110 S.Ct.
2143, 109 L.Ed.2d 607 (1990). Next, we
consider any potential constitutional impli-
cations arising from applying a circum-
stance-specific analysis. Descamps v. Unit-
ed States, 570 U.S. 254, 267, 133 S.Ct.
2276, 186 L.Ed.2d 438 (2013). Finally, we
examine the ‘‘practical difficulties and po-
tential unfairness’’ of the circumstance-
specific approach. Taylor, 495 U.S. at 601–
02, 110 S.Ct. 2143.

A.

1.

For the purposes of SORNA, a ‘‘sex
offender’’ is ‘‘an individual who was con-
victed of a sex offense.’’ 34 U.S.C.
§ 20911(1). ‘‘Sex offense’’ is a defined term
meaning:

(i) a criminal offense that has an element
involving a sexual act or sexual contact
with another; [or]
(ii) a criminal offense that is a specified
offense against a minor[.]

Id. § 20911(5)(A) (emphasis added). A
‘‘specified offense against a minor’’ is itself
defined to mean:

[A]n offense against a minor that in-
volves any of the following:
(A) An offense (unless committed by a
parent or guardian) involving kidnap-
ping.
(B) An offense (unless committed by a
parent or guardian) involving false im-
prisonment.
(C) Solicitation to engage in sexual con-
duct.
(D) Use in a sexual performance.
(E) Solicitation to practice prostitution.
(F) Video voyeurism as described in sec-
tion 1801 of Title 18.
(G) Possession, production, or distribu-
tion of child pornography.

(H) Criminal sexual conduct involving a
minor, or the use of the Internet to
facilitate or attempt such conduct.

(I) Any conduct that by its nature is a
sex offense against a minor.

Id. § 20911(7) (emphasis added).

[9] This appeal requires us to evaluate
whether the definition of ‘‘sex offense’’ in
§ 20911(5)(A)(ii), as applied through
§ 20911(7)(I)—not § 20911(5)(A)(ii) broad-
ly—is analyzed under a categorical ap-
proach or the circumstance-specific ap-
proach. This is an issue of first impression
in this circuit. Every other court of appeals
to consider this question—the Fourth,
Eighth, Ninth, and Eleventh Circuits—has
concluded the circumstance-specific ap-
proach applies. United States v. Dailey,
941 F.3d 1183 (9th Cir. 2019); United
States v. Hill, 820 F.3d 1003 (8th Cir.
2016); United States v. Price, 777 F.3d 700
(4th Cir. 2015); United States v. Dodge,
597 F.3d 1347 (11th Cir. 2010). We join our
sister circuits and hold that
§ 20911(5)(A)(ii), as applied through
§ 20911(7)(I), demands a circumstance-spe-
cific analysis.

The text of SORNA, with its layered,
cascading definitions, is not a model of
clarity. The word ‘‘offense’’ on its own may
refer either to ‘‘a generic crime’’ or to ‘‘the
specific acts in which an offender engaged
on a specific occasion.’’ Davis, 139 S. Ct. at
2328 (quoting Nijhawan, 557 U.S. at 33–
34, 129 S.Ct. 2294). The meaning of ‘‘of-
fense’’ depends upon its context within the
surrounding statutory language. See id.
The text of §§ 20911(5)(A)(ii) and (7)(I)
makes clear ‘‘offense’’ refers to the ‘‘specif-
ic acts in which an offender engaged on a
specific occasion.’’ Id. As noted,
§ 20911(7)(I) provides that a ‘‘specified of-
fense against a minor’’ means an ‘‘offense’’
against a minor that involves ‘‘[a]ny con-
duct that by its nature is a sex offense
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against a minor.’’ Thus, whether a given
‘‘offense’’ constitutes a ‘‘sex offense’’ under
§§ 20911(5)(A)(ii) and (7)(I) turns upon the
‘‘nature’’ of the ‘‘conduct’’ that ‘‘offense’’
‘‘involve[d].’’ 34 U.S.C. § 20911(7)(I). Ex-
plicit focus on the ‘‘conduct’’ underlying
the prior offense, as opposed to the ele-
ments of that offense, refers to the specific
circumstances of how a crime was commit-
ted, not to a generic offense. See Nijha-
wan, 557 U.S. at 37–39, 129 S.Ct. 2294; see
also Sessions v. Dimaya, ––– U.S. ––––,
138 S. Ct. 1204, 1218, 200 L.Ed.2d 549
(2018). The term ‘‘by its nature’’—which
typically denotes something’s ‘‘normal and
characteristic quality’’ or ‘‘basic or inher-
ent features’’—reinforces this conclusion.
Davis, 139 S. Ct. at 2329 (internal quota-
tions omitted).

Section 20911(7)(I) directs courts to
evaluate the nature of an individual’s con-
duct, not the nature of an offense or of a
conviction. This grammatical structure dis-
tinguishes § 20911(7)(I) from 18 U.S.C.
§ 16(b), the statute at issue in Leocal v.
Ashcroft, 543 U.S. 1, 125 S.Ct. 377, 160
L.Ed.2d 271 (2004) and Sessions v. Dima-
ya, ––– U.S. ––––, 138 S. Ct. 1204, 200
L.Ed.2d 549 (2018), and from 18 U.S.C.
§ 924(c)(3)(B), the statute at issue in Unit-
ed States v. Davis, ––– U.S. ––––, 139 S.
Ct. 2319, 204 L.Ed.2d 757 (2019). See
Davis, 139 S. Ct. at 2329 (describing ‘‘the
language of § 924(c)(3)(B) [a]s almost iden-
tical to the language of § 16(b)’’). Section
16(b) defines a ‘‘crime of violence’’ as, in
relevant part, an ‘‘offense that TTT by its
nature[ ] involves a substantial risk’’ of the
application of physical force. 18 U.S.C.
§ 16(b). The Supreme Court held a cate-
gorical analysis applied, observing the
term ‘‘by its nature’’ modified ‘‘offense’’
and concluding the provision ‘‘requires us
to look to the elements and the nature of
the offense of conviction, rather than to
the particular facts relating to the petition-
er’s crime.’’ Leocal, 543 U.S. at 7, 125 S.Ct.

377; see also Davis, 139 S. Ct. at 2329;
Dimaya, 138 S. Ct. at 1217. While SOR-
NA’s highest-level definition of ‘‘sex of-
fender’’ in § 20911(1) refers to a convic-
tion—a term typically signifying a ‘‘crime
as generally committed’’ and a categorical
analysis—it is furthest in terms of proximi-
ty from the language of the specific sec-
tions at issue. Dimaya, 138 S. Ct. at 1217
(cleaned up); see also, e.g., Taylor, 495
U.S. at 600–01, 110 S.Ct. 2143. Whatever
trivial ambiguity created by the use of
‘‘convicted’’ in § 20911(1) is consistently
resolved in favor of a circumstance-specific
analysis by the plain text of
§§ 20911(5)(A)(ii) and (7)(I). Dailey, 941
F.3d at 1193.

[10] The juxtaposition of
§ 20911(5)(A)(i) and § 20911(5)(A)(ii)
strengthens this conclusion. Section
20911(5)(A)(i) defines sex offense as ‘‘a
criminal offense that has an element in-
volving a sexual act or sexual contact with
another.’’ 34 U.S.C. § 20911(5)(A)(i) (em-
phasis added). It refers explicitly to the
‘‘elements’’ of a crime in its definition of a
sex offense, pointing conclusively to a cate-
gorical analysis. United States v. Taylor,
––– U.S. ––––, 142 S.Ct. 2015, 2020, 213
L.Ed.2d 349 (2022); Rogers, 804 F.3d at
1237. Section 20911(5)(A)(ii), in contrast,
does not mention the elements of a crime.
Instead, it defines a sex offense as ‘‘a
criminal offense that is a specified offense
against a minor.’’ 34 U.S.C.
§ 20911(5)(A)(ii). Congress was clearly ca-
pable of tethering the definition of ‘‘sex
offense’’ to the elements of a crime but
elected not to do so in § 20911(5)(A)(ii).
‘‘We do not lightly assume that Congress
has omitted from its adopted text require-
ments that it nonetheless intends to apply,
and our reluctance is even greater when
Congress has shown elsewhere in the same
statute that it knows how to make such a
requirement manifest.’’ Jama v. Immigr.
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& Customs Enf’t, 543 U.S. 335, 341, 125
S.Ct. 694, 160 L.Ed.2d 708 (2005).

[11] SORNA’s legislative history and
purpose support a circumstance-specific
approach to §§ 20911(5)(A)(ii) and (7)(I).
SORNA’s predecessor, the Jacob Wetter-
ling Crimes Against Children and Sexually
Violent Offender Registration Act, 42
U.S.C. § 14071 et seq. (1994 ed.) (the ‘‘Wet-
terling Act’’), conditioned federal funding
to the states upon adoption of sex offender
registration laws.1 Id. § 14071(g)(2); Gun-
dy v. United States, ––– U.S. ––––, 139 S.
Ct. 2116, 2121, 204 L.Ed.2d 522 (2019).
Congress quickly realized the Wetterling
Act did not achieve the desired effect and
passed SORNA as a ‘‘comprehensive bill to
address the growing epidemic of sexual
violence against children’’ to ‘‘address loop-
holes and deficiencies’’ created by the re-
sultant patchwork of inconsistent and var-
ied state registration laws. H.R. Rep. No.
109-218 at 22 (2005). Of particular concern
to Congress were ‘‘missing’’ or ‘‘lost’’ sex
offenders who evaded registration require-

ments. Gundy, 139 S. Ct. at 2121. Con-
gress intended, then, to fashion a wide net
ensnaring as many child sex offenders as
possible. See id. Accordingly, the declared
purpose of SORNA is to ‘‘protect the pub-
lic from TTT offenders against children.’’ 34
U.S.C. § 20901. Sections 20911(5) and
20911(7) are framed as expansions of the
definitions of ‘‘sex offense’’ and ‘‘specified
offense against a minor,’’ respectively. 34
U.S.C. §§ 20911(5), (7). The legislative rec-
ord suggests Congress intended
§§ 20911(5)(A)(ii) and (7)(I) to apply to a
broad range of conduct by child predators.

[12, 13] Thayer directs our attention to
the Department of Justice’s regulations
implementing SORNA, which favor a cate-
gorical approach to §§ 20911(5)(A)(ii) and
(7)(I). See Office of the Attorney General,
National Guidelines for Sex Offender Reg-
istration and Notification, 73 Fed. Reg.
38,030, 38,052 (Jul. 2, 2008) [the SMART
Guidelines]. Chevron deference to agency
interpretations of federal statutes is war-
ranted only where the tools of statutory

1. Thayer points to structural and linguistic
similarities between the Wetterling Act’s defi-
nition of ‘‘criminal offense against a victim
who is a minor’’ and SORNA’s definition of
‘‘specified offense against a minor’’ to suggest
both refer to categories of criminal offenses,
meaning §§ 20911(5)(A)(ii) and (7)(I) must be
analyzed categorically. Compare 34 U.S.C.
§ 20911(7), with 42 U.S.C. § 14071(a)(3)(A).
The dissent, too, points to § 14071(a)(3)(A)’s
broad characterization of ‘‘criminal offense
against a victim who is a minor’’ as ‘‘any
criminal offense in a range of offenses speci-
fied by State law which is comparable to or
exceeds’’ the subsequent enumerated offenses
as evidence the Wetterling Act demanded a
categorical analysis and §§ 20911(5)(A)(ii)
and (7)(I) require the same treatment. Thayer
and the dissent disregard the Wetterling Act’s
and SORNA’s distinct structure and func-
tions. Unlike SORNA, the Wetterling Act did
not itself form the basis of independent crimi-
nal liability. Instead, the Wetterling Act mere-
ly established minimum conditions state reg-
istration laws had to meet to receive federal

funding. Gundy, 139 S. Ct. at 2121. There was
no reason to analyze, categorically or other-
wise, whether a prior conviction constituted a
‘‘criminal offense against a victim who is a
minor,’’ so the statutory language upon which
the dissent relies does not bear the desired
weight. It is entirely unsurprising, then, that
Thayer fails to point to any precedent suggest-
ing § 14071(a)(3)(A) itself was analyzed cate-
gorically. It is true that, as a general matter,
‘‘when statutory language ‘is obviously trans-
planted from TTT other legislation,’ we have
reason to think ‘it brings the old soil with
it.’ ’’ Davis, 139 S. Ct. at 2331 (quoting Sekhar
v. United States, 570 U.S. 729, 733, 133 S.Ct.
2720, 186 L.Ed.2d 794 (2013)). When drafting
§ 20911(7), however, Congress expressly
omitted the portion of § 14071(a)(3)(A) cited
by the dissent. Even if we are to understand
§ 14071(a)(3)(A) amounted to a legislative
preference for a categorical analysis of the
Wetterling Act (and we are not convinced),
Congress elected to leave this ‘‘soil’’ in the
past when drafting § 20911(7).
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construction fail to reveal a clear meaning,
and Thayer concedes that is not the case
here. Chevron, U.S.A., Inc. v. Nat. Res.
Def. Council, Inc., 467 U.S. 837, 842–43,
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).
Consequently, we decline to accord the
SMART Guidelines interpretive weight.
Whatever the preference of the Depart-
ment of Justice, the text of
§§ 20911(5)(A)(ii) and (7)(I) controls: a cir-
cumstance-specific analysis applies. See,
e.g., Dailey, 941 F.3d at 1190–93; Hill, 820
F.3d at 1006; Price, 777 F.3d at 709 n.9.

[14, 15] Applying a circumstance-spe-
cific analysis to §§ 20911(5)(A)(ii) and (7)(I)
does not implicate the same practical and
Sixth Amendment concerns present in oth-
er contexts. Where a defendant’s punish-
ment may be increased based on facts not
found by a jury, such as when dealing with
sentencing enhancements or mandatory
minimums, the Sixth Amendment often
compels a categorical approach. See Davis,
139 S. Ct. at 2327; Descamps, 570 U.S. at
269–70, 133 S.Ct. 2276. Even applying the
circumstance-specific approach, the gov-
ernment bears the burden of proving be-
yond a reasonable doubt the defendant
was previously convicted of a sex offense
under SORNA, an essential element of
§ 2250(a). If Thayer elects to go to trial, he
is entitled to put the government to its
burden before a jury. Should Thayer de-
cide to plead guilty, he will concede the
elements of § 2250(a) and waive his Sixth
Amendment right to a jury determination
of same. Descamps, 570 U.S. at 269–70,
133 S.Ct. 2276.

Thayer points to various practical diffi-
culties under the circumstance-specific ap-
proach in determining whether the factual

circumstances underlying his Minnesota
conviction constitute a sex offense. Again,
the government bears the burden of prov-
ing, beyond a reasonable doubt, Thayer is
a sex offender. Any practical difficulties in
meeting this threshold, evidentiary or oth-
erwise, favor Thayer. See Nijhawan, 557
U.S. at 42, 129 S.Ct. 2294 (‘‘[S]ince the
Government must show the amount of loss
by clear and convincing evidence, uncer-
tainties created by the passage of time are
likely to count in the alien’s favor.’’). The
dissent is concerned about the possibility
of a defendant admitting to underlying
conduct when pleading guilty to a state
crime being held to his affirmation under
oath in a subsequent SORNA proceeding.
Of course, pleading guilty and avoiding the
uncertainty of a trial generally presents
benefits to both defendants and the gov-
ernment. The chance a defendant may la-
ter regret his decision to avail himself of
these advantages or realize he misjudged
the consequences does not alter our as-
sessment of whether a categorical or cir-
cumstance-specific analysis applies to
these provisions of SORNA.

Like the Fourth, Eighth, Ninth, and
Eleventh Circuits, we conclude
§ 20911(5)(A)(ii), as applied through
§ 20911(7)(I), must be analyzed under the
circumstance-specific method.

2.

The foregoing analysis is fully consistent
with the Supreme Court’s precedent in
Taylor v. United States, 495 U.S. 575, 110
S.Ct. 2143, 109 L.Ed.2d 607 (1990) (and its
progeny, Johnson v. United States, 576
U.S. 591, 135 S.Ct. 2551, 192 L.Ed.2d 569
(2015)2) and our precedent in United

2. Johnson briefly summarizes and reiterates
the Supreme Court’s holding and reasoning
in Taylor. 576 U.S. at 596, 604–05, 135 S.Ct.
2551. Ultimately, Johnson examines whether
§ 924(e)(2)(B)(ii)’s residual clause is unconsti-

tutionally vague, holding it is. Id. at 597–606,
135 S.Ct. 2551. For our purposes, Johnson
presents little additional analytical value. Tay-
lor provides the relevant precedent for inter-
preting § 924(e)(2)(B)(ii).
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States v. Walker, 931 F.3d 576 (7th Cir.
2019). In Taylor, the Supreme Court ana-
lyzed § 924(e)(2)(B)(ii) of the Armed Ca-
reer Criminal Act (‘‘ACCA’’), which pro-
vides for sentencing enhancements for
those with ‘‘three previous convictions TTT

for a violent felony.’’ 18 U.S.C. § 924(e)(1).
ACCA defines the term ‘‘violent felony’’ to
mean ‘‘any crime punishable by imprison-
ment for a term exceeding one year TTT

that’’ ‘‘is burglary, arson, or extortion, in-
volves use of explosives, or otherwise in-
volves conduct that presents a serious po-
tential risk of physical injury to another.’’
18 U.S.C. § 924(e)(2)(B)(ii). This provision
of ACCA shares rough parallels with the
provisions of SORNA at issue here:
§ 20901(1) and § 924(e)(1) both refer to
convictions and § 20911(7) and
§ 924(e)(2)(B)(ii) both deal with crimes or
offenses that involve specific conduct. De-
spite the superficial similarity between
§§ 20911(5)(A)(ii) and (7)(I) and
§ 924(e)(2)(B)(ii), however, Taylor’s appli-
cation of a categorical analysis to the latter
does not mandate similar treatment for the
former.

First, unlike § 20911(7)(I),
§ 924(e)(2)(B)(ii) includes a list of generic
crimes, such as burglary, arson, and extor-
tion. The Supreme Court determined
these generic crimes demanded generic
treatment. Taylor, 495 U.S. at 589–90,
600–01, 110 S.Ct. 2143. By contrast, while
other portions of § 20911(7) refer to gener-
ic crimes—such as solicitation in
§ 20911(7)(E) or voyeurism under 18
U.S.C. § 1801 in § 20911(7)(F)—
§ 20911(7)(I) addresses specific conduct
alone. While the dissent considers this
structural distinction (which it omits from
its chart comparing the two statutes) in-
significant and urges us to disregard it
and treat the two statutes similarly, we
are limited to considering the statute as
drafted by Congress. Unlike
§ 924(e)(2)(B)(ii), when drafting § 20911(7),

Congress separated generic crimes and
specific conduct into isolated subsections,
and we must interpret § 20911(7)(I) ac-
cordingly. Second, ACCA’s legislative his-
tory unequivocally demonstrates ‘‘the en-
hancement provision has always embodied
a categorical approach to the designation
of predicate offenses.’’ Id. at 588–89, 601,
110 S.Ct. 2143. As previously discussed,
SORNA’s legislative history points deci-
sively in the opposite direction. Third, ap-
plying a circumstance-specific analysis to a
sentencing enhancement raises practical
difficulties and Sixth Amendment concerns
that are not at issue when dealing with
SORNA. Id. at 601–02, 110 S.Ct. 2143; see
also Johnson, 576 U.S. at 605, 135 S.Ct.
2551.

In Walker, we concluded the Tier II and
Tier III provisions in §§ 20911(3)–(4) of
SORNA—which determine how long a sex
offender must register—require a hybrid
categorical and circumstance-specific anal-
ysis. 931 F.3d at 580. Tier classifications
differ from the definition of ‘‘sex offender’’
in several crucial respects that render
Walker inapplicable in this case. Unlike
§§ 20911(5)(A)(ii) and (7)(I), SORNA’s tier-
ing provisions instruct the court to com-
pare a predicate offense to enumerated
federal crimes. 34 U.S.C. §§ 20911(3)–(4).
This compels a categorical approach.
Walker, 931 F.3d at 579–80. Moreover, we
did not conclude a hybrid approach applies
throughout SORNA or preclude an entire-
ly circumstance-specific inquiry in a differ-
ent section of the statute. Sections
20911(5)(A)(ii) and 20911(7)(I) are wholly
distinct from §§ 20911(3)–(4). Finally, the
tiering provisions come into play only after
a jury finds beyond a reasonable doubt a
defendant committed a sex offense or after
a defendant admits as much in a guilty
plea. Thayer therefore overreads Walker.

B.

SORNA’s Romeo and Juliet exception
excludes from the definition of ‘‘sex of-
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fense’’ consensual sex where ‘‘the victim
was at least 13 years old and the offender
was not more than 4 years older than the
victim.’’ 34 U.S.C. § 20911(5)(C). The
Minnesota statute under which Thayer
was convicted criminalizes sexual conduct
both where (1) ‘‘the complainant is at least
13 but less than 16 years of age and the
actor is more than 48 months older than
the complainant’’ and where (2) ‘‘the actor
is TTT in a current or recent position of
authority over the complainant.’’ Minn.
Stat. § 609.345(1)(b). Applying a categori-
cal analysis to SORNA’s Romeo and Juliet
exception, the district court held that, be-
cause Minnesota criminalizes sex where
one actor is in a position of authority over
the other irrespective of the age differen-
tial between the two, the Romeo and Juliet
exception and the Minnesota statute are
categorically misaligned.

The district court’s analysis runs head-
long into our precedent in Rogers, which
held § 20911(5)(C) requires a circum-
stance-specific approach. 804 F.3d at 1237.
Indeed, in a subsequent, unrelated case
over which he presided, the district judge
appears to have realized his error. See
Harder v. United States, No. 21-cv-188-
jdp, 2021 WL 3418958, at *6 & n.2 (W.D.
Wis. Aug. 5, 2021) (noting ‘‘the SORNA
carve-out for a close-in-age defendant does
not call for categorical analysis’’ which ‘‘is
a point that I missed in my decision in
[United States v.] Thayer [546 F.Supp.3d
808 (W.D. Wis. 2021)]’’). On appeal, Thayer
asks us to overrule Rogers and find
§ 20911(5)(C) calls for a categorical analy-
sis. We decline Thayer’s invitation, both
because the holding in Rogers is correct
and because doing so would compound the
error by creating a direct circuit split with
the Fifth Circuit. See United States v.
Gonzalez-Medina, 757 F.3d 425 (5th Cir.
2014).

Section 20911(5)(C) delineates the Ro-
meo and Juliet exception based on ‘‘of-
fense[s] involving TTT conduct.’’ 34 U.S.C.
§ 20911(5)(C). As noted above, depending
on the context of the statute and the sur-
rounding language, ‘‘offense’’ may refer ei-
ther to ‘‘a generic crime’’ or to ‘‘the specific
acts in which an offender engaged on a
specific occasion.’’ Davis, 139 S. Ct. at 2328
(quoting Nijhawan, 557 U.S. at 33–34, 129
S.Ct. 2294). The Romeo and Juliet excep-
tion’s focus on conduct, as opposed to ele-
ments, indicates ‘‘offense’’ refers to specific
acts instead of to a generic crime. See
Dimaya, 138 S. Ct. at 1218; Nijhawan, 557
U.S. at 37–39, 129 S.Ct. 2294; see also
Rogers, 804 F.3d at 1237. The subsequent
string of granular, fact-based qualifiers re-
inforces this conclusion. Section
20911(5)(C) applies only ‘‘ ‘if the victim was
an adult,’ ‘unless the adult was under the
custodial authority of the offender at the
time of the offense,’ ‘if the victim was at
least 13 years old and the offender was not
more than 4 years older than the victim.’ ’’
Rogers, 804 F.3d at 1237 (quoting
§ 20911(5)(C)) (emphasis in original).
These modifiers refer to the specific, indi-
vidualized facts and circumstances of an
offense, not the general elements. In Unit-
ed States v. Gonzalez-Medina, which pre-
dates Rogers, the Fifth Circuit reached the
same conclusion based on much the same
reasoning. 757 F.3d at 428–32.

Thayer suggests subsequent Supreme
Court decisions in Mathis v. United States,
579 U.S. 500, 136 S.Ct. 2243, 195 L.Ed.2d
604 (2016), Dimaya, and Shular v. United
States, ––– U.S. ––––, 140 S. Ct. 779, 206
L.Ed.2d 81 (2020) compel the opposite re-
sult. These cases offer little relevant guid-
ance on determining whether § 20911(5)(C)
requires a circumstance-specific approach
at the outset and alter neither our analysis
nor our ultimate conclusion. Both Mathis
and Shular deal with provisions of ACCA
already established to operate under a cat-
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egorical framework and analyze, instead,
which of the two potential categorical
methods (formal or modified) applies. Shu-
lar, 140 S. Ct. at 783–84; Mathis, 579 U.S.
at 506–07, 136 S.Ct. 2243. The text of the
ACCA provisions at issue in Mathis and
Shular—§ 924(e)(2)(B)(ii) and
§ 924(e)(2)(A)(ii), respectively—differ ma-
terially from § 20911(5)(C). Neither in-
cludes a list of factual qualifiers to the
degree of specificity and nuance seen in
§ 20911(5)(C). Indeed, § 924(e)(2)(B)(ii)—
thoroughly analyzed in Taylor and dis-
cussed above—enumerates a series of ge-
neric offenses. Similarly, Dimaya analyzes
the definition of ‘‘crime of violence’’ in
§ 16(b), which focuses on the nature of the
offense. Dimaya, 138 S. Ct. at 1217; see
also Leocal, 543 U.S. at 7, 125 S.Ct. 377.
Section 20911(5)(C), on the other hand,
places conduct at the forefront of the anal-
ysis.

[16] We affirm our prior holding in
Rogers; the text of § 20911(5)(C) compels a
circumstance-specific analysis.

III.

For the foregoing reasons, we VACATE
the judgment of the district court and
REMAND for further proceedings consis-
tent with this opinion.

Jackson-Akiwumi, Circuit Judge,
dissenting.

The issue presented in this case is a
close one; both sides have good arguments.
The majority opinion thoroughly lays out

the best reasons for adopting the govern-
ment’s position. Ultimately, however, I dis-
agree with my colleagues’ conclusion that
34 U.S.C. § 20911(7)(I) calls for a circum-
stance-specific approach. As I see it, only
when read in isolation does subsection
(7)(I)’s reference to ‘‘conduct’’ suggest that
courts should look at the underlying facts
of a prior conviction. When viewed in con-
text with the rest of the statute, the Sex
Offender Registration and Notification
Act’s definition for ‘‘specified offense
against a minor’’ closely mirrors other
statutes that the Supreme Court has held
require a categorical approach. And al-
though I recognize that my reading of the
statute would create a circuit split, I dis-
agree with the opinions of our sister cir-
cuits for the same reasons that I disagree
with the majority opinion.

In particular, I see stronger parallels
than the majority opinion does between
§ 20911(7)(I) and the residual clause of the
Armed Career Criminal Act’s definition for
‘‘violent felony.’’ See 18 U.S.C.
§ 924(e)(2)(B)(ii); Johnson v. United
States, 576 U.S. 591, 604, 135 S.Ct. 2551,
192 L.Ed.2d 569 (2015) (holding that resid-
ual clause is categorical). Both provisions
are part of cascading statutory definitions.
Both statutes start with a reference to the
defendant’s prior convictions, before laying
out different definitions for the qualifying
convictions. And in defining the relevant
offenses, both § 20911(7)(I) and
§ 924(e)(2)(B)(ii) refer to the offender’s
‘‘conduct.’’ Indeed, the relevant sections of
each statute are strikingly similar:
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Beyond the provisions at issue here and
in Johnson, the statutes have additional
similarities. Just as a categorical interpre-
tation of § 924(e)(2)(B)(ii) is consistent with
the categorical approach used elsewhere in
the ACCA, see Taylor v. United States,
495 U.S. 575, 600–01, 110 S.Ct. 2143, 109
L.Ed.2d 607 (1990), a categorical interpre-
tation of § 20911(7)(I) is consistent with
the categorical approach used by other
parts of SORNA. We have said that the
definition of ‘‘sex offense’’ used in
§ 20911(5)(A)(i) is categorical, United
States v. Rogers, 804 F.3d 1233, 1237 (7th
Cir. 2015), as are the definitions for ‘‘Tier
II’’ and ‘‘Tier III’’ sex offender used in
§ 20911(3) and (4), United States v. Walk-
er, 931 F.3d 576, 581 (7th Cir. 2019)

(adopting hybrid approach that starts with
categorical method). Sections
20911(5)(A)(iii) and (iv) likewise use a cate-
gorical approach because they instruct
courts to compare a predicate offense to
enumerated federal and military crimes.
The only outlier is § 20911(5)(C)’s ‘‘Romeo
and Juliet’’ provision, which I agree with
the majority opinion refers to underlying
conduct. But that provision refers to an
exception that applies only after a court
has already concluded that a prior convic-
tion qualifies as a sex offense. See Rogers,
804 F.3d at 1237. It would be odd for
Congress to require the categorical ap-
proach for all definitions of ‘‘sex offense’’
found in § 20911 except for ‘‘specified of-
fense against a minor’’ under
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§ 20911(5)(A)(ii). See United States v.
Davis, ––– U.S. ––––, 139 S. Ct. 2319, 2328,
204 L.Ed.2d 757 (2019) (assuming that the
word ‘‘offense’’ in § 924(c)(3) carries the
same meaning throughout that subsection).

Other textual markers that the majority
opinion insists are evidence of a circum-
stance-specific approach for § 20911(7)(I)
are also present in § 924(e)(2)(B). The
majority opinion emphasizes that a differ-
ent subsection of SORNA, § 20911(5)(A)(i),
explicitly defines ‘‘sex offenses’’ to include
offenses with an ‘‘element’’ involving a sex-
ual act. Thus, my colleagues believe, Con-
gress’s exclusion of similar language in
§ 20911(5)(A)(ii) and (7)(I) should be seen
as a conscious decision to eschew the cate-
gorical method. But the same argument
could be made about § 924(e)(2)(B)(ii).
Compare 18 U.S.C. § 924(e)(2)(B)(i) (defin-
ing violent felony to include offenses with
an ‘‘element’’ of force) with id.
§ 924(e)(2)(B)(ii) (lacking any reference to
‘‘elements’’). Yet the Supreme Court still
concluded that the latter provision re-
quired a categorical approach, despite the
absence of elemental language Congress
put elsewhere in the statute. Johnson, 576
U.S. at 604, 135 S.Ct. 2551; Taylor, 495
U.S. at 600, 110 S.Ct. 2143.

The majority opinion also notes that,
unlike § 20911(7)(I), section 924(e)(2)(B)(ii)
includes several generic crimes that re-
quire a categorical approach. (In full, the
statute defines violent felony to include
any conviction that ‘‘is burglary, arson, or
extortion, involves use of explosives, or
otherwise involves conduct that presents a
serious potential risk of physical injury to
another.’’) But again, no meaningful dis-
tinction between the two statutes exists.
Subsection (7)(I) is only one clause of
§ 20911(7), which like § 924(e)(2)(B)(ii)
enumerates several generic offenses like
solicitation and voyeurism. The only differ-
ence is that Congress chose to enumerate

the offenses in § 20911(7) with the letters
(A) through (I) instead of separating them
with commas. I do not see this difference
as significant, mainly because the Supreme
Court already rejected the explanation
that § 924(e)(2)(B)(ii) requires a categorical
approach only because of the presence of
generic offenses. Johnson, 576 U.S. at 604,
135 S.Ct. 2551.

Although Johnson was primarily about
whether the residual clause was unconsti-
tutionally vague, Justice Alito’s dissent
urged the Court to save the provision by
jettisoning the categorical method and
adopting a circumstance-specific approach.
In response, the Court carefully explained
why the residual clause required a cate-
gorical approach apart from the clause’s
proximity to the enumerated generic of-
fenses:

Taylor had good reasons to adopt the
categorical approach, reasons that apply
no less to the residual clause than to the
enumerated crimes. Taylor explained
that the relevant part of the Armed
Career Criminal Act ‘‘refers to ‘a person
who TTT has three previous convictions’
for—not a person who has committed—
three previous violent felonies or drug
offenses.’’ 495 U.S. at 600, 110 S.Ct.
2143. This emphasis on convictions indi-
cates that ‘‘Congress intended the sen-
tencing court to look only to the fact
that the defendant had been convicted of
crimes falling within certain categories,
and not to the facts underlying the prior
convictions.’’ Ibid. Taylor also pointed
out the utter impracticability of requir-
ing a sentencing court to reconstruct,
long after the original conviction, the
conduct underlying that conviction. For
example, if the original conviction rested
on a guilty plea, no record of the under-
lying facts may be available. ‘‘[T]he only
plausible interpretation’’ of the law,
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therefore, requires use of the categorical
approach. Id., at 602, 110 S.Ct. 2143.

Id. at 604, 110 S.Ct. 2143.

My colleagues believe that on the topic
of the categorical method, Johnson pro-
vides little analytical value beyond what
the Court already said in Taylor. But I do
not read the passage quoted above as su-
perfluous. The Court’s rejection of the cir-
cumstance-specific approach was necessary
to its holding because it had to explain why
it refused to abandon the categorical meth-
od even when doing so would have allowed
the Court to avoid an unconstitutional in-
terpretation. See id. at 631–32, 135 S.Ct.
2551 (Alito, J., dissenting) (collecting au-
thorities describing canon of constitutional
avoidance); United States v. Crawley, 837
F.2d 291, 292 (7th Cir. 1988) (defining
dictum as statements that are ‘‘unneces-
sary to the decision’’ or ‘‘could have been
deleted without seriously impairing the an-
alytical foundations of the holding’’). Be-
cause Johnson holds that the residual
clause requires a categorical approach, we
should assume that the Supreme Court
would say the same about the text in
§ 20911(7)(I).

In addition to the text of the statute, the
majority opinion reasons that a circum-
stance-specific approach is supported by
(1) SORNA’s legislative history and (2) the
lack of practical and Sixth Amendment
concerns present in other contexts. I dis-
agree with the majority opinion’s analysis
on both grounds.

First, the legislative history is, at best,
ambiguous. True, Congress intended SOR-
NA to cast a ‘‘wide net.’’ Ante at 804. But
even the most expansive interpretation of
a statute must have clear delineations; a
criminal law that ‘‘fails to give ordinary
people fair notice of the conduct it punish-
es’’ is ‘‘standardless.’’ Johnson, 576 U.S. at

595, 135 S.Ct. 2551. And here, Congress
lifted § 20911(7)(I) from a list of enumerat-
ed offenses that previously existed under
the Jacob Wetterling Crimes Against Chil-
dren and Sexually Violent Offender Regis-
tration Act. Compare 34 U.S.C.
§ 20911(7)(I) and 42 U.S.C.
§ 14071(3)(A)(vii) (2002). ‘‘[W]hen statutory
language is obviously transplanted from
other legislation, we have reason to think
it brings the old soil with it.’’ United States
v. Davis, ––– U.S. ––––, 139 S. Ct. 2319,
2331, 204 L.Ed.2d 757 (2019) (cleaned up).
The old soil in this case is prefatory text
that appeared with the list of qualifying
offenses in the Wetterling Act, and which
specified that a categorical approach ap-
plied. See 42 U.S.C. § 14071(3)(A) (2002)
(explaining that a qualifying offense was
‘‘any criminal offense in a range of of-
fenses specified by State law which is com-
parable to or which exceeds the following
range of offenses’’). The majority opinion
dismisses this part of the legislative histo-
ry by citing a lack of precedent confirming
that the Wetterling Act was analyzed cate-
gorically. But as the majority opinion rec-
ognizes, litigants lacked cause to test the
Wetterling Act’s definitions in court be-
cause that act did not include a criminal-
liability component. Nonetheless, the Wet-
terling Act was not dead letter; states
needed to construe the act’s definitions to
determine which offenses they must make
registrable to receive federal funding. See
Final Guidelines for the Jacob Wetterling
Crimes Against Children and Sexually Vio-
lent Offender Registration Act, 61 Fed.
Reg. 15110-02, 15113 (Apr. 4, 1996) (in-
structing states on how to construe the
Wetterling Act). Accordingly, I do not see
why a dearth of judicial opinions on the
subject should lead us to ignore the Wet-
terling Act’s clear text—an important part
of SORNA’s legislative history that sup-
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ports Thayer’s position.1

Second, a circumstance-specific ap-
proach to § 20911(7)(I) is more impractical
than the majority opinion suggests. Unless
prior victims are forced to come back and
testify—perhaps decades after the fact—
any evidence the government would rely
on to prove the underlying circumstances
of a prior conviction could raise evidentia-
ry or constitutional concerns. For example,
the Eighth Circuit has adopted a circum-
stance-specific test for § 20911(7)(I), and in
at least one case the government satisfied
its burden by admitting at trial an old
video of the victim’s police interview. Unit-
ed States v. KT Burgee, 988 F.3d 1054,
1057 (8th Cir. 2021). That strategy worked
only because the defendant failed to chal-
lenge the video’s admissibility. Id. at 1060.
But upon proper objection, this type of
evidence could raise concerns about hear-
say and a defendant’s right to cross exam-
ine witnesses under the Confrontation
Clause. See Delaware v. Van Arsdall, 475
U.S. 673, 679, 106 S.Ct. 1431, 89 L.Ed.2d
674 (1986).

The majority opinion insists that any
practical difficulties under a circumstance-
specific approach will benefit Thayer be-
cause the government has the burden to
prove the facts underlying his prior convic-
tion. Other defendants, however, will be
unfairly punished under this approach. In
many cases, the government is likely to
rely on plea agreements to establish the
underlying conduct of a conviction. But the
facts put in the record at a plea hearing
may not accurately reflect the strength of
the government’s case as to conduct out-
side the elements of conviction, especially
since a defendant ‘‘may not wish to irk the

prosecutor or court by squabbling about
superfluous factual allegations.’’ Descamps
v. United States, 570 U.S. 254, 270, 133
S.Ct. 2276, 186 L.Ed.2d 438 (2013). And for
defendants who negotiated a plea deal, it
would ‘‘seem unfair’’ to sandbag them with
a duty to register after they thought they
had pled down to a conviction that did not
carry a registration requirement. Taylor,
495 U.S. at 602, 110 S.Ct. 2143.

Additional impracticalities stem from
how SORNA’s ‘‘sex offender’’ definition
creates registration requirements as part
of a civil regulatory scheme. As amicus
points out, a circumstance-specific ap-
proach will create confusion about who is
required under federal law to register.
Will a pre-registration hearing be neces-
sary to determine whether the state could
have proven additional facts not included
in the plea? These administrative head-
aches are not present under a categorical
approach because, when the only issue is
the existence of a prior conviction, ade-
quate notice and an opportunity to chal-
lenge the registration requirement has
typically already been provided through
the prior criminal prosecution. See Con-
necticut Dep’t of Pub. Safety v. Doe, 538
U.S. 1, 7, 123 S.Ct. 1160, 155 L.Ed.2d 98
(2003).

Finally, although I agree with the ma-
jority opinion that § 20911 does not invoke
the same Sixth Amendment concerns as
the ACCA, see Davis, 139 S. Ct. at 2327, I
do not see that as a reason to choose a
circumstance-specific approach. Not every
statute requiring a categorial approach
has a Sixth Amendment component; the
Supreme Court has adopted a categorical

1. The majority opinion also points out that
when Congress enacted SORNA, it omitted
the prefatory text from the Wetterling Act.
But the exclusion of this text in SORNA does
not change the fact that when Congress draft-
ed the phrase ‘‘any conduct that by its nature

is a sexual offense against a minor’’ as a
definition in the Wetterling Act, it did so
knowing the phrase would be construed cate-
gorically. It then copied this categorical defi-
nition essentially unchanged into SORNA.
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approach for appropriate statutes even
when no constitutional concerns are pres-
ent. See, e.g., Moncrieffe v. Holder, 569
U.S. 184, 200, 133 S.Ct. 1678, 185 L.Ed.2d
727 (2013) (adopting categorical approach
to promote ‘‘judicial and administrative ef-
ficiency’’ for removal proceedings in which
an immigration judge must determine
whether a prior conviction is an ‘‘aggra-
vated felony’’). Indeed, the Court cited
practical considerations rather than consti-
tutional concerns when it reaffirmed the
categorical approach in Johnson, 576 U.S.
at 604, 135 S.Ct. 2551. After considering
the text of § 20911(7)(I), the legislative
history, and the other practical difficulties
associated with a circumstance-specific ap-
proach, I would adopt the categorical
method for § 20911(7)(I).

On that basis, I respectfully dissent.

,
  

David LANE, Jr., Plaintiff-Appellant,

v.

Michael PERSON, Defendant-Appellee.

No. 21-2710

United States Court of Appeals,
Seventh Circuit.

Submitted July 20, 2022 * —

Decided July 21, 2022

Background:  Inmate brought § 1983 ac-
tion against jail doctor, alleging deliberate
indifference. After doctor prevailed at
summary judgment, the United States Dis-
trict Court for the Northern District of

Indiana, Robert L. Miller, Jr., Senior Dis-
trict Judge, 2021 WL 4147027, awarded
doctor $4,017.59 in costs. Inmate appealed.

Holdings:  The Court of Appeals held that:

(1) district court abused its discretion by
awarding witness’s full fee of $2,750,
and

(2) witness fee was not recoverable as ex-
pert’s fee.

Affirmed as modified.

1. Federal Courts O3617

Court of Appeals asks two questions
when reviewing award of costs: (1) wheth-
er cost imposed on losing party is recover-
able and (2) if so, whether amount as-
sessed for that item was reasonable.

2. Federal Courts O3617

In reviewing award of costs, Court of
Appeals reviews carefully whether expense
is recoverable, but will disturb decision on
reasonableness only when there is clear
abuse of discretion.

3. Costs, Fees, and Sanctions O881

There is a presumption that a prevail-
ing party recovers costs; the presumption
applies only to those costs that are enu-
merated in statute governing taxation of
costs, however.  28 U.S.C.A. § 1920; Fed.
R. Civ. P. 54(d).

4. Costs, Fees, and Sanctions O725

When prevailing party seeks witness
fees, federal court is bound by statute
limiting daily amount of such fees, absent
contract or explicit statutory authority to
contrary.  28 U.S.C.A. § 1821(b); Fed. R.
Civ. P. 54.

* We have agreed to decide the case without
oral argument because the briefs and record
adequately present the facts and legal argu-

ments, and oral argument would not signifi-
cantly aid the court. FED. R. APP. P. 34(a)(2)(C).
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2022 WL 16557851
Only the Westlaw citation is currently available.
United States Court of Appeals, Seventh Circuit.

UNITED STATES of America, Plaintiff-Appellant,

v.

Thomas P. THAYER, Defendant-Appellee.

No. 21-2385
|

October 31, 2022

Appeal from the United States District Court for the Western
District of Wisconsin. No. 3:20-cr-00088-jdp-1, James D.
Peterson, Judge.

Attorneys and Law Firms

Julie Suzanne Pfluger, Megan R. Stelljes, Attorneys, Office
of the United States Attorney, Madison, WI, for Plaintiff-
Appellant.

Joseph Aragorn Bugni, Attorney, Jessica Arden Ettinger,
Attorney, Federal Defender Services of Wisconsin, Inc.,
Madison, WI, for Defendant-Appellee.

Roy T. Englert, Jr., Attorney, Kramer Levin Naftalis
& Frankel LLP, Washington, DC, for Amicus National
Association of Criminal Defense Lawyers.

Before JOEL M. FLAUM, Circuit Judge, AMY J. ST. EVE,
Circuit Judge, CANDACE JACKSON-AKIWUMI, Circuit
Judge

ORDER

*1  On September 27, 2022, the appellee filed a petition for
rehearing and rehearing en banc, and on October 14, 2022,
the appellant filed an answer to the petition. No judge in
regular active service has requested a vote on the petition for
rehearing en banc, and the judges on the original panel have
voted to deny rehearing. The petition is therefore DENIED.

All Citations

Not Reported in Fed. Rptr., 2022 WL 16557851

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Heart Hospital should not be dis-
missed from this case.

,

  

UNITED STATES of America,
Plaintiff,

v.

Thomas P. THAYER, Defendant.

20-cr-88-jdp

United States District Court,
W.D. Wisconsin.

Signed 06/29/2021

Background:  Defendant moved to dismiss
indictment for failing to register as re-
quired under the Sex Offender Registra-
tion and Notification Act (SORNA). The
United States District Court for the West-
ern District of Wisconsin, Stephen L.
Crocker, United States Magistrate Judge,
issued a report and recommendation that
the motion be granted, to which the gov-
ernment objected.

Holdings:  The District Court, James D.
Peterson, J., held that Minnesota offense
of criminal sexual conduct in the fourth
degree was not a ‘‘sex offense’’ as term is
used in SORNA, such that defendant was
under no obligation to register as a sex
offender.

Motion granted.

1. Mental Health O469(4)

Other than a prior conviction, any fact
that exposes a defendant to increased stat-
utory punishment under the Sex Offender
Registration and Notification Act (SOR-
NA) must be found, beyond a reasonable

doubt, by a jury.  18 U.S.C.A. § 2250; 34
U.S.C.A. § 20911.

2. Mental Health O469(2)
Minnesota offense of criminal sexual

conduct in the fourth degree was not a
‘‘sex offense’’ as term is used in Sex Of-
fender Registration and Notification Act
(SORNA), such that defendant was under
no obligation to register as a sex offender,
even though aggressive intent element of
Minnesota offense was a categorical match
to abusive intent element in federal crimi-
nal statute defining sexual contact; Minne-
sota statute would have criminalized sexual
contact between a 13 to 15 year old victim
and an offender in a position of authority,
even if the offender was less than 48
months older, but that offense would not
have been a sex offense requiring registra-
tion under SORNA, such that there was a
categorical mismatch, and defendant’s con-
duct was immaterial under required cate-
gorical analysis.  18 U.S.C.A. § 2246(3),
2250, 34 U.S.C.A. § 20911(7)(I); Minn. Stat.
Ann. § 609.345.

Julie Suzanne Pfluger, Government,
United States Attorney’s Office, Madison,
WI, for Plaintiff.

OPINION and ORDER

JAMES D. PETERSON, District Judge

Defendant Thomas P. Thayer is charged
in a single-count indictment with failing to
register as required under the Sex Offend-
er Registration and Notification Act, in
violation of 18 U.S.C. § 2250. Thayer
moves to dismiss the indictment, contend-
ing that his Minnesota conviction for
Fourth Degree Criminal Sexual Conduct is
not a predicate ‘‘sex offense’’ under SOR-
NA, so he was under no obligation to
register. Dkt. 12.
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After briefing, Magistrate Judge Crock-
er issued a Report and Recommendation
that the motion be granted. Dkt. 22. The
government objects to the Report and
Recommendation. Dkt. 30. Pursuant to 28
U.S.C. § 636(b)(1) and this court’s standing
order, I am required to review de novo the
objected-to portions of the Report and
Recommendation.

The underlying facts are undisputed. In
2003, Thayer pleaded guilty in Minnesota
state court to Fourth Degree Criminal
Sexual Conduct, in violation of Minn. Stat.
609.345(b). According to the sworn proba-
ble cause statement attached to the state-
court complaint, Thayer was sleeping on
the floor of his trailer next to his daughter
JB, who was a minor at the time. At some
point during the night, JB awoke to find
her pants and underwear pulled aside and
Thayer touching her vaginal area. Thayer
told the investigating officers that he must
have mistaken his daughter for his wife.

Thayer’s motion presents a question of
law: whether his Minnesota conviction is a
predicate ‘‘sex offense’’ under SORNA.
Guided primarily by United States v.
Walker, 931 F.3d 576, 578 (7th Cir. 2019),
Judge Crocker concluded that, to answer
the question, the court must apply the
‘‘categorical’’ approach. Under that ap-
proach, the court compares the elements of
the Minnesota statute to the SORNA defi-
nition of sex offense without consideration
of Thayer’s actual offense conduct. Judge
Crocker concluded that the Minnesota
statute criminalizes conduct that would not
fall within the SORNA definition of sex
offense. Because the Minnesota statute
sweeps more broadly than the SORNA
definition, Judge Crocker recommends
that I dismiss the indictment. The govern-
ment objects to every step of Judge Crock-
er’s analysis. Dkt. 30.

My analysis differs from Judge Crock-
er’s, but I reach the same conclusion. I

adopt the recommendation and dismiss the
indictment.

A. Categorical vs. circumstance-specif-
ic approach

The government objects to the use of
the categorical approach in the first place,
basing its argument in the text of SOR-
NA’s complex definition of ‘‘sex offense.’’
The government agrees that the categori-
cal approach would be appropriate for
those sex crimes defined in 34 U.S.C.
§ 20911(5)(A)(i). That provision defines a
‘‘sex offense’’ as ‘‘a criminal offense that
has an element involving a sexual act or
sexual contact with another.’’ That lan-
guage, phrased in terms of whether a prior
offense has a certain ‘‘element,’’ calls for
an analysis of the elements, which is to
say, the categorical approach. But, the
government’s argument goes, the defini-
tion in § 20911(5)(A)(ii) is phrased in a way
that calls for a ‘‘circumstance-specific’’ ap-
proach in which the court considers the
underlying offense conduct. Neither the
Supreme Court nor the Seventh Circuit
has endorsed this approach. But the gov-
ernment cites half a dozen cases outside
the Seventh Circuit that it says call for the
circumstance-specific approach, most nota-
bly United States v. Dodge, 597 F.3d 1347
(11th Cir. 2010). Dkt. 30, at 5.

Section 20911(5)(A)(ii) defines ‘‘sex of-
fense’’ to include, among other definitions,
‘‘a criminal offense that is a specified of-
fense against a minor.’’ ‘‘Specified offense
against a minor’’ is defined in § 20911(7), a
subsection with the heading ‘‘Expansion of
definition of ‘specified offense against a
minor’ to include all offenses by child pre-
dators.’’ The defined specified offenses in-
clude, as is pertinent here, ‘‘an offense
against a minor that involves TTT any con-
duct that by its nature is a sex offense
against a minor.’’ § 20911(7)(I). The gov-
ernment contends that the definition calls
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for a circumstance-specific examination of
the underlying offense conduct because the
definition is phrased in terms of offenses
that ‘‘involve any conduct.’’

I am persuaded, as was the Dodge court,
that Congress intended to sweep very
broadly with § 20911(7). The heading of
the section makes that clear. And purely
as a matter of textual reading, the defini-
tion in paragraph (I) would include pretty
much everything under the sun that could
reasonably be considered a sex offense
against a minor. But for several reasons
I’m not persuaded that this section calls
for the court to look at the underlying
offense conduct.

The statutory text is ambiguous about
whether it calls for the examination of the
actual individual offense conduct. It might;
the Dodge court read the text that way.
But asking whether an ‘‘offense’’ involves
some specific conduct could be a question
about whether the offense as statutorily
defined requires proof of that conduct,
which would call for the examination of the
criminal statute, not the actual offense con-
duct. I don’t find the text as clear and
compelling as the government contends.
But I don’t need to resolve the textual
ambiguity, because there are other reasons
to reject the circumstance-specific ap-
proach.

Reading § 20911(7)(I) to allow the court
to look at the underlying offense conduct
for anything that would be a sex offense
would render most of SORNA’s definitions
of sex offense mere surplusage. Walker,
following Nijhawan v. Holder, 557 U.S. 29,
38–39, 129 S.Ct. 2294, 174 L.Ed.2d 22
(2009), allows consideration of the actual
age of the victim only after a strictly cate-
gorical analysis of the statute of conviction.
Why bother with the exacting categorical
analysis called for in Walker when
§ 20911(7)(I) would cover the vast majority
of putative SORNA predicate convictions?

I can’t reconcile the Dodge approach with
Seventh Circuit precedent, particularly
Walker, that calls for an initial categorical
analysis of SORNA predicate convictions.

[1] The most fundamental problem
with the government’s position is that cate-
gorical analysis is not merely matter of
interpreting the statutory text to ascertain
congressional intent. It is also rooted in
constitutional principles that circumscribe
judicial factfinding to protect a defendant’s
rights to due process and a jury trial.
Mathis v. United States, 579 U.S. 500, 136
S. Ct. 2243, 2246, 195 L.Ed.2d 604 (2016).
Other than a prior conviction, any fact that
exposes a defendant to increased statutory
punishment must be found, beyond a rea-
sonable doubt, by a jury. Apprendi v. New
Jersey, 530 U.S. 466, 490, 120 S.Ct. 2348,
147 L.Ed.2d 435 (2000). The government’s
position finds arguable support in SOR-
NA’s text, but it invites expansive judicial
factfinding that cannot be easily squared
with Mathis and the many subsequent
cases applying the categorical approach to
predicate convictions in many contexts.
Thayer’s case illustrates the problem vivid-
ly: under the government’s approach, to
convict Thayer for the SORNA violation,
the court would have to find the facts
underlying an 18-year-old conviction with a
sleeping minor victim and an intoxicated
offender, presumably based on hearsay—
the investigator’s probable cause state-
ment. I decline to take a circumstance-
specific approach that would consider
Thayer’s actual offense conduct in deciding
whether he was required to register under
SORNA.

B. Categorical analysis of Thayer’s
predicate conviction

[2] The government contends that
even if the court takes the categorical ap-
proach, Thayer’s Minnesota conviction for
criminal sexual contact is a ‘‘sex offense’’
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under SORNA. In conducting the categori-
cal analysis, the first question is: what
must the court compare the Minnesota
statute to?

The Supreme Court has recently clari-
fied that there at two categorical method-
ologies depending on the provision of the
federal statute at issue. Shular v. United
States, ––– U.S. ––––, 140 S. Ct. 779, 206
L.Ed.2d 81 (2020); see also United States
v. Ruth, 966 F.3d 642, 646 (7th Cir. 2020),
cert. denied, ––– U.S. ––––, 141 S. Ct. 1239,
208 L.Ed.2d 630 (2021). Some statutes re-
quire the ‘‘generic-offense’’ approach, in
which the court must come up with the
generic version of a crime. For example,
the Armed Career Criminal Act says that
a conviction for ‘‘burglary’’ counts as a
predicate violent felony. This requires the
court to identify the elements of generic
burglary and compare those elements to
the statute under which the defendant was
previously convicted. Other statutes call
for a ‘‘conduct-based’’ approach, in which
the court more directly examines the ele-
ments of the statute of the prior conviction
to determine whether that statute meets
the criteria specified in the federal law.
For example, the Immigration and Natu-
ralization Act provides consequences for
an alien convicted of a crime that ‘‘involves
fraud or deceit.’’ This calls for the court to
directly examine the elements of the stat-
ute of the prior conviction to determine
whether it necessarily entails fraud or de-
ceit. To be clear: the conduct-based meth-
od is strictly categorical, and it does not
call for or permit any evaluation of the
actual offense conduct.

Neither side directly addresses which
categorical approach I should take here,
but the definition of ‘‘sex offense’’ in SOR-
NA calls for the conduct-based categorical
approach. In Ruth, the court of appeals
considered the Armed Career Criminal
Act concept ‘‘serious drug offense,’’ which

is defined as ‘‘an offense under State law,
involving manufacturing, distributing, or
possessing with intent to manufacture or
distribute, a controlled substance.’’ The
court of appeals held that ‘‘serious drug
offense’’ called for the conduct-based cate-
gorical analysis. The SORNA definition
language is phrased in terms similar to the
definition of ‘‘serious drug offense.’’ SOR-
NA does not refer to generic offenses, but
to conduct that must be an element of the
prior convictions. So the conduct-based
categorical approach is the appropriate
method here. With that background, I turn
to the government’s arguments about why
I should find a categorical match between
Minnesota Fourth Criminal Degree Sexual
Contact and the SORNA definition of ‘‘sex
offense.’’

The government’s first argument on this
issue is that the court should eschew any
federal statutory definition and use a
plain-language definition of ‘‘sexual con-
tact.’’ Sexual contact is not expressly de-
fined under SORNA. The government sug-
gests that, using dictionary definitions, the
term means simply ‘‘touching of a sexual
nature,’’ and that’s a match with the
Minnesota statute because the statute in-
volves touching of the intimate parts of the
victim. I’m not persuaded that this is the
right approach, because SORNA expressly
refers to some federal offenses, and other
courts have suggested that the federal sex
offenses provide the proper starting point.
See, e.g., Walker, 931 F.3d at 578; United
States v. George, 223 F. Supp. 3d 159, 161
(S.D.N.Y. 2016).

Besides, the proposed plain-language ap-
proach would not necessarily produce the
result the government intends. The Minne-
sota statute also applies to touching with
‘‘aggressive’’ intent, so it would apply to
touching that was not intended to be sexu-
al, and thus it would sweep more broadly
than SORNA, producing a categorical mis-
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match. If the government means to say
that any touching of the intimate parts is
inherently sexual, then the government is
reading the intent element out of the
Minnesota statute and the federal defini-
tion, and its categorical analysis would be
fundamentally flawed because it would
reach touching of the intimate parts for
purposes of health care or hygiene.

The government’s second argument is
more directly targeted to the analysis in
the Report and Recommendation, which
used the definition of ‘‘sexual contact’’ in
18 U.S.C. § 2246(3). According to the gov-
ernment, Fourth Degree Criminal Sexual
Conduct under Minnesota law is a categor-
ical match to ‘‘sexual contact’’ as defined in
§ 2246(3). Judge Crocker disagreed. The
Minnesota offense and the federal offense
match with respect to the body parts
whose touching is potentially prohibited.
But the Minnesota statute criminalizes
touching with either sexual or aggressive
intent, whereas § 2246(3) requires ‘‘an in-
tent to abuse, humiliate, harass, degrade,
or arouse or gratify the sexual desire of
any person.’’ Judge Crocker saw no equiv-
alent to aggressive touching in § 2246(3),
but the government contends that Judge
Crocker was wrong.

The government’s argument is succinct,
essentially relying on the unpublished deci-
sion from the Fifth Circuit Court of Ap-
peals, which concluded that ‘‘[t]he intent to
‘abuse’ in 18 U.S.C. § 2246(3) is analogous
to the aggressive intent required by the
Minnesota statute.’’ United States v. Cole-
man, 681 F. App’x 413, 417 (5th Cir. 2017).
I considered essentially the same issue in
United States v. Geasland, No. 15-CR-132
(W.D. Wis., filed July 7, 2016). I won’t
repeat the entire analysis from Geasland
here. But I took a close look at the concept
‘‘abuse’’ under federal sex crime law, and I
reached the same conclusion as did the
Fifth Circuit:

Given the necessarily broad notion of
‘‘abuse’’ as that term is used in federal
sex crime statutes, I conclude that the
touching of a minor’s intimate parts for
the purpose of inflicting physical pain—
such as a battery to the genitals or
breast—would constitute sexual contact
within the meaning of the federal sex
abuse statutes.

Id., at 8. So I part ways with the Report
and Recommendation on this point: I con-
clude that the aggressive intent element of
Minnesota Fourth Degree Criminal Sexual
Conduct is a categorical match to the abu-
sive intent element in § 2246(3).

But that’s not the end of the categorical
analysis, because there is a second cate-
gorical mismatch identified in the Report
and Recommendation, involving what
Judge Crocker referred to as the ‘‘Romeo
and Juliet’’ carve-out. SORNA excludes
from ‘‘sex offense’’ two categories of of-
fenses involving consensual sexual conduct.
The first category includes offenses with
adult victims not under the custodial au-
thority of the offender. The second catego-
ry includes offenses with victims at least
13 years old, if the offender was no more
than four years older than the victim at
the time of the offense. The Minnesota
statute under which Thayer was convicted
criminalizes sexual contact with a victim
13–15 years old if the offender is either
more than 48 months older than the victim
or the offender is ‘‘in a position of authori-
ty’’ over the victim. Minn. Stat.
§ 609.345(b). As Judge Crocker pointed
out, there is a categorical mismatch here:
Minnesota would criminalize sexual contact
between a 13–15 year old victim and an
offender in a position of authority, even if
the offender was less than 48 months old-
er. But that offense would not be a sex
offense under SORNA.

Judge Crocker questioned whether this
categorical mismatch would meet the ‘‘re-
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alistic probability of application threshold’’
in Walker. Dkt. 22, at 9 n.3. But he didn’t
have to resolve that point, because he con-
cluded that the mismatch on the intent
element resolved Thayer’s motion. Because
I disagree with Judge Crocker on the in-
tent element, I have to address the realis-
tic probability of application issue in more
depth.

In Walker, the Court of Appeals de-
scribed the matching called for under the
categorical approach in this way:

If the elements of the predicate offense
are the same (or narrower) than the
federal offense, there is a categorical
matchTTTT But if the elements of the
state conviction sweep more broadly
such that there is a ‘‘realistic probability
TTT that the State would apply its stat-
ute to conduct that falls outside’’ the
definition of the federal crime, then the
prior offense is not a categorical match.
Gonzales v. Duenas-Alvarez, 549 U.S.
183, 193, 127 S. Ct. 815, 166 L. Ed. 2d
683 (2007).

931 F.3d at 579. This comment from Walk-
er suggests that the categorical approach
requires something more than a strict ele-
ment-by-element analysis, but nothing in
Walker required the Court of Appeals to
explain or apply the realistic probability
test.

The case cited in Walker, Duenas-Alva-
rez, involved the categorical analysis of a
state-law offense to determine whether it
qualified as a ‘‘theft offense’’ under the
Immigration and Naturalization Act, which
would result in the defendant’s removal
from the United States. 549 U.S. at 185,
127 S.Ct. 815. The Court said that it was
not enough to point to a minor elemental
discrepancy between the state statute and
the generic definition of the offense:

Moreover, in our view, to find that a
state statute creates a crime outside the
generic definition of a listed crime in a

federal statute requires more than the
application of legal imagination to a
state statute’s language. It requires a
realistic probability, not a theoretical
possibility, that the State would apply its
statute to conduct that falls outside the
generic definition of a crime. To show
that realistic probability, an offender, of
course, may show that the statute was
so applied in his own case. But he must
at least point to his own case or other
cases in which the state courts in fact
did apply the statute in the special (non-
generic) manner for which he argues.

549 U.S. at 193, 127 S.Ct. 815. As the court
of appeals explained in Ruth, the generic-
offense approach ‘‘must allow for some
margin of inconsequential discrepancy.’’
966 F.3d at 647–48. Under the generic-
offense approach, it’s enough for the gov-
ernment to show substantial correspon-
dence between the state statute and the
generic crime. It’s up to the defendant to
show a realistic probability that the state
would apply its statute in the non-generic
way by pointing to a specific case.

But the margin of inconsequential dis-
crepancy does not apply under the con-
duct-based categorical approach. Under
that approach, ‘‘[t]here are no minor devia-
tions in offense elements to assess, only
enumerated conduct.’’ Id. Thus, in Ruth,
the criminalization of ‘‘positional isomers’’
of cocaine under Illinois law was enough to
create a categorical mismatch with the fed-
eral definition of ‘‘felony drug offense.’’
The government adduced evidence that the
DEA had never encountered a case involv-
ing positional isomers of cocaine, but that
did not matter under the conduct-based
categorical approach. Id. at 648.

The strict Ruth approach is applicable
here because we are operating under the
conduct-based categorical approach. The
minor discrepancy in the Romeo-and-Juliet
carve-out creates a categorical mismatch,
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which means that Minnesota Fourth Crim-
inal Degree Sexual Contact is not a ‘‘sex
offense’’ as that term is used under SOR-
NA. Thayer was under no obligation to
register as a sex offender. The result is
counterintuitive, in light Thayer’s actual
offense conduct, but that conduct is imma-
terial under the required categorical analy-
sis.

ORDER

IT IS ORDERED that defendant’s mo-
tion is GRANTED; the indictment is dis-
missed.

,
  

Rich ELBERT, Jeff A. Kosek, Reich-
mann Land & Cattle LLP, Ludowese
A.E. Inc., and Michael Stamer, indi-
vidually and on behalf of a class of
similarly situated persons, Plaintiffs,

v.

UNITED STATES DEPARTMENT OF
AGRICULTURE, Risk Management
Agency, and Federal Crop Insurance
Corporation, Defendants.

Civil No. 18-1574 (JRT/TNL)

United States District Court,
D. Minnesota.

Signed 06/29/2021

Background:  Dark red kidney bean farm-
ers from Minnesota brought action individ-
ually and on behalf of class of similarly
situated persons against the Department
of Agriculture’s (USDA) Risk Manage-
ment Agency (RMA) and Federal Crop In-
surance Corporation (FCIC) under Admin-
istrative Procedure Act (APA), alleging
that it was arbitrary and capricious for de-

fendants to allow dry bean revenue en-
dorsement, which farmers had purchased
to protect against decline in bean prices, to
convert farmers’ revenue coverage into
yield protection. Parties cross-moved for
summary judgment. The District Court,
John R. Tunheim, Chief Judge, granted
summary judgment to defendants (2020
WL 4926635), and farmers moved for re-
consideration.

Holdings:  The District Court, John R.
Tunheim, Chief Judge, held that:

(1) RMA violated APA by failing to resub-
mit significant changes to endorsement
to FCIC, and

(2) RMA violated APA by implementing
changes to endorsement.

Motion granted.

1. Federal Civil Procedure O613.9,
613.11

Motions to reconsider serve limited
function: to correct manifest errors of law
or fact or to present newly discovered
evidence.  D. Minn. L.R. 7.1(j).

2. Insurance O1021

Post-approval changes to dry bean
revenue endorsement, which bean farmers
purchased to protect against decline in
bean prices, were significant, affecting
pricing methodology, amount of coverage,
farmers’ interests, and amount of loss to
be paid, and thus Department of Agricul-
ture’s (USDA) Risk Management Agency
(RMA) violated Administrative Procedure
Act (APA) by failing to resubmit post-
approval changes as new submission;
changes converted revenue coverage into
yield protection, resulting in no recom-
pense for farmers after decline in bean
prices as measured by difference between
spring projected price and fall harvest
price, given that there was not enough
published pricing data to establish a har-
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