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Before WILLIAM PRYOR, Chief Judge, JILL PRYOR, and GRANT, Cir-
cuit Judges.

PER CURIAM:

After an 11-day trial, a jury convicted Marco Laureti of con-
spiracy to commit wire fraud affecting a financial institution and

wire fraud affecting a financial institution, arising out of a multi-

million-dollar mortgage fraud scheme.' He was sentenced to 180
months’ imprisonment for these crimes. On appeal, Laureti chal-
lenges his convictions and sentence. After careful review, and with

the benefit of oral argument, we affirm.

Regarding his convictions, Laureti argues that the district

court erred in denying his motion for a new trial, which was based

on two grounds: newly discovered evidence and Brady/ Giglio® vi-
olations. The newly discovered evidence and Brady/Giglio mate-
rial concerned whether the mortgage broker and lender who orig-
inated the loans charged in the indictment were licensed in Florida

to do so.

Laureti also challenges evidentiary rulings the district court
made at trial. He argues that the district court abused its discretion

by misapplying Federal Rule of Evidence 404(b) when the court

1 Because we write for the parties, we assume their familiarity with the facts
and issues.

2 Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. United States, 405 U.S. 150
(1972).
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allowed the admission of evidence about a fraudulent mortgage ap-
plication Laureti submitted to the Small Business Administration
(SBA) after the scheme at issue here, but before he was indicted.
He also contends that by excluding evidence that would support
his theory that two of his co-conspirators had the ability, motive,
and opportunity to commit the mortgage fraud without his partic-
ipation, the district court violated his constitutional right to present
a complete defense. Lastly, he maintains that his convictions
should be overturned because there was insufficient evidence for a

jury to find him guilty of the charged offenses.

The district court did not abuse its discretion in denying the
new-trial motion because, even if we assume that the evidence
would qualify as newly discovered or as Brady/ Giglio material,
Laureti failed to meet even the lowest materiality standard for
these doctrines. He has not shown there was a reasonable likeli-
hood that the evidence could have affected the outcome of the
trial. United States v. Stein, 846 F.3d 1135, 1147 (11th Cir. 2017)
(noting that Giglio error, a species of Brady error, requires a show-
ing that there is a “reasonable likelihood that the false testimony
could have affected the judgment” (internal quotation marks omit-
ted)); see United States v. Jernigan, 341 F.3d 1273, 1287 (11th Cir.
2003) (noting that to warrant a new trial, newly discovered evi-
dence must be “such that a new trial would probably produce a
different result” (internal quotation marks omitted)); United States
v. Vallejo, 297 F.3d 1154, 1164 (11th Cir. 2002) (noting that to es-

tablish a Brady violation, a defendant must show “there is a



USCAL11 Case: 18-10508 Document: 159-1 Date Filed: 10/18/2022 Page: 4 of 7

4 Opinion of the Court ~ 18-10508, 20-12102

reasonable probability that the outcome would have been differ-
ent”). At most, the evidence about whether the mortgage broker
and lender were properly licensed amounts to cumulative im-
peachment evidence. Laureti has not shown a reasonable likeli-
hood that such impeachment evidence could have affected the

judgment as to Laureti’s guilt.

The district court did not abuse its discretion in admitting,
under Rule 404(b), evidence of Laureti’s subsequent fraudulent
SBA mortgage application. Laureti put his intent at issue, and the
fraudulent application was probative of intent. See United States v.
Matthews, 431 F.3d 1296, 131011 (11th Cir. 2005) (“[I]n every con-
spiracy case, a not guilty plea renders the defendant’s intent a ma-
terial issue. Evidence of such extrinsic [offenses] as may be proba-
tive of a defendant’s state of mind is admissible unless the defend-
ant affirmatively takes[] the issue of intent out of the case.” (altera-

tions adopted) (internal quotation marks omitted)).

Laureti’s constitutional rights were not violated by the dis-
trict court’s exclusion of reverse Rule 404(b) evidence about his co-
conspirators because he failed to establish that the evidence was
likely to make the existence of any element of the offense more or
less likely, cast the government’s case in a different light, or have a
substantial effect on a government witness’s credibility. United
States v. Hurn, 368 F.3d 1359, 1363 (11th Cir. 2004).

The extensive evidence presented at trial was more than suf-

ficient to support the jury’s verdict.
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As to his sentence, Laureti argues that Gig/io violations oc-
curred at his sentencing hearing, an issue raised for the first time
on appeal. He further argues that the district court erred in apply-

ing sentencing enhancements for having a leadership or organizing

role and for obstruction of justice.” And he maintains that his sen-
tence was substantively unreasonable because the district court
failed to consider 18 U.S.C. § 3553(a)(6) and there was an unwar-
ranted sentencing disparity between Laureti and one of his co-con-

spirators.

We find no plain error in the district court’s consideration at
sentencing of attorney Gary Lehman’s testimony and the transcript
of the state court proceeding, to which Laureti did not contempo-
raneously object. See United States v. Turner, 474 F.3d 1265, 1275—
76 (11th Cir. 2007) (explaining that when a defendant does not con-
temporaneously object to an evidentiary ruling, we review for
plain error). Laureti failed to prove a Giglio violation because he
has not identified any subsequent disclosure showing the testi-
mony was false. See Ford v. Hall, 546 F.3d 1326, 1331-33 (11th Cir.
2008) (noting that to prevail on a Giglio claim, a defendant must

show that the prosecutor knowingly used testimony that he

3 Laureti does not argue in his briefing that the district court clearly erred in
finding facts to support the obstruction of justice enhancement or that the
court erred in applying the enhancement to the (unidentified) facts. Indeed, he
notes that he raises this issue for preservation only. Assuming the issue was
properly preserved, we affirm the district court’s application of the enhance-
ment.
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subsequently learned was false). The testimony and the transcript
were relevant to Laureti’s history and characteristics, so the district
court was entitled to consider them. See U.S. Sent'g Guidelines
Manual § 6A1.3(a) (U.S. Sent'g Comm'n  2018); 18
U.S.C. § 3553(a)(1). And even if he could show that plain error oc-
curred, he did not demonstrate how the error could have resulted
in an enhanced sentence. See United States v. Bagley, 473 U.S. 667,
67475 (1985); Brown v. Head, 272 F.3d 1308, 1317 (11th Cir. 2001)
(applying standard Giglio framework to an alleged Giglio violation

that occurred at sentencing).

The district court did not clearly err in applying the enhance-
ment for aleader or organizer role in criminal activity because Lau-
reti concedes that the mortgage fraud scheme was extensive and
the evidence supports the district court’s finding that Laureti exer-
cised sufficient control or authority over other participants. United
States v. Ndiaye, 434 F.3d 1270, 1304 (11th Cir. 2006).

Laureti’s sentence was not substantively unreasonable. It
was within the guidelines range and well below the statutory max-
imum for the offense, which, although not dispositive, are indica-
tors of reasonableness. Rita v. United States, 551 U.S. 338, 347
(2007); United States v. Hunt, 941 F.3d 1259, 1264 (11th Cir. 2019).
The district court properly considered the § 3553(a) factors, and the
co-conspirator defendant was not similarly situated to Laureti. See
United States v. Docampo, 573 F.3d 1091, 1101 (11th Cir. 2009)
(concluding that a cooperating co-conspirator is not similarly situ-

ated to a noncooperating criminal defendant).



USCA11 Case: 18-10508 Document: 159-1 Date Filed: 10/18/2022 Page: 7 of 7

20-12102 Opinion of the Court 7

Finding no reversible error in the district court’s rulings, we

.o .. 4
affirm Laureti’s convictions and sentence.

AFFIRMED.

4 Carried with the case were Laureti’s motions to supplement the record with
various documents. This Court has the discretion to supplement the record in
appropriate circumstances. CSX Transp., Inc. v. City of Garden City, 235 F.3d
1325, 1330 (11th Cir. 2000). But in doing so, we primarily consider whether
the proffered material will help resolve the pending issues. /d. Because we con-
clude that the proffered documents will not help resolve the issues, Laureti’s
pending motions to supplement the record are DENIED.
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MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 18-10508-CC ;20-12102 -CC
Case Style: USA v. Marco Laureti
District Court Docket No: 0:16-cr-60340-BB-1

Electronic Filing

All counsel must file documents electronically using the Electronic Case Files ("ECF") system,
unless exempted for good cause. Although not required, non-incarcerated pro se parties are
permitted to use the ECF system by registering for an account at www.pacer.gov. Information
and training materials related to electronic filing are available on the Court's website. Enclosed
is a copy of the court's decision filed today in this appeal. Judgment has this day been entered
pursuant to FRAP 36. The court's mandate will issue at a later date in accordance with FRAP
41(b).

The time for filing a petition for rehearing is governed by 11th Cir. R. 40-3, and the time for
filing a petition for rehearing en banc is governed by 11th Cir. R. 35-2. Except as otherwise
provided by FRAP 25(a) for inmate filings, a petition for rehearing or for rehearing en banc is
timely only if received in the clerk's office within the time specified in the rules. Costs are
governed by FRAP 39 and 11th Cir.R. 39-1. The timing, format, and content of a motion for
attorney's fees and an objection thereto is governed by 11th Cir. R. 39-2 and 39-3.

Please note that a petition for rehearing en banc must include in the Certificate of Interested
Persons a complete list of all persons and entities listed on all certificates previously filed by
any party in the appeal. See 11th Cir. R. 26.1-1. In addition, a copy of the opinion sought to be
reheard must be included in any petition for rehearing or petition for rehearing en banc. See
11th Cir. R. 35-5(k) and 40-1 .

Counsel appointed under the Criminal Justice Act (CJA) must submit a voucher claiming
compensation for time spent on the appeal no later than 60 days after either issuance of mandate
or filing with the U.S. Supreme Court of a petition for writ of certiorari (whichever is later) via
the eVoucher system. Please contact the CJA Team at (404) 335-6167 or

cja_evoucher@cal 1.uscourts.gov for questions regarding CJA vouchers or the eVoucher
system.
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For questions concerning the issuance of the decision of this court, please call the number
referenced in the signature block below. For all other questions, please call Carol R. Lewis, CC
at 404-335-6179.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Djuanna H. Clark
Phone #: 404-335-6151
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