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PER CURIAM: 

Rickie Markiece Atkinson appeals from his 240-month sentence imposed pursuant  

to his guilty plea to possession of a firearm and ammunition by a convicted felon, in 

violation of 18 U.S.C. § 922(g).  On appeal, Atkinson challenged his designation as an 

armed career criminal, asserting that his prior North Carolina break or entering convictions 

were not proper predicates.  He also argued that the district court erred in departing upwards 

from the calculated Sentencing Guidelines range.  We affirmed Atkinson’s sentence.  

United States v. Atkinson, 759 F. App’x 174 (4th Cir. 2019) (No. 17-4589).  The Supreme 

Court granted certiorari, vacated our judgment, and remanded for further consideration in 

light of Rehaif v. United States, 139 S. Ct. 2191 (2019).  We again affirm. 

 First, Atkinson concedes that his Rehaif claim is without merit after Greer v. United 

States, 141 S. Ct. 2090, 2100 (2021) (“[A] Rehaif error is not a basis for plain-error relief 

unless the defendant first makes a sufficient argument or representation on appeal that he 

would have presented evidence at trial that he did not in fact know he was a felon.”).  Next, 

Atkinson makes no further argument regarding his sentence departure.  Finally, Atkinson 

admits that his challenge to his armed career criminal status is foreclosed by United 

States v. Dodge, 963 F.3d 379 (4th Cir. 2020), cert. denied, 141 S. Ct. 1445 (2021), and 

United States v. Mungro, 754 F.3d 267 (4th Cir. 2014).1  As such, we affirm for the reasons 

stated in our previous opinion, and we set them forth here again in updated form. 

 
1 Recognizing that a panel cannot overturn another panel’s decision, Atkinson filed 

for initial hearing en banc.  We previously denied that petition.  We note further that, when 
the Supreme Court remands a case “with specific instructions, [the appellate] court must 
(Continued) 
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 We review de novo the question of whether a defendant’s prior convictions for 

breaking and entering qualify as predicate felonies under the Armed Career Criminal Act 

(ACCA).  United States v. Doctor, 842 F.3d 306, 308 (4th Cir. 2016).  An armed career 

criminal is, in pertinent part, “a person who violates [§ 922(g)] . . . and has three previous 

convictions . . . for a violent felony.”  18 U.S.C. § 924(e)(1).  “The ACCA defines ‘violent 

felony’ to include, as relevant here, any offense that ‘is burglary.’”  Mungro, 754 F.3d at 

268.  “Thus, any burglary offense is an ACCA predicate offense.”  Id.  In Mungro, the 

“question presented” was “does North Carolina’s ‘breaking or entering’ offense [under 

N.C. Gen. Stat. § 14-54(a)] qualify as burglary and, thus, as a predicate offense under the 

ACCA?”  Id.  After a thorough analysis of the statute and relevant case law, we 

“conclude[d] that N.C. Gen. Stat. § 14-54(a), as interpreted by the North Carolina Supreme 

Court, sweeps no more broadly than the generic elements of burglary” and “therefore 

qualifies as an ACCA predicate offense.”  Id. at 272.  

 Atkinson argues that Mungro is not controlling here because it cannot be reconciled 

with the Supreme Court’s decisions in United States v. Stitt, 139 S. Ct. 399 (2018); 

Mathis v. United States, 579 U.S. 500 (2016); and Taylor v. United States, 495 U.S. 575 

(1990) (decided prior to Mungro).  However, we ruled in Dodge that Stitt and Mathis did 

not overrule Mungro.  Accordingly, Mungro remains controlling precedent.  See Dodge, 

 
confine its review to the limitations established by the Supreme Court’s remand order.”  
United States v. Duarte-Juarez, 441 F.3d 336, 340 (5th Cir. 2006).  Accordingly, absent an 
argument that there has been intervening controlling precedent, Atkinson’s sentencing 
issues are not properly before us for reconsideration.  See United States v. Bell, 5 F.3d 64, 
66-67 (4th Cir. 1993).    
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963 F.3d at 385.  As such, we find that Atkinson was properly treated as an armed career 

criminal. 

 Atkinson next argues that the district court’s decision to upwardly depart and the 

extent of the departure were unwarranted.  He contends that the district court’s reasoning 

was not sufficiently compelling to support such a large departure,2 especially where certain 

of the district court’s reasons—offense conduct, obstruction of justice, and criminal 

history—were adequately accounted for in the calculation of the original Guidelines range. 

Atkinson also notes that nearly all of his unscored convictions were more than fifteen years 

old.  

 When reviewing a departure, we consider whether the sentencing court acted 

reasonably both with respect to its decision to depart and with respect to the extent of the 

divergence from the sentencing range.  United States v. Howard, 773 F.3d 519, 529 (4th 

Cir. 2014) (internal quotation marks omitted).  “An appellate court owes due deference to 

a district court’s assessment of the [18 U.S.C.] § 3553(a) factors, and mere disagreement 

with the sentence below is insufficient to justify reversal of the district court.”  Id. at 531 

(internal quotation marks omitted).  The district court departed pursuant to United States 

Sentencing Guidelines Manual § 4A1.3(a)(1), p.s., which “authorizes an upward departure 

when reliable information indicates that the defendant’s criminal history category 

substantially under-represents the seriousness of the defendant’s criminal history or the 

 
2 The district court departed from a 180- to 188-month Guidelines range to a range 

of 210 to 262 months. 
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likelihood that the defendant will commit other crimes.”  United States v. McCoy, 804 F.3d 

349, 352 (4th Cir. 2015) (internal quotation marks omitted).  Further, once the district court 

reached a criminal history category of VI, the district court moved to a higher offense level 

appropriate to the case. USSG § 4A1.3(a)(4)(B), p.s. 

Atkinson contends that the district court relied too heavily on his earlier convictions 

in upwardly departing. However, the district court discussed each of Atkinson’s 

convictions, noting his age at the time and the resulting, generally lenient sentence.  It then 

thoroughly explained its reasoning for the departure, relying not just on Atkinson’s earlier 

criminal history, but on a combination of the length of Atkinson’s criminal history, the 

lenient sentences he received, his numerous institutional infractions, his obstruction of 

justice, his current and past violent behavior, and his failure to modify his behavior for any 

period of time.  The court correctly considered Atkinson’s unscored violations, as well as 

other reasons for the upward departure, including “the nature of the prior offenses” and any 

prior lenient treatment.  USSG § 4A1.3, p.s. cmt. 2(B) (authorizing consideration of “the 

nature of the prior offenses rather than simply their number”); see USSG § 4A1.3, p.s. 

background (“[A] defendant with an extensive record of serious, assaultive conduct who 

had received what might now be considered extremely lenient treatment in the past might 

have the same criminal history category as a defendant who had a record of less serious 

conduct.”).  

Moreover, while certain circumstances discussed by the court were at least partially 

taken into account by the Guidelines range, the district court offered numerous reasons 

supported by the record for its decision to depart, as well as for the extent of the departure, 
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and the court’s reasoning continually underscored the extraordinarily serious nature of 

Atkinson’s history.  For instance, the court concluded that the dates and circumstances of 

Atkinson’s criminal history, as well as his institutional infractions, showed a “100 percent” 

chance of recidivism, which the court called “extraordinary.”  The court recognized that 

Atkinson’s violent behavior continued even in prison while awaiting disposition of the 

instant case.  Further, the court considered the circumstances surrounding Atkinson’s 

criminal conduct, including his dismissed charge and his attempt to obstruct justice and 

avoid responsibility.  

Next, the district court considered the appropriate § 3553(a) factors in imposing the 

240-month sentence, noting that Atkinson’s criminal record reflected a steady pattern of 

offenses, some involving violence, since he was 16.  While Atkinson claims that the district 

court failed to account for mitigating circumstances like his mental health and difficult 

upbringing, the record reflects that the district court discussed the mitigating factors but 

found Atkinson’s criminal behavior in noncustodial and custodial settings more telling.  

While the sentence selected by the district court is significantly higher than the 

predeparture Guidelines range established at sentencing, the court grounded the sentence 

in the § 3553(a) factors. We therefore find that Atkinson’s sentence is reasonable and that 

the district court did not err procedurally or substantively in its decision to depart. 

Thus, we affirm Atkinson’s conviction and sentence. We dispense with oral 

argument because the facts and legal contentions are adequately presented the materials 

before this court and argument would not aid the decisional process. 

AFFIRMED 


