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It is axiomatic that the Court is under a duty to inquire sua sponte into the jurisdiction of all matters
before it, and {25 B.R. 505} that the rendering of a judgment is itself tacit assertion of jurisdiction by
the Court.
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§ 10. Remand where probable cause for arrest was absent

Under the facts in the following case, the Supreme Court, under the remand provisions of §
2106, reversed a lower federal court's denial of a state prisoner's petition for habeas corpus, on
the ground that probable cause for the prisoner's arrest was lacking, and remanded the case with
directions that the writ of habeas corpus was to be issued, unless the state made arrangements to
retry the prisoner.

In Whiteley v Warden, Wyoming State Penitentiary (1971) 401 US 560, 28 L Ed 2d 306, 91 S
Ct 1031, 58 Ohio Ops 2d 434, the Supreme Court, pursuant to its authority under 28 USCS §
2106 to make such disposition of the case "as may be just under the circumstances," (1) reversed
a judgment of a Federal Court of Appeals affirming the denial of a state convict's petition for a
writ of habeas corpus, the Supreme Court holding that the record was devoid of any information
which would furnish probable cause for the convict's arrest, and (2) remanded the case with
directions that the writ be issued unless the state made appropriate arrangements to retry the
convict. Rejecting the state's request that the case be remanded to give the state an opportunity to
develop a record which might show that the magistrate who had issued the arrest warrant had
factual information additional to that presented in the complaint on which the warrant had been
issued, the court said that the convict had argued the insufficiency of the arrest warrant, as well as
the lack of probable cause at the time of the arrest, at every stage in the proceedings below, and
that the state and the convict had stipulated that both sides would rely eéxclusively on the record
for purposes of the federal habeas corpus proceedings.
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[b] Sufficiency of probable cause allegations in application for warrant

It has been held that to the extent that the validity of an arrest depends upon the validity of a
warrant for such arrest, the allegations made in applying for the warrant must have provided a
sufficient basis upon which the magistrate who issued the warrant could make a finding of

probable cause.12

Thus, in Giordenello v United States (1958) 357 US 480, 2 L Ed 2d 1503, 78 S Ct 1245, the
court, reversing a conviction for unlawful purchase of narcotics, and holding that narcotics seized
from the accused at the time of his arrest should not have been admitted into evidence, concluded
that the arresting officer's complaint, filed in support of his request for the issuance of an arrest
warrant, was defective because it did not provide a sufficient basis upon which a finding of
probable cause could be made. The complaint alleged only that on or about the date of the
complaint, the accused, in Houston, Texas, had violated a specified federal statute by receiving
and concealing heroin hydrochloride with knowledge of unlawful importation. The court
emphasized that a magistrate who issues an arrest warrant must Judge for himself the
persuasiveness of the facts relied on by a complaining officer to show probable cause, and that the
magistrate should not accept without question the complainant's mere conclusion that the person
whose arrest is sought has committed a crime. The court stated that the complaint in the instant
case did not provide any basis for the magistrate's determination that probable cause existed. It
was noted (1) that the complaint contained no affirmative allegation that the complainant spoke
with personal knowledge of the matters contained therein; (2) that it did not indicate any sources
for the complainant's belief; and (3) that it did not set forth any other sufficient basis upon which a
finding of probable cause could be made. Moreover, the court said that these deficiencies could
not be cured by the magistrate's reliance upon a presumption that the complaint was made on the
personal knowledge of the complaining officer, the court remarking that the insubstantiality of
such an argument was illustrated by the facts of the instant case, since the officer's testimony
clearly showed that he had no personal knowledge of the matters on which his charge was based.

Reversing the denial of a petition for habeas corpus, and holding that the accused's arrest was
unconstitutional and that evidence secured as an incident to the arrest should have been excluded
from his trial, in Whiteley v Warden of Wyoming State Penitentiary (1971) 401 US 560, 28 L Ed
2d 306, 91 S Ct 1031, the court stated that the complaint on which a warrant for the accused's
arrest had issued could not support a finding of probable cause by the issuing magistrate. In
applying for the warrant, a sheriff submitted a complaint naming the accused and another person
as those who had unlawfully broken into a building. Emphasizing that under Fourth Amendment
probable cause requirements a judicial officer issuing an arrest warrant had to be supplied with
sufficient information to support an independent judgment that probable cause existed for the
warrant, the court stated that in the instant case, so far as the record stipulated to by the parties
revealed, the sole support for the arrest warrant was the sheriff's complaint; that the complaint

LED2ANNO 1

© 2023 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions

and terms and conditions of the Matthew Bender Master Agreement.



§ 4. Validity of federal convictions.

The ordinary remedy for a prisoner in custody under sentence of a federal court who wants to
attack the validity of his conviction is a motion under 28 USCS § 2255, which provides that such
a prisoner may file a motion in the court which imposed the sentence to vacate or correct the
sentence, on the grounds that the sentence was imposed in violation of the Constitution or laws of
the United States, that the court was without jurisdiction to impose the sentence, that the sentence
was 1n excess of the maximum authorized by law, or that the sentence is otherwise subject to

collateral attack.9

The final paragraph of § 2255, which was adopted in 1948, provides that an application for a
writ of habeas corpus in behalf of a prisoner who is authorized to apply for relief under § 2255
shall not be entertained if the prisoner has not applied for relief under § 2255, or if he has applied
for such relief to the court which sentenced him and such court has denied him relief, "unless it
also appears that the remedy by motion is inadequate or ineffective to test the legality of his
detention."

In a number of cases antedating 28 USCS § 2255, the Supreme Court held that denial of
petitions for habeas corpus to review federal criminal convictions was error where no hearing was
accorded to the petitioners.
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