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APPLICATION FOR STAY OF EXECUTION PENDING DISPOSITION OF 

PETITION FOR WRIT OF CERTIORARI  

 To the Honorable Samuel Alito, Associate Justice, and Circuit Justice for the 

United States Court of Appeals for the Fifth Circuit: 

1. Pursuant to 28 U.S.C. §§ 1651 and 2101(f), and this Court’s inherent 

powers, Nken v. Holder, 556 U.S. 418, 426 (2009), Robert Alan Fratta respectfully 

requests this Court stay his execution pending the disposition of his petition for writ 

of certiorari filed on July 28, 2022. The State of Texas has scheduled Mr. Fratta’s 

execution for Tuesday, January 10, 2023. See Exhibits 1 and 2. 

2. In a capital habeas corpus proceeding such as this, the first 

consideration for this Court is whether Mr. Fratta’s petition is a “last-minute 

attempt[] to manipulate the judicial process.” Nelson v. Campbell, 541 U.S. 637, 649 

(2004) (quotation marks and citation omitted). Stays are a form of equitable relief 

and there is a “strong equitable presumption against the grant of a stay where a 

claim could have been brought at such a time as to allow consideration of the merits 

without requiring entry of a stay.” Hill v. McDonough, 547 U.S. 573, 584 (2006) 

(citation omitted).  

3. Mr. Fratta’s petition and this application are neither last-minute nor 

manipulative. On the contrary, the state trial court set the execution date knowing 

that it could conflict with this Court’s review of Mr. Fratta’s petition. Further, while 

the State opposes certiorari, its brief in opposition acknowledges that Mr. Fratta’s 
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petition presents a question on which the courts of appeals are divided. BIO 1, 

6-11.  

4. The State urged the trial court to set a date for Mr. Fratta’s execution 

two weeks before his petition was due in this Court. Mr. Fratta timely alerted the 

trial court that he was litigating his right to relief under Fed. R. Civ. P. 60(b) and 

would be filing his petition in this Court on July 28, 2022. Mr. Fratta advised the trial 

court that the earliest this Court would consider his petition would be September 

28, 2022.  

5. However, Texas then sought an extension of time to file its brief in 

opposition to certiorari. The State filed its BIO on September 30, 2022. On October 6, 

2022, Mr. Fratta advised the trial court that the petition would not be resolved before 

October 28.  

6. Nonetheless, on October 11, 2022, the trial court signed the State’s 

proposed order scheduling Mr. Fratta’s execution. Thus, Texas officials, including the 

trial court, set the execution date knowing that it could conflict with the resolution of 

the petition pending before this Court. The State therefore cannot legitimately claim 

any delay on Mr. Fratta’s part created the need for a stay. 

7. Moreover, the State has not taken any action to postpone the scheduled 

execution despite its awareness that there is no publicly-known conference date for 

Mr. Fratta’s petition in this Court. On October 19, 2022, this Court distributed the 

petition for its November 4, 2022 conference. Then, on October 28, 2022, the Court 
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rescheduled the petition. No new conference date is identified on this Court’s on-line 

public docket. Yet the State has given no indication that it intends to relent on its 

scheduled January 10, 2023 execution date. 

8. In fact, the State has actively opposed a stay of execution in response to 

Mr. Fratta’s pro se application for stay of execution, filed in this Court on November 

4, 2022, No. 22A486. Mr. Fratta filed that stay application in support of his pro se 

petition for writ of certiorari to the Texas Court of Criminal Appeals, No. 22-5785. In 

its December 6, 2022 combined brief in opposition to the pro se cert petition and stay 

application, the State acknowledged that the execution is scheduled for January 10, 

2023 and opposed the requested relief in that matter. 

9. Because Mr. Fratta has been diligent and Texas created the need for a 

stay after he timely sought review, a stay is warranted if there is: (1) a reasonable 

probability that four Justices will consider the issue sufficiently meritorious to grant 

certiorari; (2) a fair prospect that a majority of the Court will vote to reverse the 

judgment below; and (3) a likelihood that irreparable harm will result from the denial 

of a stay. Hollingsworth v. Perry, 558 U.S. 183, 190 (2010).  

10. “[T]hat irreparable harm will result if a stay is not granted [] is 

necessarily present in capital cases,” Wainwright v. Booker, 473 U.S. 935, 935 n.1 

(1985) (Mem.) (Powell, J., concurring), because “execution is the most irremediable … 

of penalties,” Ford v. Wainwright, 477 U.S. 399, 411 (1986) (plurality op.).  
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11. The next question is whether the cert petition presents “substantial 

grounds upon which relief may be granted.” Barefoot v. Estelle, 463 U.S. 880, 895 

(1983). It does.  

12. Mr. Fratta’s petition squarely satisfies the criteria for review in 

Supreme Court Rule 13. Like the State in its BIO, the Fifth Circuit recognized that 

whether to apply 28 U.S.C. § 2253(c)’s requirement of a certificate of appealability in 

the circumstances of this case is the subject of a circuit split. App. 5a (Fratta v. 

Lumpkin, No. 21-70001, 2022 WL 44576, at *2 (5th Cir. Jan. 5, 2022) (per curiam)); 

see Pet. 10-16.  

13. Applying the COA requirement, the Fifth Circuit held that Mr. Fratta 

had not shown reasonable jurists could debate the district court’s holding that his 

Rule 60(b) motion was a disguised successive petition. Id. at *4. This Court has noted 

that determining whether a motion is successive is a “not-always-easy threshold 

determination.” Banister v. Davis, 140 S. Ct. 1698, 1709 n.7 (2020). Under these 

circumstances, there is at least a reasonable probability that four Justices will decide 

review is necessary. 

14. There also is a fair prospect of reversal. The Fifth Circuit’s holding that 

a COA is required to consider the denial of a Rule 60(b) motion squarely conflicts with 

this Court’s holding that the requirement applies only to “final orders that dispose of 

the merits of a habeas corpus proceeding—a proceeding challenging the lawfulness 

of the petitioner’s detention.” Harbison v. Bell, 556 U.S. 180, 189 (2009). At a 
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minimum, this Court’s decision in Banister calls for more searching review than the 

Fifth Circuit’s per se approach to Mr. Fratta’s Rule 60(b) motion. In addition, the Fifth 

Circuit’s determination that Mr. Fratta’s Rule 60(b) motion constitutes a successive 

habeas petition is contrary to this Court’s precedent. Under either prong of this 

Court’s test in Gonzalez v. Crosby, 545 U.S. 524, 531-32 (2005), the motion was a true 

Rule 60(b) motion because it attacked a defect in the integrity of the federal habeas 

proceeding and a procedural default ruling that precluded a merits determination. 

See Pet. 18-21. 

CONCLUSION 

 For these reasons, Mr. Fratta respectfully asks this Court to enter an order 

staying his execution pending resolution of the issues raised in his petition for writ 

of certiorari.  

       Respectfully submitted, 

/s/ Stanley J. Panikowski 
       STANLEY J. PANIKOWSKI 

DLA Piper LLP (US) 
       401 B Street, Ste. 1700 
       San Diego, CA 92101 

       ANDREA GUZMAN 
DLA Piper LLP (US) 
200 S. Biscayne Blvd., Ste. 2500 
Miami, FL 33131 

MAUREEN FRANCO 
Federal Public Defender 
Western District of Texas 
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TIVON SCHARDL 
       JOSHUA FREIMAN 
       919 Congress Ave., Suite 950 
       Austin, Texas 78701 

       JAMES R. RYTTING 
819 Lovett Boulevard 
Houston, Texas 77006 
 

December 16, 2022     Counsel for Petitioner 
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