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No._______ 

i 

 

In the Supreme Court of the United States 

 

 

TURLOCK IRRIGATION DISTRICT and  

MODESTO IRRIGATION DISTRICT 

APPLICANTS, 

 

v. 

 

FEDERAL ENERGY REGULATORY COMMISSION, et al., 

RESPONDENTS. 

 

 

 

CORPORATE DISCLOSURE STATEMENT 

 

 

 

Pursuant to Rule 29.6, Petitioners provide the following corporate disclosure 

statements: 

1. Petitioner Turlock Irrigation District is a governmental water agency formed 

under the laws of the State of California.  Therefore, a corporate disclosure statement 

is not required. 

2. Petitioner Modesto Irrigation District is a governmental water agency 

formed under the laws of the State of California.  Therefore, a corporate disclosure 

statement is not required 
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No._______ 

In the Supreme Court of the United States 

 

TURLOCK IRRIGATION DISTRICT and  

MODESTO IRRIGATION DISTRICT 

APPLICANTS, 

 

v. 

 

FEDERAL ENERGY REGULATORY COMMISSION, et al., 

RESPONDENTS. 

 

 

 

APPLICATION FOR AN EXTENSION OF TIME IN WHICH TO FILE A 

PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES COURT 

OF APPEALS FOR THE D.C. CIRCUIT 

 

 

 

To the Honorable John G. Roberts, Jr., Chief Justice of the United States and 

Circuit Justice for the District of Columbia Circuit: 

Pursuant to 28 U.S.C. § 2101(c) and Rules 13.5, 22, and 30.2 of this Court, 

Petitioners Turlock Irrigation District and Modesto Irrigation District respectfully 

request a 30-day extension of the time in which to file a petition for a writ of certiorari 

to the U.S. Court of Appeals for the D.C. Circuit in this Court, up to and including 

Wednesday, January 4, 2023.  The D.C. Circuit entered its judgment on June 17, 

2022, a copy of the court’s accompanying opinion is attached as Exhibit 1, Turlock 

Irrigation Dist. v. FERC, 36 F.4th 1179 (D.C. Cir. 2022), and Petitioners timely 

petitioned the D.C. Circuit for rehearing en banc on August 1, 2022, see D.C. Cir. 

No.21-1120, Dkt.1957323.  The D.C. Circuit denied that petition on September 6, 

2022, a copy of which is attached to this Application as Exhibit 2.  D.C. Cir. No.21-
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1120, Dkt.1962263.  Accordingly, Petitioners’ time to file a petition for writ of 

certiorari in this Court will currently expire on Monday, December 5, 2022. 

Petitioners have filed this Application more than 10 days before the existing deadline 

to file a petition for a writ of certiorari.  Rules 13.5, 30.2. 

Petitioners have good cause for a 30-day extension of time in which to file a 

petition for a writ of certiorari.  Rule 13.5. 

First, this case presents an important federal question meriting this Court’s 

review regarding States’ nullification of their obligation under Section 401 of the 

Clean Water Act to “act” on requests for water-quality certifications within one year.  

33 U.S.C. § 1341(a)(1).   

Under Section 401, after a federal-license applicant seeks a required water-

quality certification from the State, the State has no more than one year to “act” on 

the request, with its “fail[ure] or refus[al]” to “act” within that one-year deadline 

waiving its certification authority.  Id.  If a State waives its Section 401 certification 

authority, then the federal-license applicant may continue to seek a federal permit 

before the relevant federal agency without a Section 401 certification from the State.  

Id.  As the D.C. Circuit recently explained in Hoopa Valley Tribe v. FERC, 913 F.3d 

1099 (D.C. Cir. 2019), Congress designed Section 401’s one-year limit to “curb a 

state’s ‘dalliance or unreasonable delay’” of the federal permitting process, id. at 

1104–05 (citations omitted; emphasis omitted). 

For over a decade, States have employed two approaches to render 

Section 401’s one-year deadline a dead letter, when States wish to have “[m]ore 

[t]ime” to issue a Section 401 certification than Section 401’s one-year limit allows.  
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See D.C. Cir. No.21-1120, Dkt.1934418 (“JA”) at 2190–91 (Danly, Comm’r, dissenting) 

(citations omitted).  First, States have engaged in a bilateral scheme of delay, wherein 

the State “suggest[s]” to the certification requester that it “withdraw and resubmit 

its application” every year, until the State decides to act on the request.  JA2190–91.  

Second, States have utilized a unilateral scheme where they “deny[ ] the application,” 

either with or “without prejudice,” while simultaneously inviting the requester to 

resubmit the same request year after year.  JA2190–91.  These two state schemes of 

delay proved incredibly effective: as of 2019, 27 of the 43 then-pending “licensing 

applications before FERC were awaiting a state’s water quality certification, and four 

of those had been pending for more than a decade.”  Hoopa Valley, 913 F.3d at 1104. 

Although the D.C. Circuit had previously held that the first state scheme of 

delay—deny and resubmit—triggered waiver under Section 401, the panel’s decision 

below holds that the second state scheme of delay—the unilateral pathway, where a 

State issues serial denials year after year—does not trigger such waiver.  Ex.1 at 8–

10.  So, under the panel’s holding below, any State wishing to delay any Section 401 

certification request indefinitely can simply deny that request over and again, every 

364 days, while making clear that the requester can only ever hope to get a 

certification if it resubmits the same request.  So, per the panel’s decision below, 

courts must rubberstamp that gambit no matter how egregious the delay of the 

federal-licensing process—even a delay for “100 years,” as FERC conceded at oral 

argument below.   D.C. Cir. No.21-1120, Dkt.1934418 at 3–4.  Such a nullification of 
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Section 401 by the States is contrary to the plain text of the statute and presents an 

important federal question that merits this Court’s certiorari review.   

Second, Counsel for Petitioners have had, and continue to have, numerous 

overlapping deadlines in other matters during the current deadline for the filing of a 

petition for writ of certiorari in this case, as well as other impending deadlines.   

Among other recent deadlines in the past, lead Counsel for Petitioners had to 

draft and file a petition for leave to appeal in Fund Recovery Services, LLC v. Kitchen, 

No.1:22cv5351 (N.D. Ill.), filed on September 29, 2022; prepare and file intervention 

papers and an emergency opposition to temporary-injunction papers in Rise, Inc. v. 

Wisconsin Elections Commission, No.2022CV2446 (Dane Cnty. Cir. Ct.), filed on 

October 3, 2022, as well as argue a temporary-injunction hearing on October 7, 2022; 

prepare and file intervention papers and an emergency opposition to temporary-

injunction papers in League of Women Voters of Wisconsin v. Wisconsin Elections 

Commission, No.2022CV2472 (Dane Cnty. Cir. Ct.), filed on October 3, 2022, and on 

October 13, 2022, as well as argue a temporary-injunction hearing on October 14, 

2022; prepare and file a combined response/reply brief in Wisconsin State Legislature 

v. Kaul, No.2022AP431 (Wis. Ct. App.), filed on October 12, 2022; prepare and file an 

opening brief in Kaul v. Wisconsin State Legislature, No.2022AP790 (Wis. Ct. App.), 

filed on October 18, 2022; prepare for and present oral argument in Ameren Illinois 

Co. v. FERC, No.20-1277 (D.C. Cir.), held on October 26, 2022; prepare and file 

opposition-to-leave-to-appeal papers in Rise, No.2022CV2446 (Dane Cnty. Cir. Ct.), 

filed on October 31, 2022; prepare and file emergency partial-administrative-stay 
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papers in Logic Technology Development LLC v. U.S. Food And Drug Administration, 

No.22-3030 (3d Cir.), filed on October 27, 2022, and motion-for-stay papers filed on 

November 4, 2022; and prepare and file a combined summary-judgment 

opposition/reply brief and supporting papers in DACO Investments, LLC v. U.S. 

Small Business Administration, No.6:22-cv-1444 (W.D. La.), on November 15, 2022.   

Other Counsel for Petitioners has been engaged in preparing closing 

documents and advising parties in the surrender of the Federal Energy Regulatory 

Commission (FERC) license for the Lower Klamath Project to facilitate the largest 

dam-removal project in history, in which FERC approved the license surrender by 

order dated November 17, 2022 in FERC Docket No. P-14803-001; preparing 

intervention papers and engaging in various requests related to consolidation of 

proceedings and a requested abeyance in Friends of the Eel River v. FERC, Nos. 22-

70182 & 22-1589 (9th Cir.); preparing technical and environmental reports in the 

FERC relicensing proceeding for the Pensacola Hydroelectric Project in FERC Docket 

No. P-1494-438, with papers filed on September 30, 2022, and technical conferences 

held October 12–13, 2022; engaging in settlement negotiations related to a proposed 

amendment to the FERC-licensed Lundy Hydroelectric Project in FERC Docket 

No. 1390; engaging in settlement negotiations related to the FERC relicensing of the 

Bishop Creek Hydroelectric Project in FERC Docket No. 1394-080; preparing 

responses to discovery requests in Portland General Electric Co. v. State of Oregon, 

No. 3:22-CV-00533-SI (D. Or.), and advising on a related license amendment 

proceeding in FERC Docket No. P-2233-103; and engaging in settlement negotiations 
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related to the FERC relicensing of the Lowell Tannery Hydroelectric Project in FERC 

Docket No. 4202-025. 

As for upcoming deadlines, Counsel for Petitioners must, for example, prepare 

and file a request for rehearing of an order issued by FERC related to the relicensing 

of the Rush Creek Hydroelectric Project in Docket No. 1389-059 (due November 25, 

2022); prepare and file a motion to govern further proceedings in KEI (Maine) Power 

Management (III) LLC v. FERC, No. 20-1303 (D.C. Cir.) (due November 28, 2022); 

attend to closing of the transaction transferring the Lower Klamath Project to the 

States of California and Oregon and a non-profit entity on December 1, 2022, per 

FERC order issued on November 17, 2022, in FERC Docket No. P-14803-001, with 

related filings made with FERC on or about December 9, 2022; prepare and file 

responses to stakeholder requests for additional scientific and technical studies, as 

well as the draft FERC relicensing application for the Pensacola Project in FERC 

Docket No. P-1494-438, which are due to be filed on December 29 and 31, 2022, 

respectively; and prepare and file a motion to govern further proceedings in Wisconsin 

River Power Co. v. FERC, No. 21-1267 (D.C. Cir.) (due January 10, 2023). 

Finally, Petitioners respectfully submit that this extension request is justified 

by the upcoming holiday season, during which season Counsel for Petitioners will 

have significant personal and family obligations. 

For the foregoing reasons, Petitioners respectfully request that this Court 

grant this Application and extend Petitioners’ time to file a petition for writ of 

certiorari by 30 days, up to and including Wednesday, January 4, 2023. 
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Respectfully submitted, 

 

CHARLES R. SENSIBA 

MORGAN M. GERARD 

TROUTMAN PEPPER  

HAMILTON SANDERS LLP 

401 9th Street, NW 

Suite 1000 

Washington, DC 20004 

(202) 274-2850 (CS) 

(202) 274-2897 (MG) 

charles.sensiba@troutman.com 

morgan.gerard@troutman.com 

 

November 2022 

/s/Misha Tseytlin                        

MISHA TSEYTLIN 

Counsel of Record 

KEVIN M. LEROY 

TROUTMAN PEPPER  

HAMILTON SANDERS LLP 

227 W. Monroe Street 

Suite 3900 

Chicago, IL 60606 

(608) 999-1240 (MT) 

(312) 759-1938 (KL) 

(312) 759-1939 (fax) 

misha.tseytlin@troutman.com 

kevin.leroy@troutman.com 

 

Attorneys for Applicants  
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EXHIBIT 2 



USCA Case #21-1120 Document #1962263 Filed: 09/06/2022 Page 1 of 1 

nitetr tates Tratrt zrf .):rp.eztis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 21-1120 

Turlock Irrigation District and Modesto 
Irrigation District, 

Petitioners 

v. 

Federal Energy Regulatory Commission, 

Respondent 

American Whitewater, et al., 
Intervenors 

Consolidated with 21-1121 

September Term, 2022 

FERC-174FERC61042, 
FERC-174FERC62175 

Filed On: September 6, 2022 

BEFORE: Srinivasan, Chief Judge; Henderson, Millett, Pillard, Wilkins, 
Katsas, Rao, Walker and Childs*, Circuit Judges; and Randolph, 
Senior Circuit Judge 

ORDER 

Upon consideration of petitioners' petition for rehearing en banc, and the absence 
of a request by any member of the court for a vote, it is 

ORDERED that the petition be denied. 

Per Curiam 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: /s/ 
Daniel J. Reidy 
Deputy Clerk 

* Circuit Judge Childs did not participate in this matter. 
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