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PARTIES TO THE PROCEEDINGS AND RELATED PROCEEDINGS

All parties to the proceeding are listed in the caption. Neither the Petitioner nor any party
is a nongovernmental corporation, and therefore there is not a parent corporation or any other
company owning 10% or more of stock.

The proceedings in the federal trial court and appellate court identified below are directly
related to the above-captioned case in this Court:

United States v. Hyuk Kee Yoo a/k/a, “Keith Yoo0”, No. 20 MAG. 2252,WL 2784836

(S.D.N.Y.). On July 2, 2021, Magistrate Judge Judith C. McCarthy certified Mr. Yoo for
extradition.

Hyuk Kee Yoo a/k/a, “Keith Yoo v. United States, No. 21-CV-6184 (CS), 2021 WL
5054726 (S.D.N.Y.). On November 1, 2021, District Judge Cathy Seibel denied Mr. Yoo’s petition
for a writ of habeas corpus.

Hyuk Kee Yoo a/k/a, “Keith Yoo v. United States, 43 F.4th 64 (2d Cir. 2022). On August
1, 2022, a panel of the Second Circuit affirmed the Order of the District Court denying a writ of
habeas corpus.

Hyuk Kee Yoo a/k/a, “Keith Yoo v. United States, 43 F.4th 64 (2d Cir. 2022). On October
7, 2022, the Second Circuit denied Mr. Yoo’s petition for rehearing or rehearing en banc.

Hyuk Kee Yoo a/k/a, “Keith Yoo v. United States, 43 F.4th 64 (2d Cir. 2022). On October
31, 2022, the Second Circuit denied Petitioner’s motion to stay issuance of its mandate pending
petition for certiorari to this Court.
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APPLICATION FOR STAY

TO THE HONORABLE SONIA SOTOMAYOR, Associate Justice of the Supreme Court
of the United States and Circuit Justice for the Second Circuit:

Pursuant to Supreme Court Rule 23.1, Petitioner Keith Yoo makes this emergency
application for a stay of extradition or recall of the Second Circuit’s mandate pending the filing
and disposition of Mr. Yoo0’s petition for writ of certiorari. Mr. Yoo’s petition for writ of certiorari
is with the printer and will be filed by no later than November 11, 2022. Mr. Yoo sought a stay in
the Second Circuit; the Court denied his motion without comment after the Government filed its
opposition papers but before the deadline passed for filing of Mr. Yoo’s reply brief.

Absent a stay, Mr. Yoo could be extradited to South Korea before his final appeal is
resolved to stand trial for alleged embezzlement crimes that occurred almost a decade ago—
alleged crimes that could not be prosecuted under the laws of the United States due to their
staleness. This harm would be irreversible and catastrophic; i.e., any relief granted to Mr. Yoo by

the Supreme Court would be moot. See Lindstrom v. Graber, 203 F.3d 470, 474 (7th Cir. 2000)

(extradition renders appeal moot). Mr. Yoo has lived in the United States for 33 years. He attended
high school and college here. He has been married since 2002, and he and his wife have raised
their family in Pound Ridge, New York since 2007. Their children still attend school there. Mr.
Yoo should be granted the same right as every other U.S. resident to pursue his appeals through
the means provided by this country’s judicial system. Moreover, the demonstrated animus in South
Korea against the Yoo family and the church to which they belong is significant, making it likely
that Mr. Yoo will not receive a fair trial there for the alleged embezzlement crimes related to his
work. In balancing the equities, Mr. Yoo should be granted a stay for the few months it will take

for the Supreme Court to rule on his forthcoming petition.



A recall of the mandate is also appropriate because the Second Circuit issued the mandate

before the deadline for filing of Mr. Yoo’s reply had passed. N. California Power Agency v.

Nuclear Regul. Comm’n, 393 F.3d 223, 224-25 (D.C. Cir. 2004).

OPINIONS BELOW AND BACKGROUND

Between 2014 and 2018, the Republic of Korea submitted five requests to the United States
to extradite Mr. Yoo to face criminal charges for alleged embezzlement crimes pursuant to the
United States-South Korea Extradition Treaty (“Treaty”). The Secretary of State did not act upon
any of these requests. After receipt of Korea’s sixth submission in 2019, the Secretary of State
authorized Mr. Yoo’s arrest. By that time, the five-year statute of limitations that governs Mr.
Yoo’s alleged crimes had expired. The Government concedes this point.

Mr. Yoo sought dismissal of the complaint against him on the ground that Article 6 of the
Treaty creates a mandatory bar to extradition that must be enforced by the judiciary when the
applicable statute of limitations has run, as it has in this case. Article 6 states:

“Extradition may be denied under this Treaty when the prosecution or the execution

of punishment of the offense for which extradition is requested would have been

barred because of the statute of limitations of the Requested State had the same

offense been committed in the Requested State. The period during which a person

for whom extradition is sought fled from justice does not count towards the running

of the statute of limitations. Acts or circumstances that would suspend the

expiration of the statute of limitations of either State shall be given effect by the

Requested State, and in this regard the Requesting State shall provide a written

statement of the relevant provisions of its statute of limitations, which shall be
conclusive.”

Extradition Treaty, U.S.-S. Kor., art. VI, Treaty Doc. No. 106-2 (1999). The government conceded
that the statute of limitations had run but argued that, due to the word “may” in Article 6, timeliness
is an inquiry left to the discretion of the Secretary of State. In the lower courts, Mr. Yoo argued
that interpreting the time lapse clause as discretionary undermined the entire purpose of the clause

and rendered the tolling rules in the second half of the clause equally meaningless. He also argued



that, as the word “may” is not used consistently throughout the Treaty to confer discretion, the
word “may” could not bear the dispositive weight that the Government placed upon it.
Notwithstanding the acknowledged staleness of the charges and Mr. Yoo’s arguments, District
Judge Judith McCarthy certified the request for extradition. Mr. Yoo then filed a habeas petition
in the District Court. The District Court denied Mr. Yoo’s petition, and a panel of the Second
Circuit affirmed the District Court’s judgment. Mr. Yoo then filed a petition for rehearing and
rehearing en banc, which the court denied on October 7, 2022. Mr. Yoo then filed a motion to stay
issuance of the mandate pending the filing and disposition of his petition for writ of certiorari,
which the court denied without explanation.

ARGUMENT

The party seeking a stay pending appeal must show the certiorari petition “would present

a substantial question and that there is good cause for a stay.” Nken v. Holder, 556 U.S. 418 (2009).

The party does not have to demonstrate exceptional circumstances to justify a stay. Bryant v. Ford

Motor Co., 886 F.2d 1526, 1528 (9th Cir. 1989); see also United States v. Pete, 525 F.3d 844, 850

n.9 (9th Cir. 2008)2008) (citing Bryant).

To evaluate the “substantial question” and “good cause” requirements, a court considers
four factors: (1) “whether the stay applicant has made a strong showing that he is likely to succeed
on the merits”; (2) “whether the applicant will be irreparably injured absent a stay”; (3) “whether
issuance of the stay will substantially injure the other parties interested in the proceeding”; and (4)
“where the public interest lies.” Id. When the Government is the opposing party, the third and
fourth factors merge. Id. at 435. But “[s]ince the traditional stay factors contemplate individualized

judgments in each case, the formula cannot be reduced to a set of rigid rules.” Hilton v. Braunskill

481 U.S. 770, 777 (1987). Instead, the court should employ a “balancing approach,” in which it



“balance[s] the relative equities of the stay factors.” Leiva-Perez v. Holder, 640 F.3d 962, 965 (9th

Cir. 2011) (citations omitted).

This Court should grant Mr. Yoo’s emergency application for stay of extradition or recall
the mandate because Mr. Yoo’s petition for writ of certiorari will raise substantial questions, and
he can demonstrate good cause for a stay. Hilton, 481 U.S. at 776 (1987); Nken, 556 U.S. at 426
(2009).

I.  The Panel’s Holding Sets a Dangerous Precedent That
Should Be Reviewed By The Supreme Court.

The panel’s decision invites political and foreign policy concerns to take priority over
individual liberty. The panel’s holding that the time lapse clause in the Treaty is an issue for the
Secretary of State to enforce in its discretion undermines the critical protections that statutes of
limitations afford to the accused and dilutes the role of the judiciary as an independent arbiter in
the often politically-charged extradition process. Statutes of limitations are designed to provide

certainty and finality and “represent[] an important right of the accused.” Caplan v. Vokes, 649

F.2d 1336, 1341 n.7 (9th Cir. 1981). The very inclusion of a time lapse clause in the Treaty
indicates that its purpose is to provide the accused with certainty and finality that they will not be
subject to an untimely extradition. Any other interpretation would render the entire clause
meaningless. The panel did not consider this implication of its interpretation.

To be sure, the panel paid lip service to the notion that the judiciary is central to protecting
individual liberty by ensuring the accused receives an unbiased extradition hearing. In re Kaine,
55U.S.103, 113 (1852). But the panel failed to apply its own reasoning. Instead, it rubber-stamped
the District Court’s interpretation of Article 6 that effectively strips the judiciary of a significant
role in extradition hearings. If untimeliness is for the Secretary of State to decide, the judiciary

would be powerless to stop the Secretary of State from sending the accused abroad for trial even



on the stalest of charges. This is against the backdrop of Article 2 of the Treaty, which mandates
that it is up to the judiciary to determine whether “the acts alleged . . . are punishable . . .in the
requesting nation and under the criminal law of the United States.” Extradition Treaty, U.S.-S.
Kor., art. II., Treaty Doc. No. 106-2 (1999). Of course, stale charges are not punishable under the
laws of this nation. How can the judiciary protect individual liberty if it is up to the Secretary of
State—part of the same branch that initiates the extradition proceeding and thus has incentive to
extradite—to decide whether to bypass the time lapse clause and permit untimely extraditions
when it is politically motivated to do so? Given these stakes, the proper interpretation of Article 6

should be determined by the Supreme Court. See, e.g., Banco Nacional de Cuba v. Sabbatino, 376

U.S. 398, 407 (1964) (“We granted certiorari because the issues involved bear importantly on the
conduct of the country’s foreign relations and more particularly on the proper role of the Judicial
Branch in this sensitive area.”).

II. The Second Circuit’s Ruling Conflicts With Supreme Court
Precedent Regarding Treaty Interpretation.

The panel’s holding also conflicts with relevant decisions of the Supreme Court on treaty
interpretation because it ignores precedent requiring that treaties be interpreted as a whole and, in
particular, in a manner that avoids rendering certain provisions superfluous. The Supreme Court
has stated that the language of a statute or treaty must be interpreted in light of other sections of

the statute or treaty. Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 36

(1998). The various sections of a statute or treaty should be construed in concert so that “no clause,

sentence or word shall be superfluous, void, or insignificant.” TRW Inc. v. Andrews, 534 U.S. 19,

31 (2001); accord United States v. Rogers, 461 U.S. 677, 706 (1983). The panel’s interpretation

violates these canonical rules of construction in two principal ways.



First, by holding that the time lapse clause is discretionary, the panel rendered the entire
clause meaningless. The Supreme Court has long recognized that the purpose of statutes of

limitations is to provide certainty and finality to the accused. See, e.g., Wood v. Carpenter, 101

U.S. 135, 139, 25 L.Ed. 807 (1879); Railroad Telegraphers v. Railway Express Agency, Inc., 321

U.S. 342, 348-349 (1944); United States v. Marion, 404 U.S. 307, 322 (1971). This is a pillar of

our justice system. See Massachusetts v. Env’t Prot. Agency, 549 U.S. 497, 505-06 (2007)

(“Notwithstanding ... the absence of any conflicting decisions ..., the unusual importance of the
underlying issue persuaded us to grant the writ.”). The panel’s interpretation undermined these
critical protections afforded to the accused. The bottom line is this: A discretionary limitations
period is no limitations period at all.

Moreover, the panel’s interpretation rendered the entire second half of the time lapse clause
equally meaningless. The second half of the time lapse clause lays out specific rules for tolling
based on fugitivity and other acts that would suspend the expiration of time under either State’s
laws. The fugitivity clause provides that the period during which a person flees from justice “does
not count towards the running of the statute of limitations.” The suspension clause, for its part,
provides that “[a]cts or circumstances that would suspend the expiration of the statute of
limitations of either State shall be given effect [ ].” The use of the word “shall” in the suspension
provision indicates that it must be applied to determine whether the statute of limitations has run.
But if the court is barred from considering timeliness, must the Secretary of State still give effect
to the fugitivity and suspension clauses—despite ultimately having discretion to apply or disregard
the statute of limitations? If the Secretary of State has discretion to consider timeliness, then the

fugitivity and suspension clauses are irrelevant and meaningless.



Second, the panel’s reasoning that the word “may” in the time lapse clause necessarily
confers executive branch discretion also renders superfluous the language of other clauses in the
Treaty. For example, Article 2(4) of the Treaty provides that “the executive authority of the
Requested State may, in its discretion,” grant extradition for offenses committed outside of the
territory of the Requesting State in certain circumstances. If “may” always means discretion, then
the words “in its discretion” would be superfluous. In this circumstance, the Supreme Court has
instructed that “the mere use of ‘may’ is not necessarily conclusive of [an] intent to provide for a

permissive or discretionary authority.” Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529

U.S. 193, 198 (2000); accord United States v. Rogers, 461 U.S. 677, 706 (1983) (“[t]he word ‘may’

. . usually implies some degree of discretion [but] [t]his . . . principle . . . can be defeated by
indications of legislative intent to the contrary or by obvious inferences from the structure and
purpose of the statute.”). The panel’s decision ignores these rules of construction and does not
place appropriate weight on the language, structure, and purpose of the Treaty.

III. Keith Yoo Will Suffer Irreparable Harm Absent a Stay.

It is axiomatic that the inability to obtain appellate review constitutes an “irreparable

injury” and militates strongly in favor of a stay. Nezirovic v. Holt, Civil Action No. 7:13cv428,

2014 WL 3058571, at *2 (W.D. Va. July 7, 2014) (citations omitted). See also Noriega v. Pastrana,

No. 07-CV-22816-PCH, 2008 WL 331394, at *3 (S.D. FI. Jan. 31, 2008); Martinez v. United

States, No. 3:14-CV-00174, 2014 WL 4446924, at *4 (M.D. Tenn. Sept. 9, 2014). As this Court
explained in Nken:

A reviewing court must bring considered judgment to bear on the
matter before it, but that cannot always be done quickly enough to
afford relief to the party aggrieved by the order under review. The
choice for a reviewing court should not be between justice on the fly
or participation in what may be an “idle ceremony.” The ability to
grant interim relief is accordingly not simply “an historic procedure



for preserving rights during the pendency of an appeal,” but also a
means of ensuring that appellate courts can responsibly fulfill their
role in the judicial process.

Nken, 556 U.S. at 427. See, e.g., Then v. Melendez, 92 F.3d 851, 853 n.1 (9th Cir. 1996); Meza v.

U.S. Atty. Gen., 693 F.3d 1350, 1356 (11th Cir. 2012); Ntakirutimana v. Reno, 184 F.3d 419, 423

n.7 (5th Cir. 1999); Martinez v. United States, No. 3:14-CV-00174, 2014 WL 4446924 (M.D.

Tenn. Sept. 9, 2014); Nezirovic v. Holt, Civil Action No. 7:13¢cv428, 2014 WL 3058571 (W.D.

Va. July 7, 2014); Zhenli Ye Gon v. Holt, No. 7:11-cv-00575, 2014 WL 202112 (W.D. Va. Jan.

17, 2014); Noriega v. Pastrana, No. 07-CV-22816-PCH, 2008 WL 331394 (S.D. Fla. Jan. 31,

2008). Mr. Yoo should be permitted to exhaust his appellate rights before being subject to potential
extradition, just like the accused in the cases cited above. Without a stay, this Court cannot fulfill
its appellate role.

In its opposition to the motion to stay in the Second Circuit, the Government admitted that
if Mr. Yoo is extradited before the Supreme Court decides his petition for certiorari, it would moot
his appeal. Yoo v. United States, Case 21-2755 (2d Cir.), ECF No. 83, Opp’n. at 12. But the
Government dismissed this as a minor inconvenience for Mr. Yoo because he can still defend
himself at trial in South Korea. /d. at 12—13. The flippancy with which the Government dismissed
the irreparable harm that necessarily arises from extraditing a U.S. permanent resident to a foreign
country before he has exhausted his appeals is concerning—especially here, when Mr. Yoo faces
trial in a country that has demonstrated significant animus against him, his family, and their church.
Indeed, the Government conceded that it places its “commitments to foreign allies” above the
public interest in ensuring the appellate rights of U.S. residents are upheld. /d. at 12—-14.

The Government’s last-ditch argument in opposing the stay was that, as the Secretary of
State has not yet authorized Mr. Yoo’s appeal, it is possible that the Supreme Court will decide his

petition for writ of certiorari before he is extradited. Opp. at 12—13. There is, of course, no authority



for the idea that a Circuit Court can deny a stay because there is a remote possibility that no
irreparable harm will befall the petitioner.

IV. The Public Interest Weighs Strongly In Favor of the Stay.

In its opposition to the stay, the Government argued that the public interest weighs against
the stay because there is a strong public interest in “prompt compliance with our commitments to
foreign allies.” Opp. at 13. However, as the court explained in Martinez, “allowing an extraditee

2 ¢¢

to obtain review of his legal claims” does not interfere with the United States’ “ability to comply
with its treaty obligations.” 2014 WL 4446924, at *5. The United States “prides itself on the legal
process it affords those accused of crimes, even though that legal process takes time to complete.”
Id. Similarly, in Noriega, the district court reasoned that it is in the public interest for a petitioner
to receive a “full, fair opportunity to litigate his claim.” Noriega, 2008 WL 331394, at *3. As the
Noriega court observed, the public interest “is better promoted by a full, meaningful determination
of [an extraditee’s] rights.” Id.

The potential irreparable harm to Mr. Yoo far outweighs the interests of the Government.
The Government waited almost six years to arrest Mr. Yoo. A brief stay to allow him to obtain
appellate review will not “substantially injure[ ] the other parties in this proceeding, given their
demonstrated lack of urgency in pursuing this matter.” Martinez, 2014 WL 4446924, at *5

(granting motion to stay where Mexican government waited over six years to seek extradition);

see also Nezirovic, 2014 WL 3058571, at *3 (concluding that the country seeking extradition

would not suffer harm where “[t]he time required to hear [the petitioner’s] appeal will be a
relatively short delay in the decades-long process of bringing [him] before a Bosnian court™);
Noriega, 2008 WL 331394, at *3 (concluding that “the granting of a stay will not harm either the

United States or France” where the case had already been “pending for many years”).



If the Government truly believed that the public interest lies in “prompt compliance,” it
would not have ignored South Korea’s first five submissions to extradite Mr. Yoo from 2014
through 2020. The Government’s urgency to extradite Mr. Yoo now is suspect, to say the least.
Moreover, it is evident that the Government misunderstands the meaning of the “public interest.”
The public interest is not served by depriving a U.S. permanent resident of his liberty without
complete due process. The public interest is not served by extraditing an individual who has lived
with his family in the United States for over 30 years before he exhausts his appeals here. The
public interest is not served by the Government failing to respond to another country’s extradition
requests for six years, and then arguing that extradition must take place now because it must ensure
“prompt compliance” with an ally’s extradition requests.

CONCLUSION

For the foregoing reasons, Petitioner Keith Yoo respectfully requests that this Court stay
extradition or recall the Second Circuit’s mandate until this Court rules on his petition for writ of

certiorari.

Respectfully submitted,

Shawn P. Naunton

Counsel of Record
ZUCKERMAN SPAEDER, LLP
485 Madison Avenue, 10th Floor
New York, New York 10022
Tel: (212) 704-9600
snaunton@zuckerman.com

Counsel for Petitioner Keith Yoo
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21-2755
Yoo v. United States

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

August Term, 2021
Argued: April 5, 2022  Decided: August 1, 2022

Docket No. 21-2755

Hyuk KEE YOO, also known as Keith Yoo,

Petitioner-Appellant,

UNITED STATES OF AMERICA,

Respondent-Appellee,

Before:

CALABRES], LYNCH, and LOHIER, Circuit Judges.

Hyuk Kee Yoo appeals from a judgment of the United States District Court
for the Southern District of New York (Seibel, ].) denying his petition for writ of
habeas corpus in connection with an extradition proceeding. Yoo argues that the
text of the relevant extradition treaty and its legislative history indicate that
whether extradition is time-barred is a question for the extradition court, which



Case 21-2755, Document 69-1, 08/01/2022, 3357204, Page2 of 38

cannot issue a certificate of extraditability if extradition is so barred. We conclude
that the most natural reading of the relevant extradition treaty’s text is that the
issue of timeliness is a matter for the relevant executive authority to decide in its
discretion, not a question for the extradition court to decide as a matter of law.
We hold that the district court did not err in rejecting Yoo’s argument and
denying his petition for a writ of habeas corpus and therefore AFFIRM the
judgment of the district court.

PAUL SHECHTMAN, Bracewell LLP, New York, NY (Rebecca
Foxwell, Bracewell LLP, New York, NY; Shawn P.
Naunton, Zuckerman Spaeder LLP, New York, NY, on
the brief), for Petitioner-Appellant.

DEREK WIKSTROM, Assistant United States Attorney (Won S.
Shin, Assistant United States Attorney, on the brief), for
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GERARD E. LYNCH, Circuit Judge:

Hyuk Kee Yoo, also known as “Keith Yoo,” appeals from a November 1,
2021 judgment of the United States District Court for the Southern District of
New York (Cathy Seibel, ].), denying his petition for a writ of habeas corpus. A
magistrate judge (Judith C. McCarthy, M.].) certified Yoo as extraditable to South
Korea pursuant to an extradition treaty between that country and the United

States. Yoo filed the habeas petition in the district court in an attempt to avoid
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extradition from the United States to South Korea to face seven charges of
embezzlement related to his role in his family’s business empire.

Both the magistrate judge and the district court held that whether the
treaty’s “Lapse of Time” provision bars extradition is a question for the Secretary
of State to consider in deciding whether to extradite an individual, and not a
mandatory determination for the extradition court to make in the first instance.
Yoo argues that the district court erred in interpreting the treaty, and that the text
of the treaty and its legislative history indicate that the federal courts must decide
whether the statute of limitations bars extradition before issuing a certificate of
extraditability. Yoo proceeds to argue that the statute of limitations has already
lapsed and that his extradition should be barred on that ground.

Because the text of the treaty, on its most natural reading, makes clear that
the issue of timeliness is a matter of discretion for the relevant executive
authority of the country considering the extradition request, and not a mandatory
bar that the courts must apply, we hold that the district court did not err in
denying Yoo's petition for a writ of habeas corpus. We therefore AFFIRM the

judgment of the district court.
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BACKGROUND

Yoo is a South Korean-born businessman who, before these extradition
proceedings began, lived with his family in Pound Ridge, New York. His father,
Byeong-eun Yoo, was a prominent businessman in South Korea as well as the
founder and former leader of a South Korean church known as the Evangelical
Baptist Church of Korea. The Yoo family allegedly controls a holding company
that has significant stakes in several large South Korean companies. Yoo himself
is alleged to have been involved in his family’s businesses and to have served as
the de facto leader of his father’s church since 2010.

On May 8, 2014, a judge of the Incheon District Court in South Korea
issued a warrant for Yoo's arrest. South Korean prosecutors charged Yoo with
seven counts of embezzlement in violation of Korean criminal law committed
within South Korea’s jurisdiction.

Shortly thereafter, starting in May 2014, the South Korean government sent
several requests in the form of diplomatic notes to the United States government
seeking the extradition of Yoo to South Korea, pursuant to an extradition treaty
in place between that country and the United States (the “Treaty”) and the

federal extradition statute, 18 U.S.C. § 3184. On February 27, 2020, the United
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States Attorney for the Southern District of New York filed a sealed complaint in
the district court before a magistrate judge, seeking a warrant for Yoo’s arrest and
a certification that Yoo was extraditable under the Treaty pursuant to § 3184. On
July 22, 2020, the magistrate judge issued an arrest warrant, and Yoo was
subsequently arrested and detained without bail.

Drawing on South Korea’s extradition requests, the government’s
complaint alleged that between January 2008 and March 2014, Yoo “leveraged his
family’s power as business and religious leaders in Korea to pilfer the assets of
various companies,” by “conspir[ing] with the chief executive officers of the
[v]ictim [cJompanies to enter into sham contracts that served as vehicles through
which [Yoo] embezzled millions of dollars.” J.A. at 6." Yoo's alleged
embezzlements were committed in three principal ways: first, by causing the
victim companies to make payments to him based on fraudulent trademark
licensing agreements; second, by causing the victim companies to make
payments to him based on fraudulent agreements for business consulting

services; and third, by causing the victim companies to fund an exhibition of his

' The parties have filed a Joint Appendix in this appeal. Yoo has also filed a
Special Appendix. We cite to the Joint Appendix as “J.A.” and the Special
Appendix as “S.A.” throughout this opinion.

5
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father’s photography and “making disguised payments that were structured as
advance payments for the purchase of the photographs at inflated values.” Id.
The South Korean government alleges that Yoo defrauded the victim companies
of the equivalent of approximately $23 million.

On March 3, 2021, the magistrate judge held an extradition hearing. After
finding that Yoo was extraditable, the magistrate judge issued a Certification of
Extraditability and Order of Commitment (the “Certificate”) on July 2, 2021. In re
Extradition of Hyuk Kee Yoo, No. 20-M]J-2252, 2021 WL 2784836, at *1 (S.D.N.Y. July
2,2021). Yoo, who had opposed his extradition and moved to dismiss the
complaint, argued that the allegations of criminal conduct were not supported by
probable cause and that his extradition was barred by the applicable statute of
limitations in the United States under the terms of the Treaty. Id. The magistrate
judge found that the “extradition request demonstrat[ed] probable cause and
satisfie[d] the relevant requirements,” and that, under the terms of the Treaty, the
court “lack[ed] authority to determine whether this prosecution is time-barred, as
that inquiry is a discretionary matter reserved for the Secretary of State.” Id.

On July 21, 2021, Yoo petitioned the district court for a writ of habeas

corpus under 28 U.S.C. § 2241, challenging the magistrate judge’s determination
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as to his extraditability and the issuance of the Certificate. As before the
magistrate judge, Yoo argued that he could not be extradited to South Korea
because the embezzlement charges he faces there are time-barred and not
supported by probable cause.

On November 1, 2021, the district court denied Yoo’s petition. Yoo v. United
States, No. 21-cv-6184, 2021 WL 5054726 (S.D.N.Y. Nov. 1, 2021). Agreeing with
the magistrate judge, the district court interpreted the Treaty’s relevant
provisions to commit the determination of whether the South Korean charges are
time-barred to the Secretary of State’s discretion. Id. at *9. The district court noted
that the executive branch is the “final decision-maker and retains discretion to
deny extradition,” meaning that “discretionary determinations” under the Treaty
are consigned to the authority of the Secretary of State while “mandatory
determinations” are to be made by the extraditing court. Id. at *4 (quotation
marks omitted). The district court found that, based on the text of the Treaty, any
analysis of whether a charge faced by an extraditee was beyond the relevant
statute of limitations was “a discretionary task assigned to the executive branch,”
and the district court therefore did not address the merits of Yoo’s time-bar claim.

Id. at *9. The district court proceeded to consider and reject Yoo’s probable cause
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challenge. Id. at *9-17. Accordingly, the district court denied Yoo's petition. Id. at
*17.

Yoo timely appealed the district court’s denial of his habeas corpus
petition. On appeal, Yoo has abandoned the probable cause argument and
challenges only the district court’s ruling as to the statute of limitations.

DISCUSSION

L. Standard of Review

“Our review of the denial of a petition for habeas corpus in extradition
proceedings is ‘narrow’ in scope.” Sacirbey v. Guccione, 589 F.3d 52, 62 (2d Cir.
2009), quoting Murphy v. United States, 199 F.3d 599, 601 (2d Cir. 1999). “A
reviewing court can consider only three issues: ‘(1) whether the judge below had
jurisdiction; (2) whether the offense charged is extraditable under the relevant
treaty; and (3) whether the evidence presented by the Government established
probable cause to extradite.”” Id. at 63, quoting Cheung v. United States, 213 F.3d
82, 88 (2d Cir. 2000).

While we may not “second guess the determination of the magistrate judge
to issue an order certifying a request for extradition,” it is “nevertheless our duty

... to ensure that the applicable provisions of the treaty and the governing
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American statutes are complied with.” Id. (brackets and quotation marks
omitted). We therefore “review the factual findings of the District Court for clear
error and its legal determinations de novo.” Id.

II.  Analysis

This appeal centers on the meaning of the Treaty’s Lapse of Time provision
— specifically, whether the use of the word “may” in the first sentence of that
provision is discretionary or mandatory in nature. The Lapse of Time provision
appears in Article 6 of the Treaty and provides:

Extradition may be denied under this Treaty when the
prosecution or the execution of punishment of the
offense for which extradition is requested would have
been barred because of the statute of limitations of the
Requested State had the same offense been committed
in the Requested State. The period during which a
person for whom extradition is sought fled from justice
does not count towards the running of the statute of
limitations. Acts or circumstances that would suspend
the expiration of the statute of limitations of either State
shall be given effect by the Requested State, and in this
regard the Requesting State shall provide a written
statement of the relevant provisions of its statute of
limitations, which shall be conclusive.

S.A. at 46 (emphasis added). The question on appeal is who decides whether the

statute of limitations of the Requested State — here, the United States — applies to
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bar an extradition: the court, in making a mandatory determination before
issuing a certificate of extraditability, or the Secretary of State, in making a
discretionary decision in his capacity as part of the Executive Branch of the
United States government.

Yoo argues that whether the applicable statute of limitations has run is a
mandatory determination for the court — and not the Secretary of State — to make;
that the untimeliness of those charges is a mandatory bar to his extradition; and
that the magistrate judge therefore erred in issuing the Certificate. The
government in turn argues that the application of the Treaty’s Lapse of Time
provision is a discretionary decision to be made by the Secretary of State when
the United States is the Requested State, or by the relevant executive authority in
South Korea when South Korea is the Requested State. Both parties draw on the
federal courts’ traditional role in extradition proceedings, the Treaty’s text, and
the Treaty’s legislative history to support their arguments. After our review of
the Treaty’s text and legislative history, as well as the parties” arguments, we
agree with the government and find that the district court did not err in denying

Yoo’s habeas petition.

10
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A.  The Court’s Role in Extradition Proceedings

Federal courts play an important role in extradition proceedings. The
federal extradition statute, 18 U.S.C. § 3184, provides the legal framework for
extradition proceedings, and that statute’s “primary function” is to “interpose the
judiciary between the executive and the individual.” Lo Duca v. United States, 93
F.3d 1100, 1103 (2d Cir. 1996) (brackets and quotation marks omitted). Under
§ 3184, “any justice or judge of the United States, or any magistrate judge
authorized to do so by a court of the United States,” may hear and consider the
“evidence of criminality” presented by a complaint seeking the extradition of an
individual within that court’s jurisdiction to the country where those criminal
acts were allegedly committed. 18 U.S.C. § 3184.

During an extradition hearing, the “judicial officer’s inquiry is confined to
... whether a valid treaty exists; whether the crime charged is covered by the
relevant treaty; and whether the evidence marshaled in support of the complaint
for extradition is sufficient under the applicable standard of proof.” Cheung, 213
F.3d at 88. If, after a hearing, the court “deems the evidence sufficient to sustain
the charge under the provisions of the proper treaty or convention” between the

United States and the foreign state, 18 U.S.C. § 3184, the court shall “issue a

11
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certificate of extraditability to the Secretary of State, who has final and
discretionary authority to extradite the fugitive.” Skaftouros v. United States, 667
F.3d 144, 154 (2d Cir. 2011). An extradition hearing is “’essentially a preliminary
examination to determine whether a case is made out which will justify the
holding of the accused and his surrender to the demanding nation.”” Id. at 155,
quoting Lo Duca, 93 F.3d at 1104.

But unlike other court orders that are final decisions and appealable as of
right under 28 U.S.C. § 1291, extradition orders are “regarded as preliminary
determinations,” and “may only be reviewed by a petition for a writ of habeas
corpus under 28 U.S5.C. § 2241.” Id. at 157, citing [hirad v. Ferrandina, 536 F.2d 478,
482 (2d Cir. 1976). That review is nevertheless limited. “Courts have consistently
held that habeas corpus is available to an extraditee ‘only to inquire whether the
magistrate had jurisdiction, whether the offense charged is within the treaty and
.. . whether there was any evidence warranting the finding that there was
reasonable ground to believe the accused guilty.”” Id., quoting Fernandez v.
Phillips, 268 U.S. 311, 312 (1925). Like other decisions on habeas corpus petitions,
the district court’s habeas ruling may be appealed by the losing party to the

appropriate court of appeals. See 28 U.S.C. § 2253(a) (providing that in a habeas
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corpus proceeding, “the final order shall be subject to review, on appeal, by the
court of appeals for the circuit in which the proceeding is held”).

In order to obtain habeas relief, the extraditee “must prove by a
preponderance of the evidence that he is “in custody in violation of the
Constitution or laws or treaties of the United States,” which, in this context, will
typically mean in violation of the federal extradition statute, 18 U.S.C. § 3184, or
the applicable extradition treaty.” Skaftouros, 667 F.3d at 158 (internal quotation

"

omitted). It is the duty of the federal courts to “’ensure that the applicable
provisions of the treaty and the governing American statutes are complied
with.”” Sacirbey, 589 F.3d at 63, quoting United States ex rel. Petrushansky v.
Marasco, 325 F.2d 562, 565 (2d Cir. 1963) (brackets omitted).

But the issuance of a certificate of extraditability and the denial of habeas
relief are not the end of the story, as the courts are not the final arbiter in
extradition cases. “If habeas relief is denied, the Secretary of State has sole
discretion to weigh the political and other consequences of extradition and to
determine finally whether to extradite the fugitive,” Cheung, 213 F.3d at 88, citing

18 U.S.C. § 3186, because the “question of the wisdom of extradition remains for

the executive branch to decide,” Murphy v. United States, 199 F.3d 599, 602 (2d Cir.

13



Case 21-2755, Document 69-1, 08/01/2022, 3357204, Pagel4 of 38

1999) (citation and quotation marks omitted). The Secretary of State does not
have a legal duty to extradite a fugitive and may ultimately refuse to do so, even
if the district court issues a certificate of extraditability. Lo Duca, 93 F.3d at 1103-
04. Owing to the Executive Branch’s special role in handling the United States’
foreign affairs, the Secretary of State may “reverse the judicial officer’s
certification of extraditability if she believes that it was made erroneously” but
may also “decline to surrender the [fugitive] on any number of discretionary
grounds, including but not limited to, humanitarian and foreign policy
considerations.” United States v. Kin-Hong, 110 F.3d 103, 109 (1st Cir. 1997).
B.  The Text of the Treaty

Yoo argues that under the terms of the Treaty, the embezzlement charges
he faces in South Korea are time-barred. Yoo focuses primarily on the meaning of
the word “may” in the first sentence of the Lapse of Time provision in Article 6,
which states that “[e]xtradition may be denied under this Treaty when the
prosecution or execution of punishment of the offense for which extradition is
requested would have been barred because of the statute of limitations of the
Requested State.” S.A. at 46 (emphasis added). Yoo argues that even if the use of

the word “may” usually implies discretion, that reading “should not be
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controlling when other considerations point differently,” as he argues they do in
this case. Appellant’s Br. 14-15. We disagree.

The interpretation of treaties is a familiar exercise in the federal courts:
“The interpretation of a treaty, like the interpretation of a statute, begins with its
text.” GE Energy Power Conversion France SAS, Corp. v. Outokumpu Stainless USA,
LLC, 140 S. Ct. 1637, 1645 (2020) (citation and quotation marks omitted). In
interpreting both statutes and treaties, courts seek to “avoid readings that ‘render
statutory language surplusage’ or ‘redundant.”” Sacirbey, 589 F.3d at 66, quoting
Filler v. Hanvit Bank, 378 F.3d 213, 220 (2d Cir. 2004). But where the “language of a
treaty is plain, a court must refrain from amending it because to do so would be
to make, not construe, a treaty.” Georges v. United Nations, 834 F.3d 88, 92 (2d Cir.
2016) (brackets, quotation marks, and citation omitted).

In addition to the treaty’s text, courts have also “considered as “aids to its
interpretation” the negotiation and drafting history of the treaty as well as “the
postratification understanding’ of signatory nations.” Medellin v. Texas, 552 U.S.
491, 507 (2008), quoting Zicherman v. Korean Air Lines Co., 516 U.S. 217, 226 (1996).
And while the matter of treaty interpretation is ultimately a question of law for

the courts, “given the nature of the document and the unique relationships it

15
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implicates, the Executive Branch’s interpretation of a treaty is entitled to great
weight.” Georges, 834 F.3d at 93 (quotation marks and citation omitted).

We are not the first Court of Appeals to consider the meaning of the word
“may” in Article 6 of the Treaty between the United States and South Korea. In
Patterson v. Wagner, 785 F.3d 1277 (9th Cir. 2015), the Ninth Circuit reasoned that
because the “normal reading of ‘may’ is permissive, not mandatory,” the “most
natural reading of Article 6. . . is that untimeliness is a discretionary factor for the
Secretary of State to consider in deciding whether to grant extradition.” Id. at
1281. Under the Ninth Circuit’s reading, “the Secretary ‘may” decline to extradite
someone whose prosecution would be time-barred in the United States, but he or
she is not required to do so,” and “there is no mandatory duty that a court may
enforce.” Id.

Another of our sister Circuits has similarly read the language of Article 6’s
Lapse of Time provision as discretionary in nature. The Sixth Circuit, sitting en
banc, discussed the U.S.-Korea Treaty, as well as several other treaties with
similar provisions to which the United States is a party, in interpreting the lapse
of time provision in the extradition treaty between the United States and Mexico.

Martinez v. United States, 828 F.3d 451, 460-61 (6th Cir. 2016). The court cited

16
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Article 6 of the Treaty as an example of a provision that “permits the parties to
deny extradition” in the relevant circumstances. Id. at 460 (emphasis added). The
court contrasted the U.S.-Korea Treaty with the extradition treaty between the
United States and France, noting that the latter “forbids extradition if prosecution
is ‘barred by lapse of time” in the requested State.” Id. at 461 (citation omitted, first
emphasis added, and second emphasis in original).

We agree with the conclusions of our sister Circuits in Patterson and
Martinez that the most natural reading of the word “may” in Article 6 is
permissive, not mandatory. The use of the word “may” — in contrast to words
like “shall” or “must” — authorizes, rather than commands. See N.Y. State Dep’t of
Env’t Conservation v. Fed. Energy Regul. Comm’n, 991 F.3d 439, 446 (2d Cir. 2021);
see also Jama v. Immigr. & Customs Enf't, 543 U.S. 335, 346 (2005) (“The word ‘may’
customarily connotes discretion.”). On a plain reading of Article 6’s text, we see
no reason to disagree with the reading given to that provision by the Ninth and
Sixth Circuits.

Yoo objects to the district court’s reliance on Patterson and its ultimate
determination that the “natural reading of the first sentence [of Article 6] is that it

is permissive rather than mandatory.” See Yoo, 2021 WL 5054726, at *5. Of course,

17
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the use of the word “may” is not “necessarily conclusive of congressional intent
to provide for a permissive or discretionary authority.” Cortez Byrd Chips, Inc. v.
Bill Harbert Constr. Co., 529 U.S. 193, 198 (2000). We have also acknowledged that
“in some limited scenarios, the word “‘may’ can impose a mandatory directive,”
because “[a]lthough ‘the word “may,” when used in a statute, usually implies
some degree of discretion, this common-sense principle of statutory construction
is by no means invariable and can be defeated by indications of legislative intent
to the contrary or by obvious inferences from the structure and purpose of the
statute.”” In re Clinton Nurseries, Inc., 998 F.3d 56, 66 (2d Cir. 2021) (brackets
omitted), quoting United States v. Rodgers, 461 U.S. 677, 706 (1983).

Yoo argues that a “careful reading of the Treaty demonstrates that the
drafters did not use ‘may’ consistently to identify those issues that were for the
Secretary of State to consider in the exercise of his discretion,” Appellant’s Br. 12.
The Treaty does, of course, use the words “may” and “shall,” along with related
terms in multiple places and with multiple variations. For instance, as Yoo points
out, Article 2(4) of the Treaty, which addresses situations in which the charged
offense was committed outside of the Requesting State’s territory, provides that

“[i]f the laws in the Requested State do not” provide for “punishment of an
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offense committed outside of its territory in similar circumstances” then the
“executive authority of the Requested State may, in its discretion, grant extradition,
provided that the requirements of this Treaty are met.” S.A. at 44 (emphasis
added). Yoo argues that if ““may” always means executive branch discretion, then
the words “executive authority” and “in its discretion” would be surplusage” in
Article 2(4), as “[t]he word “may” would be enough.” Appellant’s Br. 12.

But Yoo’s argument ignores the fact that the Treaty uses the word “may,”
standing alone, in several other provisions, including in Article 2(4) itself. For
instance, Article 2(4) also states that “[e]xtradition may be refused when the
offense for which extradition is sought is regarded under the law of the
Requested State as having been committed in whole or in part in its territory and
a prosecution in respect of that offense is pending in the Requested State.” S.A. at
44 (emphasis added). As another example, Article 2(7) provides that “[w]here the
request for extradition relates to a person sentenced to deprivation of liberty by a
court of the Requesting State for any extraditable offense, extradition may be
denied if a period of less than four months remains to be served.” Id. at 45
(emphasis added). Similarly, Article 4(4) provides that “[t]he executive authority

of the Requested State may refuse extradition for offenses under military law
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which are not offenses under ordinary criminal law.” Id. at 46 (emphasis added).
And Article 7(1) provides that “[w]hen the offense for which extradition is sought
is punishable by death under the laws in the Requesting State and is not
punishable by death under the laws in the Requested State, the Requested State
may refuse extradition” unless certain conditions are met. Id. at 47 (emphasis
added). Yoo himself concedes that the use of the word “may” in Article 7(1)
“implies a degree of discretion,” Appellant’s Br. 13, though he maintains that the
use of the word “may” in Article 6 does not.

The Treaty also uses the word “shall” in several places. For example,
Article 4(1) provides: “Extradition shall not be granted if the Requested State
determines that the offense for which extradition is requested is a political
offense.” S.A. at 45 (emphasis added). And Article 5 provides: “Extradition shall
not be granted when the person sought has been convicted or acquitted in the
Requested State for the offense for which extradition is requested.” Id. at 46
(emphasis added).

The Treaty’s uses of both “may” and “shall” demonstrate that its drafters
were well aware of the difference between permissive and mandatory

determinations and how to provide for each of them when drafting the Treaty’s
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text. Moreover, the Treaty uses the word “shall” in Articles 4 and 5, the Articles
immediately preceding Article 6, to delineate instances in which extradition
“shall not be granted” — that is, where the relevant offense is a political offense or
where the person sought has already been convicted or acquitted of the relevant
offense in the Requested State — but then uses the word “may” in the very next
Article to describe when extradition is available for offenses whose prosecution
would have been barred by the Requested State’s statute of limitations had the
offense been committed within that State’s jurisdiction. The mandatory refusals
in Articles 4 and 5 sharply contrast with the permissive nature of Article 6, and it
is difficult to escape the implication that the shift from using “shall not be
granted” to “may be denied” in back-to-back Articles was deliberate.

The Supreme Court has “caution[ed] against ignoring contexts in which
‘Congress’ use of the permissive “may” contrasts with the legislators” use of a
mandatory “shall” in the very same section,” and where ‘elsewhere in the same
statute, Congress use[s] “shall” to impose discretionless obligations.”” Clinton
Nurseries, Inc., 998 F.3d at 66 (brackets omitted), quoting Lopez v. Davis, 531 U.S.
230, 241 (2001). The Treaty does indeed use the words “may” and “shall,” or

similar phrases, within the same provision. For example, Article 2(4), which, as
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we previously noted, uses both “may” and the formulation “may, in its
discretion,” also provides that “[i]f the offense was committed outside the
territory of the Requesting State, extradition shall be granted in accordance with
this Treaty” under certain circumstances. S.A. at 44 (emphasis added). And
Article 3(1) provides: “Neither Contracting State shall be bound to extradite its
own nationals, but the Requested State shall have the power to extradite such
person if, in its discretion, it be deemed proper to do so.” Id. at 45 (emphasis
added).

Both of those provisions — as well as others throughout the Treaty —
demonstrate that the Treaty’s drafters knew the difference between a mandatory
determination and a discretionary consideration and drafted the Treaty’s
provisions accordingly. The fact that the Treaty’s drafters sometimes used

additional, perhaps superfluous, phrases like “in its discretion” in other

>Yoo argues with regard to Article 3(1) that if “’shall’ always means that an issue
is mandatory, then the words “in its discretion” would be contradictory.”
Appellant’s Br. 13. But in the context of this provision, the second “shall” in the
sentence “Neither Contracting State shall be bound to extradite its own nationals,
but the Requested State shall have the power to extradite such person if, in its
discretion, it be deemed proper to do so,” is plainly not used to imply any kind of
mandatory meaning or directive. Rather, it simply provides that the Requested
State has the (absolute) power to extradite its own national if, in the Requested
State’s discretion, it “be deemed proper to do so.”
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provisions of the Treaty does not mean that the word “may,” standing alone,
lacks its customary meaning of being permissive or providing for discretion,
absent compelling evidence to the contrary. As the Supreme Court has instructed,
in some situations it is “appropriate to tolerate a degree of surplusage rather than
adopt a textually dubious construction.” United States v. Atl. Rsch. Corp., 551 U.S.
128, 137 (2007).

We think this is just such a situation. We conclude that the word “may”
has it customary meaning when used in Article 6 and that it is, based on the plain
text, permissive or discretionary in nature. There is nothing in the Treaty’s text
that indicates that the word “may” has any meaning other than its customary
one.

C.  Legislative History

In addition to his textual argument, Yoo points to the Treaty’s legislative
history to argue that it “compels the conclusion that untimeliness bars extradition
— i.e., that it is a mandatory bar — and therefore the issue is for the court.”
Appellant’s Br. 16. Yoo focuses on three pieces of legislative history: the Senate
Report’s introductory summary of the Treaty’s “Key Provisions,” prepared by

the Senate Committee on Foreign Relations and submitted to the Senate in its
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consideration of the Treaty; the Technical Analysis to that same Senate Report,
prepared by the U.S. treaty negotiators; and a colloquy between a United States
senator and the then-Acting Director of the Office of International Affairs during
the Congressional hearing on the Treaty. But on closer examination, none of these
compels us to revisit our conclusion that Article 6 is discretionary in nature. In
fact, the most reliable piece of legislative history — the Senate Report’s Technical
Analysis of Article 6 — actually confirms that conclusion.

Yoo first points to the Senate Report’s summary of the Treaty’s “Key
Provisions.” The section of the summary dealing with Article 6’s Lapse of Time
provision reads in its entirety as follows:

The Treaty with the Republic of Korea precludes

extradition of offenses barred by an applicable statute of

limitations. However, time during which a fugitive has

fled prosecution is not to be counted toward the

applicable limitation period, or is any other time that

would suspend the limitation period under the law of

either the Requesting or Requested State.
S. Rep. No. 106-13 at 5 (1999); S.A. at 73. Yoo argues that “[a] summary section is
intended to convey the gist of a provision, and the gist here is that Article 6 is

mandatory,” because the summary’s use of the word “precludes” “does not

allow for discretion.” Appellant’s Br. 16. Other sections of the summary, such as
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the summary of the “Death Penalty Exception,” use words like “permits,” S. Rep.
No. 106-13 at 4; S.A. at 72, rather than the word “precludes,” a difference that
does support Yoo’s argument. But the use of one word in a summary section of a
Senate Report cannot hold the weight Yoo wishes to place on it, especially when
it is directly contradicted by not only the Treaty’s enacted language, but also that
same Senate Report’s more detailed treatment of Article 6 in its Technical
Analysis section.

In relevant part, that Technical Analysis, which was prepared by the U.S.
treaty negotiators for the Senate Committee on Foreign Relations, see S.A. at 74,
reads as follows:

Article 6 states that extradition may be denied
when the prosecution would have been barred by lapse
of time according to the law of the Requested State had
the same offense been committed in the Requested State.
Similar provisions are found in recent U.S. extradition
treaties with Japan, France, and Luxembourg.

Korea insisted on this provision because Korean
law demands that extradition be denied if the statute of
limitations would have expired in either Korea or in the
Requesting State. However, the delegations were
sensitive to the fact that U.S. and Korean statutes of
limitations are so different that this provision could be
very difficult to implement.
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S. Rep. No. 106-13 at 14; S.A. at 82 (footnotes omitted). Contrary to Yoo's
assertions, the Technical Analysis actually confirms our plain reading. That
section’s very first line provides: “Article 6 states that extradition may be denied
when the prosecution would have been barred by lapse of time . ..” Id. (emphasis
added). That first line both matches the Treaty’s enacted language and
contradicts the Senate Report’s summary section, suggesting that the use of the
word “precludes” in that section was an error. Thus, as the Ninth Circuit noted in
Patterson,”[t]he more detailed technical analysis of the treaty . . . describes Article
6 in permissive terms.” 785 F.3d at 1282.

But Yoo ignores that first line of the Technical Analysis. Instead, he focuses
on the section’s use of the words “insisted” and “demands,” in describing South
Korea’s priorities in negotiating the Treaty, arguing that those words “bespeak
lack of discretion.” Appellant’s Br. 17. He further asserts that “[i]f a country
demands that extradition be denied under certain circumstances, it is not leaving
the issue open to debate or negotiation.” Id.

But the Technical Analysis’s account of the Treaty’s negotiation does not
indicate that Article 6 itself is mandatory in nature. The fact that South Korea

“insisted” on the Lapse of Time provision because of the specific “demands” of
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the Korean statute of limitations means only that South Korea, when acting as the
Requested State, wanted the ability to deny extradition if the statute of limitations
for the relevant offense had lapsed under Korean law. The fact that South Korea
demanded a certain provision with the intent to apply its own statutes of
limitations in most circumstances — or even in every circumstance — does not
mean that the parties lack all discretion. Rather, South Korea simply insisted that
the Treaty would provide it with the power to exercise its discretion to apply its
own statutes of limitations. Neither the fact that the Treaty grants that power to
both countries nor the putative intention of South Korea to exercise that power in
most or all cases is inconsistent with the clear statement in the Treaty’s language
that the United States retains discretion to decide whether to extradite on that
basis — discretion that, under United States law, is exercised by the Secretary of
State.

Further, the Technical Analysis itself cites to three other extradition treaties
—ones the United States negotiated around the same time it negotiated the Treaty
with South Korea — as examples of treaties with “[s]imilar provisions.” S.A. at 82.
As the Ninth Circuit points out, “two of those treaties use the word ‘shall,” and

one uses the word ‘may.”” Patterson, 785 F.3d at 1282. The Technical Analysis’s
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citations to these other treaties demonstrate that the United States was well aware
of the different configurations of language it could use in a given treaty’s
provisions to achieve different outcomes. In other words, as the Ninth Circuit
observed in Patterson, “[w]hen parties to a treaty intend to make an exception to
extradition mandatory . . . they know how to state that it “shall” apply.” Id. Here,
based on the plain language of the Treaty and the Technical Analysis, the parties
intended to make the statute of limitations exception to extradition permissive,
and knew how to state that it “may” apply.
Yoo's third piece of legislative history is a colloquy between U.S. Senator

Rod Grams of Minnesota and John Harris, then the Acting Director of the Office
of International Affairs in the Department of Justice’s Criminal Division, that
took place during the Congressional hearing on the Treaty. That colloquy went as
follows:

SENATOR GRAMS: Article 6 of the proposed treaty

bars extradition in cases where the law of the requested

State would have barred the crime due to a statute of

limitations having run out.

Now South Korea, unlike other treaty partners
with similar commitments, also allows the time to
continue running on the time limitation, even when

charges are filed. Actions that would toll the statute of
limitations, therefore, will apply under this treaty.
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So the question is are you confident that this
article of the treaty adequately insures that fugitives
cannot simply run out the clock by fleeing to Korea?

MR. HARRIS: Senator, this article of the treaty was the
subject of considerable negotiation. As you may recall,
of the treaties that were before the Senate last fall, most
of them had slightly different language. Many of our
most modern extradition treaties flatly state that the
statute of limitations of the requesting State will apply.

We have a few in which it was not possible to
reach that resolution. In this case, because of the specific
provisions of Korean law, we did agree that the statute
of limitations of the requested State would apply. But,
as you have indicated, the specific language in the
article is crafted so that those factors which toll the
statute of limitations under the law of the requesting
State would be given weight.

So when the United States is making a request to
Korea, there should be the ability to prevent a
miscarriage of justice by the statute of limitations of
Korea having expired before extradition can be
accomplished.

S.A. at 104.

Yoo argues that Senator Grams “[p]lainly . . . believed that Article 6 was a
mandatory provision” and that because Mr. Harris “said nothing, either directly
or by implication, to contradict Senator Grams’ statement that if the statute of
limitations has expired, . . . “the proposed treaty bars extradition.”” Appellant’s Br.

20 (emphasis in original). In Yoo's view, if Senator Grams’s understanding was
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incorrect and Article 6 was actually a permissive factor for the Secretary of State
to consider in his or her discretion, Mr. Harris would have corrected him.

Like the Senate Report summary, the colloquy between Senator Grams and
Mr. Harris cannot bear the weight Yoo wants it to. We agree with the Ninth
Circuit in Patterson that the colloquy “only weakly supports [the] contention that
the Senate understood the provision to be mandatory.” 785 F.3d at 1282. We also
agree with the district court that because the focus of the colloquy was on a
scenario in which the United States requested extradition from South Korea, rather
than the other way around, as it is in Yoo’s case, the colloquy is “not particularly
helpful in answering the question here.” Yoo, 2021 WL 5054726, at *8. In any case,
one senator’s misunderstanding of a treaty provision is not conclusive as to the
understanding of the Senate as a whole or binding on us as a federal court.

After considering the legislative history, only two pieces cited by Yoo
counsel weakly in his favor. The more reliable evidence — the Senate Report’s
Technical Analysis — actually points the other way. We credit that evidence in
reaching our conclusion that whether Article 6 applies is a discretionary

determination to be made by the Secretary of State.
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D. Other Considerations

In addition to the legislative history, we consider the executive branch’s
own interpretation of the Treaty. Here, the evidence of that interpretation further
confirms our interpretation of the plain language of Article 6. “We place great
weight on the interpretation of a treaty by the Executive of our federal
government.” Mora v. New York, 524 F.3d 183, 204 (2d Cir. 2008) (quotation marks
and citations omitted); see also Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176,
184-85 (1982) (“Although not conclusive, the meaning attributed to treaty
provisions by the Government agencies charged with their negotiation and
enforcement is entitled to great weight.”).

With one minor exception highlighted by Yoo, it appears that the United
States government’s position on the permissive nature of Article 6 has been
consistent. In presenting the Treaty it had negotiated to the President, the State
Department made clear in its submittal letter that “Article 6 permits extradition to
be denied when the prosecution or the execution of punishment of the offense for
which extradition is requested would have been barred because of the statute of
limitations of the Requested State had the same offense been committed in the

Requested State.” S. Treaty Doc. No. 106-2 (emphasis added). And, as we noted
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above, in presenting the Treaty to the United States Senate, those responsible for
negotiating the Treaty made clear in the Technical Analysis that Article 6 was
discretionary, and not mandatory, in nature. We find that the government’s own
consistent interpretation of the Treaty is entitled to great weight.

Moreover, “[w]hen the parties to a treaty both agree as to the meaning of a
treaty provision, and that interpretation follows from the clear treaty language,
we must, absent extraordinarily strong contrary evidence, defer to that
interpretation.” Sumitomo Shoji Am., 457 U.S. at 185. The government represented
before the district court that the South Korean government shares its position that
the word ““may’ means ‘may,” not ‘must,”” in Article 6. Yoo, 2021 WL 5054726, at
*9 n.7. Absent evidence to the contrary, we see no reason not to defer to the
parties’” interpretation of their Treaty.

Yoo cites one prior extradition proceeding involving South Korea to argue
that the government’s position regarding Article 6 has not been consistent. In
Man-Seok Choe v. Torres, 525 F.3d 733 (9th Cir. 2008), South Korea sought
extradition of a Korean citizen living in California to face corruption charges. Id.
at 736. There, the government did not present the extradition court with the

position it has taken throughout this litigation, namely that the federal courts do
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not have the authority to deny extradition based on Article 6 of the Treaty
because that provision uses discretionary language and only the Secretary of
State may make that determination in his or her discretion. Instead, the
government did not raise that argument until oral argument on appeal before the
Ninth Circuit. Id. at 740 n.9. The Ninth Circuit deemed this argument “waived”
because it was raised for the first time only on appeal. Id.

Yoo relies on the Ninth Circuit’s waiver finding in Choe to argue that if
“may” really has the meaning the government argued it did during oral
argument before the Ninth Circuit, the government would have taken that
position from the beginning of the Choe litigation. The government represents
that it has maintained the position it presents here in other similar extradition
cases involving the Treaty. The government also argues that “a single inadvertent
waiver by a different United States Attorney’s Office should not detract from the
deference owed to the Government’s position.” Appellee’s Br. 17-18 n.3. We
agree with the government. The fact that one United States Attorney’s Office
simply failed to raise an argument — as opposed to affirmatively taking the
opposite position — and thereby forfeited it before one of our sister circuits does

not hold much weight when compared to the government’s otherwise consistent
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position, particularly where the government did in that very case eventually
adopt the same position that it has otherwise consistently advocated.

Yoo finally argues that because statutes of limitations provide certain
protections for those accused of crimes, leaving it to the Secretary of State to
decide in his discretion whether the statute of limitations bars an extradition
would “dilute[]” those protections and would be “dangerous to liberty.”
Appellant’s Br. 22-23. We agree with Yoo that statutes of limitations serve
important purposes. But none of those purposes offer powerful reasons for us to
interpret the Treaty in the way Yoo argues we should, given that the language of
the Treaty and the government’s intent in negotiating and signing the Treaty
clearly points the other way.

Moreover, while the concept of a limitations provision requiring criminal
cases to be brought within a specified period serves important purposes, the
specific statute of limitations chosen by a jurisdiction for a given offense
necessarily represents a somewhat arbitrary exercise in line-drawing. And the
very arbitrariness of any given statute of limitations for any given crime makes
the issue well-suited to discretionary determinations such as those provided for

by Article 6. Indeed, there are any number of reasons why a country entering an
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extradition treaty might want to retain discretion in deciding whether to
extradite, even if its own statute of limitations would be violated had the crime
been committed within its jurisdiction. For example, consider a hypothetical
financial crimes offense, similar to those Yoo faces, which has a six-year statute of
limitations in the Requesting State but only a five-year statute of limitations in
the Requested State. Suppose that the Requesting State indicted the offender five
years and a month after the offense was committed, and only later located the
offender, now a fugitive, in the Requested State. Even though the offender could
not be prosecuted in the Requested State for the same offense had it happened
there, he could still be prosecuted in the Requesting State. An extradition under
those circumstances would hardly be outrageous given that the Requesting
State’s delay in bringing charges was still within its own statute of limitations.
But suppose the Requesting State has recently extended the statute of limitations
to thirty years, in order to permit prosecuting a specific offender for a twenty-
five-year-old financial crime. In that situation, the Requested State may
reasonably hesitate to extradite, particularly in light of its own, much shorter
statute of limitations and the nature of the offense. There is nothing absurd about

a country’s reserving discretion to consider whether applying its own statute of
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limitations would, in a given case, be overly protective or necessary to avoid
injustice, rather than setting an invariant rule binding its courts to deny
extradition.’

At bottom, bilateral treaties are the result of negotiations between the
signatory parties. As the Sixth Circuit’s survey of different extradition treaties in
Martinez demonstrates, 828 F.3d at 460-61, different countries may well have
different priorities when it comes to enforcing their own statutes of limitations.
Moreover, as that survey demonstrates, the United States itself does not seem to
have an inflexible position on the statute of limitations issue, as it has negotiated
treaties with both mandatory and permissive provisions. That variety is instead
likely the result of different priorities among the United States’s treaty partners.
The fact that there is no consistent approach to the statute of limitations issue

among extradition treaties demonstrates that the permissive nature of this

® We do not suggest that our analysis of possible rationales supporting a
country’s decision to enter a treaty with a discretionary Lapse of Time provision
is a reason, independent of the Treaty’s text, to interpret the Treaty to provide for
such discretion. Rather, we consider these possible rationales only to assess Yoo's
argument that a discretionary provision would be so “dangerous to liberty” that
it could not have been the intention of the Treaty’s drafters to include one. For the
reasons stated, that argument, in addition to being inconsistent with the Treaty’s
text, fails on its own terms.
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Treaty’s Lapse of Time provision is not a deviation from a norm. Rather, it is
simply a variation derived from the negotiations between the United States and
South Korea.

E. Summary

Based on the customary meaning of the word “may” and its particular use
in Article 6 of the Treaty; the Senate Report’s Technical Analysis, the most
authoritative item of legislative history cited by either party to this case; and the
government’s consistent position as to the meaning of the provision, we hold that
the plain meaning of the word “may” in that provision is discretionary, and not
mandatory, in nature. We further hold that because Article 6’s Lapse of Time
provision is discretionary, the decision whether to deny extradition on the basis
that the Requested State’s relevant statute of limitations would have barred
prosecution had the relevant offense been committed within that State’s
jurisdiction is a decision consigned to that State’s relevant executive authority,
and is not a mandatory determination to be made by a federal court before
issuing a certificate of extraditability. For Yoo, that means that the United States
Secretary of State has the authority to determine whether the relevant statute of

limitations would bar Yoo’s prosecution had the charged offenses been
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committed in the United States and, if so, whether to deny extradition on that
basis.* For these reasons, the district court did not err in denying Yoo’s petition
for writ of habeas corpus.

CONCLUSION

For the foregoing reasons, we AFFIRM the judgment of the district court.

* Because the effect of the Lapse of Time provision of the Treaty is a question to
be addressed by the Secretary of State in his discretion, we have no occasion to
comment on the merits of the parties’ conflicting arguments as to whether
prosecution in the United States would be barred by any applicable statute of
limitations.

38



Case 21-2755, Document 69-2, 08/01/2022, 3357204, Pagel of 1

United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square
New York, NY 10007
DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: August 01, 2022 DC Docket #: 21-cv-6184
Docket #: 21-2755pr DC Court: SDNY (WHITE
Short Title: Yoo v. United States of America PLAINS)

DC Judge: Seibel

BILL OF COSTS INSTRUCTIONS

The requirements for filing a bill of costs are set forth in FRAP 39. A form for filing a bill of
costs is on the Court's website.

The bill of costs must:

be filed within 14 days after the entry of judgment;

be verified;

be served on all adversaries;

not include charges for postage, delivery, service, overtime and the filers edits;

identify the number of copies which comprise the printer's unit;

include the printer's bills, which must state the minimum charge per printer's unit for a page, a
cover, foot lines by the line, and an index and table of cases by the page;

* state only the number of necessary copies inserted in enclosed form;

* state actual costs at rates not higher than those generally charged for printing services in New
York, New York; excessive charges are subject to reduction;

* be filed via CM/ECF or if counsel is exempted with the original and two copies.

K K K X X



Case 21-2755, Document 69-3, 08/01/2022, 3357204, Pagel of 1

United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square
New York, NY 10007
DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: August 01, 2022 DC Docket #: 21-cv-6184
Docket #: 21-2755pr DC Court: SDNY (WHITE
Short Title: Yoo v. United States of America PLAINS)

DC Judge: Seibel

VERIFIED ITEMIZED BILL OF COSTS

Counsel for

respectfully submits, pursuant to FRAP 39 (c) the within bill of costs and requests the Clerk to
prepare an itemized statement of costs taxed against the

and in favor of

for insertion in the mandate.

Docketing Fee

Costs of printing appendix (necessary copies )
Costs of printing brief (necessary copies )
Costs of printing reply brief (necessary copies )
(VERIFICATION HERE)

Signature



APPENDIX B



Case 21-2755, Document 87, 10/31/2022, 3410706, Pagel of 1

UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
315 day of October, two thousand twenty-two.

Before: Guido Calabresi,
Gerard E. Lynch,
Raymond J. Lohier, Jr.,
Circuit Judges,

Hyuk Kee Yoo, AKA Keith Yoo,
ORDER
Petitioner - Appellant,
Docket No. 21-2755
v.

United States of America,

Respondent - Appellee.

Appellant moves for a stay of the mandate pending the filing and disposition of a petition
for writ of certiorari in the Supreme Court.

IT IS HEREBY ORDERED that the motion is DENIED.

For the Court:
Catherine O’Hagan Wolfe,
Clerk of Court
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Gerard E. Lynch,
Raymond J. Lohier, Jr.,
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Hyuk Kee Yoo, AKA Keith Yoo,
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United States of America,

Respondent - Appellee.

The appeal in the above captioned case from a judgment of the United States District
Court for the Southern District of New York was argued on the district court’s record and the
parties’ briefs. Upon consideration thereof,

IT IS HEREBY ORDERED, ADJUDGED and DECREED that the judgment of the
district court is AFFIRMED.
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Catherine O’Hagan Wolfe,
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21-2755
Yoo v. United States

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

August Term, 2021
Argued: April 5, 2022  Decided: August 1, 2022

Docket No. 21-2755

Hyuk KEE YOO, also known as Keith Yoo,

Petitioner-Appellant,

UNITED STATES OF AMERICA,

Respondent-Appellee,

Before:

CALABRES], LYNCH, and LOHIER, Circuit Judges.

Hyuk Kee Yoo appeals from a judgment of the United States District Court
for the Southern District of New York (Seibel, ].) denying his petition for writ of
habeas corpus in connection with an extradition proceeding. Yoo argues that the
text of the relevant extradition treaty and its legislative history indicate that
whether extradition is time-barred is a question for the extradition court, which
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cannot issue a certificate of extraditability if extradition is so barred. We conclude
that the most natural reading of the relevant extradition treaty’s text is that the
issue of timeliness is a matter for the relevant executive authority to decide in its
discretion, not a question for the extradition court to decide as a matter of law.
We hold that the district court did not err in rejecting Yoo’s argument and
denying his petition for a writ of habeas corpus and therefore AFFIRM the
judgment of the district court.

PAUL SHECHTMAN, Bracewell LLP, New York, NY (Rebecca
Foxwell, Bracewell LLP, New York, NY; Shawn P.
Naunton, Zuckerman Spaeder LLP, New York, NY, on
the brief), for Petitioner-Appellant.

DEREK WIKSTROM, Assistant United States Attorney (Won S.
Shin, Assistant United States Attorney, on the brief), for
Damian Williams, United States Attorney for the
Southern District of New York, New York, NY, for
Respondent-Appellee.

GERARD E. LYNCH, Circuit Judge:

Hyuk Kee Yoo, also known as “Keith Yoo,” appeals from a November 1,
2021 judgment of the United States District Court for the Southern District of
New York (Cathy Seibel, ].), denying his petition for a writ of habeas corpus. A
magistrate judge (Judith C. McCarthy, M.].) certified Yoo as extraditable to South
Korea pursuant to an extradition treaty between that country and the United

States. Yoo filed the habeas petition in the district court in an attempt to avoid
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extradition from the United States to South Korea to face seven charges of
embezzlement related to his role in his family’s business empire.

Both the magistrate judge and the district court held that whether the
treaty’s “Lapse of Time” provision bars extradition is a question for the Secretary
of State to consider in deciding whether to extradite an individual, and not a
mandatory determination for the extradition court to make in the first instance.
Yoo argues that the district court erred in interpreting the treaty, and that the text
of the treaty and its legislative history indicate that the federal courts must decide
whether the statute of limitations bars extradition before issuing a certificate of
extraditability. Yoo proceeds to argue that the statute of limitations has already
lapsed and that his extradition should be barred on that ground.

Because the text of the treaty, on its most natural reading, makes clear that
the issue of timeliness is a matter of discretion for the relevant executive
authority of the country considering the extradition request, and not a mandatory
bar that the courts must apply, we hold that the district court did not err in
denying Yoo's petition for a writ of habeas corpus. We therefore AFFIRM the

judgment of the district court.
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BACKGROUND

Yoo is a South Korean-born businessman who, before these extradition
proceedings began, lived with his family in Pound Ridge, New York. His father,
Byeong-eun Yoo, was a prominent businessman in South Korea as well as the
founder and former leader of a South Korean church known as the Evangelical
Baptist Church of Korea. The Yoo family allegedly controls a holding company
that has significant stakes in several large South Korean companies. Yoo himself
is alleged to have been involved in his family’s businesses and to have served as
the de facto leader of his father’s church since 2010.

On May 8, 2014, a judge of the Incheon District Court in South Korea
issued a warrant for Yoo's arrest. South Korean prosecutors charged Yoo with
seven counts of embezzlement in violation of Korean criminal law committed
within South Korea’s jurisdiction.

Shortly thereafter, starting in May 2014, the South Korean government sent
several requests in the form of diplomatic notes to the United States government
seeking the extradition of Yoo to South Korea, pursuant to an extradition treaty
in place between that country and the United States (the “Treaty”) and the

federal extradition statute, 18 U.S.C. § 3184. On February 27, 2020, the United
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States Attorney for the Southern District of New York filed a sealed complaint in
the district court before a magistrate judge, seeking a warrant for Yoo’s arrest and
a certification that Yoo was extraditable under the Treaty pursuant to § 3184. On
July 22, 2020, the magistrate judge issued an arrest warrant, and Yoo was
subsequently arrested and detained without bail.

Drawing on South Korea’s extradition requests, the government’s
complaint alleged that between January 2008 and March 2014, Yoo “leveraged his
family’s power as business and religious leaders in Korea to pilfer the assets of
various companies,” by “conspir[ing] with the chief executive officers of the
[v]ictim [cJompanies to enter into sham contracts that served as vehicles through
which [Yoo] embezzled millions of dollars.” J.A. at 6." Yoo's alleged
embezzlements were committed in three principal ways: first, by causing the
victim companies to make payments to him based on fraudulent trademark
licensing agreements; second, by causing the victim companies to make
payments to him based on fraudulent agreements for business consulting

services; and third, by causing the victim companies to fund an exhibition of his

' The parties have filed a Joint Appendix in this appeal. Yoo has also filed a
Special Appendix. We cite to the Joint Appendix as “J.A.” and the Special
Appendix as “S.A.” throughout this opinion.

5
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father’s photography and “making disguised payments that were structured as
advance payments for the purchase of the photographs at inflated values.” Id.
The South Korean government alleges that Yoo defrauded the victim companies
of the equivalent of approximately $23 million.

On March 3, 2021, the magistrate judge held an extradition hearing. After
finding that Yoo was extraditable, the magistrate judge issued a Certification of
Extraditability and Order of Commitment (the “Certificate”) on July 2, 2021. In re
Extradition of Hyuk Kee Yoo, No. 20-M]J-2252, 2021 WL 2784836, at *1 (S.D.N.Y. July
2,2021). Yoo, who had opposed his extradition and moved to dismiss the
complaint, argued that the allegations of criminal conduct were not supported by
probable cause and that his extradition was barred by the applicable statute of
limitations in the United States under the terms of the Treaty. Id. The magistrate
judge found that the “extradition request demonstrat[ed] probable cause and
satisfie[d] the relevant requirements,” and that, under the terms of the Treaty, the
court “lack[ed] authority to determine whether this prosecution is time-barred, as
that inquiry is a discretionary matter reserved for the Secretary of State.” Id.

On July 21, 2021, Yoo petitioned the district court for a writ of habeas

corpus under 28 U.S.C. § 2241, challenging the magistrate judge’s determination
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as to his extraditability and the issuance of the Certificate. As before the
magistrate judge, Yoo argued that he could not be extradited to South Korea
because the embezzlement charges he faces there are time-barred and not
supported by probable cause.

On November 1, 2021, the district court denied Yoo’s petition. Yoo v. United
States, No. 21-cv-6184, 2021 WL 5054726 (S.D.N.Y. Nov. 1, 2021). Agreeing with
the magistrate judge, the district court interpreted the Treaty’s relevant
provisions to commit the determination of whether the South Korean charges are
time-barred to the Secretary of State’s discretion. Id. at *9. The district court noted
that the executive branch is the “final decision-maker and retains discretion to
deny extradition,” meaning that “discretionary determinations” under the Treaty
are consigned to the authority of the Secretary of State while “mandatory
determinations” are to be made by the extraditing court. Id. at *4 (quotation
marks omitted). The district court found that, based on the text of the Treaty, any
analysis of whether a charge faced by an extraditee was beyond the relevant
statute of limitations was “a discretionary task assigned to the executive branch,”
and the district court therefore did not address the merits of Yoo’s time-bar claim.

Id. at *9. The district court proceeded to consider and reject Yoo’s probable cause
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challenge. Id. at *9-17. Accordingly, the district court denied Yoo's petition. Id. at
*17.

Yoo timely appealed the district court’s denial of his habeas corpus
petition. On appeal, Yoo has abandoned the probable cause argument and
challenges only the district court’s ruling as to the statute of limitations.

DISCUSSION

L. Standard of Review

“Our review of the denial of a petition for habeas corpus in extradition
proceedings is ‘narrow’ in scope.” Sacirbey v. Guccione, 589 F.3d 52, 62 (2d Cir.
2009), quoting Murphy v. United States, 199 F.3d 599, 601 (2d Cir. 1999). “A
reviewing court can consider only three issues: ‘(1) whether the judge below had
jurisdiction; (2) whether the offense charged is extraditable under the relevant
treaty; and (3) whether the evidence presented by the Government established
probable cause to extradite.”” Id. at 63, quoting Cheung v. United States, 213 F.3d
82, 88 (2d Cir. 2000).

While we may not “second guess the determination of the magistrate judge
to issue an order certifying a request for extradition,” it is “nevertheless our duty

... to ensure that the applicable provisions of the treaty and the governing
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American statutes are complied with.” Id. (brackets and quotation marks
omitted). We therefore “review the factual findings of the District Court for clear
error and its legal determinations de novo.” Id.

II.  Analysis

This appeal centers on the meaning of the Treaty’s Lapse of Time provision
— specifically, whether the use of the word “may” in the first sentence of that
provision is discretionary or mandatory in nature. The Lapse of Time provision
appears in Article 6 of the Treaty and provides:

Extradition may be denied under this Treaty when the
prosecution or the execution of punishment of the
offense for which extradition is requested would have
been barred because of the statute of limitations of the
Requested State had the same offense been committed
in the Requested State. The period during which a
person for whom extradition is sought fled from justice
does not count towards the running of the statute of
limitations. Acts or circumstances that would suspend
the expiration of the statute of limitations of either State
shall be given effect by the Requested State, and in this
regard the Requesting State shall provide a written
statement of the relevant provisions of its statute of
limitations, which shall be conclusive.

S.A. at 46 (emphasis added). The question on appeal is who decides whether the

statute of limitations of the Requested State — here, the United States — applies to
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bar an extradition: the court, in making a mandatory determination before
issuing a certificate of extraditability, or the Secretary of State, in making a
discretionary decision in his capacity as part of the Executive Branch of the
United States government.

Yoo argues that whether the applicable statute of limitations has run is a
mandatory determination for the court — and not the Secretary of State — to make;
that the untimeliness of those charges is a mandatory bar to his extradition; and
that the magistrate judge therefore erred in issuing the Certificate. The
government in turn argues that the application of the Treaty’s Lapse of Time
provision is a discretionary decision to be made by the Secretary of State when
the United States is the Requested State, or by the relevant executive authority in
South Korea when South Korea is the Requested State. Both parties draw on the
federal courts’ traditional role in extradition proceedings, the Treaty’s text, and
the Treaty’s legislative history to support their arguments. After our review of
the Treaty’s text and legislative history, as well as the parties” arguments, we
agree with the government and find that the district court did not err in denying

Yoo’s habeas petition.

10
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A.  The Court’s Role in Extradition Proceedings

Federal courts play an important role in extradition proceedings. The
federal extradition statute, 18 U.S.C. § 3184, provides the legal framework for
extradition proceedings, and that statute’s “primary function” is to “interpose the
judiciary between the executive and the individual.” Lo Duca v. United States, 93
F.3d 1100, 1103 (2d Cir. 1996) (brackets and quotation marks omitted). Under
§ 3184, “any justice or judge of the United States, or any magistrate judge
authorized to do so by a court of the United States,” may hear and consider the
“evidence of criminality” presented by a complaint seeking the extradition of an
individual within that court’s jurisdiction to the country where those criminal
acts were allegedly committed. 18 U.S.C. § 3184.

During an extradition hearing, the “judicial officer’s inquiry is confined to
... whether a valid treaty exists; whether the crime charged is covered by the
relevant treaty; and whether the evidence marshaled in support of the complaint
for extradition is sufficient under the applicable standard of proof.” Cheung, 213
F.3d at 88. If, after a hearing, the court “deems the evidence sufficient to sustain
the charge under the provisions of the proper treaty or convention” between the

United States and the foreign state, 18 U.S.C. § 3184, the court shall “issue a

11
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certificate of extraditability to the Secretary of State, who has final and
discretionary authority to extradite the fugitive.” Skaftouros v. United States, 667
F.3d 144, 154 (2d Cir. 2011). An extradition hearing is “’essentially a preliminary
examination to determine whether a case is made out which will justify the
holding of the accused and his surrender to the demanding nation.”” Id. at 155,
quoting Lo Duca, 93 F.3d at 1104.

But unlike other court orders that are final decisions and appealable as of
right under 28 U.S.C. § 1291, extradition orders are “regarded as preliminary
determinations,” and “may only be reviewed by a petition for a writ of habeas
corpus under 28 U.S5.C. § 2241.” Id. at 157, citing [hirad v. Ferrandina, 536 F.2d 478,
482 (2d Cir. 1976). That review is nevertheless limited. “Courts have consistently
held that habeas corpus is available to an extraditee ‘only to inquire whether the
magistrate had jurisdiction, whether the offense charged is within the treaty and
.. . whether there was any evidence warranting the finding that there was
reasonable ground to believe the accused guilty.”” Id., quoting Fernandez v.
Phillips, 268 U.S. 311, 312 (1925). Like other decisions on habeas corpus petitions,
the district court’s habeas ruling may be appealed by the losing party to the

appropriate court of appeals. See 28 U.S.C. § 2253(a) (providing that in a habeas

12
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corpus proceeding, “the final order shall be subject to review, on appeal, by the
court of appeals for the circuit in which the proceeding is held”).

In order to obtain habeas relief, the extraditee “must prove by a
preponderance of the evidence that he is “in custody in violation of the
Constitution or laws or treaties of the United States,” which, in this context, will
typically mean in violation of the federal extradition statute, 18 U.S.C. § 3184, or
the applicable extradition treaty.” Skaftouros, 667 F.3d at 158 (internal quotation

"

omitted). It is the duty of the federal courts to “’ensure that the applicable
provisions of the treaty and the governing American statutes are complied
with.”” Sacirbey, 589 F.3d at 63, quoting United States ex rel. Petrushansky v.
Marasco, 325 F.2d 562, 565 (2d Cir. 1963) (brackets omitted).

But the issuance of a certificate of extraditability and the denial of habeas
relief are not the end of the story, as the courts are not the final arbiter in
extradition cases. “If habeas relief is denied, the Secretary of State has sole
discretion to weigh the political and other consequences of extradition and to
determine finally whether to extradite the fugitive,” Cheung, 213 F.3d at 88, citing

18 U.S.C. § 3186, because the “question of the wisdom of extradition remains for

the executive branch to decide,” Murphy v. United States, 199 F.3d 599, 602 (2d Cir.

13
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1999) (citation and quotation marks omitted). The Secretary of State does not
have a legal duty to extradite a fugitive and may ultimately refuse to do so, even
if the district court issues a certificate of extraditability. Lo Duca, 93 F.3d at 1103-
04. Owing to the Executive Branch’s special role in handling the United States’
foreign affairs, the Secretary of State may “reverse the judicial officer’s
certification of extraditability if she believes that it was made erroneously” but
may also “decline to surrender the [fugitive] on any number of discretionary
grounds, including but not limited to, humanitarian and foreign policy
considerations.” United States v. Kin-Hong, 110 F.3d 103, 109 (1st Cir. 1997).
B.  The Text of the Treaty

Yoo argues that under the terms of the Treaty, the embezzlement charges
he faces in South Korea are time-barred. Yoo focuses primarily on the meaning of
the word “may” in the first sentence of the Lapse of Time provision in Article 6,
which states that “[e]xtradition may be denied under this Treaty when the
prosecution or execution of punishment of the offense for which extradition is
requested would have been barred because of the statute of limitations of the
Requested State.” S.A. at 46 (emphasis added). Yoo argues that even if the use of

the word “may” usually implies discretion, that reading “should not be

14
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controlling when other considerations point differently,” as he argues they do in
this case. Appellant’s Br. 14-15. We disagree.

The interpretation of treaties is a familiar exercise in the federal courts:
“The interpretation of a treaty, like the interpretation of a statute, begins with its
text.” GE Energy Power Conversion France SAS, Corp. v. Outokumpu Stainless USA,
LLC, 140 S. Ct. 1637, 1645 (2020) (citation and quotation marks omitted). In
interpreting both statutes and treaties, courts seek to “avoid readings that ‘render
statutory language surplusage’ or ‘redundant.”” Sacirbey, 589 F.3d at 66, quoting
Filler v. Hanvit Bank, 378 F.3d 213, 220 (2d Cir. 2004). But where the “language of a
treaty is plain, a court must refrain from amending it because to do so would be
to make, not construe, a treaty.” Georges v. United Nations, 834 F.3d 88, 92 (2d Cir.
2016) (brackets, quotation marks, and citation omitted).

In addition to the treaty’s text, courts have also “considered as “aids to its
interpretation” the negotiation and drafting history of the treaty as well as “the
postratification understanding’ of signatory nations.” Medellin v. Texas, 552 U.S.
491, 507 (2008), quoting Zicherman v. Korean Air Lines Co., 516 U.S. 217, 226 (1996).
And while the matter of treaty interpretation is ultimately a question of law for

the courts, “given the nature of the document and the unique relationships it

15
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implicates, the Executive Branch’s interpretation of a treaty is entitled to great
weight.” Georges, 834 F.3d at 93 (quotation marks and citation omitted).

We are not the first Court of Appeals to consider the meaning of the word
“may” in Article 6 of the Treaty between the United States and South Korea. In
Patterson v. Wagner, 785 F.3d 1277 (9th Cir. 2015), the Ninth Circuit reasoned that
because the “normal reading of ‘may’ is permissive, not mandatory,” the “most
natural reading of Article 6. . . is that untimeliness is a discretionary factor for the
Secretary of State to consider in deciding whether to grant extradition.” Id. at
1281. Under the Ninth Circuit’s reading, “the Secretary ‘may” decline to extradite
someone whose prosecution would be time-barred in the United States, but he or
she is not required to do so,” and “there is no mandatory duty that a court may
enforce.” Id.

Another of our sister Circuits has similarly read the language of Article 6’s
Lapse of Time provision as discretionary in nature. The Sixth Circuit, sitting en
banc, discussed the U.S.-Korea Treaty, as well as several other treaties with
similar provisions to which the United States is a party, in interpreting the lapse
of time provision in the extradition treaty between the United States and Mexico.

Martinez v. United States, 828 F.3d 451, 460-61 (6th Cir. 2016). The court cited

16
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Article 6 of the Treaty as an example of a provision that “permits the parties to
deny extradition” in the relevant circumstances. Id. at 460 (emphasis added). The
court contrasted the U.S.-Korea Treaty with the extradition treaty between the
United States and France, noting that the latter “forbids extradition if prosecution
is ‘barred by lapse of time” in the requested State.” Id. at 461 (citation omitted, first
emphasis added, and second emphasis in original).

We agree with the conclusions of our sister Circuits in Patterson and
Martinez that the most natural reading of the word “may” in Article 6 is
permissive, not mandatory. The use of the word “may” — in contrast to words
like “shall” or “must” — authorizes, rather than commands. See N.Y. State Dep’t of
Env’t Conservation v. Fed. Energy Regul. Comm’n, 991 F.3d 439, 446 (2d Cir. 2021);
see also Jama v. Immigr. & Customs Enf't, 543 U.S. 335, 346 (2005) (“The word ‘may’
customarily connotes discretion.”). On a plain reading of Article 6’s text, we see
no reason to disagree with the reading given to that provision by the Ninth and
Sixth Circuits.

Yoo objects to the district court’s reliance on Patterson and its ultimate
determination that the “natural reading of the first sentence [of Article 6] is that it

is permissive rather than mandatory.” See Yoo, 2021 WL 5054726, at *5. Of course,

17
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the use of the word “may” is not “necessarily conclusive of congressional intent
to provide for a permissive or discretionary authority.” Cortez Byrd Chips, Inc. v.
Bill Harbert Constr. Co., 529 U.S. 193, 198 (2000). We have also acknowledged that
“in some limited scenarios, the word “‘may’ can impose a mandatory directive,”
because “[a]lthough ‘the word “may,” when used in a statute, usually implies
some degree of discretion, this common-sense principle of statutory construction
is by no means invariable and can be defeated by indications of legislative intent
to the contrary or by obvious inferences from the structure and purpose of the
statute.”” In re Clinton Nurseries, Inc., 998 F.3d 56, 66 (2d Cir. 2021) (brackets
omitted), quoting United States v. Rodgers, 461 U.S. 677, 706 (1983).

Yoo argues that a “careful reading of the Treaty demonstrates that the
drafters did not use ‘may’ consistently to identify those issues that were for the
Secretary of State to consider in the exercise of his discretion,” Appellant’s Br. 12.
The Treaty does, of course, use the words “may” and “shall,” along with related
terms in multiple places and with multiple variations. For instance, as Yoo points
out, Article 2(4) of the Treaty, which addresses situations in which the charged
offense was committed outside of the Requesting State’s territory, provides that

“[i]f the laws in the Requested State do not” provide for “punishment of an
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offense committed outside of its territory in similar circumstances” then the
“executive authority of the Requested State may, in its discretion, grant extradition,
provided that the requirements of this Treaty are met.” S.A. at 44 (emphasis
added). Yoo argues that if ““may” always means executive branch discretion, then
the words “executive authority” and “in its discretion” would be surplusage” in
Article 2(4), as “[t]he word “may” would be enough.” Appellant’s Br. 12.

But Yoo’s argument ignores the fact that the Treaty uses the word “may,”
standing alone, in several other provisions, including in Article 2(4) itself. For
instance, Article 2(4) also states that “[e]xtradition may be refused when the
offense for which extradition is sought is regarded under the law of the
Requested State as having been committed in whole or in part in its territory and
a prosecution in respect of that offense is pending in the Requested State.” S.A. at
44 (emphasis added). As another example, Article 2(7) provides that “[w]here the
request for extradition relates to a person sentenced to deprivation of liberty by a
court of the Requesting State for any extraditable offense, extradition may be
denied if a period of less than four months remains to be served.” Id. at 45
(emphasis added). Similarly, Article 4(4) provides that “[t]he executive authority

of the Requested State may refuse extradition for offenses under military law
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which are not offenses under ordinary criminal law.” Id. at 46 (emphasis added).
And Article 7(1) provides that “[w]hen the offense for which extradition is sought
is punishable by death under the laws in the Requesting State and is not
punishable by death under the laws in the Requested State, the Requested State
may refuse extradition” unless certain conditions are met. Id. at 47 (emphasis
added). Yoo himself concedes that the use of the word “may” in Article 7(1)
“implies a degree of discretion,” Appellant’s Br. 13, though he maintains that the
use of the word “may” in Article 6 does not.

The Treaty also uses the word “shall” in several places. For example,
Article 4(1) provides: “Extradition shall not be granted if the Requested State
determines that the offense for which extradition is requested is a political
offense.” S.A. at 45 (emphasis added). And Article 5 provides: “Extradition shall
not be granted when the person sought has been convicted or acquitted in the
Requested State for the offense for which extradition is requested.” Id. at 46
(emphasis added).

The Treaty’s uses of both “may” and “shall” demonstrate that its drafters
were well aware of the difference between permissive and mandatory

determinations and how to provide for each of them when drafting the Treaty’s
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text. Moreover, the Treaty uses the word “shall” in Articles 4 and 5, the Articles
immediately preceding Article 6, to delineate instances in which extradition
“shall not be granted” — that is, where the relevant offense is a political offense or
where the person sought has already been convicted or acquitted of the relevant
offense in the Requested State — but then uses the word “may” in the very next
Article to describe when extradition is available for offenses whose prosecution
would have been barred by the Requested State’s statute of limitations had the
offense been committed within that State’s jurisdiction. The mandatory refusals
in Articles 4 and 5 sharply contrast with the permissive nature of Article 6, and it
is difficult to escape the implication that the shift from using “shall not be
granted” to “may be denied” in back-to-back Articles was deliberate.

The Supreme Court has “caution[ed] against ignoring contexts in which
‘Congress’ use of the permissive “may” contrasts with the legislators” use of a
mandatory “shall” in the very same section,” and where ‘elsewhere in the same
statute, Congress use[s] “shall” to impose discretionless obligations.”” Clinton
Nurseries, Inc., 998 F.3d at 66 (brackets omitted), quoting Lopez v. Davis, 531 U.S.
230, 241 (2001). The Treaty does indeed use the words “may” and “shall,” or

similar phrases, within the same provision. For example, Article 2(4), which, as
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we previously noted, uses both “may” and the formulation “may, in its
discretion,” also provides that “[i]f the offense was committed outside the
territory of the Requesting State, extradition shall be granted in accordance with
this Treaty” under certain circumstances. S.A. at 44 (emphasis added). And
Article 3(1) provides: “Neither Contracting State shall be bound to extradite its
own nationals, but the Requested State shall have the power to extradite such
person if, in its discretion, it be deemed proper to do so.” Id. at 45 (emphasis
added).

Both of those provisions — as well as others throughout the Treaty —
demonstrate that the Treaty’s drafters knew the difference between a mandatory
determination and a discretionary consideration and drafted the Treaty’s
provisions accordingly. The fact that the Treaty’s drafters sometimes used

additional, perhaps superfluous, phrases like “in its discretion” in other

>Yoo argues with regard to Article 3(1) that if “’shall’ always means that an issue
is mandatory, then the words “in its discretion” would be contradictory.”
Appellant’s Br. 13. But in the context of this provision, the second “shall” in the
sentence “Neither Contracting State shall be bound to extradite its own nationals,
but the Requested State shall have the power to extradite such person if, in its
discretion, it be deemed proper to do so,” is plainly not used to imply any kind of
mandatory meaning or directive. Rather, it simply provides that the Requested
State has the (absolute) power to extradite its own national if, in the Requested
State’s discretion, it “be deemed proper to do so.”
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provisions of the Treaty does not mean that the word “may,” standing alone,
lacks its customary meaning of being permissive or providing for discretion,
absent compelling evidence to the contrary. As the Supreme Court has instructed,
in some situations it is “appropriate to tolerate a degree of surplusage rather than
adopt a textually dubious construction.” United States v. Atl. Rsch. Corp., 551 U.S.
128, 137 (2007).

We think this is just such a situation. We conclude that the word “may”
has it customary meaning when used in Article 6 and that it is, based on the plain
text, permissive or discretionary in nature. There is nothing in the Treaty’s text
that indicates that the word “may” has any meaning other than its customary
one.

C.  Legislative History

In addition to his textual argument, Yoo points to the Treaty’s legislative
history to argue that it “compels the conclusion that untimeliness bars extradition
— i.e., that it is a mandatory bar — and therefore the issue is for the court.”
Appellant’s Br. 16. Yoo focuses on three pieces of legislative history: the Senate
Report’s introductory summary of the Treaty’s “Key Provisions,” prepared by

the Senate Committee on Foreign Relations and submitted to the Senate in its
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consideration of the Treaty; the Technical Analysis to that same Senate Report,
prepared by the U.S. treaty negotiators; and a colloquy between a United States
senator and the then-Acting Director of the Office of International Affairs during
the Congressional hearing on the Treaty. But on closer examination, none of these
compels us to revisit our conclusion that Article 6 is discretionary in nature. In
fact, the most reliable piece of legislative history — the Senate Report’s Technical
Analysis of Article 6 — actually confirms that conclusion.

Yoo first points to the Senate Report’s summary of the Treaty’s “Key
Provisions.” The section of the summary dealing with Article 6’s Lapse of Time
provision reads in its entirety as follows:

The Treaty with the Republic of Korea precludes

extradition of offenses barred by an applicable statute of

limitations. However, time during which a fugitive has

fled prosecution is not to be counted toward the

applicable limitation period, or is any other time that

would suspend the limitation period under the law of

either the Requesting or Requested State.
S. Rep. No. 106-13 at 5 (1999); S.A. at 73. Yoo argues that “[a] summary section is
intended to convey the gist of a provision, and the gist here is that Article 6 is

mandatory,” because the summary’s use of the word “precludes” “does not

allow for discretion.” Appellant’s Br. 16. Other sections of the summary, such as
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the summary of the “Death Penalty Exception,” use words like “permits,” S. Rep.
No. 106-13 at 4; S.A. at 72, rather than the word “precludes,” a difference that
does support Yoo’s argument. But the use of one word in a summary section of a
Senate Report cannot hold the weight Yoo wishes to place on it, especially when
it is directly contradicted by not only the Treaty’s enacted language, but also that
same Senate Report’s more detailed treatment of Article 6 in its Technical
Analysis section.

In relevant part, that Technical Analysis, which was prepared by the U.S.
treaty negotiators for the Senate Committee on Foreign Relations, see S.A. at 74,
reads as follows:

Article 6 states that extradition may be denied
when the prosecution would have been barred by lapse
of time according to the law of the Requested State had
the same offense been committed in the Requested State.
Similar provisions are found in recent U.S. extradition
treaties with Japan, France, and Luxembourg.

Korea insisted on this provision because Korean
law demands that extradition be denied if the statute of
limitations would have expired in either Korea or in the
Requesting State. However, the delegations were
sensitive to the fact that U.S. and Korean statutes of
limitations are so different that this provision could be
very difficult to implement.
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S. Rep. No. 106-13 at 14; S.A. at 82 (footnotes omitted). Contrary to Yoo's
assertions, the Technical Analysis actually confirms our plain reading. That
section’s very first line provides: “Article 6 states that extradition may be denied
when the prosecution would have been barred by lapse of time . ..” Id. (emphasis
added). That first line both matches the Treaty’s enacted language and
contradicts the Senate Report’s summary section, suggesting that the use of the
word “precludes” in that section was an error. Thus, as the Ninth Circuit noted in
Patterson,”[t]he more detailed technical analysis of the treaty . . . describes Article
6 in permissive terms.” 785 F.3d at 1282.

But Yoo ignores that first line of the Technical Analysis. Instead, he focuses
on the section’s use of the words “insisted” and “demands,” in describing South
Korea’s priorities in negotiating the Treaty, arguing that those words “bespeak
lack of discretion.” Appellant’s Br. 17. He further asserts that “[i]f a country
demands that extradition be denied under certain circumstances, it is not leaving
the issue open to debate or negotiation.” Id.

But the Technical Analysis’s account of the Treaty’s negotiation does not
indicate that Article 6 itself is mandatory in nature. The fact that South Korea

“insisted” on the Lapse of Time provision because of the specific “demands” of
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the Korean statute of limitations means only that South Korea, when acting as the
Requested State, wanted the ability to deny extradition if the statute of limitations
for the relevant offense had lapsed under Korean law. The fact that South Korea
demanded a certain provision with the intent to apply its own statutes of
limitations in most circumstances — or even in every circumstance — does not
mean that the parties lack all discretion. Rather, South Korea simply insisted that
the Treaty would provide it with the power to exercise its discretion to apply its
own statutes of limitations. Neither the fact that the Treaty grants that power to
both countries nor the putative intention of South Korea to exercise that power in
most or all cases is inconsistent with the clear statement in the Treaty’s language
that the United States retains discretion to decide whether to extradite on that
basis — discretion that, under United States law, is exercised by the Secretary of
State.

Further, the Technical Analysis itself cites to three other extradition treaties
—ones the United States negotiated around the same time it negotiated the Treaty
with South Korea — as examples of treaties with “[s]imilar provisions.” S.A. at 82.
As the Ninth Circuit points out, “two of those treaties use the word ‘shall,” and

one uses the word ‘may.”” Patterson, 785 F.3d at 1282. The Technical Analysis’s
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citations to these other treaties demonstrate that the United States was well aware
of the different configurations of language it could use in a given treaty’s
provisions to achieve different outcomes. In other words, as the Ninth Circuit
observed in Patterson, “[w]hen parties to a treaty intend to make an exception to
extradition mandatory . . . they know how to state that it “shall” apply.” Id. Here,
based on the plain language of the Treaty and the Technical Analysis, the parties
intended to make the statute of limitations exception to extradition permissive,
and knew how to state that it “may” apply.
Yoo's third piece of legislative history is a colloquy between U.S. Senator

Rod Grams of Minnesota and John Harris, then the Acting Director of the Office
of International Affairs in the Department of Justice’s Criminal Division, that
took place during the Congressional hearing on the Treaty. That colloquy went as
follows:

SENATOR GRAMS: Article 6 of the proposed treaty

bars extradition in cases where the law of the requested

State would have barred the crime due to a statute of

limitations having run out.

Now South Korea, unlike other treaty partners
with similar commitments, also allows the time to
continue running on the time limitation, even when

charges are filed. Actions that would toll the statute of
limitations, therefore, will apply under this treaty.
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So the question is are you confident that this
article of the treaty adequately insures that fugitives
cannot simply run out the clock by fleeing to Korea?

MR. HARRIS: Senator, this article of the treaty was the
subject of considerable negotiation. As you may recall,
of the treaties that were before the Senate last fall, most
of them had slightly different language. Many of our
most modern extradition treaties flatly state that the
statute of limitations of the requesting State will apply.

We have a few in which it was not possible to
reach that resolution. In this case, because of the specific
provisions of Korean law, we did agree that the statute
of limitations of the requested State would apply. But,
as you have indicated, the specific language in the
article is crafted so that those factors which toll the
statute of limitations under the law of the requesting
State would be given weight.

So when the United States is making a request to
Korea, there should be the ability to prevent a
miscarriage of justice by the statute of limitations of
Korea having expired before extradition can be
accomplished.

S.A. at 104.

Yoo argues that Senator Grams “[p]lainly . . . believed that Article 6 was a
mandatory provision” and that because Mr. Harris “said nothing, either directly
or by implication, to contradict Senator Grams’ statement that if the statute of
limitations has expired, . . . “the proposed treaty bars extradition.”” Appellant’s Br.

20 (emphasis in original). In Yoo's view, if Senator Grams’s understanding was
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incorrect and Article 6 was actually a permissive factor for the Secretary of State
to consider in his or her discretion, Mr. Harris would have corrected him.

Like the Senate Report summary, the colloquy between Senator Grams and
Mr. Harris cannot bear the weight Yoo wants it to. We agree with the Ninth
Circuit in Patterson that the colloquy “only weakly supports [the] contention that
the Senate understood the provision to be mandatory.” 785 F.3d at 1282. We also
agree with the district court that because the focus of the colloquy was on a
scenario in which the United States requested extradition from South Korea, rather
than the other way around, as it is in Yoo’s case, the colloquy is “not particularly
helpful in answering the question here.” Yoo, 2021 WL 5054726, at *8. In any case,
one senator’s misunderstanding of a treaty provision is not conclusive as to the
understanding of the Senate as a whole or binding on us as a federal court.

After considering the legislative history, only two pieces cited by Yoo
counsel weakly in his favor. The more reliable evidence — the Senate Report’s
Technical Analysis — actually points the other way. We credit that evidence in
reaching our conclusion that whether Article 6 applies is a discretionary

determination to be made by the Secretary of State.
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D. Other Considerations

In addition to the legislative history, we consider the executive branch’s
own interpretation of the Treaty. Here, the evidence of that interpretation further
confirms our interpretation of the plain language of Article 6. “We place great
weight on the interpretation of a treaty by the Executive of our federal
government.” Mora v. New York, 524 F.3d 183, 204 (2d Cir. 2008) (quotation marks
and citations omitted); see also Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176,
184-85 (1982) (“Although not conclusive, the meaning attributed to treaty
provisions by the Government agencies charged with their negotiation and
enforcement is entitled to great weight.”).

With one minor exception highlighted by Yoo, it appears that the United
States government’s position on the permissive nature of Article 6 has been
consistent. In presenting the Treaty it had negotiated to the President, the State
Department made clear in its submittal letter that “Article 6 permits extradition to
be denied when the prosecution or the execution of punishment of the offense for
which extradition is requested would have been barred because of the statute of
limitations of the Requested State had the same offense been committed in the

Requested State.” S. Treaty Doc. No. 106-2 (emphasis added). And, as we noted
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above, in presenting the Treaty to the United States Senate, those responsible for
negotiating the Treaty made clear in the Technical Analysis that Article 6 was
discretionary, and not mandatory, in nature. We find that the government’s own
consistent interpretation of the Treaty is entitled to great weight.

Moreover, “[w]hen the parties to a treaty both agree as to the meaning of a
treaty provision, and that interpretation follows from the clear treaty language,
we must, absent extraordinarily strong contrary evidence, defer to that
interpretation.” Sumitomo Shoji Am., 457 U.S. at 185. The government represented
before the district court that the South Korean government shares its position that
the word ““may’ means ‘may,” not ‘must,”” in Article 6. Yoo, 2021 WL 5054726, at
*9 n.7. Absent evidence to the contrary, we see no reason not to defer to the
parties’” interpretation of their Treaty.

Yoo cites one prior extradition proceeding involving South Korea to argue
that the government’s position regarding Article 6 has not been consistent. In
Man-Seok Choe v. Torres, 525 F.3d 733 (9th Cir. 2008), South Korea sought
extradition of a Korean citizen living in California to face corruption charges. Id.
at 736. There, the government did not present the extradition court with the

position it has taken throughout this litigation, namely that the federal courts do
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not have the authority to deny extradition based on Article 6 of the Treaty
because that provision uses discretionary language and only the Secretary of
State may make that determination in his or her discretion. Instead, the
government did not raise that argument until oral argument on appeal before the
Ninth Circuit. Id. at 740 n.9. The Ninth Circuit deemed this argument “waived”
because it was raised for the first time only on appeal. Id.

Yoo relies on the Ninth Circuit’s waiver finding in Choe to argue that if
“may” really has the meaning the government argued it did during oral
argument before the Ninth Circuit, the government would have taken that
position from the beginning of the Choe litigation. The government represents
that it has maintained the position it presents here in other similar extradition
cases involving the Treaty. The government also argues that “a single inadvertent
waiver by a different United States Attorney’s Office should not detract from the
deference owed to the Government’s position.” Appellee’s Br. 17-18 n.3. We
agree with the government. The fact that one United States Attorney’s Office
simply failed to raise an argument — as opposed to affirmatively taking the
opposite position — and thereby forfeited it before one of our sister circuits does

not hold much weight when compared to the government’s otherwise consistent
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position, particularly where the government did in that very case eventually
adopt the same position that it has otherwise consistently advocated.

Yoo finally argues that because statutes of limitations provide certain
protections for those accused of crimes, leaving it to the Secretary of State to
decide in his discretion whether the statute of limitations bars an extradition
would “dilute[]” those protections and would be “dangerous to liberty.”
Appellant’s Br. 22-23. We agree with Yoo that statutes of limitations serve
important purposes. But none of those purposes offer powerful reasons for us to
interpret the Treaty in the way Yoo argues we should, given that the language of
the Treaty and the government’s intent in negotiating and signing the Treaty
clearly points the other way.

Moreover, while the concept of a limitations provision requiring criminal
cases to be brought within a specified period serves important purposes, the
specific statute of limitations chosen by a jurisdiction for a given offense
necessarily represents a somewhat arbitrary exercise in line-drawing. And the
very arbitrariness of any given statute of limitations for any given crime makes
the issue well-suited to discretionary determinations such as those provided for

by Article 6. Indeed, there are any number of reasons why a country entering an

34



Case 21-2755, Document 88-2, 10/31/2022, 3410707, Page35 of 38

extradition treaty might want to retain discretion in deciding whether to
extradite, even if its own statute of limitations would be violated had the crime
been committed within its jurisdiction. For example, consider a hypothetical
financial crimes offense, similar to those Yoo faces, which has a six-year statute of
limitations in the Requesting State but only a five-year statute of limitations in
the Requested State. Suppose that the Requesting State indicted the offender five
years and a month after the offense was committed, and only later located the
offender, now a fugitive, in the Requested State. Even though the offender could
not be prosecuted in the Requested State for the same offense had it happened
there, he could still be prosecuted in the Requesting State. An extradition under
those circumstances would hardly be outrageous given that the Requesting
State’s delay in bringing charges was still within its own statute of limitations.
But suppose the Requesting State has recently extended the statute of limitations
to thirty years, in order to permit prosecuting a specific offender for a twenty-
five-year-old financial crime. In that situation, the Requested State may
reasonably hesitate to extradite, particularly in light of its own, much shorter
statute of limitations and the nature of the offense. There is nothing absurd about

a country’s reserving discretion to consider whether applying its own statute of
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limitations would, in a given case, be overly protective or necessary to avoid
injustice, rather than setting an invariant rule binding its courts to deny
extradition.’

At bottom, bilateral treaties are the result of negotiations between the
signatory parties. As the Sixth Circuit’s survey of different extradition treaties in
Martinez demonstrates, 828 F.3d at 460-61, different countries may well have
different priorities when it comes to enforcing their own statutes of limitations.
Moreover, as that survey demonstrates, the United States itself does not seem to
have an inflexible position on the statute of limitations issue, as it has negotiated
treaties with both mandatory and permissive provisions. That variety is instead
likely the result of different priorities among the United States’s treaty partners.
The fact that there is no consistent approach to the statute of limitations issue

among extradition treaties demonstrates that the permissive nature of this

® We do not suggest that our analysis of possible rationales supporting a
country’s decision to enter a treaty with a discretionary Lapse of Time provision
is a reason, independent of the Treaty’s text, to interpret the Treaty to provide for
such discretion. Rather, we consider these possible rationales only to assess Yoo's
argument that a discretionary provision would be so “dangerous to liberty” that
it could not have been the intention of the Treaty’s drafters to include one. For the
reasons stated, that argument, in addition to being inconsistent with the Treaty’s
text, fails on its own terms.
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Treaty’s Lapse of Time provision is not a deviation from a norm. Rather, it is
simply a variation derived from the negotiations between the United States and
South Korea.

E. Summary

Based on the customary meaning of the word “may” and its particular use
in Article 6 of the Treaty; the Senate Report’s Technical Analysis, the most
authoritative item of legislative history cited by either party to this case; and the
government’s consistent position as to the meaning of the provision, we hold that
the plain meaning of the word “may” in that provision is discretionary, and not
mandatory, in nature. We further hold that because Article 6’s Lapse of Time
provision is discretionary, the decision whether to deny extradition on the basis
that the Requested State’s relevant statute of limitations would have barred
prosecution had the relevant offense been committed within that State’s
jurisdiction is a decision consigned to that State’s relevant executive authority,
and is not a mandatory determination to be made by a federal court before
issuing a certificate of extraditability. For Yoo, that means that the United States
Secretary of State has the authority to determine whether the relevant statute of

limitations would bar Yoo’s prosecution had the charged offenses been
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committed in the United States and, if so, whether to deny extradition on that
basis.* For these reasons, the district court did not err in denying Yoo’s petition
for writ of habeas corpus.

CONCLUSION

For the foregoing reasons, we AFFIRM the judgment of the district court.

* Because the effect of the Lapse of Time provision of the Treaty is a question to
be addressed by the Secretary of State in his discretion, we have no occasion to
comment on the merits of the parties’ conflicting arguments as to whether
prosecution in the United States would be barred by any applicable statute of
limitations.
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