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PART A: PROCEDURAL HISTORY

Petitioner Tremane1 Wood now submits his fourth application for postconviction relief

under 22 O.S. § 1089. Pursuant to Rule 9.7(A)(3) of the Rules of the Oklahoma Court of Appeals,

a copy of the amended (first) application for postconviction relief filed April 25,2007, is

appended to this fourth application as Attachment 1; the second application for postconviction

relief is appended to this fourth application as Attachment 2; and the third application for

postconviction relief is appended to this fourth application as Attachment 3. The addendum and

appendix of exhibits have not been attached, but are available should the Court find them

necessary for its review of this application. The sentences from which relief is sought are:

Count I—Death, Count II—Life; Count III—Life

1. (a) Court in which sentences were rendered: Oklahoma County District Court

(b) Case Number: CF-2002-46

2. Date of original sentence: April 2,2004

3. Terms of sentences:

a. Count I, First-Degree Murder—Death

b. Count II, Robbery with Firearms—Life

c. Count III, Conspiracy—Life

4. Name ofPresidingJudge: Honorable Ray C. Elliott

5. Petitioner Wood is presently in custody at the Oklahoma State Penitentiary, H-Unit.

Does Petitioner have criminal matters pending in other courts? Yes ( ) No (X)

1 In many places in the state-court record, Tremane Wood's first name is incorrectly spelled as
"Termane."
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I. CAPITAL OFFENSE nsfFORMATION

6. Petitioner was convicted of the following crime for which a sentence of death was

imposed: First-Degree Murder

Aggravating factors alleged and found:

a. The defendant knowingly created a risk of death to more than one person;

b. The murder was especially heinous, atrocious, or cruel; and

c. At the present time there exists a probability that the defendant will commit

criminal acts of violence that would constitute a continuing threat to society.

Mitigating factors listed in jury instructions:

a. The defendant is only 24 years old.

b. The defendant's parents were divorced at a young age.

c. The defendant has a family that loves him and will continue to support him in a

prison environment and desperately wants to do so.

d. The defendant has a son, Brendon, who is five (5) years old. He would like to see

what his son becomes and hopefully be a positive influence on him in the future.

e. The defendant has another son, Tremane, who is two (2) years old. He would like

to see what his son becomes and hopefully be a positive influence on him in the

future.

f. The defendant had no father figure during his childhood, and little support from

his natural father.

g. The defendant's mother was absent during most of his childhood and was faced

with substitute parenting.

h. The defendant has a moderately severe mental health disorder.



i. The defendant can live in a structured prison environment without hurting

anyone.

j. The defendant's previous felony conviction was non-violent. This is his first

violent conviction.

k. With increased age, the defendant could become a positive influence on others,

even in prison.

1. The defendant has been employed in the past.

m. The defendant has had prior drug dependencies.

n. The defendant spent time in foster care.

o. The defendant took directions from older brother, Zjaiton Wood.

p. The defendant is of educational potential.

q. The defendant is of average intelligence.

Was victim impact evidence introduced at trial: Yes (X) No ( )

7. Check whether the finding of guilty was made:

After plea of guilty ( ) After plea of not guilty (X)

8. If found guilty after a plea of not guilty, check whether the finding was made by:

A jury (X) A judge without a jury ( )

9. Was the sentence determined by (X) a jury, or ( ) the trial judge.

U. NON-CAPITAL OFFENSE INFORMATION

10. Petitioner was convicted of the following offenses for which a sentence of less than death

was imposed: Robbery with Firearms—Life; Conspiracy to Commit a Felony—Life

11. Check whether the finding of guilty was made:

After plea of guilty ( ) After plea of not guilty (X)



12. If found guilty after a plea of not guilty, check whether the finding was made by:

A jury (X) A judge without a jury ( )

III. CASE INFORMATION

13. Names of lawyers in trial court:

John Albert
3001 NW Classen Boulevard

Oklahoma City, Oklahoma 73106

Lance Phillips
7 South Mickey Mantle Drive, Suite 377
Oklahoma City, Oklahoma 73104

14. Was lead counsel appointed by the court? Yes (X) No ( )

15. Was the conviction appealed? Yes (X) No ( )

To what court or courts? Oklahoma Court of Criminal Appeals

No. D-2004-550 (dismissed Apr. 5, 2005, as untimely)

No. D-2005-171 (out-of-time appeal allowed)

Date Brief in Chief filed: June 28, 2005

Date Response filed: July 22, 2005

Date Reply Brief filed: August 11, 2005

Date of Oral Argument (if set): November 28,2006

Date of Petition for Rehearing: May 21,2007

Has this case been remanded to the District Court for an evidentiary hearing on direct

appeal? Yes (X) No ( )

If so, what were the grounds for the remand?

Ineffective assistance of trial counsel for (1) failure to investigate, develop and
present mitigation evidence; and (2) failure to properly impeach state's witness

Brandy Warden.



16. Names and addresses of lawyers for appeal:

Perry Hudson
1315 North Shartel Avenue

Oklahoma City, Oklahoma 73103

Jason Spamch
805 Northwest 8

Oklahoma City, Oklahoma 73106

17. Was an opinion written by the appellate court? Yes (X) No ( )

Wood v. State, 2007 OK CR 17,158 P.3d 467

18. Was further review sought? Yes (X) No ( )

Petition for writ ofcertiorari to the United States Supreme Court
Denied: Wood v. Oklahoma, 552 US. 999 (2007)

Amended (First) Application for Post Conviction Relief, filed April 25, 2007
Denied: Woodv. State, No. PCD-2005-143 (Okla. Crim. Appjune 30,2010)

Second Application for Post Conviction Relief, filed July 6,2011
Denied: Wood v. State, No. PCD-2011-590 (Okla. Crim. App. Sept. 30,2011)

Petition for a Writ of Habeas Corpus, Tremane Woody. Anita Trammell^ No. 5:10-cv-
00829-HE, United States District Court for the Western District of Oklahoma
Denied: Wood v. Tmmmell, No. CIV-10-0829-HE, 2015 WL 6621397 (W.D. Okla. Oct. 30,

2015)

Appeal to the United States Court of Appeals for the Tenth Circuit
Denied: Wood v. Carpenter, 899 F.3d 867 (10th Cir.), opinion modified and superseded on

denial of rehearing, 907 F.3d 1279 (2018)

Petition for writ ofcertiorari to the United States Supreme Court
Denied: Wood v. Carpenter, 139 S. Ct. 2748 (2019)

Third Application for Post Conviction Relief, filed June 23, 2017
Denied: Wood v. State, No. PCD-2017-653 (Okla. Grim. App. Aug. 28,2017)

Petition for writ ofcertiorari to the United States Supreme Court

Denied: Wood v. Oklahoma, 139 S. Ct. 938 (2019)



Issues raised in first post conviction application:

Proposition I: Trial Court Erred by Excluding Testimony from Expert Witness

Proposition II: Newly Discovered Evidence and New Law Renders Mr. Wood s
Conviction and Sentence Suspect and Unreliable

Proposition III: Petitioner Received Ineffective Assistance of Appellate and Trial Counsel
in Violation of the Sixth, Eighth, and Fourteenth Amendments, and
Article II, §§ 7,9, and 20 of the Oklahoma Constitution

Proposition IV: Prosecutorial Misconduct Resulted in Unfair Proceedings

Proposition V: Error Occurred When Jurors Moved Vehicles after Being Sworn

Proposition VI: The Cumulative Impact of Errors Identified on Direct Appeal and Post-
Conviction Proceedings Rendered the Proceeding Resulting in the Death
Sentence Arbitrary, Capricious, and Unreliable

Issues raised in second post conviction application:

Proposition One: The Trial Court Violated Tremane's Sixth, Eighth, and Fourteenth

Amendment Rights by Impermissibly Coercing the Jury

Proposition Two: Prosecutorial Misconduct During the State Court Proceedings Deprived
Tremane of his Due Process Rights and Rendered his State Court
Proceedings Unfair

Proposition Three: Tremane Was Denied His Sixth and Fourteenth Amendment Right to the
Effective Assistance of Trial Counsel Because Counsel Failed to Present
Evidence Challenging the Testimony of the State's Forensic Expert

Proposition Four: Tremane Was Denied His Sixth, Eighth, and Fourteenth Amendment
Right to Counsel During his Post-Conviction Proceedings

Proposition Five: The State Court 3.11 Proceedings Violated Tremane's Due Process Rights

Proposition Six: Tremane?s Due Process Rights Were Violated by the State Withholding

Exculpatory Evidence

Proposition Seven: The Cumulative Impact of the Errors in this Case Requires Relief



Issues raised in third post conviction application:

Proposition One: Newly discovered evidence establishes that the race of the victim
combined with the race ofTremane Wood himself, greatly affected the
likelihood that Wood would be sentenced to death in violation of Article II
Sections 7, 9,19 and 20 of the Oklahoma Constitution and the Sixth,
Eighth) and Fourteenth Amendments to the United States Constitution.

Issues raised in federal habeas petition:

Claim One:

Claim Two:

Claim Three:

Claim Four:

Claim Five:

Claim Six:

Claim Seven:

Claim Eight:

Claim Nine:

Claim Ten:

Tremane Was Denied His Sixth and Fourteenth Amendment Right to the
Effective Assistance of Counsel During the Penalty Phase of his Capital
Murder Trial Because Counsel Failed to Investigate and Present

Mitigating Evidence

Prosecutorial Misconduct During his Trial Deprived Tremane of his Due

Process Rights

Tremane Was Denied His Fourteenth Amendment Right to Counsel

During His Direct Appeal Proceedings

Because of Errors Regarding the Aggravating Factors in Tremane s case,
His Death Sentence Is in Violation of His Fifth, Sixth, Eighth, and
Fourteenth Amendment Rights

The Trial Court Violated Tremane's Sixth, Eighth, and Fourteenth

Amendment Rights by Impermissibly Coercing die Jury

Tremane Was Denied His Sixth and Fourteenth Amendment Right to the
Effective Assistance of Trial Counsel Because Counsel Failed to Present
Evidence Challenging the Testimony of the State s Forensic Expert

Prosecutorial Misconduct During the State Court Proceedings Deprived
Tremane of His Due Process Rights and Rendered his State Court
Proceedings Unfair

Tremane Was Denied His Sixth, Eighth, and Fourteenth Amendment
Rights to Counsel During His Post-Conviction Proceedings

The State Court 3.11 Proceedings Violated Tremane's Due Process Rights

Tremane's Due Process Rights Were Violated by the State Withholding

Exculpatory Evidence



PART B: GROUNDS FOR RELIEF

19. Has a motion for discovery been filed with this application? Yes (X) No ( )

20. Has a motion for Evidentiary Hearing been filed with this application?

Yes (X) No( )

21. Have other motions been filed with this application or prior to the filing of this

application? Yes ( ) No (X)

22. List propositions raised (list all sub-propositions):

Proposition One: Newly discovered evidence establishes that Mr. Wood received
ineffective assistance of trial counsel in violation of the Sixth,

Eighth, and Fourteenth Amendments to the U.S. Constitution and
Article II, §§ 7, 9, and 20 of the Oklahoma Constitution

PART C: FACTS

References to the record will be made as follows:

1. The original trial record is referred to as (O.R.l _ using tlie page number).

2. Transcripts of the Jury trial and Rule 3.11 evidentiary hearing will be referred to as (Tr.

at _ using the date of the transcript and the page number).

3. Documents from the second direct appeal, No. D-2005-171, will be referred to as (DA2

docket number _, _ at _ using the exhibit letter and page number.)

4. Documents from the first postconviction proceeding, No. PCD-2005-143, will be referred

to as (PCRl docket number _, _ at _ using the exhibit number and page number

or PCRl docket number _ at _ using the page number.)

Procedural History

Tremane Wood, along with his older brother1 ZJaiton ("Jake") Wood, Jake's girlfriend

Lanita Bateman, and Tremane's former girlfriend and mother of his child, Brandy Warden, were

1 Mr. Wood and Jake have another brother, Andre Wood, who is five years older than Mr. Wood.

(SeeTr. 2/23/06 at 158.)



all charged with first-degree felony murder for the death ofRonnie Wipfthat occurred around

3:30 A.ML on January 1, 2002. (O.R.l 79, 614-16.) Mr. Wood was also charged with one count of

robbery with firearms and one count of conspiracy to commit a felony (robbery). (Id.) A bill of

particulars was filed alleging four aggravating circumstances: (1) that during the murder, the

defendant knowingly created a great risk of death to more than one person, see 21 O.S.

§ 701.12(2), (2) that the murder was especially heinous, atrocious, or cruel, see 21 O.S.

§ 701.12(4); (3) that the murder was committed for purposes of preventing lawful arrest or

prosecution, see 210.S. § 701.12(5); and (4) there exists a probability that the defendant will

commit criminal acts of violence that would constitute a continuing threat to society, see 210.S.

§ 701.12(7). (O.R.1 at 72.)

On April 2,2004,an Oklahoma County jury found Mr. Wood guilty of all charges. (Tr.

4/2/04 at 214-15.) The jury found three of the four aggravating circumstances presented by the

state, rejecting the circumstance that the murder was committed for purposes of preventing

lawful arrest or prosecution; the jury recommended life sentences on the non-capital counts and

the death penalty on the capital count. (Tr. 4/5/04 at 163-64.) Mr. Wood was formally sentenced

on May 7,2004. He appealed his conviction and sentences, and this Court affirmed.

Wood v. State, 2007 OK CR 17,158 P.3d 467, cert denied, 552 U.S. 999 (2007).

Mr. Wood's first application for postconviction relief was filed on December 26,2006.

An amended application was filed on April 25, 2007. This Court denied relief. See Wood v. State^

No. PCD-2005-143 (Okla. Crim. Ct. App. June 30,2010).

Mr. Wood's second application for postconviction relief was filed on July 6, 2011. This

Court denied relief. See Wood v. State, No. PCD-2011-590 (Okla. Crim. App. Sept. 30, 2011).

Mr. Wood's petition for writ of habeas corpus under 28 U.S.C § 2254 was filed in the

United States District Court for the Western District of Oklahoma on June 30,2011, and

assigned docket No. 5:10-cv~0829-HE (W.D. Okla.). That petition was denied on October 30,

2015. See Wood v. Trammell, No. CIV-10-0829-HE, 2015 WL 6623197 (W.D. Okla. Oct. 30,



2015). The United States Court of Appeals for the Tenth Circuit affirmed the denial of the

petition on August 9, 2018. Wood v. Carpenter^ 899F.3d867 (10th Cir.), opinion modified and

superseded on rehearing^ 907 F.3d 1279 (2018). The United States Supreme Court denied Wood's

petition for writ ofcertiorari on June 24, 2019. Wood v. Carpenter, 139 S. Ct 2748. (2019).

Mr. Wood?s third application for postconviction relief was filed on June 23, 2017. This

Court denied relief. See Wood 'v. State, No. PCD-2017-653 (Okla. Crim. App. Aug. 28, 2017), cert.

denied, 139 S. Ct. 938 (2019).

Mr. Wood now pursues this fourth application for postconviction relief.

The Record in This Proceeding

The record in this proceeding consists of the trial court and direct appeal record; the

record in Mr. Wood's first, second, and third applications for postconviction relief; and the

attachments submitted with this application. An appendix is filed contemporaneously with this

application containing:

1. Copy of Mr. Wood's amended (first) postconviction application, [Attachment 1].

2. Copy of Mr. Wood's second postconviction application, [Attachment 2].

3. Copy of Mr. Wood's third postconviction application, [Attachment 3].

4. Mr. Wood's documentation of'in forma, pauperis status, [Attachment 4].

5. Copy of Affidavit ofBenito Bowie, dated April 19, 2022, [Attachment 5].

6. Copy of Affidavit of Michael Maytubby, dated April 20,2022, [Attachment 6].

7. Copy of Affidavit of Roshanda Jackson, dated June 11, 2022, [Attachment 7].

8. Copy of Affidavit ofRamona Robinson, dated June 15, 2022, [Attachment 8]

9. Copy of Excerpt ofBryan Stevenson s Rule 3.11 testimony from Fishery. State^

[Attachment 9].

10



Factual Summary

On December 31,2001, Ronnie Wipfand Arnold Kleinsasser were celebrating New

Year's Eve at the Bricktown Brewery in Oklahoma City, Oklahoma. (Tr. 3/31/04 at 14-15,102,

120-21.) While at the Bricktown Brewery, the men met and socialized with Brandy Warden and

Lanita Bateman. After the Bricktown Brewery closed, the women agreed to accompany these

men back to a motel (Tr. 3/31/04 at 122-24), which they did after talking to Mr. Wood and his

brother Jake Wood.2 (Tr. 4/1/04. at 146-50).

Once inside the motel room, Wipfand Kleinsasser agreed to pay Bateman and Warden

$210.00 in exchange for sex. (Tr. 3/31/04 at 125-27.) Bateman pretended to call her mother, but

actually called Jake. (Tr. 3/31/04 at 129.) Jake and Mr. Wood came to the room, and Jake banged

on the door. (Tr. 3/31/04 at 129; Tr. 4/1/04 at 165-66.) Bateman and Warden ran out of the

room, and Jake and Mr. Wood ran in. (Tr. 4/1/04 at 168.) Jake approached Kleinsasser with a

gun; Mr. Wood approached Wipfwith a knife, and Wipfput up a fight. (Tr. 3/31/04 at 133-36.)

Jake left Kleinsasser to go assist Mr. Wood, who had been struggling with Wipf. (Id. at 135.) After

Mr. Wood demanded more money from Kleinsasser, he returned to the struggle, and Kleinsasser

fled the room. {Id. at 139.) Wipfdied from a single stab wound to the chest. (Tr. 04/02/04 at 11-

12,18.) Kleinsasser was unable to identify who had stabbed Wipf. (Tr. 3/31/04 at 172-73.)

Mr. Wood, along with Jake, Bateman, and Warden, were charged with first-degree felony

murder, in violation of 21 O.S. § 701.7(B); robbery with firearms, in violation of 210.S. § 801;

and conspiracy to commit a felony (robbery), in violation of 21 O.S. § 421(A). (O.R-.l at 79.)

Warden, who was represented by the local public defender's office (see^ e.g^Tr. 7/25/02 at 1-2),

pleaded guilty to being an accessory after the fact in exchange for her testimony at her

codefendants trials.

From February 2002 to October 2002, Mr. Wood was represented by private conflict

counsel who was not qualified to handle capital cases. (See O.R.l at 27, 76.) On August 14,2002,

2 Jake's first name is used throughout this application to distinguish him from Mr. Wood.
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the final day of the preliminary hearing, the State filed a bill of particulars, informing Mr. Wood

and Jake that it was seeking the death penalty against them both. (O.R.l at 72; Tr. 8/14/02 at

442.) Mr. Wood's and Jake's counsel notified the court that they could not represent the

brothers any longer because they did not represent capital defendants. (Tr. 8/14/02 at 442, see

also O.R.l at 76.) The trial court appointed the Oklahoma Indigent Defense System to represent

Jake, and appointed private conflict counsel, John Albert, to represent Mr. Wood. (Tr. 10/2/02

at3,10;O.RJat85.)

Bateman was the first to go to trial. She was convicted of all three counts and received a

life sentence. Albert was hoping that Jake's trial would go before Mr. Wood's, but Mr. Wood was

tried first, as Albert lamented after the trial. (Tr. 2/27/06 at 247 ("They lake's counsel]

continued it [his trial] so far that I went to trial first. ).)

At Mr. Wood's trial, the state's case-in-chiefat the first stage lasted three days.

(Tr. 3/31/04, Tr. 4/1/04; Tr. 4/2/04.) Albert did not intend to call any witnesses to testify on

Mr. Wood's behalf at the first stage. (Tr. 4/2/04 at 60-61 ("I would rest on reasonable doubt,

and try to argue reasonable doubt to the jury.").) Albert informed the court that, despite his

advice to the contrary, Mr. Wood wanted Jake to testify on his behalf. (Tr. 4/2/04 at 60-61.)

After the court separately conducted colloquies with Mr. Wood and with Jake (Tr. 4/2/04 at 61-

73), Albert indicated that "because this is a death penalty case, I will let [Mr. Wood] decide"

(Tr. 4/2/04 at 79).

Albert waived the defense)s opening statement in the jury s presence "since I just have

one witness I am calling[.]" (Tr. 4/2/04 at 83, 85.) Jake testified that he and another man named

"Alex" committed this crime. (Tr. 4/2/04 at 89, 91-95.) Jake testified that he initially had the

gun when he and Alex entered the motel room. {Id. at 94.) Jake explained that when he saw that

Wipfwas getting the best ofAlex, he went over and punched Wipfin his head and body. (Id. at

94.) Jake grabbed the hiife and stabbed Wipfin the chest. (Id. at 94.) At the conclusion of the

first stage, the juiy found Mr. Wood guilty on all counts. (Id. at 214-15.)
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The second stage, which included both the state's presentation ofaggravation and Mr.

Wood's presentation of mitigation, began and ended in one afternoon. (Tr. 4/2/04 at 218

(ordering the jury to report at 1:00 P.M. on Monday for the second stage); Tr. 4/5/04 at 159

(noting that jury retired for deliberations at 5:57 P.M.).) The state incorporated all the evidence

from the first stage, and also presented evidence of a robbery of a pizza restaurant committed by

Mr. Wood, Jake, Bateman, and Warden, earlier on December 31, 2001. (Tr. 04/05/04 at 17-18,

24-26.) The entire defense presentation during the second stage consisted of only three

witnesses: Mr. Wood's mother Linda Wood, his mother's then-girlfriend Andre Taylor, and

psychologist Ray Hand, Ph.D. (O.R.l at 355-56; Tr. 4/5/04 at 12-13, 33-102.) At the conclusion

of the second stage, the jury recommended death on the murder charge and the maximum

sentence of life on the robbery and conspiracy counts. (Id. at 163-64.)

The prosecutor, Fern Smith, stated, "Mr. ZJaiton [fake] Wood is really the worst of the

two of them, considering the evidence that we know about and that but for Mr. Zjaiton Wood,

Termane [sic] Wood would not have acted in the manner he did." (See State v. Zjaiton Wood^ CF-

2002-46 (Okla. Cty. Dist. Ct), Tr. 9/20/04 at 25.)3 Nevertheless, Mr. Wood was the only one of

the four codefendants who received a sentence of death.

Facts Supporting Fourth Application for Postconvicdon Relief

The relevant facts supporting Mr. Wood ?s postconviction claims are set forth in the

individual propositions below and in the attachments to this application.

3 Smith emphasized Jake's heightened culpability and responsibility for stabbing Wipfat the
penalty phase of his subsequent trial. See Wood, CF-2002-46, Tr. 3/1/05 at 118 (Smith telling

jurors that "Zjalton [Jake] Wood described his enjoyment of the suffering ofRonnie Wipf....
[H]e said, 'When I entered that motel room... [a]nd when I stabbed that dead punk, I almost
came on myself. To feel the power of that knife slice through the human tissue was a feeling like
no other.'").
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PART D: PROPOSITIONS-ARGUMENTS AND AUTHORITIES

Proposition One: Newly discovered evidence establishes that Mr. Wood
received ineffective assistance of trial counsel in violation of
the Sixth, Eighth, and Fourteenth Amendments to the U.S.
Constitution and Article II, §§ 7, 9, and 20 of the Oklahoma
Constitution.

1. Introduction

In his first application for postconviction relief, Mr. Wood alleged that newly discovered

evidence of his trial counsel ?s alcohol and drug abuse establishes that he received ineffective

assistance at trial. (PCRl Dkt 26 at 2-6.) In support, he offered two documents. First, he

presented a transcript of direct contempt proceedings against his trial counsel, John Albert,

regarding his conduct in three unrelated cases. (PCRl Dkt. 17, Exh. 4.) Second, he presented an

affidavit from the General Counsel of the Oklahoma Bar Association, which explained that on

April 24, 2006, the Oklahoma Supreme Court issued an order indefinitely suspending Albert

from the practice of law. (PCRl Dkt. 17, Exh. 5.) Mr. Wood also submitted other materials from

the 2006 attorney disciplinary proceedings against Albert, including grievances from several of

Albert's clients filed with the bar between April 2005 and March 2006. (PCRl Dkt 32-1.) See

generally State ex rel. Oklahoma, BarAss'n v. Albert, 2007 OK 31,163 P.3d 527 (confirming

retroactive suspension and reinstatement to probation).

In addition, Mx. Wood provided the findings of fact and conclusions of law from two

capital cases in which the impact of Albert's substance abuse on his performance and the

outcomes of those proceedings was in issue. (PCRl Dkts. 36,37.) In both of those cases, this

Court concluded that Albert rendered ineffective assistance and granted relief on that basis. See

Littlejohn v. State, 2008 OK CR 12, ^ 25-28,181 P.3d 736,744-45 (vacating death sentence and

remanding for resentencing); Fisher v. State, 2009 OK CR 12, Tff 6-25, 206 P3d 607, 609-14

(reversing conviction and death sentence and remanding for new trial).
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In the face of this evidence, this Court denied Mr. Wood's ineffective assistance claim as

presented in the first postconviction proceeding. It concluded that Albert's "client neglect, abuse

of drugs and alcohol and emotional instability, however, appear to have begun—based on the

materials provided by Wood—after Wood's death penalty trial had been completed." (PCRl

Dkt. 42 at 5 (footnote omitted).) The Court acknowledged that evidence showed an increase in

Albert's alcohol consumption around the time of Wood's trial. (Id. (recognizing that " [t]he

Findings of Fact and Conclusions of Law from Keary Littlejohn's case indicate that trial

counsePs [Le., Albert's] secretary noticed an increase in trial counsel's consumption of alcohol

around the time of Wood's trial[] ).) However, it relied on Albert's self-serving assertion that

"his substance abuse disorder began in earnest in March 2005, a year after Wood's death penalty

trial[,]" noting that Albert's problems with alcohol and drug abuse did not peak until March

2006. (Id. at 5-6 & n.5; see also Wood, No. PCD-2011-590, Attachment 14, <ff 10 (Albert attesting,

"I was very defensive while on the stand at Tremane)s evidentiary hearing. I had a pending bar

investigation, and I was worried about the impact that being found ineffective would have on my

license to practice law[]"). The Court concluded, "Without proof trial counsel was suffering

from his addiction during Wood's trial, evidence of trial counsel's subsequent struggles with

substance abuse and other difficulties does not prove or show that he was more than likely

incapacitated or ineffective during Wood s trial." (PCRl DkL 42 at 5 (emphasis added).)

Mr. Wood has now uncovered proof that Albert's struggles with substance abuse

predated his trial. Benito Bowie, who first became acquainted with Albert in 1998, explains,

"During the almost decade I knew John [Albert], he did cocaine every day. John also drank

regularly, probably daily." (Attachment 5 (j<| 2, 4.) Bowie further explains that starting in 1999 or

2000, Albert represented all the members of the Playboy Gangsta Grips, who provided him with

drugs. (Attachment 5 (ff 3.)

Michael Maytubby also attests that he first met Albert in 2001, when Albert began

representing him in a negligent homicide case. (Attachment 6 (ff<| 1-2.) In his sworn affidavit,
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Maytubby provides greater detail about Albert's abuse of alcohol, painkiUers, and anti-anxiety

drugs, sometimes in combination:

Johnny [Albert] and I spent a lot of time together, even when he was not working
directly on my case. We attended OU games, or he would come over to my place to

hang out. We also hung out at bars and partied together. Starting in 2001, I knew
Johnny drank regularly. He also took Oxycontin, Lortabs, and Xanax. I saw him take
the pills while drinking alcohol. This occurred at various times throughout the day,
including during the workweek and workday. I also spent time at Johnny's office
where we would play pool and drink.

(Attachment 6 <| 3.) Maytubby first heard that Albert was using cocaine, in addition to

drinking and using pills, in 2001. (Attachment 6 <|| 4.) Maytubby states, "I am sure Johnny was

using cocaine in 2002 because 1 would give it to him as payment for legal fees. (Attachment 6

<| 4.) By 2003, Maytubby witnessed Albert use powder cocaine and crack cocaine. (Attachment 6

<j| 5.) Maytubby recalled, "Johnny really started to decline and was slipping during this period.

Johnny would sometimes stop by my house and use cocaine, including in the morning before he

had court." (Attachment 6 (ff 5.) Maytubby further states that, "By 2004 to 2005 Johnny's drug

and alcohol abuse had gotten so bad that he looked like someone from the streets. I heard Johnny

was also using'ice' (crystal meth) by that time." (Attachment 6 (j 7.)

These accounts from Bowie and Maytubby demonstrate that Albert suffered from a

serious addiction to multiple substances while he was handling Mr. Wood s capital murder trial.

Their credible evidence of Albert's impairment, which contributed to his numerous failures to

subject the prosecution's case against Mr. Wood to meaningful adversarial testing and to

investigate, develop, and present mitigation evidence, establish that Mr. Wood was deprived of

the effective assistance of counsel in violation the Sixth, Eighth, and Fourteenth Amendments to

the United States Constitution and Article II, Sections 7, 9, and 20 of the Oklahoma

Constitution. This Court should therefore grant Mr. Wood relief from his unconstitutional

convictions and sentences. Alternatively, as Mr. Wood has stated a colorable claim that his rights

under the federal and state constitutions have been violated, this Court should grant his
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accompanying requests for discovery and an evidentiary hearing to further factually develop and

support this claim.

2. On account of Alberts serious addiction to and use of multiple
substances before and during Mr. Wood's trial, Mr. Wood received

ineffective assistance of counsel in violation of the Sixth, Eighth, and
Fourteenth Amendments to the U.S. Constitution and Article II, §§ 7, 9,
and 20 of the Oklahoma Constitution.

It is well established that the Sixth Amendment to the US. Constitution confers a right to

the effective assistance of counsel in criminal proceedings. Fishery, State^ 2009 OK CR 12, (| 6,

206 P.3d 607, 609 (quoting Stricklandv. Washington, 466 U.S. 668, 686 (1984)). "The

benchmark for judging any claim ofineffectiveness must be whether counsel s conduct so

undermined the proper functioning of the adversarial process that the trial cannot be relied on as

having produced a just result. Id. (quoting Strickland, 466 U.S. at 686). "This Court reviews

claims of ineffective assistance of counsel under the two-part Strickland test that requires an

appellant to show: (1) that counsel's performance was constitutionally deficient; and (2) that

counsel's performance prejudiced the defense, depriving the appellant of a fair trial with a

reliable result." Id. <ff 7, 206 P.3d at 609 (citing Strickland, 466 U.S. at 687; Dams v. State, 2005

OK CR 21, (| 7, 123 P.3d 243, 246).

Accusations of ineffective assistance of counsel stemming from a lawyer's substance-

abuse issues are legion. See^ e.g., Ken Armstrong, What Can You Do with a Drunken Lawyer?^ The

Marshall Project (Dec. 10,2014), at <https://www.themarshallprojectorg/2014/12/10/what-can-

you-do-with-a~drunken-lawyer>. Nevertheless, courts agree that " [a]lcoholism, or even alcohol

or drug use during trial, does not necessarily constitute ^perse violation of the Sixth Amendment

absent some identifiable deficient performance resulting from the intoxication." United States v.

Jackson, 930 F. Supp. 1228, 1234 (N.D. III. 1996) (citing BurneU v. Collins, 982 F.2d 922,930 (5th

Cir. 1993); Kelly v. United States, 820 F.2d 1173,1176 (llth Cir. 1987)). After all, under Strickland

" [i]t is not enough for the defendant to show that the errors had some conceivable effect on the
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outcome of the proceeding." 466 U.S. at 693. Nor is it sufficient to show that trial counsel was

later disbarred due to his substance-abuse issues. See^ e.g.^ Harris v. State^ 612 S.E.2d 789, 793

(Ga. 2005) (citing Shiver v, State, 581 S.E.2d 254,256 (Ga. 2003)). At the very least, a claim of

ineffective assistance of counsel based on counsel's substance-abuse issues must identify

"specific examples of how... trial counsel" rendered deficient performance on account of those

issues. Bridge v. Lynaugh, 838 F.2d 770, 776 (5th Cir. 1988); accord Fisher, 2009 OK CR 12, Ti 13,

24,206 P.3d at 611, 613 (explaining that the "damaging result of the lack of trust relationship

and/or the substance abuse problem was that trial counsel failed to properly investigate, prepare

and present relevant and readily available evidence at trial" and in mitigation of a death

sentence).

A. On account of his substance-abuse issues, Albert neglected to challenge
essential aspects of the prosecution's case against Mr. Wood at the first stage

and to present a cohesive mitigation package to the jury at the second stage.

"An attorney undoubtedly has a duty to consult with the client regarding 'important

decisions,' including questions of overarching defense strategy." Florida v. Nixon^ 543 US.175,

187 (2004) (quoting Strickland^ 466 U.S. at 688). A lawyer ordinarily fulfills this duty by

informing the client about a proposed strategy and its potential benefits. M Here, however,

newly discovered evidence shows that Albert's substance-abuse problem contributed to his

failure to adequately investigate and formulate a defense to the charges at the first stage.

Moreover, in "capital cases, the constitutional guarantee to reasonably effective counsel includes

the right to a reasonably adequate investigation into potential mitigation evidence—evidence

which might convince a jury that a sentence of death is not appropriate." Littlejohn^ 2008 OK CR

12, <f[ 27,181 P.3d at 745. Here, newly discovered evidence also establishes that Albert s

substance-abuse problem contributed to his failure to adequately investigate, prepare, and

present relevant and readily available mitigation evidence at Mr. Wood s trial. SeeFisher^ 2009

OK CR 12, (| 13, 206 P.3d at 611.
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Albert admitted to meeting with Mr. Wood " on a very limited basis and only when [they]

were in court." ( Wood^ No. PCD-2011-590, Attachment 14^ <ff 5.) Albert stated that at the time he

represented Mr. Wood, he "was drinking on a regular basis" and "had an excessive caseload.

(Wood, No. PCD-2011-590, Attachment 14, TJ 3,5.) Albert was also using "cocaine, including in

the morning before he had court." (Attachment 6 <| 5.) He had 100 cases (Tr. 2/27/06 at 247),

and "would often be in court on ten cases per day {Wood^ No. PCD-2011-590, Attachment 14^

<ff 3). Albert conceded that he did "very little to investigate in preparation for [Mr. Wood's]

trial." (Wood, No. PCD-2011-590, Attachment 14, <| 5). In fact, he did not have an investigator

complete any work on the case. (Wood, No. PCD-2011-590, Attachment 14, <ff 6; Tr. 2/27/06 at

229-30.) When Albert told Mr. Wood that "if we do not put on any witnesses that would be the

end of the first stage evidence" (Tr. 4/2/04 at 82), it became abundantly clear to him that Albert

was not doing anything to defend him. Indeed, Albert had barely communicated with Mr. Wood,

had conducted virtually no investigation, and had no strategy. So when Jake insisted on testifying

on Mr. Wood's behalf he acquiesced because Albert had offered him no other strategy for

defending himself at the first stage of the trial. (See Wood^ No. PCD-2011-590, Attachment 14,

<I<| 5-6 (Albert attesting that "I did very little to investigate in preparation for [Tremane's]

trial[,]" "met with him on a veiy limited basis and only when we were in court[,]" and "did not

ask an investigator to do anything to help me on Tremane's case[]").)

Beginning with the first stage of the trial, Albert failed to meaningfully test the state s

case. He began the defense's presentation by waiving opening statement. (Tr. 4/2/04 at 83, 85.)

Albert mounted no challenge to the medical examiner's testimony regarding the autopsy of the

victim, Ronnie Wipf. Accordingly, the jury heard virtually unchallenged testimony from the chief

medical examiner, Dr. Fred Jordan. But Dr. Jordan was not the medical examiner who actually

performed the autopsy of the victim. (Tr. 4/2/04 at 6.) Dr. Larry Raiding, who had performed

the autopsy, had passed away the previous year. (Tr. 4/2/04 at 6.) Dr. Jordan testified about the

results of the autopsy based on Dr. Balding's report, records, and photographs. (Tr. 4/2/04 at 6.)
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Albert lodged no objection based on the Confrontation Clause of the Sixth Amendment. Cf.

Bullcoming v. New Mexico y 564 U.S. 647^652 (2011) (explaining that "surrogate testimony" from

a scientist who did not " sign the certification or perform or observe the test reported in the

certification!]" violates the Confrontation Clause unless the accused has had a prior opportunity

to cross-examine the "particular scientist" who made the certification), M.elendez-Diaz v.

Massachusetts y 557 U.S. 305,310-11 (2009) (holding that chemists who certified that a substance

is cocaine give "testimonial" evidence for purposes of the Confrontation Clause, such that they

must be available to testify at trial absent the defendant's prior opportunity to cross-examine

them).

Dr. Jordan testified that the cause of death was from a five-inch deep stab wound. (Tr.

4/2/04 at 14.) But a defense expert could have helped Albert attack the autopsy report, and thus

the testimony from Dr. Jordan, in several ways. First, a defense expert could have helped him

show that the stab wound allegedly caused by the knife was not as wide as the knife itself. {See

Wood, No. PCD-2011-590, Attachment 9 at 3-4.) Thus the entire length of the knife could not

have been inserted into Wipfs body. Second, the documentation of the stab wound was made

after the body was autopsied. This is against the common practice in forensic pathology of

documenting the injuries before the autopsy examination is performed. (Id. at 6.) Third, the stab

wound should have been documented with the approximation of the edges of the wound (with

the wound being closed), which was not done in this case. (Id. at 6-7.) Finally, an expert would

have criticized the medical examiner for not taking photographs of the body before conducting

the autopsy. (Id. at 6.)

Another problem with the autopsy report involved the toxicology. (Id. at 6.) The report

stated that Wipfhad no drugs or alcohol in his system at the time he died. (Tr. 4/2/04 at 11.) But

Wipfs friend Kleinsasser testified that Wipfhad been drinking on the night of the crime.

(Tr. 3/31/04 at 121.) And co-defendant Lanita Bateman also indicated that Wipfwas drunk. {See

Wood, No. PCD-2011-590, Attachment 10 at 2.) But Albert did not confront Dr. Jordan with any
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of this contradictory testimony. Had this evidence been presented during the first stage of Mr.

Wood's trial, the state's case would have been challenged regarding the circumstances

surrounding the victim's death. The jury could have determined that the autopsy report was not

accurate and that there were problems with Dr. Jordan's testimony. Crucially, the jury could

have also disbelieved the state's assertion that the stab wound was five inches deep, which was

repeatedly emphasized in support of the heinous, atrocious or cruel aggravating circumstance.

(Tr. 4/5/04 at 8, 111, 112,133,157.) The prosecutor argued to the Jury that it was "shockingly

evil" to stab a man with a knife and " stick it five inches into his body." (Id. at 111.) This repeated

reference to the depth of the wound portrayed a more graphic image of the killing to the jury than

the evidence supported. The failure to attack the methods and conclusions from the autopsy have

impacted both the first and second stages of Mr. Wood's trial, casting doubt on both the manner

of the killing and its heinous, atrocious, or cruel nature.

Albert's failure to adequately investigate, prepare, and mount a first stage defense, or to

communicate with Mr. Wood prior to trial, resulted in Mr. Wood acquiescing when his brother,

Jake, insisted on testifying on his behalf. (See Wood, No. PCD-2011-590, Attachment 14 fj 4-6.)

Prior to Jake's testimony Albert informed the court, "It has been my advice to my client,

Termane Wood, that I would not call this witness. I would rest on reasonable doubt, and try to

argue reasonable doubt to the jury.'? (Tr. 4/2/04 at 60-61.) Albert explained, My concern is

more for the second part of this trial. This may hurt us in the second part. He is more focused on

the first part. I have talked to him about both stages of this trial and how this could affect both

stages." (Tr. 4/2/04 at 64.) Jake was the only first stage witness for the defense and the

prosecution easily discredited his testimony that a "white" man named "Alex," rather than Mr.

Wood, participated in the crime. (SeeTr. 4/2/04 at 88-100 (Jake testifying about his commission

of the crime with "Alex"); see also id. at 193 (prosecutor telling jurors that "Zjaiton [Jake] wants

you to believe that there was an Alex. I submit to you if there was an Alex, as much as Zjaiton
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wanted to come in here and help his brother out, if there had been an Alex why did he wait so

long?")).

In addition to mounting no first stage defense on Mr. Wood's behalf, Albert did not

challenge the great-risk-to-others aggravating circumstance. Jake's counsel successfully argued at

his trial that this aggravating circumstance should be stricken, and the trial court found the

evidence the state presented insufficient to meet the narrow definition under law. See State v.

Zjaiton Wood, CF-02-46 (Okla. Cty. Dist. Ct.), Tr. 2/28/05 at 23. In making its ruling, the court

noted that Mr. Wood s counsel had not asked the court to dismiss this same aggravating

circumstance. (Id. at 11.) Thus, due to Albert's incompetence, the jury was able to apply the

great-risk-of-death aggravating circumstance in Mr. Wood's case, while the jury in Jake's case

could not. (O.RJ at 617.)

In addition to his failures respecting the first stage, Albert also failed to adequately

investigate and present a case in mitigation respecting the second stage. Counsel at every stage

of the case should take advantage of all appropriate opportunities to argue why death is not

suitable punishment for their particular client." See American Bar Association, Guidelines for the

Appointment and Performance of Defense Counsel in Death Penalty Cases § 10.11,31 Hofstra L. Rev.

913,1058 (rev. ed. 2003) [hereinafter "ABA Guidelines"]. One critical way to do so is by

"frontloading" mitigation in an effort "to humanize the client during the guilt or innocence stage

of the trial." Baton v. Wilson, No. 09-CV-261-J, 2014 WL 6622512, at *149 (D. Wyo. Nov. 20,

2014) (citing with approval expert testimony on why frontloading mitigation "is so crucial in a

death penalty case"), aff'dsub now. Baton v. Pacheco, 931 F.3d 1009 (10th Cir. 2019). This is

especially important as there Is "reason to believe that a number of jurors make up their minds

about the defendant's punishment even before they hear any evidence in the penalty phase.

Stephen Garvey, Aggravation and Mitigation in Capital Cases: What Do Jurors Think?^ 98 Colum.

L. Rev. 1538,1543 (1998).
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But there is no indication in the record here that Albert gave any thought to frontloading

mitigation. During the Rule 3.11 evidentiary hearing, Albert testified that in his opinion, "this

was afirst-stagecase." (Tr. 2/27/06 at 241.) In other words, in Albert's view, mitigation did not

matter. Accordingly, in preparation for the defense's mitigation presentation, Albert did not talk

to anyone but Mr. Wood's mother, her then-girlfriend, and Jake—the only people whom Mr.

Wood identified to Albert as possible mitigation witnesses. (Tr. 2/27/06 at 253-54.) Albert

admittedthatheneverspoketoanyofMr. Wood'sfriends,fosterfamily members, or juvenile

officers or mentors assigned to his case while he was in juvenile custody. (Id. at 254.) Albert did

not formally interview Mr. Wood's family; rather, he talked to them only when he saw them in

the courtroom. (Id. at 243, 254.) What's more, Albert admitted that he spoke with Mr. Wood

only when he would see him in court because he did not "like to go" to the jail for visits. (Id. at

252.) Essentially, Albert conducted no investigation outside the courtroom. {Wood^ No. PCD-

2011-590, Attachment 14 <|<| 5.)

Relatives who were with Mr. Wood both before and after the crime could have provided

critical evidence about his mental state during that period. For example, Rashonda Jackson, Mr.

Wood's paternal cousin, could have testified that in the crime's aftermath Mr. Wood "was red in

the face, shaking, and crying" and he "looked so shocked and scared." (Attachment 7 <| 4.)

According to Jackson, Mr. Wood "was so distraught that he threw up in the car and on me[]

and insisted that " [n]o one was supposed to die! " (M (ff 5.) Jackson's sister, Ramona Robinson,

also could have testified that in the crime's aftermath she "had never seen [Mr. Wood] cry like

that before." (Attachment 8 <| 3.) "He was down on the floorboard in the backseat of the car

sobbing uncontrollably and rambling." (Id. <i 5.) Their testimony could have been presented at

the first stage of trial to preview a compelling mitigation story—that Mr. Wood's older brother

pressured him into participating in the robbery, that he was therefore less culpable than Jake, and

that he was remorseful and distraught in the crime's aftermath. However, this powerfal

mitigating evidence was never presented to the jury. See^ e.g. j Renterm v. StatCy 206 S.W.Sd 689,
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697-98 (Tex. Crim. App. 2006) (vacating death sentence because evidence of remorse was

improperly excluded from the penalty phase).

Had Albert adequately communicated with his client and developed a cohesive strategy

for both stages of trial aimed at avoiding the death penalty, including calling witnesses during the

first stage to rebut the State's evidence, frontload mitigation, and challenge the aggravating

circumstances alleged, a reasonable probability exists that Mr. Wood would not have acquiesced

to Jake testifying out of desperation and only because Albert presented him with no trial strategy

and did nothing to meaningfuUy test the state s case-in-chief.

The second stage of the trial began and ended on the afternoon of the business day

following the juiy?s guilty verdicts in the first stage. (Tr. 4/2/04 at 218 (ordering the jury to

report at 1:00 P.M. on Monday for the second stage); Tr. 4/5/04 at 159 (noting that jury retired

for deliberations at 5:57 P.M.).) At the second stage, the state relied in large part on the evidence

presented at the first stage of the trial. (Tr. 4/5/04 at 5.) The only additional evidence that the

state presented was Mr. Wood's prior conviction of knowingly concealing stolen property, to

which defense counsel stipulated, and testimony regarding the robbery of a pizza place that

occurred before Wipfwas killed. {Id, at 17,23-24.)

Albert's presentation in defense of Mr. Wood's life was not much longer than the state s

second-stage presentation. Andre Taylor, Mr. Wood's mother's girlfriend, testified first. She had

known Mr. Wood for " [a]bout seven years." (Tr. 4/5/05 at 34.) Albert asked her a few cursory

questions regarding Mr. Wood's children, and whether she loved Mr. Wood. (Tr. 4/5/04 at 33-

36.) Her testimony in support of Mr. Wood s life spanned a total of three transcript pages.

Albert retained only one expert for the mitigation presentation—psychologist

Ray Hand, Ph.D. Dr. Hand gave brief and cursory testimony in 25 pages of direct examination.

He provided very vague information to the jury about what occurred in Mr. Wood's life—using

phrases such as "I wonder, I can't prove this, but I wonder" (Tr. 4/5/04 at 53); "it is hard to

know exactly" {id. at 54); "it is hard to know which [allegations of abuse] were valid and which
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ones were invalid" (id. at 54), and "I don't think he has that history, as I was able to find, of any

violence that involved weapons or anything as a young child" {id. at 58). Moreover, Dr. Hand

used demonstrative exhibits that, as the prosecutor put it, "Dr. Hand carried around with him to

every jury trial that he testified in, and they were not specific to the Defendant Tremane

Wood[.]" (Tr. 2/27/06 at 292.) He wrote his findings in a two-page letter that was dated March

18, 2004, only 11 days before trial began. (Tr. 4/5/04 at 63; see also O.R.l at 561 (state moving to

compel disclosure of Dr. Hand's report).) The report was never Introduced into evidence.

Despite being the only expert witness charged with providing insight into Mr. Wood's

character and background, on direct examination Dr. Hand told the jury that Mr. Wood had a

"suspicious" attitude, and that he was "passive aggressive," "immature," and "self indulgent.

(Tn 4/5/04 at 42.) Dr. Hand also discussed problems that were not necessarily features of Mr.

Wood's childhood. {Id. at 47-50 (giving overview of factors that could affect development); id. at

50-51 (listing factors that lead to healthy development).)

Dr. Hand testified that Mr. Wood's life included "drug abuse" and "gang involvement.

(Id. at 55.) There was no explanation of how or why Mr. Wood ended up using drugs or being

involved in a gang at such an early age. Albert had not undertaken any investigation into these

matters and did not ask any follow-up questions. Instead of asking Dr. Hand to provide details

about Mr. Wood's chaotic and violent childhoodj Albert asked if children in this type of

environment—which, as far as the jury was concerned, simply involved parents who did not get

along and moved around—end up doing really well. (Id. at 55-56.) Dr. Hand answered, "Some.

(M at 56.) In discussing the relationship between Mr. Wood and his brother Jake, Dr. Hand told

the jury simply that Mr. Wood got into trouble "over and over" following Jake, and never

expanded on the dynamics of their relationship. (Id. at 56-57.) Dr. Hand provided the jury with a

confusing explanation of Mr. Wood's psychological make-up, talking more about the

characteristics that do not describe him than the ones that do. (Id. at 59-60.)
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But the most damaging aspect of Dr. HancPs time on the stand came during cross-

examination. Dr. Hand was not aware of Mr. Wood's juvenile offense records, and the

prosecutor exploited this lack of awareness. The prosecutor questioned Dr. Hand about several

of Mr. Wood's Juvenile cases that included charges of assault and battery. (Id. at 70-72.) When

asked if he was familiar with these charges, Dr. Hand responded that if it was "in the pile then

he reviewed it. {Id. at 72.) Dr. Hand, however, was unable to respond with any detail to the

questions, and actually agreed that he would consider these crimes violent if the "specifics"

indicated such. (Id. at 70-72.) Dr. Hand repeated his opinion that Mr. Wood was frustrated,

angry, and suspicious. (Id. at 80.) On redirect, Albert suggested that the referenced juvenile

charges might have been dismissed or might have even been from his brother Jake's record. {Id.

at 83-85.) But on recross, the prosecutor showed Dr. Hand a copy of Mr. Wood's juvenile

profile. Dr. Hand confirmed that it was Mr. Wood's record, not Jake's, and that the record

included the assaults that were discussed. (Id. at 86-87.)

The third and last witness that testified for Mr. Wood was his mother, Linda, whom

Dr. Hand had discredited as a contributor to Mr. Wood's chaotic home environment as a child.

(Tr. 4/5/04 at 52-55.) In less than 15 transcript pages, she told the jury that she was abused by

Mr. Wood's father, that Mr. Wood loved his children, that she loved Mr. Wood, that he was

influenced by Jake, and that she would visit Mr. Wood m prison (<[a]llofthetime" "if the jury

picks something other than death." (Id. at 100.) Although Linda mentioned that Mr. Wood s

father, Raymond Gross, was "very abusive," she did so in only a few sentences and in scant

detail. {Id. at 91.) She quickly rattled off that she "had been beaten many, many times in front of

my children. Tied up. Dragged down the highway. My bones broke. All kinds of things. Guns put

to my head." (Id.) That was the extent of her testimony on the domestic abuse. Albert did not ask

her to describe the abuse in any detail, establish any of the foundation {i.e.^ when, where, and how

these incidences occurred, or who may have witnessed them), or introduce any evidence

corroborating the abuse. {Id.) Prosecutors undermined what little testimony Linda provided by

26



suggesting that her allegations against Mr. Wood's father—who they emphasized in closing

argument was a police officer and provider—were fabricated {id. at 101,121 (prosecutor arguing

that Mr. Wood's father "worked... [h]e was a police officer. And Ms. Wood made all of these

invalid allegations against [him]")), a fact that Albert failed to follow-up on because he asked no

questions on redirect {id. at 102). The state also criticized the fact that there was no evidence of

Linda being an absent parent. (Id. at 122.) As to Dr. Hand, the state discounted his testimony

because he was unaware of Mr. Wood)s juvenile record. {Id. at 123.) Finally, the state contended

that Mr. Wood had made the "choice" to follow Jake. (Id. at 125,131.)

Albert failed to focus on mitigating circumstances in his brief closing argument. Instead of

explaining to the jurors all of the reasons that they should vote for life, Albert criticized the state

for not proving facts that he himself should have proven. (Tr. 4/5/04 at 142-47.) He told the

jury, "These mitigators? I'm going to tear them up. You can do what you want to do with them."

(Tr. 4/5/04 at 147.) He concluded, "I ask you, please, don't kill him for his sake, his family's

sake, and for all of our sake." (Id. at 151.) In the end, Albert's entire mitigation presentation

amounted to little more than a few naked pleas to the jury for mercy.

B. Alberts failures in his investigation, preparation, and presentation to the
jury at both stages of Mr. Wood's trial amount to constitutionally deficient
performance under the Strickland framework.

In Oklahoma at the time of Mr. WoocTs trial, the standard of care for defending a capital

client against a death sentence included: " gathering records, investigating family history, and

interviewing as many friends, associates and family members as the defense can locate/

investigating "critical aspects of Defendant's life history" such as t( [c]hild abuse, neglect, mental

illnesses, mental disorders, emotional disturbances, and the like," "tally invesdgat[mg] all

relevant circumstances surrounding [the life history]," "hiring expert witnesses and giving them

time to digest records and other materials needed to evaluate [the client]," and providing experts

" time and opportunity to visit [the client] and conduct any interviews or tests necessary[.] "

(O.R.l at 221-23.) " [N]o one is going to presume that [the defendant s life] has value or meaning
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unless you present that, and that's an incredibly challenging responsibility but absolutely critical

in death penalty cases." (Attachment 9 at 328.) To formulate an effective theory of defense,

therefore, the attorney must "understand what all the information is." {Id. at 344.)

The reasonableness of counsel's decisions is measured by the reasonableness of the

investigation that goes into making such a decision. Cf. Wiggins v. Smith^ 539 US. 510, 523

(2003) (focusing on "whether the investigation supporting counsel's decision not to introduce

mitigating evidence ofWiggms) background was itself reasonable"). The "investigation

preparation is the absolute core of effective assistance." (Attachment 9 at 336.) An attorney

cannot make informed decisions on the case until he "ha[s] all that information in front of [him]

and [he]... think[s] through it." (Id. at 344.) " [S]trategic choices made after less than complete

investigation are reasonable precisely to the extent that reasonable professional judgments

support the limitations on investigation." Strickland, 466 US. at 690-91; accord Littlejohn, 2008

OK CR 12, <j 27, 181 P.3d at 745. In other words, any strategic decision made by counsel must be

reasonable and informed by a reasonable investigation.

As previously discussed, in Mr. Wood's case^ Albert conducted no investigation outside

the courtroom. No reasonable professional judgment supported the decision to not investigate,

particularly in a case in which his client's life was at stake. See Littlejohn^ 2008 OK CR 12, (| 27,

181 P.3d at 745 (noting that "an uninformed capital mitigation strategy is not a sound one[]");

Fisher, 2009 OK CR 12, <ff 24, 206 PJd at 613 (deferring to district court's finding that Albert's

failure to conduct "anything approaching an adequate second stage investigation cannot be

labeled a reasonable trial strategy"). Rather, due to his struggles with drugs and alcohol abuse,

Albert simply did not do the job required of him under prevailing professional norms in

Oklahoma. See^ e.g.. Porter v. McCollum, 558 U.S. 30, 39 (2009) (finding that "counsel had an

'obligation to conduct a thorough investigation of the defendant's background"' (quoting

Williams v. Taylor, 529 U.S. 362, 396 (2000))).
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In this case, Albert's duty to investigate and present a defense was even more critical

where the state had alleged four aggravating factors well over a year before the trial. (O.R.l at 72.)

As a result, Albert had sufficient time to prepare a case to rebut the aggravators, particularly the

state' s use of Mr. Wood' s juvenile record to support its argument that he was a continuing threat

to society. Cf. Rompilla v. Beard, 545 U.S. 374,383, 385 (2005) (noting that counsel knew that

state was going to use " significant history of felony convictions indicating the use or threat of

violence" as an aggravator, but counsel failed to look into the prior-conviction file and thereby

"seriously compromis[ed] their opportunity to respond to a case for aggravation"). But his

penalty phase presentation skipped this important aspect of Mr. Wood's background. See id. at

386 n.5 (finding that " [c]ounsel could not effectively rebut the aggravation case or build their

own case in mitigation[]" without " making efforts to learn the details and rebut the relevance of

[Rompilla s] earlier crime[] ).

The fact that Albert spoke with Mr. Wood's mother and brothers in court does not

constitute constitutionally adequate competent performance. See id. at 381 (finding counsel's

investigation deficient despite some efforts to develop mitigation). In fact, the Supreme Court

has found counsePs performance deficient in cases where counsel interviewed several people,

including an expert, because that was insufficient to satisfy the constitutionally required

investigation in death penalty cases based on the information available to counsel pointing to the

need to investigate farther. See^ e.g., Williams^ 529 US. at 369 (counsel merely interviewed three

witnesses who described defendant as a "'nice boy and "not a violent person" and presented a

psychiatrist's taped statement that contained virtually no mitigation evidence), Wiggins^ 539 U.S.

at 516,524 (counsel conducted investigation into "a narrow set of sources and <([a]t no point...

proffer[ed] any evidence of petitioner's life histoiy or family background ). Albert's brief in-

court meetings with Mr. Wood and his family members were not an adequate substitute for a

thorough investigation into the mitigating circumstances that could have convinced at least one

juror to spare Mr. Wood's life.
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Similarly, the mere fact that Albert hired an expert does not make his performance any

less deficient. " [C]ounsel may not simply hire an expert and then abandon all further

responsibility." Wilson v. Sirmons, 536 F.3d 1064,1089 (10th Cir. 2008). But that is exactly what

happened in Mr. Wood's case. Dr. Hand was not prepared, was unfamiliar with the record, and

was discredited on cross-examination—because Albert failed to equip Dr. Hand with the basic

information he needed to testify about Mr. Wood?s background. (Wood, No. PCD-2011-590,

Attachment 14 <ff 7 (Albert attesting that "I did not prepare Dr. Hand for his testimony nor did 1

review any documents before providing them to Dr. Hand[]").) "This is an example... of trial

counsel who did not trouble even to talk to a large portion of the 'reasonably available

witnesses." Sirmons^ 536 F.3d at 1088 (quoting JViggins, 539 U.S. at 546-47). For all these

reasons, Albert's performance in Mr. Wood's case fell below the standard of care and amounts to

deficient performance.

C. But for Albert's serious addiction during the time he represented Mr. Wood
which prevented him from fulfilling his duties to a defendant facing a death
sentence, there is a reasonable probability that Mr. Wood would not have
been sentenced to death.

When assessing the prejudice prong of the Stricklandtesty a court must decide whether

"counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is

reliable." 466 U.S. at 687. In determining whether a petitioner has established prejudice at

sentencing, the reviewing court must "evaluate the totality of the available mitigation evidence...

in reweighing it against the evidence in aggravation." Williams, 529 U.S. at 397-98. Although it

is possible that a jury could have heard [all new mitigating information] and still have decided on

the death penalty, that is not the test." Rompilla^ 545 US. at 393. Instead, the court looks to

whether the mitigation might have influenced the jury's consideration of the defendant s

culpability. Id. As such, the court assesses whether the mitigating evidence could have influenced

" at least one juror" in a manner that could have " struck a different balance. Wtggins^ 539 US.

at 537. Here, when comparing the evidence that was presented to the evidence that could and
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should have been presented, there is a reasonable likelihood that a different balance could have

been struck.

As previously noted, Mr. Wood was the only one among his three codefendants to receive

a death sentence. Moreover, this Court granted relief to two other capital defendants whom

Albert represented at the same time that he represented Mr. Wood on account of ineffective

assistance of counsel. See Littlejohn, 2008 OK CR 12, Tff 25-28, 181 P.3d at 744-45; Fisher, 2009

OK CR 12, (|T<ff 6-25, 206 P.3d at 609-14. The similarities between this case and Littlejohn in

particular are striking.

Like Mr. Wood, Keary Littlejohn was convicted offirst-degree felony murder and

conspiracy to commit robbery. Littlejohn, 2008 OK CR 12, <ff 1,181 P.3d at 738-39. At the second

stage of Mr. Wood )s trial, the state introduced evidence that he had participated in the robbery of

a pizza place that occurred before Wipfwas killed. (Tr. 4/5/04 at 17, 23-24.) Similarly, "the

State presented evidence that [Littlejohn] had been involved in at least two other armed attempts

to rob drivers of their vehicles, or 'car-jackings,' and that he and his co-defendants had, in fact,

attempted to rob another person of his vehicle just hours before they approached [the victim]."

Littlejohn, 2008 OK CR 12, <| 5,181 P.3d at 739-40. In both cases, the jury found the existence of

three aggravating circumstances. ^.,2008 OK CR 12, <ff 1,181 P3d at 739. Further, both Mr.

Wood and Littlejohn were each the only one of four co-defendants who received a death sentence

even though they were not the most culpable. See State v. ZJaiton Wood^ CF-02-46 (Okla. Cty.

Dist. Ct.), Tr. 9/20/04 at 25 (prosecutor admitting Mr. Wood was less culpable than Jake);

Linlejohn^ 2008 OK CR 12, (|f 1,181 P.3d at 746 (Chapel, J., concurring in part and dissenting in

part).

In Littlejohn, the parties stipulated that, had Albert conducted a reasonably adequate

investigation, he would have discovered a number of mitigating factors that might have affected

the jury s decision to sentence Littlejohn to death, including:
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(1) that according to school records, Appellant, while not mentally retarded, suffered
from a low I.Q.. and attended special education classes; (2) that Appellant grew up in
an environment of domestic abuse involving his mother and his step-father; (3) that
during Appellant's teenage years, his stepfather began selling crack cocaine, and his
mother began using crack cocaine; (4) that Appellant did not learn that his stepfather

was not his biological father until he was a teenager, and that he subsequently quit
school, left home, and began getting into trouble; (5) that according to a friend of
Appellant's family, who saw Appellant shortly after [the victim's] murder, Appellant
was so upset and remorseful about what had happened that he threatened suicide.

Id., 2008 OK CR 12, (ff 26,181 P.3d at 744. In vacating Littlejohn's death sentence, this

Court relied on the trial court's finding that, even assuming sufficient evidence supported the

three aggravating circumstances found by the jury, "the available but unused mitigation evidence

could have made a difference in the jury's ultimate sentencing decision." Id.^ 2008 OK CR 12,

(ff28,181P.3dat745.

It is similarly reasonably probable that the mitigating evidence that could and should have

been presented at Mr. Wood's trial would have influenced at least one juror to vote for life. The

jury would have learned the complete picture of his social history, including how poverty and

racism factored into his childhood, how the abusive relationship between his mother and father

that he witnessed impacted him developmentally and psychologically, and how his family

dynamics and the lack of a positive role model resulted in him seeking inclusion through gang

membership and thereby becoming involved in criminal activity at a young age. All of the facts

presented in the Rule 3.11 evidentiary hearing could and should have been presented through

documentary and testimonial evidence of lay witnesses. And presenting this evidence could well

have made a difference, because Mr. Wood s brother Jake did not receive a death sentence

despite his greater culpability for Wipfs murder.

What is more, an expert who had the benefit of being properly prepared and having a

thorough social history provided to her could have explained that Mr. Wood's childhood took

place amid consist[e]nt poverty, recurring moves, normalized violence and criminality both

inside and outside the home, abject emotional and physical neglect, and ongoing experiences of
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racial hostility[.]" (PCRl Dkt. 17-1, Exh. 3 at 1.) "From the earliest stage ofhuman

attachment..., [Mr. Wood's] most basic needs continually went unmet" (Id. at 1.) And instead,

his childhood was plagued with regular occurrences of severe domestic violence. When this

occurs, it "conveys to the child that not only is their home not safe, but that adults are inadequate

in the world—there are no models of how to 'make it' m the world." (Id. at 2-3.) As a result of

growing up in this violent home, Mr. Wood has been diagnosed with posttraumatic stress

disorder and generalized anxiety disorder. {Id. at 3.)

Because the two main aggravating factors found by the jury—heinous, atrocious, or cruel

manner of killing and creating a grave risk to others—involved Mr. Wood's behavior and actions,

it was even more critical to furnish the jury with context and background regarding his life and

how he ended up involved in criminal activity with his brother. While the defense provided the

jury with a list of mitigating factors (O.R.l at 634-35), these were cursory in nature and failed to

even mention the severe violence that Mr. Wood witnessed as a child. There was little, if any,

support for the few factors that would have helped the jury understand Mr. Wood's background.

Worse still, in his closing argument Albert affirmatively encouraged the jury to disregard even the

meager mitigating evidence he had presented: "These mitigators? Pm going to tear them up.

You can do what you want to do with them. " (Tr. 4/5/04 at 147.) Had the jury known the

complete story of Mr. Wood's life, it is reasonably probable that at least one juror would have

voted for life. IViggins^ 539 US. at 537. This is so for five reasons.

First, instead of hearing that Mr. Wood suffers from PTSD as a result of being exposed as

a small boy to severe violence, the jury heard the state emphasize that Mr. Wood has "no mental

illnesses." (Tr. 4/5/04 at 115.) The state argued that Linda's brief testimony about the abuse she

suffered at the hands of Mr. Wood's father, which consisted of only a few sentences (Tr. 4/5/04

at 91), was exaggerated. (M at 121). Albert could and should have asked Linda to describe the

physical and emotional abuse in detail, and called Mr. Wood's brothers to corroborate her

testimony on that score.
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Andre Wood testified at the Rule 3.11 evidentiary hearing that their father was "very,

very mean" and was abusive to the boys and their mother. (Tr. 2/23/06 at 158.) Andre explained

that it was difficult for his mother to report the abuse since their father was a police officer. (Id. at

162.) Andre said that their father would come home from work and beat their mother "just

because he had a bad day at work." (Id. at 158.) Linda reported an incident where Raymond came

home from work and grabbed her by the ponytail while she was sleeping on the couch and slung

her across the room into the patio window. (Id. at 116.) Raymond would beat Linda with his fist,

with a pipe wrench, and with a gun. (Id. at 116.) Jake stated that his father hit his mother in the

head with a gun. (Tr. 2/27/06 at 331.) Raymond played Russian roulette with Linda. (Tr.

2/23/06 at 116.) Linda and Andre described Raymond tying her to a chair with extension cords,

pouring alcohol on her, and threatening to set her on fire—and made the young boys watch him

do it. {Id. at 117, 158.)

Andre recalled his father beating his mother on numerous occasions, and it was so bad

that Linda had to go to the hospital. (Id. at 158.) Raymond even knocked out Linda's front teeth.

(Id. at 119,159.) Raymond also used the children to control Linda, and the children were not safe

from their father's violent episodes. Raymond believed Linda was cheating on him so he would

ask the boys who Linda was talking to; he would then threaten them, and beat them, saying they

were "covering" for her. {Id. atllS-19} 158,160.) Jake testified at the hearing that their father

would also beat him and his brothers. (Tr. 2/27/06 at 332.) One time when he was a little boy,

Mr. Wood did not say grace at the table, their father snatched him and beat him with a leather

strap until he had bruises and welts. (Tr. 2/23/06 at 161.)

Counsel could have presented the jury with evidence that Linda s allegations were

contemporaneously documented in petitions for a protective order and other court documents,

which "are evidence of authentic severe and ongoing violence against Ms. Wood during [Mr.

Wood's] early and middle childhood" (PCRl Dkt. 17-1, Exh. 6 at 4), and are "completely

consistent with the knowledge base in the academic and clinical areas of domestic violence" (id.
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at 3). An expert could have also explained that, as result of the domestic violence he witnessed

between his parents, Mr. Wood suffers from both PTSD and general anxiety disorder, which

"are fundamental psychiatric conditions that seasoned into his criminal acting out behavior.

(PCRl Dkt. 17-1, Exh. 3 at 2-3.)

Second, instead of hearing the explanation of how Mr. Wood, from a very young age, was

never provided proper parenting or supervision and how he was confronted with essentially no

options but to bond with his brother and the gang, the jury heard the state repeatedly assert that

"he made a choice to do these things all throughout his life. (Tr. 4/5/04 at 115; see also id. at 138

(noting that Wood (tha[d] a choice" and he "decided to be a criminal").) A uvenile probation

officer who worked with the Wood family could have testified that there was not much

supervision in the home, and the children took over the parenting role. (Tr. 2/27/06 at 187-90).

Although Linda left: Andre, who was barely a teenager, in charge while she was gone working two

Jobs and pursuing her bachelor's degree, Jake was the biggest influence on Mr. Wood. (Tr.

2/23/06 at 121-23.)

Even people outside the family, including a childhood friend and Mr. Wood's foster

mother, knew that Mr. Wood idolizedjalce. (Tr. 2/23/06 at 52, 78.) Linda could have testified

that unfortunately, Jake was heavily involved in gangs and obsessed with weapons of all kinds, he

was also "very, very angry." {Id. at 124.) He was physically large for his age, larger than Mr.

Wood was, and he learned that he could get what he wanted by bullying and threatening others.

(Id. at 124.) Growing up, Jake manipulated Mr. Wood into doing what he wanted because he

feared losingjake's love and approval. (Id. at 124-25.) All Jake had to do to get Mr. Wood to

cooperate was tell him that if he really loved his brother, he would do whatever Jake requested of

him. (Id.)

Jake could have testified that Mr. Wood was naturally caring and generous and an honest

student with some athletic talent. (Tr. 2/27/06 at 338.) To rid Mr. Wood of his natural

tendencies, in addition to using physical force against him, Jake exerted his influence through, as
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his mother indicated, manipulating him, telling him that it would be disloyal to his brother and

family to not comply with his wishes. (Id. at 337.) A childhood friend could have confirmed that

Jake manipulated Mr. Wood into misbehaving; when Mr. Wood refused to do something, Jake

would slap him or scream at him, which deeply affected him. (Tr. 2/23/06 at 54-55.)

Third^ instead of hearing detailed reports about Mr. Wood thriving in a structured

environment, the jury heard the state emphasize that the defense s own expert "cannot give you

any guarantees about" Mr. Wood doing well in prison. (Tr. 4/5/04 at 122.) However, his foster

mother could have described how Mr. Wood had thrived at the foster home. (Tr. 2/23/06 at 79.)

Removed from Jake s influence and his chaotic and abusive family, Mr. Wood was a positive

influence in the foster family. He was polite, had good manners, and was always laughing. (Id.)

Mr. Wood helped his foster parents by acting as the peacemaker and stepping in to break up

fights between the boys. (Id.) He also did well in school and took an interest in sports. {Id. at 80.)

In addition, numerous witnesses could have testified to his kind and generous nature, his

respectful attitude, and his willingness to help others—all these attributes shined when he had

the opportunity to be in a positive, stable environment. (See^ e.g.^ Tr. 2/23/06 at 98-99, 149-50.)

Fourth) instead ofcontextualizing the juvenile incidents that occurred, including

explaining that reports indicated that his mother encouraged his violence when he was a young

teenager, the jury heard the state focus on Mr. Wood's violent behavior as a juvenile. (Tr. 4/5/04

at 123.) Linda admitted to making mistakes with her children and stated that they grew up in an

environment of terror, deprivation and exclusion." (DA2 Dkt. 14-1, Exh. A at 2, <i(| E, F.) An

expert could have explained how "Linda succumbed to the criminal and violent ethic she was

surrounded by, not only by virtue of committing her own felonies, but she encouraged her sons

violence to get what she wanted in altercations. They became more like mates to her than

children she was raising." (PCRl Dkt. 17-1, Exh. 3 at 3.)

Fifth^ instead of hearing that Tremane was deeply distressed and remorseful in the

crime's aftermath, the Jury heard the state repeatedly argue that he lacked remorse: "Another
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thing when Dr. Hand testified, what is even more important is what he didn't say. The one thing

that Dr. Ray Hand didn't say about this defendant is that he is remorseful for committing this

murder. Or that he was sorry for committing this murder. I submit to you that is because he is

not." (Tr. 4/5/04 at 133-34.). The State urged the jury "to deal with—what we have today is

this defendant. A man who can kill an innocent victim without mercy and without remorse. {Id.

at 139.)

As detailed above, Mr. Wood's cousins could have testified about his shock, fear, and

remorse in the crimes aftermath. (Attachment 7 <|<| 4-5; Attachment 8 TIT 3? 6.) An expert could

have testified that Mr. Wood continued to "expressQ sorrow about what had happened to the

young men who had been victimized, stating that they were completely innocent." (PCRl Dkt.

17-1, Exh. 6 at 9.)

The information that should have been presented at the second stage of Mr. Wood s trial

would have not only undermined the aggravating factors, but would also have added to and

dramatically improved the very cursory mitigating evidence that was presented. See^ e.g^

Williams v. Alien, 542 F.3d 1326,1342 (llth Cir. 2008) (finding ineffective assistance of counsel

where trial counsel presented cursory evidence regarding abusive household but where

postconviction evidence revealed "vastly different picture of [defendant's] background"). No

explanationof "why [Mr. Wood's] life was still worth saving[]" was ever presented to the jury.

See Cargle v. Mullin, 317 F.3d 1196,1222 (10th Cir. 2003). In this case, given the overwhelming

amount of information that was never presented to the jury, "there is a reasonable probability

that, absent the errors, the sentencer... would have concluded that the balance of aggravating and

mitigating circumstances did not warrant death." Strickland, 466 U.S. at 695.

Before Mr. Wood obtained the Bowie and Maytubby affidavits, the only significant

difference between the facts supporting Mr. Wood's and Mr. Littlejohn's ineffective-assistance

claims regarding Albert's substance abuse is that Littlejohn presented "proposed testimony and

other information indicating that, during the time he represented Appellant, trial counsel was
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suffering from substance abuse problems which contributed to his ability to run his practice."

Littlejohn, 2008 OK CR 12, <| 26,181 P.3d at 744 n.7. Mr. Wood has now uncovered evidence

showing that Albert's substance-abuse problem led to his failure to adequately investigate,

prepare, and present relevant and readily available mitigating evidence that would have caused at

least one juror to strike a different balance. See Fisher, 2009 OK CR 12, <| 13, 206 P.3d at 611. Mr.

Wood was therefore denied his right to the effective assistance of trial counsel, in violation of the

Oklahoma and United States Constitutions.

D. Alberts serious addiction during the time he represented Mr. Wood resulted
in his failure to subject the proseeution)s case to meaningful adversarial

testing and amounted to a constructive denial of counsel warranting a

presumption of prejudice.

In United States v. Cronic, 466 U.S. 648 (1984), the Supreme Court "identified three

situations implicating the right to counsel that involved circumstances ' so likely to prejudice the

accused that the cost of litigating their effect in a particular case is unjustified. Bell v. Cone^ 535

U.S. 685,695 (2002) (quoting Cromc, 466 U.S. at 658-59). The first circumstance "is the

complete denial of counsel." Cromc^ 466 U.S. at 659. The second is "if counsel entirely fails to

subject the prosecution's case to meaningful adversarial testing^]" Id. The third is "when

although counsel is available to assist the accused during trial, the likelihood that any lawyer,

even a fully competent one, could provide effective assistance is so small that a presumption of

prejudice is appropriate without inquiry into the actual conduct of the trial." Id. at 659-60.

A defendant has been "constructively" denied counsel when, although counsel is

present, "the performance of counsel [is] so inadequate that, in effect, no assistance of counsel is

provided."^. at654n.ll. Indeed, a trial is "presumptivelyunfairQ... where the accused is

denied the presence of counsel at 'a critical stage'" of the proceedings. Bell, 535 U.S. at 695-96

(citing Hamilton v. Alabama, 368 U.S. 52, 54 (1961); White v. Maryland, 373 US. 59, 60 (1963)

(per curiam)); accord Littlejohn v. State, 2008 OK CR 12, W 26, 28 & n.7, 181 P.3d 736, 744-45
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(accepting the state's concession of deficient performance partly because Albert "was suffering

from substance abuse problems which contributed to his ability to run his practice").

This Court previously held that the materials Mr. Wood provided in support of his initial

postconviction petition were insufficient to give rise to a presumption of prejudice under Cronic

because they indicated that Albert's "client neglect, abuse of drugs and alcohol and emotional

instability" did not begin until after "Wood's death penalty trial had been completed." (PCRl

Dkt 42 at 4-5.) However, newly discovered evidence—the Bowie and Maytubby affidavits—as

well as the discussion supra incorporated herein by specific reference, establish that due to

Albert's abuse ofalcoholj pills, and cocaine, he was constructively absent during both stages of

Mr. Wood's trial rendering his performance "so inadequate that, in effect, no assistance was

provided. Cronic, 466 US. at 654 n.ll; cf. Lee v. State, 238 S.W3d 52,55-57 (Ark. 2006) (finding

that counsel was not functioning at level of qualified or competent counsel due to impairment by

substance-abuse problem, rendering post-conviction proceedings fundamentally unfair).

Additionally, Albert may have been impaired to an extent that he "rendered] assistance under

circumstances where competent counsel very likely could not" have rendered effective

assistance. See Bell, 535 U.S. at 696 (citing Powellv. Alabama, 287 U.S. 45 (1932); Cronic^ 466

U.S. at 659-62).

Additionallyj when "counsel entirely fails to subject the prosecution's case to meaningful

adversarial testing, then there has been a denial of Sixth Amendment rights that makes the

adversary process itself presumptively unreliable." CroniCy 466 U.S. at 659. That is the situation

in which Mr. Wood found himself at trial: Albert failed to prepare for and challenge the state s

case from the outset of his appointment His failures infected both the first and second stages of

the trial.

This is not a situation in which Mr. Wood argues that his counsel failed to oppose the

prosecution at " specific points " of the case, but rather that his counsel failed to meaningfally

oppose the prosecution at all. Bell, 535 U.S. at 697; see also Lockett v. Tmmmell^ 711 F.3d 1218,
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1248 (10th Cir. 2013) (explaining that Cronies exception for failing to test the prosecution s case

applies when "counsel fails to oppose the prosecution throughout an entire proceedingQ ).

As chronicled supra^ Mr. Wood found himself charged with a capital crime, thrust into an

adversarial process with counsel who was battling a substance-abuse problem and unable to

"act[] in the role of an advocate." CroniCy 466 U.S. at 656 (quoting Anders v. California^ 386 US.

738,743 (1697)). Because Mr. Wood was constructively left without the assistance of counsel for

the entirety of his trial, this Court may presume prejudice under the Cronic standard. Belly 535

U.S. at 697 (explaining that Cronies presumption of prejudice is applicable when the attorney's

failure is complete). However the allegations set forth in Sections A~C above also entitle Mr.

Wood to relief under Strickland.

3. Mr. Wood satisfies the successor postconviction requirements of Okla.

Stat. Ann. tit. 22, § 1089(D)(8)(b) and Rule 9.7 of the Rules of the
Oklahoma Court of Criminal Appeals.

Under the Uniform Post-Conviction Procedure Act, this Court "may not consider the

merits of or grant relief1 based on a subsequent application for post-conviction relief unless:

b. (1) the application contains sufficient specific facts establishing that the
current claims and issues have not and could not have been presented

previously in a timely original application or in a previously considered
application filed under this section, because the factual basis for the claim was
unavailable as it was not ascertainable through the exercise of reasonable

diligence on or before that date, and

(2) the facts underlying the claim, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and convincing
evidence that, but for the alleged error, no reasonable fact fmder would have
found the applicant guilty of the underlying offense or would have rendered

the penalty of death.

Okla. Stat. Ann. tit 22, § 1089(D)(8)(b). Rule 9.7(G)(1) of the Rules of the Oklahoma

Court of Criminal Appeals, meanwhile, allows this Court to entertain a subsequent application

for postconviction relief where it asserts claims "which have not been and could not have been

previously presented in the original application because the factual or legal basis was

40



unavailable." Mr. Wood's present application for postconviction relief satisfies these

requirements.

First, the factual basis for this claim became available only on April 19, 2022, when Benito

Bowie agreed to give information about Albert s substance abuse, which provides new and

compelling evidence that Albert was impaired by his addictions throughout the time he

represented Mr. Wood. Through Bowie, Mr. Wood located Maytubby, who corroborated that at

the time Albert was representing Mr. Wood, he was using alcohol, pills, and cocaine, including

during the workday, and had "really started to decline and was slipping during this period.

(Attachment 6 (ff<| 3-5.) While Mr. Wood's counsel have diligently pursued this issue, {see^ e.g.^

Attachment 1 at 2-4 (postconviction counsel presenting newly discovered evidence of Albert s

contempt proceedings and suspension from practice of law in support of his ineffectiveness in

Mr. Wood's case)), prior to Bowie agreeing to sign an affidavit attesting under oath to what he

witnessed) no other witness provided counsel with credible, firsthand knowledge of Albert s

substance abuse during the relevant time period. As a result, the factual basis for Mr. Wood s

present claim was unavailable and undiscoverable notwithstanding their exercise of due diligence

prior to April 19,2022.

Second, as the discussion supra demonstrates, the facts underlying Wood?s present claim

are sufficient to establish by clear and convincing evidence that he was deprived of the effective

assistance of trial counsel and that, had Mr. Wood been represented by competent counsel, no

reasonable fact finder would have sentenced him to death. See 22. O.S. § 1089(D)(8)(b)(2).

Mr. Wood has therefore met all the requirements for this Court to consider this successor

postconviction application, order discovery and a hearing on his colorable allegations, and grant

relief.
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Conclusion

Mr. Wood has set forth herein more than colorable allegations that his convictions and

death sentence violate his state and federal rights. While Mr. Wood contends that he is entitled

to a new trial and sentencing relief on the record before this Court, if the Court disagrees and

determines that further factual development is necessary, Mr. Wood submits that he is entitled to

discovery and an evidentiary hearing and respectfully asks this Court to order them forthwith.

Respectfully submitted: June 16, 2022.

JON M. SANDS
Federal Public Defender,
District of Arizona

KEITH J. HILZENDEGER #34888
Assistant Federal Public Defender
850 West Adams Street, Suite 201
Phoenix, Arizona 85007
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IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF OKLAHOMA

TREMANEWOOD,

Petitioner,

vs.

STATE OF OKLAHOMA,

Respondent.

PCD Case No.

Capital Postconviction Proceeding

Third Postconviction No. PCD-2017-653
Second Postconviction No. PCD-20U-590
First Postconviction No. PCD-2005-143
Direct Appeal Nos. D-2004-550, D-2005-171
Oklahoma County No. CF-2002-46
Tenth Circuit Court of Appeals No. 16-6001
US. District Court, Western District of
Oklahoma No. 5:10-cv-829-HE

Motion for Discovery

Petitioner Tremane Wood respectfully requests an order authorizing discovery pursuant

to 22 O.S. § 1089(D)(3) and Rules 9.7(D)(2) and (D)(4) of the Rules of the Oklahoma Court of

Criminal Appeals. Mr. Wood concurrently submits this motion and a request for an evidentiary

hearing with his fourth application for postconvlction relief. This Court may issue any

appropriate discovery orders to facilitate review of Mr. Wood's application. *S'^5^^y. State,

1999 OK CR 45,991 P.2d 1039. All averments and supporting attachments presented in Mr.

Wood s application are hereby incorporated by reference.

Mr. Wood has raised a colorable claim that new evidence establishes that his conviction

and death sentence are unlawful under the Sixth, Eighth, and Fourteenth Amendments to the

United States Constitution, and under Article II, Sections 7, 9, and 20 of the Oklahoma

Constitution. He has alleged that newly discovered evidence that his trial lawyer, John Albert,

suffered from a serious drug and alcohol addiction throughout the period that Albert represented

Mr. Wood in his capital case establishes that he received ineffective assistance of trial counsel in

violation of his state and federal rights.



Mr. Wood supports his allegations with the affidavits ofBenito Bowie and Michael

Maytubbywho, in sworn statements, provide firsthand accounts of Albert s addiction to cocaine

and abuse of alcohol and pills throughout the period he represented Mr. Wood. While these

affidavits are sufficient to entitle Mr. Wood to relief for the reasons set forth in his application,

discovery will aid this Court's review of the allegations raised therein.

Mr. Wood respectfully asks this Court to issue an order unsealing Volume II of a trial

transcript of the March 9, 2006, contempt proceeding against John Albert in Oklahoma County

Case No. CF-2004-6139. In support of Mr. Wood's first application for postconviction relief, he

moved this Court for discovery of this information based on Albert's admissions during the

unsealed portion of the March 9 hearing "that he has a problem, which appears to involve alcohol

and possibly even drugs." Motion for Discovery at 1, Wood v. State^ No. PCD-2005-143 (Okla.

Crim. App. Dec. 26, 2006). He further argued that "the evidence from this hearing reveals a

concern by a district court as to Mr. Albert's representation of his clients and the fact that he has

not even seen one of his clients in close to two years. Id. This Court denied the request because

it concluded that Mr. Wood's ineffective-assistance claim—as presented at that time—was

"[w]ithout proof trial counsel was suffering from his addiction during Wood's trial[.]" Opinion

at 5,19, Wood, No. PCD-2005-143 (Okla. Crim. App. June 30, 2010) (emphasis added). Mr.

Wood has now presented this Court with that proof, as set forth in his application, which

warrants the foregoing discovery to aid this Court s review of the allegations raised in his

application.



Respectfully submitted: June 17,2022.

JONM. SANDS
Federal Public Defender,
District of Arizona

KEITH J. HILZENDEGER
Assistant Federal Public Defender
850 West Adams Street, Suite 201
Phoenix, Arizona 85007
(602)382-2700 voice
keith hilzendeger@fd.org
Attorneys for Petitioner Wood
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IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF OKLAHOMA

TREMANEWOOD,

Petitioner,

vs.

STATE OF OKLAHOMA,

Respondent.

PCD Case No.

Capital Postconviction Proceeding

Third Postconviction No. PCD-2017-653
Second Postconviction No. PCD-2011-590
First Postconviction No. PCD-2005-143
Direct Appeal Nos. D-2004-550; D-2005-171
Oklahoma County No. CF-2002-46
Tenth Circuit Court of Appeals No. 16-6001
US. District Court, Western District of
Oklahoma No. 5:10-cv-829-HE

Motion for an Evidentiary Hearing

Petitioner Tremane Wood respectfully requests an evidentiary hearing on any

controverted, previously unresolved issues of fact that may arise in connection with his fourth

application for postconviction relief, filed simultaneously with this motion. All averments and

supporting attachments presented in Mr. Wood s application are hereby incorporated by

reference.

In his application, Mr. Wood raises one proposition which involves issues of fact. He

alleges that newly discovered evidence that his trial lawyer, John Albert, suffered from a serious

drug and alcohol addiction throughout the period that Albert represented Mr. Wood in his capital

case establishes that he received ineffective assistance of trial counsel in violation of his state and

federal rights. That proposition could not have been previously raised because the grounds on

which it relies became available for the first time on April 19, 2022, when Benito Bowie agreed to

sign an affidavit attesting under oath to his firsthand knowledge of Albert's substance abuse

during the period Albert represented Mr. Wood in his capital case.



While the application itself presents sufficient evidence to warrant relief, if this Court

should find the evidence presented creates controverted, previously unresolved factual issues

then an evidentiary hearing is required. See 22 O.S. § 1089(D)(4)-(5). If this Court grants a

hearing, in addition to the information presented in the attachments to his application, Mr. Wood

requests permission to bring forth other evidence as needed to further support the proposition

raised in his application.

Respectfully submitted: June 17,2022.

JONM. SANDS
Federal Public Defender,
District of Arizona
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pTTHJ. HILZENDEGER
Assistant Federal Public Defender
850 West Adams Street, Suite 201
Phoenix, Arizona 85007
(602)382-2700 voice
keithhilzende ger@fd.org
Attorneys for Petitioner Wood
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