
 

No._______  
 

In the Supreme Court of the United States  
     
  

APPLIED UNDERWRITERS, INC., A NEBRASKA CORPORATION,  
APPLIED RISK SERVICES, INC., A NEBRASKA CORPORATION  

 
v.  
  

RICARDO LARA, INSURANCE COMMISSIONER FOR THE STATE OF CALIFORNIA, IN HIS 

OFFICIAL CAPACITY; KENNETH SCHNOLL, CALIFORNIA DEPT. OF INSURANCE DEPUTY 

COMMISSIONER, IN HIS OFFICIAL CAPACITY; BRYANT HENLEY, CALIFORNIA DEPT. OF 

INSURANCE DEPUTY COMMISSIONER, IN HIS OFFICIAL CAPACITY, 

    

On Application for Extension of Time to File Petition for a Writ of Certiorari to the 
United States Court of Appeals for the Ninth Circuit No. 21-15679  

D.C. No. 2:20-cv-02096-WBS-AC, William B. Shubb, District Judge, Presiding,  
Argued and Submitted December 7, 2021, Opinion Filed June 10, 2022,  

Before: Marsha S. Berzon, Carlos T. Bea, and Jacqueline H. Nguyen, Circuit Judges 
Opinion by Judge Bea; Concurrence by Judge Nguyen 

    
  

CALIFORNIA INSURANCE COMPANY, A NEW MEXICO CORPORATION, 
  

v.  
  

RICARDO LARA, INSURANCE COMMISSIONER FOR THE STATE OF CALIFORNIA, IN HIS 

OFFICIAL CAPACITY; KENNETH SCHNOLL, CALIFORNIA DEPARTMENT OF INSURANCE 

DEPUTY COMMISSIONER, IN HIS OFFICIAL CAPACITY; BRYANT HENLEY, CALIFORNIA 

DEPARTMENT OF INSURANCE DEPUTY COMMISSIONER, IN HIS OFFICIAL CAPACITY,  
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On Application for Extension of Time to File Petition for a Writ of Certiorari to the 
United States Court of Appeals for the Ninth Circuit No. 21-16159,  

Appeal from the United States District Court for the Eastern District of California,  
No. 2:21-cv-00030-WBS-AC, William B. Shubb, District Judge, Presiding,  
Argued and Submitted December 7, 2021, Opinion Filed June 10, 2022,  

Before: Marsha S. Berzon, Carlos T. Bea, and Jacqueline H. Nguyen, Circuit Judges 
Opinion by Judge Bea; Concurrence by Judge Nguyen 

    
  

APPLICATION FOR AN EXTENSION OF TIME IN WHICH TO FILE A 
PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES COURT 

OF APPEALS FOR THE NINTH CIRCUIT  

    
 
Maxwell V. Pritt (SBN 253155) 
mpritt@bsfllp.com 
BOIES SCHILLER FLEXNER LLP 
44 Montgomery Street, 41st Floor 
San Francisco, CA 94104 
Telephone: (415) 293-6800 

Samuel C. Kaplan (SBN 463350) 
skaplan@bsfllp.com 
Boies Schiller Flexner LLP 
1401 New York Avenue, NW 
Washington, DC 20005 
Telephone:  (202) 274-1163 

  
Attorneys for Petitioners, 

Applied Underwriters, Inc., Applied Risk Services, Inc. 
and California Insurance Company 
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To the Honorable Elena Kagan, Associate Justice of the United States and  

Circuit Justice for the Ninth Circuit:  

Pursuant to 28 U.S.C. § 2101(c) and Rules 13.5, 22, and 30.2 of this Court, 

Petitioners Applied Underwriters, Inc., Applied Risk Services, Inc., (“Applied”) and 

California Insurance Company, respectfully request a 30-day extension of the time in 

which to file a petition for a writ of certiorari to the U.S. Court of Appeals for the Ninth 

Circuit in this Court, up to and including Wednesday, November 30, 2022.  The Ninth 

Circuit entered its judgment on June 10, 2022.  A copy of the Ninth Circuit’s opinion 

is attached as Exhibit 1.  See Applied Underwriters, Inc. v. Lara, 37 F.4th 579 (9th 

Cir. 2022).  Petitioners filed a Petition for Rehearing and Rehearing En Banc on July 

1, 2022.  The Ninth Circuit denied that Petition on August 1, 2022.  Accordingly, 

Petitioners’ time to file a petition for writ of certiorari in this Court currently expires 

on October 31, 2022.  Petitioners therefore have filed this Application more than 10 

days before the existing deadline to file a petition for a writ of certiorari.  Rules 13.5, 

30.2.  

Petitioners have good cause for a 30-day extension of time in which to file a 

petition for a writ of certiorari.  Rule 13.5.  

First, this case presents substantial questions on which the federal circuit 

courts are divided concerning (a) whether the prior exclusive jurisdiction doctrine bars 

an in personam claim that would not require the exercise of control over any property 

and that could only impact a state court’s control over property via the res judicata 

effect of any favorable judgment, and (b) whether  instituting a state civil proceeding 
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in retaliation for the exercise of constitutional rights implicates the good-faith 

exception to abstention under Younger v. Harris, 401 U.S. 37 (1971), and as extended 

by the Ninth Circuit’s decision in this case, the prior exclusive jurisdiction doctrine.    

In this case, for the first time in California history, the California Insurance 

Commissioner (the “Commissioner”) obtained by ex parte application in California 

Superior Court (the “Superior Court”) an order placing a fully solvent insurance 

company, California Insurance Company, a California corporation (“CIC I”), into a 

conservatorship.  The Commissioner sought the conservatorship on the purported 

basis that CIC I illicitly sought to “flee” California by merging with California 

Insurance Company, a New Mexico corporation (“CIC II”), without the 

Commissioner’s consent.  As alleged, that reasoning was pretextual.  Though given an 

explicit opportunity to object to the merger at an October 2019 hearing by New Mexico 

regulators to approve the redomestication of CIC I to New Mexico via a merger 

between CIC I and CIC II, the California Department of Insurance (“CDI”) failed to 

do so.  Further, after CDI subsequently objected and asked CIC I not complete the 

merger pending discussions with CDI, CIC I agreed.  CDI then refused to hold 

discussions with CIC I and obtained a conservatorship ex parte to take control of CIC 

I. 

The choice of conservatorship over injunction for an asserted violation of law 

was unprecedented.  California law does not authorize conservatorships for the state 

law violation alleged by the Commissioner where (as here) there is no threat of 

significant financial impairment.  See Cal Ins. Code § 1215.12.  And the Commissioner 
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had never sought a conservatorship of a financially thriving company to remedy an 

asserted violation of law.  Nonetheless, relying on a general (much older) statute 

authorizing conservatorships for any threatened violation of law, see id., § 1011, the 

Commissioner sought a conservatorship in this case to force CIC I and Applied to 

settle private lawsuits with policyholders that addressed an insurance product that 

CIC I previously sold that the Commissioner believed should have been submitted for 

his approval.  Although the Commissioner had entered into a settlement with CIC I 

that approved EquityComp® with only minor variations and agreed to leave private 

disputes to the courts, he nonetheless pursued a conservatorship to force CIC I and 

Applied to settle those disputes on highly disadvantageous terms far more favorable 

than plaintiffs in those cases could achieve even if successful. 

Conservatorships in California (and elsewhere) confer extraordinary powers on 

the Commissioner.  The procedural protections for a conserved entity range from 

nonexistent to highly circumscribed.  The state courts afford total deference in the 

Commissioner’s decision to seek a conservatorship and plays a limited supervisory 

role in approving only some of the Commissioner’s decisions, which are otherwise left 

to the Commissioner’s discretion.  The Commissioner obtains title to the company’s 

assets and runs its operations indefinitely, and the burden of proof to lift the 

conservatorship is placed on the company.  The Commissioner also decides whether 

to strip the company’s assets pursuant to “rehabilitation” plans he can develop and 

impose unilaterally, subject only to a deferential review and a vague public interest 

standard. 
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Nearly a year after he obtained his conservatorship of CIC I, the Commissioner 

filed a proposed “Rehabilitation Plan” (the “Plan”) that, inter alia, requires CIC I both 

to (1) transfer virtually its entire business to an undetermined third party, and 

(2) settle private litigation on disadvantageous terms that plaintiffs in those cases 

could not obtain even if successful.  The Plan also forces Applied to abandon its 

contract and litigation rights even though it is not in conservation nor subject to 

regulation by CDI. 

Shortly thereafter, Appellants filed § 1983 claims against the Commissioner 

and other CDI officials, seeking declaratory and injunctive relief directed at Appellees 

in connection both with elements of their Plan and their actions in initiating and 

maintaining the conservatorship.  None of the relief requested by Appellants would 

direct or enjoin the state courts.  Any relief obtained under § 1983 could only affect 

property subject to the conservation via an in personam judgment presented to the 

state courts. 

The District Court declined to exercise jurisdiction and dismissed the cases 

under the doctrines of Younger abstention and prior exclusive jurisdiction.  Appellants 

timely appealed and their cases were consolidated.  A divided Ninth Circuit panel 

affirmed, with the majority reversing the District Court’s decision to abstain under 

Younger but affirming dismissal of Appellants’ § 1983 claims under the prior exclusive 

jurisdiction doctrine, while noting that its application of the prior exclusive 

jurisdiction doctrine was a “unique and important” aspect of these cases.  Indeed, this 

Court recently held, contrary to the panel’s decision, that § 1983 “guarantees a federal 
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forum for claims of unconstitutional treatment at the hands of state officials.”  Pakdel 

v. City & Cnty. of San Francisco, 141 S. Ct. 2226, 2230 (2021).  The Ninth Circuit 

subsequently denied Appellants’ Petition for Rehearing and Rehearing En Banc. 

Second, Counsel for Petitioners is working diligently on the petition for a writ 

of certiorari, but respectfully submits that an extension of 30 days is necessary to 

complete preparation of the petition.  This case involves difficult issues concerning the 

application of a judge-made jurisdictional doctrine to decline jurisdiction over § 1983 

claims, the importation of Younger abstention principles into the prior exclusive 

jurisdiction doctrine, and the extraordinary nature of state government overreach in 

this case. 

Finally, Counsel for Petitioners have had, and continue to have, numerous 

conflicts and overlapping deadlines in other matters during the current deadline for 

the filing of a petition for writ of certiorari in this case, as well as other impending 

deadlines and medical issues.  Among other recent deadlines, Lead Counsel for 

Petitioners, Samuel Kaplan, is counsel of record for Respondent in Helix Energy 

Solutions Group, Inc. v. Hewitt, No. 21-984, and was assisting in preparation for oral 

argument held before this Court on October 12, 2022.  Mr. Kaplan also has a two-week 

trial in In re Fannie Mae/Freddie Mac Senior Preferred Stock Purchase Agreement 

Class Action Litigation, Misc. No. 13-1288-RCL (D.D.C.), which began on October 17, 

2022.  Co-Lead Counsel for Petitioners, Maxwell Pritt, is recovering from a concussion 

he recently sustained, and has upcoming briefing deadlines on a motion for judgment 

on the pleadings in Sparta Insurance Company v. Pennsylvania Insurance Company, 
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No. 21-1105 (D. Mass.); motions to dismiss in Markel Corp. v. Pennsylvania Insurance 

Company, No. 8:22-CV-00241 (D. Neb.), US Fire Insurance Company v. Lamorak 

Insurance Company, No. 191203320 (Pa. Ct. Com. Pl.), Envision Healthcare Corp. v. 

United Healthcare Insurance Co., No. 2022-011773-CA-01 (Fl. Cir. Ct.), Envision 

Healthcare Corp. v. United Healthcare Insurance Co., No. CV2022-012385 (Ariz. 

Super. Ct.); a mediation on October 31, 2022, in the state court action VillaSport, et 

al. v. Mobomo, No. CIV2103014 in Marin County, California; and briefing deadlines 

in other cases.  Mr. Pritt is also serving in a supporting role in his spouse’s campaign 

for California State Assembly, which will last through Election Day on November 8, 

2022.   

For the foregoing reasons, Petitioners respectfully request that this Court grant 

this Application for an Extension, and extend Petitioners’ time to file their Petition 

for Writ of Certiorari by 30 days, up to and including Wednesday, November 30, 2022.  

  Respectfully Submitted,  
 

Dated:  October 20, 2022 BOIES SCHILLER FLEXNER LLP 

 /s/ Maxwell V. Pritt 
Samuel C. Kaplan (SBN 463350) 
skaplan@bsfllp.com 
Boies Schiller Flexner LLP 
1401 New York Avenue, NW 
Washington, DC 20005 
Telephone:  (202) 274-1163 

Maxwell V. Pritt (SBN 253155) 
mpritt@bsfllp.com 
BOIES SCHILLER FLEXNER LLP 
44 Montgomery Street, 41st Floor 
San Francisco, CA 94104 
Telephone: (415) 293-6800 

  
Attorneys for Petitioners, 

Applied Underwriters, Inc., Applied Risk Services, Inc. 
and California Insurance Company 
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