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To the Honorable Elena Kagan, Associate Justice of the United States Supreme Court and
Circuit Justice for the Ninth Circuit:

Floyd Tayler (“Applicant”), pursuant to Supreme Court Rules 21.1, 22 and 23, and 28
U.S.C. 881651, 2106 and 2202, seeks to forestall the enforcement of the mandate requiring
petitioner to commence service of his prison commitment on November 7, 2022 pending review
of a Petition for Writ of Certiorari, previously filed in this Court, and in support of this
Emergency Application, respectfully submits the following argument in support of petitioner’s
application to stay enforcement of the mandate.

1. Procedural Background

Applicant seeks an order from this Court staying the mandate issued by the Washington
Court of Appeals in this case. The mandate applicant seeks to stay, pending this Court’s review
of applicant’s Petition for a Writ of Certiorari, is the mandate from the Washington Court of
Appeals, Division One.

The Washington Court of Appeals, Division One, issued an opinion affirming applicant’s
conviction on January 3, 2022. Applicant sought review in the Washington Supreme Court, and
his petition for review was denied on July 13, 2022. The mandate from the Court of Appeals was
filed in Whatcom County Superior Court on July 28, 2022. A copy of the mandate from the
Court of Appeals is attached in the Appendix.

On August 30, 2022, applicant moved in the Whatcom County Superior Court for an
order staying the mandate in order to permit him to petition the United States Supreme Court to
grant certiorari and review his case. The State opposed the granting of a stay. Whatcom County
Superior Court denied the motion to stay the mandate, but continued the case until November 7,
2022 at 9 o’clock, at which time applicant will be remanded into custody to commence service of

his sentence.



2. Applicant meets the requirement of Supreme Court Rule 23 that relief was first sought
in the courts below, here the courts of the State of Washington, because his request for
a stay was denied by the only court potentially having authority to grant such a
request.

Rule 23 of the Court’s rules requires that an application for a stay shall set out with
particularity why the relief sought is not available from any other court or judge. Except in the
most extraordinary circumstances, an application for a stay will not be entertained unless the
relief requested was first sought in the appropriate court or courts below or from a judge or
judges thereof.

In this case, applicant did not seek a stay of the mandate in the Washington Supreme
Court or in the Washington Court of Appeals for Division One because the appellate court rules
do not allow for stays. Specifically, Washington Appellate Court Rule 12.6 (RAP 12.6) does not
allow for a granting of a stay of the mandate pending a decision by the United States Supreme
Court on a petition for a writ of certiorari.

Rule of Appellate Procedure RAP 12.6 provides:

Except as provided in RAP 12.5, the appellate court will not stay issuance of the
mandate for the length of time necessary to secure a decision by the United States
Supreme Court on an application for review. In the event that the U.S. Supreme Court
accepts review or grants certiorari and remands a case to the appellate court for further
consideration, the clerk will recall the mandate.

The only exception is found in subsection (3) of RAP 12.5(c), which provides that a
mandate will not be issued in a death penalty case until the United States Supreme Court has
disposed of any appeal or the time for appeal has expired:

(©)(3) In a case in which the penalty of death is to be imposed, unless the parties stipulate

to earlier issuance of the mandate, the clerk will issue the mandate upon the expiration of

the time for applying for review by the United States Supreme Court, or, if such an

application is timely filed, upon receipt of the Supreme Court's order disposing of the
matter.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003996&cite=WARRAP12.5&originatingDoc=N3CF11B10E51C11DAB0849D49FE8A27B3&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=1cd66c92d9ef41a494d2205aee719a3b&contextData=(sc.Document)

Because the rules do not expressly state that the Superior Court lacks the authority to stay
an appellate court mandate, applicant filed a motion to obtain a stay in the Whatcom County
Superior Court on August 30, 2022. A copy of Whatcom County Superior Court Judge Lee
Grochmal’s order denying applicant’s motion for a stay is attached in the Appendix. Also
attached in the Appendix is a copy of the Judgment and Sentence of the Whatcom County
Superior Court sentencing applicant to a year and a day in Washington State prison.

The lengthy opinion of the Washington Court of Appeals, Division One, affirming
applicant’s conviction can be found in the Appendix.

Applicant asserts he has satisfied the requirement of Supreme Court Rule 23 that he
obtain or seek to obtain a stay of the mandate in lower courts before seeking a stay in this Court
because Washington appellate court rules prohibit the granting of a stay of mandate except in a
death penalty case. Because the rules did not address the authority of the Superior Court to grant
a stay, petitioner moved for a stay and that motion was denied.

3. Applicant meets the requirements for this court to grant a stay.

An applicant for a stay “must demonstrate (1) ‘a reasonable probability’ that this Court
will grant certiorari, (2) ‘a fair prospect’ that the Court will then reverse the decision below, and
(3) “a likelihood that irreparable harm [will] result from the denial of a stay’ ”. Maryland v. King,

567 U.S. 1301, 1301, 133 S.Ct. 1, 183 L.Ed.2d 667 (2012) (ROBERTS, C. J., in chambers)

(quoting Conk right v. Frommert, 556 U.S. 1401, 1402, 129 S.Ct. 1861, 173 L.Ed.2d 865

(2009) (GINSBURG, J., in chambers).
A single Justice has authority to enter such a stay, 28 U.S.C. § 2101(f), but the applicant

bears a heavy burden. These conditions must be met: First, there must be a reasonable



probability that certiorari will be granted (or probable jurisdiction noted). Second, there must be
a significant possibility that the judgment below will be reversed. And third, assuming the
applicant's position on the merits is correct, there must be a likelihood of irreparable harm if the
judgment is not stayed. Barnes v. E-Systems, Inc. Group Hospital Medical & Surgical Ins.

Plan, 501 U.S. 1301, 1302, 112 S.Ct. 1, 115 L.Ed.2d 1087 (1991) (SCALIA, J., in chambers).

Also to be considered is whether issuance of the stay will substantially injure the other
parties and where the public interest lies. Hilton v. Braunskill, 481 U. S. 770, 776, 107 S. Ct.
2113, 95 L. Ed.2d 724 (1987).

a. There is a reasonable probability this court will grant certiorari and reverse the
decision below.

Applicant Taylor was charged with felony unlawful imprisonment for pushing his
girlfriend onto a chair and refusing to let her leave the trailer for about 10 minutes. The felony
unlawful imprisonment event took place on June 17, 2019. Tayler was arrested and charged
shortly thereafter. A no contact order was entered prohibiting Tayler from contacting Ms. Ross,
the victim. In late July 2019, Ms. Ross sent Tayler a love poem admitting she made a “mistake.”
When Tayler did not respond to the internet contact, Ms. Ross came down to Whatcom County,
and disclosed to the Sheriff other events before June 17, 2019 in which she alleged that Tayler
assaulted her. Ms. Ross also turned over a tape recording documenting the communication
between her and Tayler during the unlawful imprisonment event of June 17, 2019.

As a result, the prosecutor amended the information to charge applicant with the
aggravated offense of being a domestic violence abuser. A Washington statute, RCW 9.94A.535,
provides for departures from Washington State Sentencing Guidelines. If the current offense is

part of a pattern of domestic abuse, that is an aggravating factor that can support a sentence


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991135163&pubNum=0000708&originatingDoc=I65e47302c87a11df8228ac372eb82649&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4471dd037cfe491c96f94f7844ca6b9f&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991135163&pubNum=0000708&originatingDoc=I65e47302c87a11df8228ac372eb82649&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4471dd037cfe491c96f94f7844ca6b9f&contextData=(sc.RelatedInfo)

above the standard range for a felony. The statute defines the domestic violence pattern
aggravator as follows:

(h) The current offense involved domestic violence, as defined in RCW 10.99.020, or

stalking, as defined in RCW 9A.46.110, and one or more of the following was present:

(i) The offense was part of an ongoing pattern of psychological, physical, or sexual abuse

of a victim or multiple victims manifested by multiple incidents over a prolonged period.
RCW 9.94A.535 (3) (h) (i).

To prove an ongoing pattern, the prosecutor alleged and presented the girlfriend’s
testimony of six different prior assaultive acts against her, separated in time and place over the
course of about a year. At trial, applicant presented a special verdict form requiring the jury to
separately and individually address whether the six alleged assaultive incidents actually occurred
as alleged, and to make each determination unanimously and beyond a reasonable doubt with
respect to each incident. The trial court rejected applicant’s proposed instructions and instructed
the jury in accordance with the Washington Pattern Instructions, see 11A Washington Practice:
Pattern Jury Instruction Criminal: WPIC 300.17 at 902 (5" ed. 2021). This pattern instruction
does not require a unanimous jury finding as to whether the defendant committed the incident
offenses, only whether he engaged in an ongoing pattern of abuse.

The jury found applicant guilty of unlawful imprisonment and also found that the offense
of unlawful imprisonment was part of an ongoing pattern of abuse. Because of the finding on the
aggravator, applicant was sentenced to a year and a day in Washington state prison. Without the
aggravator finding, applicant’s sentence would not have included a prison sentence as the felony
offense of unlawful imprisonment carries a 1-to-3-month sentence range under Washington state
law.

The above stated facts show a reasonable probability that certiorari will be granted and

the judgment reversed. A case illustrating the necessary analysis is Maryland v. King, 133 S. Ct.



1(2012). This court stayed the decision of a Maryland state court in a criminal case pending the
State of Maryland’s Petition for a Writ of certiorari to the United States Supreme Court.
Maryland's DNA Collection Act authorized law enforcement officials to collect DNA samples
from individuals charged with but not yet convicted of certain crimes, mainly violent crimes and
first-degree burglary. In 2009, police arrested Alonzo Jay King, Jr., for first-degree assault.
When personnel at the booking facility collected his DNA, they found it matched DNA evidence
from a rape committed in 2003. Relying on the match, the State charged and successfully
convicted King of, among other things, first degree rape. A divided Maryland Court of Appeals
overturned King's conviction, holding the collection of his DNA violated the Fourth Amendment
because his expectation of privacy outweighed the State's interests. 425 Md. 550, 42 A.3d 549
(2012). Maryland successfully applied for a stay of that judgment pending the disposition of its
petition for a writ of certiorari. This court analyzed the issue by examining the holding of the
Maryland Court of Appeals to ascertain whether it conflicted with other judicial decisions on the
same issue. This court found that the decision of the Maryland appellate court conflicted with
decisions of the U.S. Courts of Appeals for the Third and Ninth Circuits as well as the Virginia
Supreme Court, which have upheld statutes similar to Maryland's DNA Collection Act.

See United States v. Mitchell, 652 F.3d 387 (C.A.3 2011), cert. denied, 565 U.S. 1275, 132 S.Ct.
1741, 182 L.Ed.2d 558 (2012); Haskell v. Harris,669 F.3d 1049 (C.A.9 2012), reh'g en banc
granted, 686 F.3d 1121 (C.A.9 2012); Anderson v. Commonwealth,274 Va. 469, 650 S.E.2d 702
(2007), cert. denied, 553 U.S. 1054, 128 S.Ct. 2473, 171 L.Ed.2d 769 (2008); see also Mario W.
v. Kaipio, 230 Ariz. 122, 281 P.3d 476, 2012 WL 2401343 (Ariz.2012) (holding that seizure of a
juvenile's buccal cells does not violate the Fourth Amendment but that extracting a DNA profile

before the juvenile is convicted does).



Similarly, here, the Court of Appeals decision, which is an unpublished case, is in direct
conflict with another decision of the Court of Appeals, which is a published decision, State v.
Price, 126 Wash. App. 617 (2005), abrogated on other grounds, State v. Hampton, 184 Wash. 2d
656 (2015). At issue in Price was a statute that allowed a pattern of assaultive incidents to
aggravate a murder offense. The court held that the trial court erred when it failed to provide an
unanimity instruction as to the underlying incidents used to prove the pattern. “When the State
introduces evidence of more than one act of criminal misconduct that could support a conviction
for a single criminal act charged in the information, the State must elect which incident it relies
upon as proof of guilt, or, in the alternative, the jury must be instructed that it must be unanimous
as to the one or more incidents it relies upon in finding guilt.” Price, 126 Wash. App. at 647.

Applicant pointed out the conflict with State v. Price when moving the Washington Court
of Appeals for reconsideration of its opinion affirming his conviction, and again when
petitioning for review by the Washington Supreme Court, which considers conflicting decisions
between the divisions of the Court of Appeals as a ground for granting review. See RAP
13.4(b)(2). Nevertheless, the Washington Supreme Court denied review.

Thus, Washington courts have failed to address applicant’s argument that juror unanimity
was not assured in his case. As further support for his argument, applicant asked the Washington
Supreme Court to find that the issue is controlled by Richardson v. United States, 119 U. S. 1707
(1999)—a case that is in line with the insistence by State v. Price on the necessity for juror
unanimity. Applicant has not had an adequate hearing on this issue in his appeal.

The district court in Richardson instructed the jurors that they must unanimously agree
that the defendant committed at least three federal narcotics offenses, while adding that the jury

did not have to agree as to the particular three or more federal narcotic offenses committed by



the defendant. The United States Supreme Court reversed and found no legislative intention to
construe the federal statute to impinge upon the firmly rooted right to trial by jury which requires
a unanimous and specific determination that the defendant committed the specific act, what is
referred to in the Richardson case as “the brute facts” for which he is punished.

Applicant’s petition raises the same issue, which is central and repetitive each time a
citizen in Washington state is tried before a jury with the Domestic Abuser Aggravator crime,
RCW 9.94A535 (3) (h) (i). When the jury is instructed to resolve the case in accord with
Washington Pattern Jury Instruction Criminal: WPIC 300.17, the jurors do not need to go farther
than agreeing there was a “pattern” of abuse. That is not enough. Applicant’s conviction raises
the substantial question of whether applicant is entitled under the 6" amendment to a specific and
unanimous determination by the jury as to whether applicant committed the underlying
assaultive incidents, which are the foundation for the conclusion that the accused is guilty of
engaging in an ongoing pattern of domestic abuse.

In short, this counsel believes that Taylor’s petition for certiorari has merit because
Richardson v. United States 119 U. S. 1707 (1999) is on point and the principle of the
application of the unanimity requirement is clear. Respectfully, applicant has satisfied the
requirement of showing a reasonable probability that certiorari will be granted (or probable
jurisdiction noted) and also showing a significant possibility that the judgment below will be
reversed. This court can and should grant certiorari to correct this mistake and remand to direct
the Court of Appeals of Washington to address the application of Richardson to this case. The
Court of Appeals will likely conclude that Richardson is on point and reverse Tayler’s conviction
and remand for a new trial requiring the jury to unanimously and specifically decide whether he

committed or did not commit each of the six predicate incidents of assaultive conduct.



It should be remembered that applicant is on the brink of a prison sentence and the trial
process has not been informed by the jury verdict which specific incidents he was found to have
committed. All the pattern instruction used in this case provides applicant with is a general
verdict from which he can deduce that each juror determined that he committed at least two of
the alleged prior assaultive acts. The verdict does not assure applicant that the jurors were
unanimous as to which specific incidents actually occurred.

4. The impact that commencement of the prison sentence will have on applicant is
addressed in applicant’s affidavit. Applicant will suffer irreparable harm should this
court not grant a stay. Applicant’s request for a stay is not simply an exercise to
prolong the point of time at which he has to commence service of his sentence.

Applicant Floyd Tayler has submitted an affidavit in his own words describing the effect
of his pending incarceration. His statement informs the court that he will lose his job and he
maybe become insolvent and lose his home. Applicant is 61 years of age and employment for a
person of that age is difficult to find. Applicant is also the primary care provider for his 93 year
old father.

In Corsetti v. Massachusetts, 103 S. Ct. 3 (1982), a defendant who was found guilty of
criminal contempt and was sentenced to 90 days in jail sought a stay of his jail sentence pending
a decision on his petition for a writ of certiorari. Justice Brennan denied the application because
Corsetti had not established a reasonable probability that certiorari would have been granted, nor
did he show a fair prospect that his conviction would be reversed. The Court did find, however,
that the applicant demonstrated that he would suffer irreparable harm.

There is no reason to believe that granting a stay to Applicant will substantially injure

the other parties interested in the proceeding. Applicant has been out of custody for the past two

years and has maintained lawful behavior and refrained from all contact with the victim, in



accordance with the conditions of the judgment and sentence and his cash bail of $15,000.00.
He has no prior experience with the criminal justice system.

As to the consideration of where the public interest lies, it is plain that enforcing the Sixth
Amendment is in the public interest. The State of Washington tries defendants and convicts
them of a “pattern” of behavior, in violation of their right to a unanimous specific determination
by the jury that they committed the predicate acts constituting the pattern.

CONCLUSION

This case presents a substantial constitutional issue--the right to trial by a jury and to a
unanimous specific verdict as to what acts a defendant commits which result in the imposition of
punishment. Applicant argued before the Court of Appeals that the published precedent of State
v. Price, supra, controlled the disposition of the case. Division One of the Washington Court of
Appeals rejected Price in favor of unpublished decisions and denied applicant’s motion to
publish the opinion in the instant case.

In his petition for review before the Washington Supreme Court, applicant based his
petition solely on the application of the case of Richardson v. United States. Applicant argued
that Richardson was on point and controlled disposition of this case. The Washington Supreme
Court declined review. Because the Washington courts did not address the application of the
Price and Richardson cases, applicant believes he was not given a full and fair opportunity to
litigate his case before the Washington courts, although he strenuously attempted to do so.

Respectfully, applicant requests that the court stay the mandate until such time as the

court decides the merits of this case.
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Respectfully submitted,

William Johnston, WSBA #6113
Counsel of Record

401 Central Avenue

Bellingham, Washington 98225
(360) 676-1931
Wijtj47@gmail.com

Counsel for Applicant
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FILED
7/27/2022
Court of Appeals
FILED Division |
COUNTY CLERK State of Washington
07/28/2022 11:00:18

WHATCOM COUNTY
WASHINGTON

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
STATE OF WASHINGTON, No. 81001-4-I
Respondent,
V. MANDATE
FLOYD TAYLER, Whatcom County
Appellant. Superior Court No. 19-1-00717-9

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and
for Whatcom County.

This is to certify that the opinion of the Court of Appeals of the State of
Washington, Division I, filed on January 3, 2022 became the decision terminating review
in the above case on July 27, 2022. An order denying a motion for reconsideration was
entered on March 3, 2022. An order denying a petition for review was entered in the
Supreme Court on July 13, 2022. This case is mandated to the Superior Court from
which the appeal was taken for further proceedings in accordance with the attached true
copy of the decision.

C: William Joseph Johnston
Whatcom County Prosecutor's Office

Hilary A. Thomas
Hon. Lee P. Grochmal

Page 1 of 2



Page 2 of 2
No. 81001-4

IN TESTIMONY WHEREOF, | have hereunto set my
hand and affixed the seal of said Court at Seattle, this
27th day of July, 2022.

LEA ENNIS
Court Administrator/Clerk of the Court of Appeals,
State of Washington, Division I.



FILED
1/3/2022
Court of Appeals
Division |
State of Washington

THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 81001-4-I
Respondent, ; DIVISION ONE
V. ; UNPUBLISHED OPINION
FLOYD TAYLER, ;
Appellant %

ANDRUS, A.C.J. — Floyd Tayler challenges his convictions for the unlawful
imprisonment and assault of his girlfriend, R.R. He raises nine challenges to his
conviction and sentence, none of which provide a basis for reversal. We affirm.

FACTS

Tayler and R.R., both Canadian citizens, lived together for approximately a
year and a half before the incidents leading to Tayler’s conviction. In June 2019,
Tayler invited his adult sons to spend Father's Day weekend with him and R.R. in
Whatcom Meadows, a private park in which Tayler and R.R. owned a timeshare
lot and a trailer. On the evening of June 15, Tayler and R.R. argued about Tayler’s
sons arriving late for dinner. R.R., who had a strained relationship with Tayler’s

sons, felt that they had acted disrespectfully.



No. 81001-4-1/2

The next morning, Tayler accused R.R. of ruining his Father's Day by
making his sons feel unwelcome the night before. Tayler and his sons left the park
and spent the day together golfing. That afternoon, after the sons left to return
home, Tayler raised again his complaint that R.R. was to blame for making his
sons feel unwelcome in the trailer.

On the morning of June 17, Tayler vented to R.R. about how hurt he was
by his sons’ action. R.R., who felt the sons manipulated Tayler, called the boys
‘motherf---ers.” Tayler became angry at her comment and “just completely . . . lost
it.” Their argument escalated as the day went on. Tayler repeatedly yelled at R.R.,
demanding she apologize, but R.R., afraid at what would happen as he escalated,
stayed quiet, hoping he would stop.

At some point, R.R. began recording Tayler with her cell phone because
she “was afraid of what he was going to do” to her. At trial, R.R. described Tayler’s
threats and assaultive conduct, which the State corroborated by playing portions
of R.R.’s recording. In this recording, Tayler can be heard threatening to “come
over there and grab [R.R.] by the throat,” and told her she was “not going to win
this time [because] you are not worth it.” The recording demonstrated that as
Tayler’s anger increased, he began to throw household items at R.R., continued
to verbally berate her, and accused her of being “f---ing twisted.” At one point
when Tayler was screaming into R.R.’s ear, she covered her eyes with her hands,
but Tayler pulled them away and held them down. R.R. begged Tayler to “just
leave me [inaudible], don’t touch me, | am asking you,” to which Tayler responded

“Too bad.”



No. 81001-4-1/3

When R.R. told Tayler she did not want to be with him anymore, Tayler
ordered R.R. to leave the trailer and gave her one hour to gather her belongings.
Tayler then began throwing and smashing her belongings. When she picked up a
laundry basket to collect her personal possessions, Tayler refused to let her use it
because, he said, it belonged to him. When she next tried to put her things in
garbage bags, Tayler told her she could not use his bags either and threatened to
slam her hands in cupboard doors.

When R.R. actually tried to leave the trailer, Tayler blocked the door and
told her she could not leave. Tayler pushed R.R. down into a chair, removed her
shoes, positioned a table in R.R.’s path, and sat down on it. The recording
captured R.R. shouting in pain, and Tayler mimicking her pleas that he stop. He
told R.R. “You see what happens, [R.R.], you see what happens? You are not
going to overpower me, you are trying to, sit, sit.”

R.R. told Tayler she did not want to be there and wanted to leave. Tayler
responded that R.R. was “in no shape to go outside the trailer.” The recording
captured R.R. repeatedly pleading to leave and telling Tayler she was afraid of
him. Begging to get outside, R.R. told Tayler that he could not keep her there; he
responded, “yeah[,] | can.”

Tayler trapped R.R. inside the trailer for approximately 10 minutes. When
she finally got outside, R.R. collapsed in a chair. After calming down, R.R. realized
her purse, passport, keys, wallet, and medications remained inside. Tayler initially
refused to let her in to collect her things, but eventually relented. R.R. ultimately

decided not to leave because Tayler appeared to have calmed down.
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Later that evening, after dinner, they sat around a campfire having a
cocktail. Tayler told R.R. that after their argument that morning, he had visited a
neighbor couple and told them what R.R. had said about his sons. R.R., upset at
Tayler involving the neighbors in their dispute, decided to leave. She picked up
her purse and sweater and started walking down the road. Tayler tried to stop her,
but she told him to leave her alone.

When R.R. reached the end of the gravel road, she heard Tayler running
up behind her. He grabbed her, spun her around, and threw her into the ditch.
Although R.R. was not intoxicated, Tayler yelled at her to get up, accusing her of
being drunk. Tayler grabbed R.R.’s purse, yanking the strap repeatedly even after
R.R. told him he was hurting her. After he gained control of her purse, she picked
up her sweater and realized it was ripped. Tayler said “Oh, did I rip your sweater?
... [L]et me do it some more.” Because Tayler had her purse, passport, keys and
wallet, R.R. realized she could not leave so she returned to the trailer with him.

After this incident, R.R. developed visible bruising on both of her arms
where Tayler had grabbed her. She also developed bruising on her arms from the
force of Tayler pulling her purse over her head.

Two days later, while packing to leave, R.R. told Tayler that she wanted to
take all of her personal belongings home because she would never be comfortable
there again. As she packed items, Tayler removed them and even hid some of
them. At some point, Tayler either took R.R.’s purse again or refused to let her
back into the trailer, so she left and walked to the park’s office. Tayler drove their

van to the office and insisted she get into the vehicle with him. R.R. refused and



No. 81001-4-1/5

when Tayler got out of the van to talk to her, she grabbed her purse. He yelled
profanities at her, got into the van and drove away. A staff member inside the park
office, having seen this exchange, invited R.R. inside the office. The office
manager called the police.

Whatcom County Sheriff Deputy Mason Stafford responded to the call and
interviewed R.R. He described R.R. as agitated, emotional and crying throughout
their conversation. Deputy Stafford photographed R.R.’s bruises on her hands and
upper arms. Deputy Stafford located Tayler at a friend’s trailer in a Ferndale RV
Park where he placed Tayler under arrest.

The State charged Tayler with one count of unlawful imprisonment,
domestic violence, and assault in the fourth degree, domestic violence. The State
also alleged as an aggravating circumstance that the unlawful imprisonment was
part of an ongoing pattern of abuse, pursuant to RCW 9.94A.535(3)(h)(i).

At trial, the State introduced evidence of numerous incidents of domestic
abuse by Tayler that predated the June 2019 events. R.R. testified that in July
2018, she threw Tayler a birthday, after which Tayler became sullen. During an
argument, Tayler flung a tray of glasses, shattering them on the floor. Tayler
claimed he bumped into the tray by accident, but R.R. testified his conduct scared
her because it was directed at her.

In the fall of 2018, while on vacation in Mexico, during an argument, Tayler
threw a glass of water on R.R. before shoving her into a lounge chair. R.R. was
so upset that she began packing to leave. Tayler removed her belongings from

the suitcase and threw them on the floor. Tayler then alternatively told her to leave
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and prevented her from actually doing so. Tayler again testified he simply tripped
and spilled his glass of water on R.R. by accident.

In December 2018, during another argument, Tayler got so angry at R.R.
that he “stomped down on” a Christmas gift from R.R.’s daughter, took R.R.’s
phone from her and threw her glasses. Tayler admitted he stepped on the gift but
insisted this too was just an accident.

Next, on New Year's Eve 2018, Tayler and R.R. drove to Whatcom
Meadows to celebrate the holiday. When Tayler decided to go to bed early, R.R.
became upset about having to celebrate alone. They again argued. As during
other arguments, Tayler took R.R.’s phone and keys, while at the same time
repeatedly telling her to “get the f--- out.” The next day, while R.R. was lying in
bed, Tayler demanded that she leave and pulled her off the bed, onto the floor.
Tayler admitted they argued but denied any physical altercation occurred.

In March 2019, during a trip to Las Vegas, the couple argued again after
R.R. purchased a timeshare and Tayler complained that she had not made him
feel included in the purchase. Tayler threatened to pour out the contents of a bottle
of liquor they had purchased and, when he did not follow through with the threat,
R.R. did it. In response, Tayler held R.R. down, and poured a bottle of beer over
her. When R.R. tried to leave the room, Tayler stopped her. Tayler recalled the
incident, admitting that he yelled at her for dumping out the bottle of alcohol, but
denied pouring beer on her.

Finally, in May 2019, during an argument, R.R. retreated into their study to

“try to get away from him because he was yelling.” Tayler grabbed her and tried
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to force her into the bedroom. R.R. fell down inside the bedroom. Tayler “stomped
his foot down beside [her] head.” R.R., afraid that he would kill her, wet herself.
When she told Tayler that she needed to go to the bathroom to change, Tayler
refused to let her go and, instead, removed her wet pants and underwear.
Eventually, Tayler allowed R.R. to go to the bathroom. Tayler denied that this
incident ever occurred.

The jury convicted Tayler as charged and found that the unlawful
imprisonment constituted an aggravated domestic violence offense. The court
sentenced Tayler to an exceptional sentence of 12 months and one day for the
unlawful imprisonment and a concurrent sentence of 364 days for the assault.

ANALYSIS

1. Washington Privacy Act

Tayler first argues the trial court erred in admitting R.R.’s recording under
the Washington Privacy Act, chapter 9.73 RCW. We disagree.

RCW 9.73.030(1)" makes it unlawful for any person to intercept or record a
private communication without first obtaining the consent of all parties participating
in the conversation. While private conversations recorded without the consent of
all participating parties are inadmissible under RCW 9.73.050, conversations
which “convey threats of extortion, blackmail, bodily harm, or other unlawful
requests or demands” may be recorded with the consent of one party to the

conversation. RCW 9.73.030(2)(b). Whether a private communication is protected

TRCW 9.73.030 was amended in 2021. LAws OF 2021, ch. 329, § 21. These amendments do not
impact the analysis here. Any reference to the statute in this opinion are to the version in effect at
the time of the crimes.

-7 -
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by the Privacy Act is a question of law which we review de novo. State v.

Gearhard, 13 Wn. App. 2d 554, 561, 465 P.3d 336, review denied, 196 Wn.2d

1015, 473 P.3d 250 (2020) (citing State v. Kipp, 179 Wn.2d 718, 728, 317 P.3d
1029 (2014)).

On June 17, 2019, R.R. recorded her interactions with Tayler for seven
hours in two separate recordings. Although she initially recorded Tayler without
his consent, after approximately an hour and fifteen minutes, R.R. told Tayler that
she was recording him, to which he responded “Good, record away, | don’t give a
f--k.”2

Pretrial, the State sought to admit approximately 25 minutes of one of the
recordings. The proposed 25-minute segment started at minute 42:00, shortly
before Tayler can be heard threatening to grab R.R. by the throat. This threat was
followed by several minutes of Tayler's uninterrupted ranting at R.R., sounds of
Tayler throwing household items at R.R. and his shouting repeatedly, at the top of
his lungs, and his demanding of R.R. “do you want me to yell in your ear again?”
It also captured R.R. telling Tayler that he was hurting her, and his denial of doing
so, with the demand that she “[p]Jrove it, prove it.” There are then sounds of a
physical assault during which R.R. can be heard begging Tayler not to touch her
and shouting in pain. The recording also captured Tayler mocking R.R.’s crying
and when R.R. told Tayler not to touch her, Tayler responding, “I will touch you all

| want.” The next few minutes of the recording include more of Tayler’s ranting,

2 The transcripts of the recordings do not reflect any time stamps of what was said when. The
durational information here is based on the court’s independent review of Exhibit 8, the full audio
marked for identification by the State and admitted at trial without objection from Tayler.

-8-
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expletives, and sounds of a physical assault. Tayler can be heard telling R.R. she
had to leave and demanding that R.R. get up to collect her things, followed by
sounds of Tayler ranting, throwing and smashing things, and slamming cupboard
doors.

Approximately an hour and five minutes into the recording, Tayler tells R.R.
to sit, informing her that she won'’t be able to overpower him, and continuing to
mock her as she cried. The recording picked up R.R. telling Tayler that she did
not want to be there, that she wanted to leave, that she was afraid of him, and that
she did not want him to touch her. R.R. repeatedly begged Tayler to let her out.
The State’s proposed portion of the recording ended approximately one hour and
nine minutes into the recording, when Tayler allowed R.R. to leave the trailer.

Tayler objected to the admissibility of the recording but argued that, if the
court admitted the 25-minute excerpt proposed by the State, “we would insist the
entire tape be admitted” under ER 106’s rule of completeness.

The trial court found that the recording “captures several incidents of
physical assaults and threats of bodily injury by the defendant against [R.R.],”
noting specifically Tayler's threat “at minute 42:30” where Tayler can be heard
saying he could grab her by the throat and other threats of assault occurring “at
minute 53.” The trial court concluded that “the portions of the recording that contain
such threats, including necessary context” are admissible at trial. The court further
ruled that, because a portion of the recording was admissible, the entire recording

was admissible under ER 106, per Tayler’s request.
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At trial, the State played a portion of the recording for the jury and, rather
than start at minute 42:30, it started the recording several minutes earlier, at minute
30:44, based on the trial court’s ruling that the entire recording would be admitted.
In these 12 minutes, the couple can be heard arguing but, as the State concedes,
Tayler made no explicit threats to R.R.

Tayler first argues that, because R.R. started recording before Tayler made
any threats, the entire recording is inadmissible under the Privacy Act. A similar

argument was rejected by our Supreme Court in State v. Williams, 94 Wn.2d 531,

617 P.2d 1012 (1980). That case involved a federal investigation into racketeering
activities in Pierce County, during which agents surreptitiously recorded several
conversations, as allowed by the federal wiretap statute. Id. at 535. When the
State charged the defendants with conspiracy to commit murder and arson, it
sought to introduce some of the federal agents’ recordings. The trial court
suppressed the recordings and related testimony, except for the parts of the
conversations that conveyed threats of extortion, blackmail, or bodily harm under
RCW 9.73.030. Id. at 546.

On appeal, Williams argued that the threat exception applies only to
emergency situations and cannot apply to planned police interceptions of
conversations. Id. at 547. The court rejected the argument and concluded that
neither the language nor the history of RCW 9.73.030(2) supported an
interpretation limiting the exception to emergency situations. 1d. at 548. “The
language of the provision applies equally to emergency and nonemergency

situations and the rules of statutory construction do not suggest a contrary
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interpretation.” 1d. at 549. It affirmed the trial court’s ruling that even though the
recordings captured more conversation than fit within the threat exception, the
parts of the recordings relating to those threats were admissible.

As in Williams, R.R. started recording before Tayler made any threats. But
also as in Williams, R.R. did not have to wait for an emergency to arise before she
could legally start recording. Any portion of an otherwise inadmissible recording is
admissible if the communication falls within the ambit of RCW 9.73.030(2)(b).

Tayler next argues that if any portion of the recording is admissible, the
court erred in permitting the State to introduce portions that preceded and followed
the explicit threats. There are several flaws in this argument.

First, the State had pared down the portions of the recording it initially
offered to include only Tayler's explicit threat to strangle R.R., sounds of him
assaulting R.R., and his statements refusing to allow her to leave the trailer. The
State offered a lengthier portion of the recording only after Tayler asked to have
the entire recording admitted. Tayler cannot now complain that the court admitted
portions of the recording that he asked to have admitted. The invited error doctrine
prohibits the defendant from setting up an error at trial and then complaining of it

on appeal. In re Pers. Restraint of Thompson, 141 Wn.2d 712, 723, 10 P.3d 380

(2000). To the extent there was error in admitting portions of the recording that
preceded and followed any explicit threats, Tayler invited this error.

Second, the threat exception does not cover only explicit threats but
extends to statements that convey implicit threats by suggestion, implication,

gestures and behavior. State v. Caliguri, 99 Wn.2d 501, 507-08, 664 P.2d 466

-11 -
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(1983). State v. Babcock, 168 Wn. App. 598, 608, 279 P.3d 890 (2012) is

instructive in this regard. In that case, while in prison for child molestation,
Babcock enlisted an undercover police officer to kill the father of one of the children
he had raped. Id. at 601. Conversations between Babcock and the undercover
officer were recorded and Babcock sought to exclude these recordings at his trial.
Relying on the dictionary definition of the verb “to convey,” we concluded that the
phrase “convey a threat,” as used in RCW 9.73.030(2)(b) should be broadly

interpreted to include any statement made “to impart or communicate either

directly by clear statement or indirectly by suggestion, implication, gesture,

attitude, behavior, or appearance™ 1d. at 608 (citing Webster's New International
Dictionary 499 (3d ed. 1966) (emphasis added).®> We concluded that statements
Babcock made to the undercover officer suggesting they had reached an
agreement on a plan to murder the child’s father fell within the broad definition of
conveying a threat, even though some of Babcock’s statements did not include
explicit threats. 1d. at 609.

In this case, Tayler concedes the recording captures him explicitly
threatening R.R. Tayler told R.R. that he could “come over there and grab [her] by
the throat,” that he “will touch [her] all [he] want[s],” and that he could make her
stay in the trailer against her will. These statements were admissible as explicit
threats of bodily harm.

But the recording also captured Tayler making statements that indirectly

threatened R.R. with physical harm. Tayler’s rage toward and domineering control

3 This is supported by Washington's criminal code definition of “threat” as “to communicate, directly
or indirectly the intent” to take a certain action. RCW 9A.04.110(28) (emphasis added)
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over R.R., combined with his profanity, ridicule and derision, put the explicit threats
into context. For example, throughout the recording Tayler mimicked R.R.’s
screams of pain and mocked her when she cried. He screamed into R.R.’s ear,
and then asked if she wanted him to do it again. When R.R. attempted to find a
garbage bag for her belongings, Tayler angrily said “Watch your hand[,] don’t get
it slammed in the door there. Now be careful because these doors close
sometimes unexpectedly” after which the recording picked up the sound of Tayler
slamming cupboard doors. Tayler's statements, when considered in light of his
conduct, indirectly suggested or implied threats to R.R.’s physical safety.

Finally, the recording is peppered with non-conversational sounds of
physical assaults, screaming, and general violence, all falling outside the scope of

the Privacy Act. See State v. Smith, 189 Wn.2d 655, 664, 405 P.3d 997 (2017)

(screams, shouting, and sounds of a violent assault do not constitute a
“conversation” under the Privacy Act). These sounds are not inadmissible.

The trial court properly admitted the recording because it contained implicit
and explicit threats of bodily harm, Tayler consented to the recording at a certain
point, and Tayler invited any error in requesting that additional, non-threatening,
portions of the conversation be admitted.

2. ER 404(b)

Tayler next argues that the trial court erred in admitting ER 404(b) evidence

of prior arguments or physical altercations between Tayler and R.R. to show her

state of mind during the unlawful imprisonment. We reject this argument.
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Under ER 404, evidence of prior misconduct is not admissible when it is
offered “for the purpose of proving a person's character and showing that the
person acted in conformity with that character.” The same evidence, however,
may be admitted for proper purposes that include “motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident.” ER

404(b); State v. Gresham, 173 Wn.2d 405, 420, 269 P.3d 207 (2012).

Before admitting evidence pursuant to ER 404(b), the trial court must

(1) find by a preponderance of the evidence that the misconduct
occurred, (2) identify the purpose for which the evidence is sought to
be introduced, (3) determine whether the evidence is relevant to
prove an element of the crime charged, and (4) weigh the probative
value against the prejudicial effect.

Gresham, 173 Wn.2d at 421 (quoting State v. Vy Thang, 145 Wn.2d 630, 642, 41

P.3d 1159 (2002)). “This analysis must be conducted on the record, and if the

evidence is admitted, a limiting instruction is required.” State v. Arredondo, 188

Wn.2d 244, 257, 394 P.3d 348 (2017).
When the admissibility of evidence is challenged under ER 404(b), we

review a trial court's ruling for abuse of discretion. State v. Fisher, 165 Wn.2d 727,

745, 202 P.3d 937 (2009). A trial court abuses its discretion if the decision is
manifestly unreasonable or exercised on untenable grounds or for untenable

reasons. State v. Magers, 164 Wn.2d 174, 181, 189 P.3d 126 (2008).

Prior acts of violence are admissible under ER 404(b) when they are

relevant to prove an element of the crime. State v. Ashley, 186 Wn.2d 32, 41, 375

P.3d 673 (2016); see also State v. Barragan, 102 Wn. App. 754, 759, 9 P.3d 942

(2000). Here, to prove unlawful imprisonment, the State had to establish that
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“

Tayler restrained R.R. RCW 9A.40.040(1). “Restrain’ means to restrict a person's
movements without consent and . . . in a manner which interferes substantially with
his or her liberty. Restraint is ‘without consent’ if it is accomplished by (a) physical
force, intimidation, or deception . . . .” RCW 9A.40.010(6). Evidence of prior
instances of domestic violence may be relevant to establish a lack of consent.
Ashley, 186 Wn.2d at 41-42.

Here, the State introduced ER 404(b) evidence regarding prior acts of
domestic abuse between Tayler and R.R. to establish that Tayler restrained her
without her consent through intimidation and to prove the existence of an ongoing
pattern of psychological or physical abuse. The trial court ruled that this evidence
was admissible for these two purposes. The trial court provided a limiting
instruction, informing the jury that it could consider only these prior incidents to
determine R.R.’s state of mind during the alleged unlawful imprisonment and, if the
jury found Tayler guilty of that crime, to determine whether the crime constituted
an aggravated domestic violence offense. The trial court did not abuse its
discretion in analyzing the admissibility of the ER 404(b) evidence or in providing
the appropriate limiting instruct to the jury.

State v. Ashley is dispositive here. In that case, Ashley and his girlfriend

dated for several years and had children together before separating. 186 Wn.2d
at 35. Years later, when the girlfriend and children were visiting Ashley at his
sister’'s home, police knocked at the door seeking to arrest him on an outstanding
warrant for a robbery. Id. at 36. To avoid being arrested, Ashley detained the

girlfriend and the children in a bathroom, only releasing them when police officers
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entered his sister's home. Id. The State charged Ashley with unlawful
imprisonment for detaining the woman in the bathroom without her consent. At
trial, the court admitted evidence of Ashley’s prior domestic violence against his
girlfriend to prove he had restrained her through intimidation, despite the lack of
any express threat. 1d.

On appeal, Ashley challenged the admissibility of this ER 404(b) evidence.
Id. at 40. Our Supreme Court concluded that the domestic violence evidence was
both material and relevant to decide whether Ashley acted without the woman'’s
consent and restrained her through intimidation. Id. at 42. The court
acknowledged that the risk of unfair prejudice is very high in cases involving prior
acts of domestic violence, but concluded that this type of evidence was “highly
probative in assessing whether Ashley intimidated [his girlfriend,] such that she
was restrained without her consent.” Id. at 43.

The court distinguished State v. Gunderson, 181 Wn.2d 916, 337 P.3d 1090

(2014), a case on which Tayler relies. In Gunderson, the defendant had an
altercation with his ex-girlfriend, who had a no-contact order against him, and her
mother. Id. at 919. Gunderson was charged with a felony violation of a court order.
Id. The mother reported that Gunderson had hit her and his ex-girlfriend. |d. at
919-20. His ex-girlfriend, however, testified that the altercation did not involve any
physical violence. 1d. at 920. At trial, the State sought to challenge the ex-
girlfriend’s credibility by admitting evidence of prior domestic violence episodes.

Id. at 920-21.
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Gunderson appealed the admission of the ER 404(b) evidence, arguing that
the probative value of the evidence was outweighed by its significant prejudicial
effect. 1d. at 923. Our Supreme Court agreed. Id. The court acknowledged that
a history of domestic violence can be probative of a witness’s credibility in cases
where that witness has given conflicting statements about the defendant’s conduct
but ruled that such evidence is not equally probative in cases were a witness does
not recant or give a conflicting account of events. Id. 923-24. Because the ex-
girlfriend had neither recanted nor given a conflicting account of events, the
Supreme Court concluded the evidence of prior domestic violence incidents was
more prejudicial than probative. 1d. at 926.

The Ashley court found Gunderson to be distinguishable:

Our opinion [in Gunderson] was careful to balance the
heightened prejudicial effects of domestic violence against the

recognition that the probative value of such evidence could outweigh
its prejudicial effects in certain circumstances. . . .

Here, the evidence was properly introduced to explain how

[the victim] could be intimidated by Ashley, which goes directly to the

element of restraint without consent.
186 Wn.2d at 46-47. Here, as in Ashley, the ER 404(b) evidence was relevant to
proving an element of the crime charged—whether the restraint was without R.R.’s
consent. And unlike Gunderson, the trial court did not admit the ER 404(b)
evidence to bolster R.R.’s credibility.

The trial court did not abuse its discretion in admitting evidence of Tayler’s

prior acts of domestic violence because they were relevant to the restraint element

of the charge of unlawful imprisonment and to the domestic violence aggravator.
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3. Due Process Notice of Aggravating Factor Evidence

Tayler next contends that the trial court violated his due process rights by
admitting evidence that he threatened to use a baseball bat against R.R.’s son if
the son tried to help R.R. move out. We see no due process violation in admitting
evidence about which Tayler had notice before trial.

The Sentencing Reform Act of 1981 (SRA), chapter 9.94A RCW, specifies
that the State may give notice that it intends to seek a sentence above the standard
range “[a]t any time prior to trial or entry of the guilty plea,” and that “[t]he notice
shall state [the] aggravating circumstances upon which the requested sentence
will be based.” RCW 9.94A.537(1). Before trial, the State filed a written notice of
its intention to introduce ER 404(b) evidence, and listed six incidents of Tayler’s
prior misconduct. Shortly thereafter, the State amended the information to include
the aggravating circumstance under RCW 9.94A.535(3)(h)(i).* In the
accompanying supplemental affidavit of probable cause, the State listed the same
six incidents to support the charged aggravator.

While R.R. was testifying about her history with Tayler generally, the State
asked her if she had considered leaving Tayler. R.R. responded ‘I didn’t, | was
afraid because he, Floyd said that if, if [R.R.’s son] came to help me move, that he

would, he would hit him with a baseball bat.” Neither the ER 404(b) notice nor the

4 The amended information read:

The State further alleges the following aggravating circumstance [sic] exist
pursuant to RCW 9.94A.535(3)(h): The current offense involved domestic
violence, as defined in RCW 10.99.020, or stalking, as defined in RCW 9A.46.110,
and the following was present: (i) The offense was part of an ongoing pattern of
psychological, physical, or sexual abuse of a victim or multiple victims manifested
by multiple incidents over a prolonged period of time.
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affidavit of probable clause included this incident. He argues while the State
notified Tayler of its intent to offer domestic violence incidents, it failed to notify him
that it intended to support the charged domestic violence aggravator, thereby
violating his due process rights.

Tayler objected to this evidence as ER 404(b) evidence not disclosed by
the State in its written notice. The court sustained the objection and the State
moved on to a different topic. Tayler then moved for a mistrial, arguing that the
baseball bat comment was so prejudicial that it would be impossible to “unring that
bell.” Tayler also argued that if the evidence was admissible to prove the
aggravating factor, then his due process right to pretrial notice was violated

pursuant to State v. Siers, 174 Wn.2d 269, 277, 274 P.3d 358 (2012) (plurality

opinion). After receiving additional briefing from the parties, the court rejected
Tayler’s due process argument, concluding that Siers required the State to provide
Tayler with notice of the aggravating factor the State intended to prove at trial,
which it had done here, and did not require pretrial notice of every fact the State
intended to offer to prove that aggravating factor. The court also specifically found
that R.R.’s statement regarding the baseball bat threat was contained in discovery
produced to Tayler. The court denied Tayler's motion for a mistrial, finding the
evidence admissible.

Tayler renews his due process claim on appeal. The due process clause
of the state and federal constitutions require defendants to receive adequate notice
of the nature of the charges against them in order to prepare a defense. U.S.

CoNsT. amend VI; WASH. CONST., art. I, § 22. A defendant must receive pretrial
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notice of the State’s intent to prove an aggravating circumstance listed in RCW
9.94A.535. Siers, 174 Wn.2d at 277. “Due process is satisfied when the defendant
receives sufficient notice from the State to prepare a defense against the
aggravating circumstances that the State will seek to prove in order to support an
exceptional sentence.” 1d. at 278. We review Tayler’s due process claim de novo.
Id. at 274.

We conclude Tayler received sufficient notice from the State of the
aggravating circumstances the State intended to prove to support an exceptional
sentence. First, the first amended information informed Tayler that the State
intended to prove that his unlawful imprisonment of R.R. was part of an ongoing
pattern of psychological and physical abuse under RCW 9.94A.535(3)(h). Second,
Tayler received notice during discovery that R.R. alleged she had not left the
relationship because he had threatened to harm her son with a baseball bat. Third,
Tayler conceded below that he conducted a pretrial interview of R.R. after learning
of her disclosure in a police report, and he had the opportunity to question her
about the allegation. Under these circumstances, we cannot conclude Tayler’s
due process rights were violated. Siers does not require a contrary result.

4. Bifurcation

Tayler next argues that the trial court erred in denying his request to
bifurcate the trial to have the jury decide if Tayler was guilty of unlawful
imprisonment before it considered whether he had committed prior acts of

domestic violence. We disagree.
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A defendant is not entitled to a bifurcated trial, State v. Roswell, 165 Wn.2d

186, 197, 196 P.3d 705 (2008), and they are generally not favored in Washington.

State v. Kelley, 64 Wn. App. 755, 762, 828 P.2d 1106 (1992). Bifurcation is

inappropriate if there is a substantial overlap between evidence relevant to the
proposed separate proceedings or if a single proceeding would not significantly

prejudice the defendant. State v. Monschke, 133 Wn. App. 313, 335, 135 P.3d

966 (2006). We review a trial court's decision on whether to bifurcate a trial for an
abuse of discretion. Roswell, 186 Wn. 2d at 192.

Here, Tayler asked the court to bifurcate trial so the jury would consider the
aggravating circumstance only after it found Tayler guilty of unlawful imprisonment.
The trial court denied this request, relying on RCW 9.94A.537. Under RCW
9.94A.537(4),° if the State intends to present evidence of a pattern of abuse under
RCW 9.94A.535(3)(e)(h)(i), the trial court “may” conduct a separate proceeding to
determine the facts relating to that allegation but only if the evidence is not
otherwise admissible in the trial on the underlying crime. As the trial court correctly
noted, the evidence supporting the pattern of abuse was admissible to prove
unlawful imprisonment, so the statutory condition precedent for bifurcation did not

exist.

5 RCW 9.94A.537(4) provides:

Evidence regarding any facts supporting aggravating circumstances under RCW
9.94A.535(3) (a) through (y) shall be presented to the jury during the trial of the alleged
crime, unless the jury has been impaneled solely for resentencing, or unless the state
alleges the aggravating circumstances listed in RCW 9.94A.535(3) (e)(iv), (h)(i), (0), or (t).
If one of these aggravating circumstances is alleged, the trial court may conduct a separate
proceeding if the evidence supporting the aggravating fact is not part of the res gestae of
the charged crime, if the evidence is not otherwise admissible in trial of the charged crime,
and if the court finds that the probative value of the evidence to the aggravated fact is
substantially outweighed by its prejudicial effect on the jury's ability to determine guilt or
innocence for the underlying crime (emphasis added).
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Tayler contends the trial court should have bifurcated the jury instructions,

even if it did not bifurcate the trial itself. In State v. Oster, 147 Wn.2d 141, 147, 52

P.3d 26 (2002), the Supreme Court held that when an element of a charged crime
includes the existence of a prior conviction, a trial court may bifurcate the jury
instructions to avoid the risk that a defendant’s prior criminal history would taint the
jury’s verdict on the underlying crime. But the Supreme Court later noted a

defendant has no right to bifurcated jury instructions. Roswell 165 Wn.2d at 197.

The court concluded that “[i]f a prior conviction is an element of the crime charged,
evidence of its existence will never be irrelevant,” and denying bifurcation on that
basis is not an abuse of discretion. 1d. at 198.

Tayler relies on Roswell to argue that the trial court erred in denying his
request for bifurcated instructions. But Roswell does not help Tayler here. In that
case, the State charged Roswell with child molestation and felony communication
with a minor for immoral purposes, an element of which was a prior felony sex
offense. 165 Wn.2d at 190. The State also alleged rapid recidivism as an
aggravating factor. Id. at 191. At trial, Roswell asked for two different bifurcations.
First, Roswell requested that he be allowed to stipulate to the existence of his prior
sexual offense convictions and to waive his right to jury on that issue to prevent
the jury from being informed of the prior convictions. Id. at 190. The trial court
declined this request. 1d. He also asked that the rapid recidivism aggravator
special verdict form be given to the jury only if it convicted him of the underlying

sex offenses, a request the court granted. Id. at 191.
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On appeal, Roswell argued he was entitled to waive his right to a jury trial
on the prior conviction element of the charged crime. The Supreme Court rejected
that argument, holding that a prior sex offense conviction was an essential element
of the crime charged and, although a defendant may waive his right to a jury
determination of an aggravator, he had no right to do so with regard to a single
element of the charged crime. Id. at 192.

Roswell’s applicability to this case is questionable as Tayler did not seek to

exclude evidence of prior convictions. But both Roswell and Oster are clear that

Tayler did not have a right to bifurcated jury instructions and denying a request for
bifurcated jury instructions is not an abuse of discretion.

Tayler contends that bifurcated instructions would have eliminated any
inconsistency and confusion arising from Jury Instruction No. 17. Jury Instruction
No. 17 said:

Certain evidence has been admitted in this case regarding alleged

acts of domestic violence committed prior to June 17, 2019. You
may consider these acts only for the following limited purposes.

1. For determining the state of mind of [R.R.] during the
alleged crime of Unlawful Imprisonment, and
2. If you find the defendant guilty of Unlawful Imprisonment,
for the additional purpose of whether that crime constitutes
an Aggravated Domestic Violence Offense.
This instruction is neither inconsistent with any other instruction, nor unduly
confusing. It advised the jury that it could consider the ER 404(b) evidence only
to determine R.R.’s state of mind during the alleged unlawful imprisonment. It

further instructed the jury that if it found him guilty of that crime only then could it

consider the same evidence to determine whether there was a pattern of
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psychological or physical abuse. The trial court did not abuse its discretion in
denying Tayler’s request to bifurcate trial or the jury instructions on the aggravator.

5. Jury Instruction and Special Verdict Form for Aggravator

Next, Tayler contends the trial court erred in refusing his proposed special
verdict form requiring the jury to find whether each of six alleged prior acts of
domestic violence had occurred and whether each constituted abuse. We reject
this contention because the special verdict forms presented to the jury required it
to make the requisite factual findings to support the statutory aggravating
circumstance.

We review a trial court’s decision regarding a special verdict form under the

same standard we apply to decisions regarding jury instructions. State v. Fehr,

185 Wn. App. 505, 514, 341 P.3d 363 (2015). We review claimed legal errors in

jury instructions de novo. State v. Barnes, 153 Wn.2d 378, 382, 103 P.3d 1219

(2005).

Tayler asked the court to instruct the jury that “To find that the offense was
part of an ongoing pattern of psychological, physical, or sexual abuse manifested
by multiple incidents over a prolonged period of time, you must unanimously agree
that the State proved beyond a reasonable doubt the incidents that manifest the
ongoing pattern.” Tayler proposed a special verdict form that asked the jury to
unanimously find whether each alleged prior incident had occurred and whether
each prior incident amounted to abuse. The trial court concluded that Tayler’s
proposed instructions were not accurate statements of the law and denied his

proposed instruction and special verdict forms.
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Tayler argues that the trial court’s failure to give his proposed special verdict

forms violated Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed.

2d 403 (2004) and State v. Kitchen, 110 Wn.2d 403, 756 P.2d 105 (1988) because

the jury did not make unanimous findings as to which acts formed the basis of the
pattern of abuse aggravating circumstance. We reject this argument for two
reasons.

First, Tayler provides no authority for the proposition that Blakely requires a
jury to find unanimously which of Tayler’s acts formed the basis for its finding that
he engaged in a pattern of abuse. Criminal defendants have a right to a unanimous

jury verdict. State v. Sandholm, 184 Wn.2d 726, 732, 364 P.3d 87 (2015) (citing

WASH. CoNsT. art. |, § 21). The State must prove each element of a charged

offense beyond a reasonable doubt. State v. Chacon, 192 Wn.2d 545, 549, 431

P.3d 477 (2018) (citing U.S. ConsT. amend. XIV). Under Blakely, any fact that
increases the penalty above the standard range must also be found by a

unanimous jury beyond a reasonable doubt. 542 U.S. at 301; accord Alleyne v.

United States, 570 U.S. 99, 108, 133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013) (facts

that increase a mandatory sentence are, in effect, elements of the charged offense
that must be decided by a jury).

The question under Blakely is what “facts” actually increased Tayler's
sentence. The domestic violence aggravator, RCW 9.94A.535(3)(h)(i), requires
the State to prove that:

The current offense involved domestic violence, as defined in RCW

10.99.020, or stalking, as defined in RCW 9A.46.110, and one or
more of the following was present:
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(i) The offense was part of an ongoing pattern of
psychological, physical, or sexual abuse of a victim or multiple
victims manifested by multiple incidents over a prolonged
period of time.

The fact that increased Tayler’s sentence here was not any one specific domestic
violent incident but the existence of a pattern of abuse.

Jury Instruction No. 16 said

To find that Unlawful Imprisonment is an aggravated domestic

violence offense, each of the following two elements must be proved
beyond a reasonable doubt:

(1) That the victim and the defendant were family or
household members; and

(2) That the offense was part of an ongoing pattern of
psychological, physical, or sexual abuse manifested by
multiple incidents over a prolonged period of time.
Instruction No. 16 used the statutory language verbatim, was identical in wording
to the pattern jury instruction for this aggravator, and was a correct statement of
the law. See 11A WASHINGTON PRACTICE: PATTERN JURY INSTRUCTIONS CRIMINAL:
WPIC 300.17 at 902 (5th ed. 2021) (WIPC).

The court presented the jury with two special verdict forms. The first asked
whether Tayler and R.R. were members of the same family or household on June
17, 2019. This form corresponded to the first element of Instruction No. 16. The
second asked whether the unlawful imprisonment was part of an ongoing pattern
of psychological, physical, or sexual abuse manifested by multiple incidents over
a prolonged period of time. This form corresponded to the second element of
Instruction No. 16. The special verdict forms asked the jury to find, beyond a
reasonable doubt, the facts necessary to establish the statutory “pattern of abuse”

aggravating circumstance.
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Alleyne, on which Tayler relies, is distinguishable. In that case, Alleyne was
sentenced to a mandatory minimum sentence of seven years under 18 U.S.C.
§924(c)(1)(A), which applies to anyone who “brandished” a firearm during a crime
of violence. 570 U.S. at 103. The jury found that Alleyne used or carried a firearm
during the crime, but did not find that he brandished the gun. Id. The Supreme
Court reversed the sentence because the jury failed to make the factual finding
required by statute. Id. at 117. This case is not analogous because Tayler’s jury
made the necessary statutory finding to support the aggravating circumstance
under RCW 9.94A.535(3)(h)(i).

Nor does United States v. Haymond, ~ U.S. _, 139 S. Ct. 2369, 204 L.

Ed. 2d 897 (2019) support Tayler’s special verdict form argument. In that case,
Haymond was found guilty of possessing child pornography and sentenced to a
prison term of 38 months followed by ten years of supervised release. Id. at 2373.
While on supervised release, the government moved to revoke the supervised
release, alleging he possessed child pornography. Id. at 2374. A judge
determined by a preponderance of evidence that Haymond had knowingly
downloaded and possessed child pornography. Id. Under the applicable federal
statute, the sentencing judge was required to impose an additional prison term of
at least five years regardless of the length of the prison term otherwise authorized
for the underlying conviction. Id. at 2375. A district court imposed a five year term
and no jury was empaneled to find that Haymond had committed the violation. Id.

A plurality of the Supreme Court held that applying the statute’s mandatory

minimum sentence violated Haymond’s right to a jury trial. Id. at 2384-85. But
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Justice Breyer's concurrence was the controlling opinion in Haymond. United

States v. Henderson, 998 F.3d 1071, 1076 (9th Cir. 2021). This concurrence

significantly narrowed the holding by agreeing with the plurality only on the issue
of whether the specific provision of the supervised release statute, 18 U.S.C.
§3583(k), which effectively imposed a prison term for a new criminal offense, was
unconstitutional. The Ninth Circuit has refused to extend Haymond to other cases
in which courts have revoked supervised release under different federal statutes.
Henderson, 998 F.3d at 1076. Haymond is simply not applicable here.

Second, although a defendant has a right to a unanimous jury verdict,
Kitchen, 110 Wn.2d at 409, and the State must elect the acts on which it relies for
a conviction when it presents evidence of several acts that could form the basis of

a charged crime or an aggravating circumstance, State v. Price, 126 Wn. App. 617,

646-47, 109 P.3d 27 (2005), abrogated on other grounds by State v. Hampton,

184 Wn.2d 656, 361 P.3d 734 (2015), an election is not required when a continuing

course of conduct forms the basis for the charge. State v. Petrich, 101 Wn.2d 566,

571, 683 P.2d 173 (1984); State v. Lee, 12 Wn. App. 2d 378, 394, 460 P.3d 701
(2020).

This court has previously held that the pattern of abuse aggravating
circumstance of RCW 9.94A.535(3)(h)(i) contemplates an ongoing course of
conduct rather than a single action because a “pattern’ requires more than one
act occurring in an ongoing scenario.” State v. Bell, No. 62552-7-I, noted at 159

Wn. App. 1002 at *17 (2010) (unpublished).® In Bell, we rejected the argument

6 Under GR 14.1(c), we cite this case here because doing so is necessary to this reasoned decision.
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that the defendant was entitled to a unanimous jury verdict as to which acts formed
the basis for the pattern of domestic violence abuse, holding “[u]lnanimity was only
required as to Bell’'s course of conduct, not a particular action.” Id. We find the
reasoning of Bell persuasive and conclude that Tayler was not entitled to a
unanimous jury verdict as to which of the alleged acts of psychological and
physical abuse occurred and which acts were part of his pattern of abuse.

The trial court did not violate Blakely or Kitchen by rejecting Tayler's

proposed special verdict forms.

6. Sufficiency of Evidence of Aggravating Factor

Tayler argues there was insufficient evidence to support the jury’s finding of
a pattern of abuse. We disagree.
We review the sufficiency of the evidence for an aggravating factor in the

same way we review it for the elements of a crime. State v. Burrus, 17 Wn. App.

2d 162, 171, 484 P.3d 521 (2021). “Under this standard, we review the evidence
in the light most favorable to the State to determine whether any rational trier of
fact could have found the presence of the aggravating circumstances beyond a

reasonable doubt.” Id. (quoting State v. Zigan, 166 Wn. App. 597, 601-02, 270

P.3d 625 (2012)). We defer to the jury on issues of conflicting testimony, credibility

of witnesses, and the persuasiveness of the evidence. State v. Linden, 138 Wn.

App. 110, 117, 156 P.3d 259 (2007).
It is unclear whether Tayler is challenging the legal sufficiency of the
evidence or R.R.’s credibility, as he appears to argue that some of R.R.’s testimony

was too “weak” to support a finding of abusive conduct. We will not reweigh R.R.’s
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testimony. We must assume that R.R.’s version of the prior domestic violence
events is true. Under this framework, there is ample evidence that Tayler engaged
in abusive behavior on multiple occasions between the time Tayler and R.R.
started dating in July 2018 and the date he unlawfully imprisoned her in July 2019.
Any rational trier of fact could have found beyond a reasonable doubt that these
multiple incidents constituted a pattern of psychological or physical abuse. See

State v. Brush, 5 Wn. App. 2d 40, 54-55, 425 P.3d 545 (2018) (criticism of another

that is hurtful, mocking comments, threats that do not rise to the level of true
threats, and vulgar insults can constitute psychological abuse).

Tayler suggests that we should evaluate the sufficiency of the evidence as
we would when addressing an alternative means of committing a crime. Under
this rule, a defendant may have the right to a unanimous jury determination as to
the means by which they committed a crime when they are charged with an

alternative means crime. State v. Owens, 180 Wn.2d 90, 95, 323 P.3d 1030

(2014). In reviewing this type of challenge, courts apply the rule that when there
is sufficient evidence to support each of the alternative means of committing the
crime, express jury unanimity as to which means is not required. Id. If, however,
there is insufficient evidence to support any means, a particularized expression of
jury unanimity is required. Id.

But this rule only applies to alternative means statutes. An alternative

means crime is one “that provide[s] that the proscribed criminal conduct may be

proved in a variety of ways.” State v. Smith, 159 Wn.2d 778, 784, 154 P.3d 873

(2007). Alternative means describe distinct acts that amount to the same crime.
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State v. Espinoza, 14 Wn. App. 2d 810, 819, 474 P.3d 570 (2020) (citing State v.

Barboza-Cortes, 194 Wn.2d 639, 644, 451 P.3d 707 (2019)). But where there are

alternative ways to satisfy each alternative means (i.e., “a means within a means”),
the alternative means doctrine does not apply. Smith, 159 Wn.2d at 783 (quoting

In re Pers. Restraint of Jeffries, 110 Wn.2d 326, 339, 752 P.2d 1338 (1988)).

RCW 9.94A.535(3)(h)(i) does not describe distinct acts amounting to a
pattern of abuse. While the statute talks about psychological, physical or sexual
abuse, the State does not have to elect which form of abuse it contends occurred.
Indeed, all three forms of abuse can be a part of the same pattern. The statute
only requires that the jury find, and be unanimous in finding, that there was a
pattern. Because RCW 9.94A.535(3)(h)(i) is not an alternative means statute, the
jurors did not need to unanimously agree as to which specific incidents occurred
and which ones did not. Sufficient evidence supports the jury finding of abuse.

7. “True Threat” Instruction

Tayler next argues the trial court erred in denying his proposed jury
instruction defining a “true threat.” We reject this argument.
We review a challenge to a jury instruction de novo, evaluating the jury

instruction “in the context of the instructions as a whole.” State v. Bennett, 161

Wn.2d 303, 307, 165 P.3d 1241 (2007). “Jury instructions are proper when they
permit the parties to argue their theories of the case, do not mislead the jury, and

properly inform the jury of the applicable law.” Barnes, 153 Wn.2d at 382.

Tayler requested that the jury be instructed that “[a] true threat is a

statement made in a context or under such circumstances where a reasonable
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person would foresee that the statement would be interpreted as a serious
expression of intention to carry out the threat.” He argued this instruction was
necessary for the jury to determine whether Tayler had actually restrained R.R. by
threatening her. The trial court declined his request, concluding that Tayler was
still able to argue his theory of the case without it and that it was not relevant to an
element the State had the burden of proving.

A trial court must give the jury an instruction defining “true threats” when
crimes prohibiting threatening language, such as felony harassment, bomb
threats, telephone harassment, and the intimidation of a judge or other public

servant. State v. Clark, 175 Wn. App. 109, 114, 302 P.3d 553 (2013); State v.

Tellez, 141 Wn. App. 479, 483-84, 170 P.3d 75 (2007); see also State v. Dawley,

11 Wn. App. 2d 527, 455 P.3d 205 (2019). Tayler has identified no case in which
a court has held that a true threat instruction is needed when the charge is unlawful
imprisonment.

In order to establish unlawful imprisonment, the State had to prove that
Tayler knowingly (1) restrained R.R.’s movements in a manner that substantially
interfered with her liberty; (2) that such restraint was (a) without R.R.’s consent or
(b) accomplished by physical force, intimidation, or deception; and (3) without legal
authority. RCW 9A.40.040; RCW 9A.40.010(6). Tayler argues that because the
State based its case on the theory that Tayler intimidated R.R. into remaining in
the trailer against her will, rather than using force to do so, he can be criminally
liable for this intimidation only if it rose to the level of a true threat and the State

proved he intended to intimidate her.
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The question, not addressed by Tayler, is whether the unlawful
imprisonment statute regulates pure speech such that it “must be interpreted with
the commands of the First Amendment clearly in mind.” Dawley, 11 Wn. App. 2d

at 537 (quoting State v. Williams, 144 Wn.2d 197, 206-07, 26 P.3d 890 (2001))

(internal quotations omitted). A statute that criminalizes pure speech is
constitutionally overbroad and can survive a challenge by limiting its reach to true
threats. Id. at 541. If, however, the crime is a mixed conduct and speech crime,
“a sufficiently important governmental interest in regulating the nonspeech
element can justify incidental limitations on First Amendment freedoms.” |d. at

542 (quoting State v. Strong, 167 Wn. App. 206, 215, 272 P.3d 281 (2012)).

The key issue is whether the statute’s objective is to regulate conduct, with
only an incidental impact on speech. Strong, 167 Wn. App. at 215. In Strong,
Division Three of this court rejected an argument that the extortion statute was an
unconstitutional infringement on pure speech. It reasoned:

A threat falling short of a true threat will be protected from

punishment as pure speech. But when the threat is a part of verbal

and other conduct whose criminal punishment can be justified

independent of the speech, the wrong, collectively, is not guaranteed

protection from criminal punishment.
Id. at 219-20 (citations omitted). We conclude that the unlawful imprisonment
statute’s objective is to regulate conduct—forcing someone to remain in a place
they do not wish to be. The fact that this restraint may occur through threatening
words does not render the statute overly broad or violate the First Amendment

such that a true threat instruction is required. The trial court did not abuse its

discretion in rejecting Tayler’s proposed true threat instruction.
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8. Jury Unanimity Instruction

Tayler argues that the trial court erred in giving Instruction No. 18 because
it did not require jury unanimity to reject the alleged aggravating circumstance, as

required. State v. Guzman Nufez, 174 Wn.2d 707, 285 P.3d 21 (2012). Here, the

trial court instructed the jury that

In order to answer the special verdict forms “yes,” you must
unanimously be satisfied beyond a reasonable doubt that “yes” is the
correct answer. If you unanimously agree that the answer to the
question is “no,” or if after full and fair consideration of the evidence
you are not in agreement as to the answer, you must fill in the blank
with the answer “no.”

Thus, the jury assumed it did not need to be unanimous to reject the State’s pattern

of abuse allegation. In Guzman Nufez, our Supreme Court held that unanimity is

required to answer either “yes” or “no” on an aggravating factor special verdict
form. 174 Wn.2d at 716-17. The State concedes that Instruction No. 18 was

incorrect under Guzman Nunez.

Even had Tayler preserved this issue for appeal,” he has not demonstrated
that the error caused him any actual prejudice. In fact, the instruction operated to
Tayler's advantage. Because the jury was instructed it had to be unanimous to
conclude that that the aggravator had been proven, but did not have to be
unanimous to reject it entirely, the erroneous instruction did not relieve the State

of its burden to prove each element of the aggravating factor beyond a reasonable

7 We question whether Tayler failed to preserve this issue for appeal. Failure to timely object
usually waives the issue on appeal, including issues regarding instructional errors. RAP 2.5(a).
Tayler objected to the instruction, based on the court’s refusal to bifurcate the special verdict form
on the sentencing aggravator, but did not argue that jury unanimity was needed to answer “no” on
the alleged aggravator. See State v. Loos, 14 Wn. App. 2d 748, 757, 473 P.3d 1229 (2020) (“If a
defendant raises one objection to an instruction at the trial level, but then challenges an instruction
on different legal grounds for the first time on appeal, this court will not consider the new
argument.”).
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doubt and was therefore harmless. See State v. Brown, 147 Wn.2d 330, 344, 58

P.3d 889 (2002) (erroneous jury instruction omitting or misstating element is
subject to harmless error to determine if error relieved State of burden to prove
each element).

9. Judicial Discretion to Impose an Exceptional Sentence

Finally, Tayler argues his sentence violates the Sixth Amendment because
the sentencing court has “unrestrained discretion” to accept or reject a jury finding
of an aggravating factor and to decide the length of an exceptional sentence based

on the jury’s finding.? Tayler contends that under Alleyne and Hurst v. Florida, 577

U.S. 92,136 S. Ct. 616, 193 L. Ed. 2d 504 (2016), a jury must not only find whether
an aggravating circumstance exists but must also determine the sentence to be
imposed. Neither case applies here.

Under the SRA, if a jury unanimously finds beyond a reasonable doubt the
existence of “one or more of the facts alleged by the state in support of an
aggravated sentence,” the court may impose an exceptional sentence “if it finds,
considering the purposes of this chapter, that the facts found [by the jury] are
substantial and compelling reasons justifying an exceptional sentence.” RCW
9.94A.537(6). “[Olnce the jury by special verdict makes the factual determination
whether aggravating circumstances have been proved beyond a reasonable

doubt, ‘[t]he trial judge [is] left only with the legal conclusion of whether the facts

8 The State argues that we should decline to address this issue because Tayler failed to raise it
below. However, errors implicating a criminal defendant's Sixth Amendment right to a jury trial may
be raised for the first time on appeal. State v. Hughes, 154 Wn.2d 118, 143, 110 P.3d 192 (2005),
abrogated on other grounds by Washington v. Recuenco, 548 U.S. 212, 126 S. Ct. 2546, 165 L.
Ed. 2d 466 (2006); State v. O'Connell, 137 Wn. App. 81, 89, 152 P.3d 349 (2007). Thus, we
address it on its merits.
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alleged and found were sufficiently substantial and compelling to warrant an

exceptional sentence.” State v. Sage, 1 Wn. App. 2d 685, 708, 407 P.3d 359

(2017) (quoting State v. Suleiman, 158 Wn.2d 280, 290-91, 143 P.3d 795 (2006)).

If the jury finds an aggravating circumstance beyond a reasonable doubt,
and the trial court concludes that the finding is a substantial and compelling
departure from the standard sentencing range, the sentencing court is permitted
to use its discretion to determine the precise length of an exceptional sentence.

State v. Oxborrow, 106 Wn.2d 525, 530, 723 P.2d 1123 (1986). This discretion is

not absolute; any exceptional sentence may not exceed the maximum allowed by
RCW 9A.20.021 for the underlying conviction. RCW 9.94A.537(6). Any
exceptional sentence is subject to review to ensure that the reasons given by the
court for the sentence are supported by the record, or that the sentence is not
clearly excessive. RCW 9.94A.585(4).

Unlawful imprisonment is a Class C felony, the maximum sentence for
which is five years in prison and a $10,000 fine. RCW 9A.40.040(2), RCW
9A.20.021(1)(c). Tayler’s sentence of twelve months and a day does not exceed
the five years maximum allowed by law. Nor does he assign error to the sentence
as unsupported by the record or clearly excessive.

Instead, Tayler contends the jury must decide the duration of his sentence.
But neither Alleyne nor Hurst support this argument. As indicated above, the
Supreme Court in Alleyne vacated an enhanced prison sentence because, under
the Sixth Amendment, whether the defendant had brandished a firearm during the

commission of a crime of violence (the fact that increased the statutorily mandated
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penalty), had to be decided by a jury, not the sentencing court. 570 U.S. at 115.
Alleyne did not address whether the Sixth Amendment places any limits on a
sentencing court’s discretion to determine the length of an enhanced sentence
when that discretion is conferred by statute.

Nor does Hurst address this issue. In that case, the Supreme Court
considered the constitutionality of Florida’s death penalty statute that employed a
hybrid proceeding in which a jury rendered an advisory sentence of life or death
without specifying the factual basis for its recommendation and the sentencing
court then weighed aggravating and mitigating circumstances and decided
whether to impose a death sentence. 577 U.S. at 95-96. The court invalidated the
statutory process under the Sixth Amendment because the jury did not make
factual findings as to the existence of any aggravating circumstances. |d. at 98.

Tayler argues that, under Hurst, the aggravator must be linked to a
sentence imposed with no discretion given to the trial judge. Otherwise, he
contends, the sentence permitted under the Washington sentencing scheme
becomes “untethered to the jury determination of the aggravator factor.” But the
issue in Hurst was not that the trial court was given discretion to decide what
sentence to give. The issue was that the jury never made factual findings with
regard to the existence of mitigating or aggravating circumstances and the trial
court had no jury findings on which to rely when exercising its sentencing
discretion. 1d. at 99-100.

Washington’s sentencing procedure does not suffer from the defect found

in Hurst. RCW 9.94A.537 mandates that a jury must determine whether an
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aggravating factor exists and the State must prove that aggravating circumstance
beyond a reasonable doubt. The trial court’s conclusion that an exceptional
sentence was warranted did not violate the Sixth Amendment.

We affirm.

WE CONCUR:

Yo, o l uJQ, =
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IN THE WHATCOM COUNTY SUPERIOR COURT

STATE OF WASHINGTON, NO. 19-1-00717-37
Plaintiff,
Vs. ORDER DENYING MOTION

TO STAY MANDATE
FLOYD TAYLER,

Defendant.

N N N N N N N N N N

THIS MATTER having come before the court on August 30, 2022
upon the motion of the defendant FLOYD TAYLER for an order staying
mandate of the Washington Court of Appeals so that he can petition the
United States Supreme Court to review his case and to stay the mandate of
the Washington Court of Appeals until such time as the United States
Supreme Court rules and the court being fully informed,

NOW THEREFORE,

[t is hereby ordered adjudged and decreed that defendant’s motion to

stay the mandate of the Washington Court of Appeals be and hereby is

denied.
ORDER DENYING MOTION William Johnston
TO STAY MANDATE Attorney at Law

PO Box 953
Bellingham, Washington 98227
Phone: 360-676-1931
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[t is further ordered adjudged and decreed that the defendant present

himsell before this court in Whatcom County Superior Court, Whatcom

County Courthouse Bellingham on November 7, 2022 at-8&0 a.m. for

execution of sentence.

0

\ Dated this day of October 2022

A

\/ TUDGE

Presented<by -

p) Do i

WILLIAM JOHNSTON, WSBA 6113
Attorney for Defendant FLOYD TAYLER

Copy Approved as to form:

2

KT-LLEN KOOISTRA
Deputy Prosecutor <52 b

ORDER DENYING MOTION
TO STAY MANDATE

William Johnston
Attorney at Law
PO Box 953
Bellingham, Washington 98227
Phone: 360-676-1931
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Judgment and Sentence and Warrant of Commi

A,

SUPERIOR COURT OF WASHINGTON
COUNTY OF WHATCOM

STATE OF WASHINGTON, Plaintiff,
VS,

FLOYD TAYLER, Defendant.

DOB: July 8, 1961

PCN:
SID:

SCANNED
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— 14 o070
VWHATEOM 00t TG o o
AiGOM COUNTY CLERK
By ;
Deputy

No. 19-1-00717-3

FELONY JUDGMENT AND SENTENCE
(JDSWC)

PRISON

(XX] CLERK'S ACTION REQUIRED-para 2.1, 4.1,4.3, 4.8,
(LFO’S), , (10.99)[XX] JAIL ACTION REQUIRED - para
4.6

I. HEARING

1.1 The court conducted a sentencing hearing this January 14, 2020; the defendant, Floyd Tayler, the defendant's
lawyer, William Johnston, and the Deputy Prosecuting Attorney, Evan P. Jones, were present.

1.2 RESTRAINT: The defendant is [ ] in custody and (has)(has not) waived his right to be unrestrained at the
time of sentencing. The defendant is Wout of custody and is unrestrained.

II. FINDINGS

2.1 CURRENT OFFENSE(S): The defendant is guilty of the following offenses based upon a JURY -

VERDICT on January 14, 2020:

COUNT CRIME RCW CLASS DATE OF CRIME
(w/ subsection)
I UNLAWFUL IMPRISONMENT 9A.40.040 and FC June 17, 2019
(DOMESTIC VIOLENCE) 9A.40.010(1),
10.99.020 and
RCW
26.50.010.9.94A.53
5(3)(h)
I ASSAULT IN THE FOURTH DEGREE 0A.36.041(1), GM June 17, 2019
(DOMESTIC VIOLENCE) 10.99.020 and
RCW 26.50.010,
9.94A.535(3)(h)
Class: FA(Felony-A), FB (Felony-B), FC (Felony-C)
Judgment and Sentence (JS) (Felony)
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2.2 CRIMINAL HISTORY:

CRIME DATEOF | DATEOF | SENTENCING | Aor] TYPE DV#*
CRIME | SENTENCE COURT Adult, | OF CRIME | YES
(County & Tuv
State)
| No Known Criminal History

* Domestic Violence was pled and proved

[XX] The defendant agrees and stipulates that the above stated criminal history and the below stated offender
score and sentencing range are accurate.

2.3 SENTENCING DATA:

COUNT | OFFENDER | SERIOUS- | STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NO. SCORE NESS (not including Enhancements * RANGE (including TERM
LEVEL enhancements) enhancements)
I 1 3 to 8 Months 3 to 8 Months 5 yrs/$10,000
[ 1 0 0 to 364 Days 0 to 364 Days 1 yr/$5,000

* (F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (RPh) Robbery of a pharmacy,

(VH) Veh. Hom, see RCW 9.944.533(7), (JP) Juvenile present, (SM) Sexual motivation, RCW 9.944.533(8), (SCF)
Sexual conduct with a child for a fee, RCW 9.944.533(9), (CSG) Criminal street gang involving minor, (AE)
Endangerment while attempting to elude, (ALF) Assault law enforcement with firearm, RCW 9.944.533(12), (P16)
Passenger(s) under age 16

2.4 [XX]Exceptional Sentence. The court finds substantial and compelling reasons that justify an exceptional

2.9

sentence: ABOVE the standard range for Count(s) I.

| IThe defendant and state stipulate that justice is best served by imposition of the exceptional sentence
ABOVE the standard range and the court finds the exceptional sentence furthers and is consistent with the
interests of justice and the purposes of the sentencing reform act

[XX] Aggravating factors were: [ ] stipulated by the defendant, [ ] found by the court after the defendant
waived jury trial, [XX] found by jury by special interrogatory.

[XX] Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jury’s special interrogatory is
attached. The Prosecuting Attorney [ ] did [ ] did not recommend a similar sentence.

LEGAL FINANCIAL OBLIGATIONS/RESTITUTION. The court has considered the total amount owing,
the defendant's financial resources and the nature of the burden that payment will impose. (RCW 10.01.160).
The court makes the following specific findings:
[] The defendant is indigent as defined in RCW 10.101.010(3)(a)-(c) because the defendant:

receives public assistance [ ] is involuntarily committed to a public mental health facility
[ ] receives an annual income, after taxes, of 125 percent or less of the current federal poverty

[)

level.
The defendant is not indigent as defined in RCW 10.101.010(3)(a)-(c).
[ 1] The following extraordinary circumstances exist that make restitution inappropriate (RCW

9.94A.753):

The defendant has the present means (0 pay costs of incarceration. RCW 9.94A.760.
s costs for its emergency response are reasonable. RCW

(Name of agency)
38.52.430 (effective August 1, 2012).

Judgment and Sentence (JS) (Felony)
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ITI. JUDGMENT
3.1  The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1
32 {] The Court DISMISSES Count(s)

IV. SENTENCE AND ORDER
IT IS ORDERED:

4.1 CONFINEMENT OVER ONE YEAR. The court sentences the defendant to total confinement as follows:

(a) CONFINEMENT. RCW 9.94A.589. A term of total confinement in the custody of the
Department of Corrections (DOC).

12 months and 1 day on Count I, 364 DAYS on Count II

Actual total confinement ordered is: 12 months and 1 day for Count I, 364 DAYS for Count II

All counts shall be served concurrently, except for the portion of those counts for which there is an
enhancement as set forth above in section 2.3, and except for the following counts which shall be
served CONSECUTIVELY:

The sentence shall run consecutively with the sentence in the following cause number(s) RCW
9.94A.589(3)

OTHER: COUNT I and II to run concurrently

Confinement shall commence IMMEDIATELY unless otherwise set forth here:
(should be a Monday if possible) between 1:00 p.m. and 4:00 p.m.

(c) Credit for Time Served. The defendant shall receive credit for time served prior to sentencing
if that confinement was solely under this cause number. RCW 9.94A.505. The jail shall
compute time served.

(d) []Work Ethic Program. RCW 9.94A.690, RCW 72.09.410. The court finds that the
defendant is eligible and is likely to qualify for work ethic program. The court recommends that
the defendant serve the sentence at a work ethic program. Upon completion of work ethic
program, the defendant shall be released on community custody for any remaining time of total
confinement, subject to the conditions in Section 4.2. Violation of the conditions of community
custody may result in a return to total confinement for the balance of the defendant’s remaining
time of confinement.

42 COMMUNITY CUSTODY. (To determine which offenses are eligible for or required for community
custody see RCW 9.94A.701, RCW 10.95.030(3))

(A) The defendant shall be on community custody for:

12 MONTHS FOR COUNT I

Judgment and Sentence (JS) (Felony)
(RCW 9.944.500, .505) WPF CR 84.0400 (6/2002) Page3 of 13
FLOYD TAYLER



Note: combined term of confinement and community custody for any particular offense cannot exceed
the statutory maximum. RCW 9.94A.701.

(B) While on community custody, the defendant shall: (1) report to and be available for contact with the assigned
community corrections officer as directed; (2) work at DOC-approved education, employment and/or community
restitution (service); (3) notify DOC of any change in defendant’s address or employment; (4) not consume
controlled substances except pursuant to lawfully issued prescriptions; (5) not unlawfully possess controlled
substances while on community custody; (6) not own, use, or possess firearms or ammunition; (7) pay supervision
fees as determined by DOC; (8) perform affirmative acts as required by DOC to confirm compliance with the orders
of the court; (9) for sex offenses, submit to electronic monitoring if imposed by DOC; and (10) abide by any
additional conditions imposed by DOC under RCW 9.94A.704 and .706. The defendant’s residence location and
living arrangements are subject to the prior approval of DOC while on community custody

Defendant shall report to Department of Corrections, 1400 N. Forest Street, Bellingham, WA 98225,
not later than 72 hours after release from custody.

The Court Orders That During The Period Of Supervision The Defendant Shall:
[ ] not possess or consume alcohol.
[ Inot possess or consume controlled substances, including marijuana, without a valid
prescription.
[XX] have no contact with , RITA ROSS
[ ] remain
[ Inot reside within 880 feet of the facilities or grounds of a public or private school
(community protection zone). RCW 9.94A.030
[ Iparticipate in an education program about the negative costs of prostitution.
[XX] participate in the following crime-related treatment or counseling services:
Domestic Violence Evaluation and Treatment.
[XX] comply with the following crime-related prohibitions: No new criminal law
violations.
Other Conditions:

Court Ordered Treatment: If any court orders mental health or substance use disorder treatment, the
defendant must notify DOC and the defendant must release treatment information to DOC for the duration
of incarceration and supervision. RCW 9.94A.562,

4.3 Legal Financial Obligations: The defendant shall pay to the clerk of this court:

JASS/Odyssey Code
PCV3105  $500.00 Victim Assessment RCW 7.68.035
PDV 3102 $100.00 Domestic Violence (DV) Assessment RCW 10.99.080
CRC 3403  $450.00 Court costs, including: RCW 9.94A.760, 9.94A.505, 10.01.160, 10.46.190
Criminal filing fee $200.00 FRC
Witness costs $ WFR
Sheriff service fees $ SFR/SES/SFW/WRF
Jury demand fee $250 JFR
Extradition costs EXT
Other $
PUB 3225 § Fees for court appointed attorney RCW 9.94A.760
WFR 3231 § Court appointed defense expert and other defense costs RCW 9.94A.760
FCM 3303  $1.,000 Fine RCW 9A.20.021; [ ] VUCSA chapter 69.50 RCW, [ ] VUCSA additional fine
deferred due to indigency RCW 69.50.430
MTH 3337

Judgment and Sentence (JS) (Felony)
(RCW 9,944,500, .505) WPF CR 84.0400 (6/2002) Page 4 of |3
FLOYD TAYLER



CDF 3302 § Drug Enforcement fund of RCW 9.94A.760
LDI 3308

FCD 3363 NTF 3338/
SAD 3365/SDI 3307
CLF 3212 Crime lab fee [ ] Suspended due to indigency RCW 43.43.690
$100.00 DNA Collection Fee [ ] suspended due to indigency RCW 43.43.7541
FPV 3335 § Specialized Forest Products RCW 76.48.171
PPI 3405 $ Trafficking/Promoting Prostitution/Commercial sexual abuse of minor fee (may be reduced
by no more than two thirds upon a finding of inability to pay.) RCW 9A.40.100, 9A.88.120,
9.68A.105
EXM 3233 § Fee for possession of depictions of a minor engaged in sexually explicit conduct ($1,000 for
each separate conviction) RCW 9.68A.070
$ Other fines or costs for
DEF 3506 § Emergency response costs ($1000 maximum, $2,500 max. RCW 38.52.430
effective August 1,2012.) Agency:
RTN/RIN 8 Restitution to: (Name and Address — address may be withheld and provided confidentially
3801 to Clerk of the Court’s office.)
TOTAL RCW 9.94A.760
$

[XX] The above total does not include all restitution or other legal financial obligations, which may be set by later order of
the court. An agreed restitution order may be entered. RCW 9.94A.753. A restitution hearing:

[ 1shall be set by the prosecutor

[ 1is scheduled for

[XX] Defendant waives any right to be present at any restitution hearing (sign initials): E E

[ ] The Department of Corrections (DOC) or clerk of the court shall immediately issue a Notice of Payroll
Deduction. RCW 9.94A.7602, RCW 9.94A.760(8).

[XX] All payments shall be made in accordance with the policies of the clerk of the court and on a schedule
established by DOC or the c]el}k the court, commencing immediatel b unless the court specifically sets forth
the rate here: Not less than $_ | Si ) per month commencing (O)* VZACA §€ >~ . RCW 9.94A.760.
(Restitution payments must begin immediately. RCW 9.4A.750(1).) 0(6

The defendant shall report to the clerk of the court or as directed by the clerk of the court to provide financial
and other information as requested. RCW 9.94A.760(7)(b).

[ ] The court orders the defendant to pay costs of incarceration at the rate of § _____perday, (actual costs
not to exceed $100 per day). (JLR) RCW 9.94A.760. (This provision does not apply to costs of incarceration
collected by DOC under RCW 72.09.111 and 72.09.480.)

The restitution obligations imposed in this judgment shall bear interest from the date of the judgment until payment
in full, at the rate applicable to civil judgments. No interest shall accrue on non-restitution obligations imposed in
this judgment. RCW 10.82.090. An award of costs on appeal against the defendant may be added to the total legal
financial obligations. RCW 10.73.160.

4.4 [XX] DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA
identification analysis and the defendant shall fully cooperate in the testing. RCW 43.43.754. This paragraph

Judgment and Sentence (JS) (Felony)
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4.5

4.6

4.7

4.8

5.2

5.3

does not apply if it is established that the Washington State Patrol crime laboratory already has a sample from
the defendant for a qualifying offense. RCW 10.73.160.

The facility where the defendant serves the term of confinement shall be responsible for obtaining the sample
as part of the defendant’s intake process or as soon as practicable.

If further confinement is not ordered, the defendant shall report to _ o
(law enforcement agency) by (date/time) to provide a biological sample.
Failure to provide a biological sample is a gross misdemeanor.

NO CONTACT

[XX]The defendant shall have no contact with RITA ROSS including, but not limited to, personal, verbal,
telephonic, written or contact through a third party until: January 14, 2025 (which does not exceed the
maximum statutory sentence).

[XX] The defendant is excluded or prohibited from coming within 500 feet (distance) of , RITA
ROSS..'s [XX] home/residence [XX] work place [XX] school [ | (other location(s)

[XX] A separate Domestic Violence No-Contact Order, Anti-harassment No-Contact Order, Stalking No-
Contact Order, or Sexual Assault Protection Order is filed concurrent with this Judgment and Sentence.

OTHER: [XX] Defendant shall IMMEDIATELY report to the Whatcom County Jail to be booked
and released for purposes of generating a Washington State Disposition Report of these crimes for
criminal history purposes if not sentenced to serve jail time.

OFF-LIMITS ORDER (Known drug trafficker), RCW 10.66.020. The following areas are off limits to the
defendant while under the supervision of the county jail or Department of Corrections:

EXONERATION: The Court hereby exonerates any bail, bond and/or personal recognizance conditions.
IV. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. If you wish to petition or move for collateral attack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest
judgment, you must do so within one year of the final judgment in this matter, except as provided for in RCW
10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. If you committed your offense prior to July I, 2000, you shall remain under
the court's jurisdiction and the supervision of the Department of Corrections for a period up to 10 years from
the date of sentence or release from confinement, whichever is longer, to assure payment of all legal financial
obligations unless the court extends the criminal judgment an additional 10 years. If you committed your
offense on or after July 1, 2000, the court shall retain jurisdiction over you, for the purpose of your
compliance with payment of the legal financial obligations, until you have completely satisfied your
obligation, regardless of the statutory maximum for the crime. RCW 9.94A.760 and RCW 9.94A.505(5). The
clerk of the court has authority to collect unpaid legal financial obligations at any time while you remain under
the jurisdiction of the court for purposes of your legal financial obligations. RCW 9.94A.760(4) and RCW
9.94A.753(4).

NOTICE OF INCOME-WITHHOLDING ACTION, If the court has not ordered an immediate notice of
payroll deduction in Section 4.1, you are notified that the Department of Corrections (DOC) or the clerk of the
court may issue a notice of payroll deduction without notice to you if you are more than 30 days past due in

Judgment and Sentence (J5) (Felony)
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monthly payments in an amount equal to or greater than the amount payable for one month. RCW
9.94A.7602. Other income-withholding action under RCW 9.94A.760 may be taken without further notice.
RCW 9.94A.7606.

5.4 COMMUNITY CUSTODY VIOLATION.
(a) If you are subject to a violation hearing and DOC finds that vou committed the violation, you may receive a
sanction of up to 30 days of confinement. RCW 9.94A.633(1).
(b) If vou have not completed your maximum term of total confinement and you are subject to a violation
hearing and DOC finds that you committed the violation, DOC may return you to a state correctional facility to
serve up to the remaining portion of your sentence. RCW 9,94A.633(2)(a).

5.5a FIREARMS. You may not own, use or possess any firearm, and under federal law any firearm or
ammunition, unless your right to do so is restored by the court in which you are convicted or the superior court
in Washington State where you live, and by a federal court if required. You must immediately surrender any
concealed pistol license. (The clerk of the court shall forward a copy of the defendant's driver's license,
identicard, or comparable identification to the Department of Licensing along with the date of conviction or
commitment.) RCW 9.41.040, 9.41.047

5.5b | | FELONY FIREARM OFFENDER REGISTRATION. The defendant is required to register as a felony

firearm offender. The specific registration requirements are in the “Felony Firearm Offender Registration™
attachment.

5.9 OTHER:

Judgment and Sentence (J8) (Felony)
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DONE in Open Court and in the presence of the defendant this date: January 14, 2020.

o
[ /

\ . /,/
19—
JUDGE

DEFENDANT o
Print name: FLOYD TAYLER

20 1,00 N

Deputy Prosecutiﬁ’g Attom/ey mmey for Defendant
WSBA # 40608 WSBA #6113
Print name: EVAN P. JONES Print name: WILLIAM JOHNSTON

Voting Rights Statement: 1 acknowledge that I have lost my right to vote because of this felony conviction. If [ am
registered to vote, my voter registration will be cancelled.

My right to vote is provisionally restored as long as I am not under the authority of DOC (not serving a sentence of
confinement in the custody of DOC and not subject to community custody as defined in RCW 9.94A.030). I must re-
register before voting. The provisional right to vote may be revoked if I fail to comply with all the terms of my legal
financial obligations or an agreement for the payment of legal financial obligations.

My right to vote may be permanently restored by one of the following for each felony conviction: a) a certificate of
discharge issued by the sentencing court, RCW 9.94A.637; b) a court order issued by the sentencing court restoring the
right, RCW 9.92.066; ¢) a final order of discharge issued by the indeterminate sentence review board, RCW 9.96.050;
ord) a certificate of restoration issued by the governor, RCW 9.96.020. Voting before the right is restored is a class C
felony, RCW 29A.84.660. Registering to vote before the right is restored is a class C felony, RCW 29A.84.140.

W

Defendant’s signature:

s

Judgment and Sentence (JS) (Felony)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WHATCOM COUNTY

THE STATE OF WASHINGTON, No. 19-1-00717-3

Plaintiff, APPENDIX "F" - DOMESTIC VIOLENCE NO-
CONTACT ORDER (ORNC)

V5
[XX] Post Conviction

FLOYD TAYLER, DOB: July 8, 1961 [XX] Clerk’'s Action required

Defendant.

B

This order protects:

RITA ROSS, , Female or wherever the protected person(s) reside(s).

Findings of Fact
1. Based upon the record both written and oral, the court finds that the defendant has been charged with, arrested for, or
convicted of a domestic violence offense, that the defendant represents a credible threat to the physical safety of the
protected person(s), and the court issues this Domestic Violence No-Contact Order under chapter 10.99 RCW to prevent
possible recurrence of violence,

2. The court further finds that the defendant's relationship to a person(s) protected by this order is: Persons sixteen vears of age
or older with whom a person sixteen vears of age or older has or has had a dating relationship (Intimate Partners).

3. THE COURT MAKES THE FOLLOWING ADDITIONAL FINDINGS PURSUANT TO RCW 9.41.800:

The above-named respondent used, displayed, or threatened to use a fircarm or other dangerous weapon in a felony.

The above-named respondent has previously committed any offense that makes him/her ineligible to possess a firearm under the
provisions of RCW 9.41.040.

The possession of a firearm or other dangerous weapon by the above-named respondent presents a serious and imminent threat to
public health or safety, or to the health or safety of any individual.

A protected party under this order is an intimate partner or child of an intimate partner, of the above-named respondent. Said
respondent received actual notice of the hearing at which the order was entered and an opportunity to participate. The above-named
respondent represents a credible threat to the physical safety of the intimate partner or child.

X O OO

4. The Respondent is PROHIBITED from:

A Using, attempting to use, or threatening to use physical force against the protected party that would reasonably be expected
to cause bodily injury
B. Having any contact whatsoever with the protected person(s), directly, indirectly, in person or through others, by phone,

mail, electronic means or any other means, except for mailing or service of process of court documents by a third party or
contact by defendant's lawyers.

C. Entering or knowingly coming within or knowingly remaining within 500 feet (distance) of the protected person ('s)
& person, E residence, E school, & place of employment, E daycare, vehicle, D ather:

D. Harassing, stalking, or threatening the protected party, or engaging in other conduct that would place the protected party in
reasonable fear of bodily injury

5. Firearms, Weapons. and Concealed Pistol License, Defendant (findings must be made in section 3 above):

& shall not obtain or possess a firearm, other dangerous weapon, or concealed pistol license. (RCW 9.41.800.)

@ shall immediately surrender all firearms and other dangerous weapons within the defendant’s possession or control and any concealed
pistol license. Defendant shall comply with the Order to Surrender Weapons filed separately.

Judgment and Sentence (1S) (Felony)
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6. Civil Standby

D The appropriate law enforcement agency shall, at a reasonable time and for a reasonable duration, standby while the defendant removes
essential personal property from: . Personal property shall be limited to defendant's personal effects,
personal clothing and tools of the trade.

7. Replacement Order
E This order replaces all prior no-contact orders protecting the same person(s) under this cause number.

WARNINGS TO THE DEFENDANT: Willful violation of this order with actual notice of its terms is punishable as a criminal
offense under RCW 26.50.110. Violation of this order is a gross misdemeanor unless one of the following conditions apply: Any
assault that is a violation of this order that does not amount to assault in the first degree or second degree under RCW 9.A36.011
or 9A.36.021 is a class C felony; Any conduct in violation of this order that amounts to reckless endangerment or drive-by
shooting is a class C felony; Also, a violation of this order is a class C felony if the defendant has at least 2 previous convictions
for violating a protection or harassment no-contact order issued under Titles 9A. 10, 26 or 74.

I the violation of the protection order involves travel across a state line or the boundary of a tribal jurisdiction or involves
conduct within the special maritime and territorial jurisdiction of the United States, which includes tribal lands. the defendant
may be subject to criminal prosecution in federal court under 18 U.S.C. § 2261, 2261 A or 2262,

In addition to the state and federal prohibitions against possessing a fircarm upon conviction of a felony or a qualifying
misdemeanaor, upon the court issuing a no-contact order after a hearing at which the defendant had an opportunity to participate,
the defendant, if a spouse or former spouse, a parent of a common child. or current or former cohabitant as intimate partner of a
person protected by this order, may not possess a firearm or ammunition for as long as the no-contact order is in effect. 18
US.C. § 922(g). A violation of this federal firearms law carries a maximum possible penalty of 10 years in prison and a
$250,000 fine. If the defendant is convicted of an offense of domestic violence, the defendant will be forbidden for life from
possessing a firearm or ammunition. 18 U.S.C. § 922(g)(9). RCW 9.41.040.

YOU CAN BE ARRESTED EVEN IF THE PERSON(S) PROTECTED BY THIS ORDER INVITES OR ALLOWS YOU
TO VIOLATE THE ORDER'S PROHIBITIONS. You have the sole responsibility to avoid or refrain from violating the
order’s provisions. Only the court can change the order upon written application.

Pursuant to 18 U.S.C. § 2265, a court in any of the 50 states, the District of Columbia, Puerto Rico, any United States territory,
and any tribal land within the United States shall accord full faith and credit to the order

It is further ordered that the clerk of the court shall forward a copy of this order on or before the next judicial day to: Whatcom
County Sheriff's Office, which shall enter it in a computer-based criminal intelligence system available in this state used by law
enforcement to list outstanding warrants

THIS NO CONTACT ORDER REMAINS IN EFFECT UNTIL: January 14, 2025
Done in Open court in the presence of the defendant this date: January 14, 2020

I have read or have had read to me and understand the /

contents of this order, and have received a copy.
| o
N

G 1YDGE

DEFENDANT PRESENT AT HEA

Deputy Prosecuting Attmm,(y Attormey for Defendant .
WSBA# 40608 WSBA #6113
Print name Evan P. Jones Print name: WILLIAM JOHNSTON

Judgment and Sentence (JS) (Felony)
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IN THE SUPERIOR COURT OF WASHINGTON
FOR WHATCOM COUNTY

STATE OF WASHINGTON, No. 19-1-00717-3
Plaintiff,

FINDINGS OF FACT AND CONCLUSIONS OF LAW FOR
= AN EXCEPTIONAL SENTENCE
FLOYD TAYLER, APPENDIX 2.4 JUDGMENT AND SENTENCE (FNECL)

Defendant.

The court imposes upon the defendant an exceptional sentence ABOVE the standard range based upon the
following Findings of Fact and Conclusions of Law:

1. FINDINGS OF FACT
1: The current offense involved domestic violence, as defined in RCW 10.99.020, and the following was
present:

(1) The offense was part of an ongoing pattern of psychological, physical, or sexual abuse of a victim or
multiple victims manifested by multiple incidents over a prolonged period of time

II. CONCLUSIONS OF LAW

1: Considering the purpose of the SRA, there are substantial and compelling reasons justifying an exceptional
sentence.

Dated: January 14, 2020

ol

J ge

Print Name.
Evan PZJones o Willm dant
Deputy Prosecuting Attorney Attorney for Defendant Pnnt Name: Floyd T
WSBA #40608 WSBA #6113

Judgment and Sentence (JS) (Felony)
(RCW 9,94A.500, .505) WPF CR 84.0400 (6/2002) Page 11 of 13
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SUPERIOR COURT OF WASHINGTON
COUNTY OF WHATCOM

STATE OF WASHINGTON, Plaintiff,
No. 19-1-00717-3

Vs,
WARRANT OF COMMITMENT

FLOYD TAYLER, Defendant.

DOB: July 8, 1961

THE STATE OF WASHINGTON
TO: THE SHERIFF OF WHATCOM COUNTY

The defendant, FLOYD TAYLER, has been convicted in the Superior Court of the State of Washington of the crime or
crimes of UNLAWFUL IMPRISONMENT (DOMESTIC VIOLENCE) and ASSAULT IN THE FOURTH
DEGREE (DOMESTIC VIOLENCE) and the Court has ordered that the defendant be punished by serving the
determined sentence of 12 months and 1 day for Count I, 364 Days for Count I1,

The defendant shall receive credit for time served prior to sentencing, as long as the time served was solely on that cause
number, including time spent in transport, if that confinement was solely under this cause number. RCW 9.94A.505. The
time served shall be computed by the jail unless the credit for time served prior to sentencing is specifically set forth by
the court.

YOU, THE SHERIFF, ARE COMMANDED to take and deliver the defendant to the proper officers of the Department of
Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE COMMANDED to receive the
defendant for classification. confinement and placement as ordered in the Judgment and Sentence.

By Direction of the HONORABLE

DATED: January 14, 2020 /\/\ 7L ]

JUDGE™

DAVID L. REYNOLDS, Clerk

By: L%/Cm-%\/

Deputy C lerk O

Judgment and Sentence (1S) (Felony)
(RCW 9.94A.500, .505) WPF CR 84,0400 (6/2002) Page 12 of 13
FLOYD TAYLER



IDENTIFICATION OF DEFENDANT

Name: FLOYD TAYLER
Cause No. 19-1-00717-3

SID No. WA Date of Birth: 07/08/61

(If no SID complete a separate Applicant card
(form FD-258) for State Patrol)

FBI No. Local ID No.

Alias name(s), DOB:

Race: White Ethnicity: Sex: Male
Unknown

FINGERPRINTS 1 attest that I saw the same defendant who appeared in Court affix his fingerprints and signature on this
document.

Clerk of the Court, Deputy Clerk : . WW , Deputy Clerk. Dated: January 14,
2020 U

DEFENDANT'S SIGNATURE: T j%
r

Left four fingers taken simultaneously Left Thumb Right Thumb | Right four fingers taken simultaneously

e _—

Judgment and Sentence (JS) (Felony)
(RCW 9.944.500, .505) WPF CR 84,0400 (6/2002) Page 13 of 13
FLOYD TAYLER
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IN THE SUPREME COURT OF THE UNITED STATES

FLOYD TAYLER, ) NO.
)
)
Petitioner, ) AFFIDAVIT OF FLOYD TAYLER
)
vs. )
)
STATE OF WASHINGTON, )
)
Respondent. )
)

I, Floyd Tayler do hereby declare under penalty of perjury under the laws of the State of

Washington that the following is true and correct

1.

I am Floyd Tayler and I reside at 142 19567 Fraser Highway, Surrey, British
Columbia V3S 9A4 Ca.nada. I am a Canadian citizen and the defendant in Whatcom
County Superior Court and the petitioner in this case. This is to highlight the reasons I
am asking for a stay. I have been a model citizen and have been convicted of a crime
that I did not commit. Should I go to prison, it will have severe consequences on the
rest of my life. I am currently employed by RBI (Tim Horton’s) as a company
representative and have been an exemplary employee with the company. I have many
clients to maintain on a weekly basis. It would be a huge deficit to the company and
rhy clients should I not be able to service them. In fact, I am seen as a leader and
mentor for other employees. My immediate boss wrote a character reference for me
which was presented to the Judge. Should I go to prison I will lose this job and any
other job opportunities in future as I will be a convicted felon and have a record.

I am 61 years of age. I never been convicted of anything in my life until now. I have

always treated people with respect and care as my mother taught me as I grew up. I



have worked and interacted with many women over the course of my life and have
never been accused of any type of wrongdoing. I am the father of two sons \;vho Iam
very close to. Again, should I go to prison, my relationship with my sons will be
strained and affected. My sons need me present in their lives. In court they gave
testimony to how they have never seen me behave in abusive manner to anyone. My
sons fear for my life in prison and they do not know how I will survive and in what
condition I will come out.

. T'am a primary caregiver for my 93-year-old father who is still able to manage with
my help in his own home. Should I go to prison he will be devastated and die without
my care and support. He cannot fathom me going to prison and how he will survive
without me.

In the last three years, my fiancé and I have cultivated a wonderful loving and
trusting relationship. Throughout this time, she has stood by me and has never
question my innocence with regard to the situation. She has two groWn children living
in the United States. Should this conviction hold, I will neverbe able to visit them nor
will I be able to see my grandchildren in the United States. This wrongful conviction
has dire consequences for me and our blended family will be fractured should I not be
able to visit them.

I have traveled extensively all over the United States with both work and pleasure. I
have had many interactions with wonderful American citizens who are my friends.
I’ve never had any altercations with the law during any of my travels. I have always
enjoyed going to the USA and will miss opportunities to continue traveling
throughout the US in my retirement. Should this ruling stand with the type of person I
am, I am very concerned about the possibilities of what will happen to me should I go
to prison. I do believe that at my age, the consequences will be severe both physically
and mentally.

. Additionally, the length of the sentence will have dire impact on my financial well-
being. To reiterate I will lose my current job and the likelihood of finding
employment as a 63-year-old will be impossible. In all likelihood, I will lose my

home and all my assets and may become insolvent. Hopefully justice will prevail. I
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did not commit the crime and have been wrongfully found guilty. The above shows
the consequences this conviction and sentence will have upon me and my family.
7. Task the court stay my sentence until this Honorable Court rules on my Petition for a

Writ of Certiorari.

SWORN BEFORE ME at the

City of Langley, in the Province

Of British Columbia Canada this (B day
Of October, 2022 .

Stephen G. Price, Esq.,

Barrister & Solicitor

A Commissioner for taking Affidavits
in British Columbia

1 Nk

FIoyd Tayler
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