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No. ____ 
 

IN THE 

Supreme Court of the United States 
________________ 

THE GOLDEN 1 CREDIT UNION, 
Applicant, 

v. 
DWAINE BURGARDT, 

Respondents. 
______________________________________________________________________________ 

 
APPLICATION FOR AN EXTENSION OF TIME WITHIN WHICH TO FILE A 

PETITION FOR A WRIT OF CERTIORARI TO THE COURT OF APPEAL  
OF THE STATE OF CALIFORNIA 

______________________________________________________________________________ 

Application to the Honorable Elena Kagan, as Circuit Justice for the Ninth Circuit 
______________________________________________________________________________ 
 

Pursuant to Supreme Court Rule 13.5, Applicant Golden 1 Credit Union 

requests a 30-day extension of time, to and including September 8, 2022, within 

which to file a petition for a writ of certiorari. 

1.  The decision below is The Golden 1 Credit Union v. Dwaine Burgardt, No. 

C092637 (California Court of Appeal, Third Appellate District).  The California 

Court of Appeal issued its judgment on February 14, 2022.  See App. A.  The 

California Supreme Court denied Golden 1’s petition for review on May 11, 2022. 

See App. B at 11. Unless extended, Golden 1’s time to seek certiorari in this Court 

expires August 9, 2022.  Golden 1 is filing this application more than ten days 

before that date.  See S. Ct. R. 13.5.  This Court’s jurisdiction would be invoked 

under 28 U.S.C. § 1257(a).  Respondent does not oppose this extension request. 
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2.  This case concerns the refusal of the California courts to allow a contract 

to be modified to add an arbitration provision, even though such modification would 

be allowed for other types of contract terms.  In 2019, Golden 1 sent Burgardt notice 

with his bank statement proposing an arbitration clause.  The same notice provided 

Burgardt the opportunity to opt out of the proposed addition of the arbitration 

clause, no strings attached. Burgardt did not elect to opt out.  Subsequently, 

Burgardt sued Golden 1, and Golden 1 moved to compel arbitration.  Golden 1 

explained that, under established California contract principles, Burgardt’s failure 

to opt out constituted an acceptance of the proposed arbitration provision.  

3.  The Sacramento Superior Court denied Golden 1’s motion to compel 

arbitration, and the California Court of Appeal affirmed.  See App. A at 1.  Rather 

than analyze the specific notice provided under ordinary state law contract law 

principles, the California Court of Appeal broadly held that an arbitration clause 

may never be added by providing notice and an opt out procedure unless the 

original contract contemplated the addition of an arbitration provision. See App. A 

at 15.  It is unclear under the reasoning of the opinion whether the contract could be 

modified, by any means, to add an arbitration clause when such an addition was not 

expressly contemplated at the time of the contract was originally entered. 

4.  Good cause exists for a 30-day extension within which to file a certiorari 

petition. 
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a. This case presents an important question concerning the Federal 

Arbitration Act on which state courts have reached conflicting conclusions.  

The Federal Arbitration Act (FAA) requires that “courts must place 

arbitration agreements on an equal footing with other contracts.” AT&T Mobility 

LLC v. Concepcion 563 U.S. 333, 339 (2011). The California Court of Appeal has 

adopted an arbitration-specific rule that evinces great hostility to arbitration.  The 

Court forecloses modifying a contract to add an arbitration provision under 

circumstances in which general contract principles would permit modifying 

contracts. In this case, the Court held that an arbitration clause may not be added 

to an existing agreement through a notice and opt out procedure, even though other 

types of contract terms may be added to a contract in just that.  See App. A at 15-16; 

Russell v. Union Oil Co., 7 Cal.App.3d 110, 114 (1970).  That ruling cannot be 

squared with the FAA and conflicts with other states that properly adhere to the 

FAA.  See, e.g., SouthTrust Bank v. Williams, 775 So. 2d 184, 190-21 (Ala. 2000) 

(“we conclude that Williams and Daniels implicitly assented to be bound by the 

arbitration provisions by holding open their accounts after notice of the 

amendment”); Virgil v. Southwestern Mississippi Electric Power Association, 296 So. 

3d 53, 63-64 (Miss. 2020)). 

Moreover, the rationale relied upon by the California court here is based on 

the premise that arbitration clauses must be treated more harshly because the 
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contracting parties forgo a jury trial right.1  In Kindred Nursing Centers Ltd. 

Partnership v. Clark, 137 S. Ct. 1421 (2017), this Court rejected just this type of 

rationale employed under state law to refuse to enforce an arbitration provision.  As 

this Court held, the FAA “displaces any rule that … disfavor[s] contracts that (oh so 

coincidentally) have the defining features of arbitration agreements”—“namely, a 

waiver of the right to go to court and receive a jury trial.” Id. at 1426-27.   

An extension of time will help to ensure that the petition thoroughly presents 

the important issues raised by the California Court of Appeal’s decision and the 

widespread ramifications of that decision. 

b.  The request is further justified by counsel’s press of business on other 

pending matters.  Counsel has petitions for certiorari due July 25 in Medders v. 

SSA, No. 21-11702 (11th Cir.), August 7 in ML Genius Holdings LLC v. Google LLC, 

No. 20-3113 (2d Cir.)., and August 10 in Priva v. US Attorney General, No. 20-12521 

(11th Cir.). Counsel also has a brief in opposition due August 24 in Juno 

Therapeutics v. Kite Pharma, No. 21-1566. And counsel has ongoing responsibilities 

in multiple other matters, including Sony Music Entertainment v. Cox 

 
1 The California Court of Appeal relied upon and extended Badie v. Bank of Am., 67 Cal.App.4th 779 
(1998), where the court repeatedly emphasized that arbitration clauses needed to be treated as 
different than typical contract provisions because their addition would deprive bank customers of 
“their constitutionally based right to a jury trial.” Id. at 801; see also id. at 803 (“Certainly there is 
nothing in the original agreements to alert a customer that … he or she might someday be deemed to 
have agreed to give up the right to a jury trial or to any judicial forum whatsoever.”); id. at 806 (“[T]he 
right to selecta judicial forum, whether a bench trial or a jury trial … is a substantial right not lightly 
to be deemed waived”). 



 

5 
 

Communications, No. 21-1168 (4th Cir.); Sonos, Inc. v. ITC, No. 22-1421 (Fed. Cir.); 

Continental Automotive Systems, Inc. v. Avanci, L.L.C., No. 20-11032 (5th Cir.).  

The requested 30-day extension would cause no prejudice to Respondent, who 

has advised that he does not oppose the extension.  

   Respectfully submitted, 

 
 /s/ E. Joshua Rosenkranz 

 E. Joshua Rosenkranz 
Counsel of Record 
ORRICK, HERRINGTON &  

SUTCLIFFE LLP 
51 West 52nd Street 
New York, NY 10019 
(212) 506-5380 
jrosenkranz@orrick.con 

 
July 6, 2022 
 



APPENDIX A 



1 

 
NOT TO BE PUBLISHED 

 
California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication 
or ordered published for purposes of rule 8.1115. 

 
 
 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

THIRD APPELLATE DISTRICT 

(Sacramento) 

---- 
 
 
 
DWAINE BURGARDT, 
 
  Plaintiff and Respondent, 
 
 v. 
 
THE GOLDEN 1 CREDIT UNION, 
 
  Defendant and Appellant. 
 

C092637 
 

(Super. Ct. No. 34-2019-
00263962-CU-BC-GDS) 

 
 

 
 
 

 The Golden 1 Credit Union (Golden 1) appeals from denial of its motion to 

compel arbitration of a putative class action challenging the assessment and collection of 

insufficient fund fees.  Golden 1 contends the superior court erred in determining that it 

failed to show that Dwaine Burgardt received notice of an arbitration provision Golden 1 

introduced in 2019.  When Burgardt opened an account with Golden 1 in 2013, he signed 

an application that included his agreement to Golden 1’s terms and conditions but did not 

mention arbitration or that Golden 1 could unilaterally amend the terms and conditions.  

We conclude that the trial court did not err in denying the motion to compel arbitration. 

Court of Appeal, Third Appellate District
Andrea K. Wallin-Rohmann, Clerk

Electronically FILED on 2/14/2022 by L. Outman, Deputy Clerk
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BACKGROUND 

 On September 3, 2019, Burgardt filed a putative class action complaint against 

Golden 1.  Burgardt alleged he brought this action for himself and others similarly 

situated with Golden 1 checking accounts to remedy Golden 1’s “unlawful assessment 

and collection of multiple insufficient fund fees for the same debit transaction . . . .”  

Burgardt alleged he used his debit card to pay a Sprint charge of $67.78.  Golden 1 

determined that his account did not have sufficient funds and charged him an insufficient 

funds fee of $27.50.  Five days later, Golden 1 charged another $27.50 for the same item.  

Burgardt alleged claims for breach of contract, breach of the implied covenant of good 

faith and fair dealing, unfair competition (Bus. & Prof. Code, § 17200 et seq.), violation 

of the Consumers Legal Remedies Act (Civ. Code, § 1761, subd. (e)), unjust enrichment, 

and money had and received.  

 On January 10, 2020, Golden 1 moved to compel arbitration and stay the action 

pending arbitration under the Federal Arbitration Act (9 U.S.C. §§ 2-4).  Golden 1 

contended that Burgardt “agreed to the Golden 1 arbitration agreement when he had 

notice of and an opportunity to review and opt out of the arbitration agreement, did not 

opt out, and continued to maintain his Golden 1 account and to use Golden 1’s services.” 

 Golden 1 supported the motion with the declaration of its vice-president, Paul 

Sidhu.  Sidhu described the results of his review of Burgardt’s account regarding his 

notice of the account’s terms and conditions, including an arbitration provision Golden 1 

introduced in 2019:  “In December 2013, Plaintiff Dwaine Burgardt opened a share 

account and checking account with Golden 1 by applying in person at a Golden 1 branch.  

I am attaching as Exhibit A a true and correct, redacted copy of the ‘Application for 

Membership’ that Mr. Burgardt signed when he opened his accounts.  Directly above the 

box containing his signature (provided under penalty of perjury) appeared the following 

notice:  ‘I will read and accept all terms and conditions or notify The Golden 1 Credit 

Union to close this account.  [I] have or will receive a copy of the Golden 1 Credit 
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Union’s Disclosure of Account Information and Fee Schedule.  [I] agree that it is 

incorporated into this agreement and [I] agree to its terms and conditions.’  . . .  In 

January 2014, Mr. Burgardt signed up to receive his bank statements online, via online 

banking.  When he did so, he first had to affirmatively consent to electronic delivery of 

all disclosures and notices.  Since signing up to receive his bank statements online, Mr. 

Burgardt has received an email around the fifth of each month notifying him that his 

online statement was available to view.” 

 Golden 1’s 2013 account disclosure was not attached to Sidhu’s declaration, nor 

was Burgardt’s 2014 consent to electronic delivery of disclosures and notices. 

 Sidhu’s declaration further stated that, in November 2015, Golden 1 revised its 

account disclosure, setting forth its insufficient funds fee procedure charging “ ‘per’ ‘item 

presented for payment’ and returned unpaid for insufficient funds.” 

 The revised disclosure also stated that “[t]o the extent that the terms contained in 

this disclosure are different than those in any other previous agreement or terms of 

account, this disclosure shall control and be deemed to modify such other agreements or 

terms of account.  This document, along with any other documents we give you 

pertaining to your account(s), is a contract that establishes rules which control your 

account(s) with us.  Please read this carefully and retain it for future reference.  If you 

sign the signature card or open or continue to use the account, you agree to these rules.” 

 The revised disclosure further stated:  “We may change our bylaws and any term 

of this agreement.  Rules governing changes in rates are provided separately in the Truth-

in-Savings disclosure or in another document.  For other changes we will give you 

reasonable notice in writing or by any other method permitted by law.  . . .  If we have 

notified you of a change in any term of your account and you continue to have your 

account after the effective date of the change, you have agreed to the new term(s).” 

 Sidhu described Golden 1’s introduction of an arbitration provision into its terms 

and conditions:  “Golden 1 revised the Account Disclosure, effective July 1, 2019, to 
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include an agreement to arbitrate all disputes through individual arbitration.”  This 

revised disclosure contained identical language to the 2015 revision regarding 

modification of prior disclosures and the member’s agreement to the modified rules, as 

well as the language regarding changes to any bylaw or term. 

 The arbitration provision states that Golden 1 will attempt to resolve a dispute 

with a member informally but if unable to, “then you and we agree that it will be resolved 

as provided in this Arbitration Provision.”  The arbitration provision contains an 

advisement in all capitals, bold text that the provision limits the member’s rights to bring 

a court action, a jury trial, participate in a class action, conduct discovery and appeal.  

The arbitration provision permits those who became a member prior to June 30, 2019, to 

opt out of arbitration by mailing or personally delivering a written opt-out request by 

August 31, 2019. 

 Sidhu described how Golden 1 members received notice of the arbitration 

agreement:  “In early July 2019, Golden 1 disclosed the arbitration agreement to all 

members.  It did so in two ways, depending on how members elected to receive their 

bank statements.  Members who elected to receive paper statements received the 

arbitration agreement in the mail, as a stand-alone insert with their statement.  It is 

Golden 1’s practice to include important notices to members who receive printed 

statements in this way.  Members who elected to receive online statements received an 

email notifying them their online statement was available for review, and had the 

opportunity to review the arbitration agreement via a link on the ‘View Statements’ page 

of their online banking account.  More specifically, the ‘View Statements’ page allows 

members to choose by month and year which statements they want to view.  A member 

cannot view his online bank statement without first visiting the ‘View Statements’ page 

and selecting on that page which statement the member wishes to view.  The ‘View 

Statements’ page displays the bolded heading ‘Statement Inserts,’ which heading is 

visible on the ‘View Statements’ page without having to scroll.  By July 5, 2019, a blue, 
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hyperlinked, underlined notification entitled ‘Arbitration Provision’ appeared under that 

bolded ‘Statement Inserts’ heading.  It is Golden 1’s practice to list under the 

‘Statement Inserts’ heading any important member notifications.  Clicking on that link 

took the member to a PDF of the Arbitration Provision, which was the same document as 

the mailed arbitration provision sent to members who received notice via paper 

statements.”  Sidhu attached a copy of the arbitration provision, which was headed 

“IMPORTANT NOTICE” but otherwise identical to the arbitration provision in Golden 

1’s 2019 account disclosure. 

 Sidhu concluded with the statement that he had reviewed Burgardt’s banking logs 

and determined that Burgardt had logged on to his online account six times in July 2019.  

Sidhu also determined from Golden 1’s records that Burgardt did not opt out of the 

arbitration provision and continued to use his Golden 1 account and debit card. 

 In opposition to the motion, Burgardt declared, inter alia:  (1) he did not see a July 

2019 e-mail that Golden 1 claimed it sent notifying Burgardt that his online statement 

was available for review; (2) he logged on to his account “to conduct day-to-day financial 

business” but “did not see any notice regarding a ‘Statement Inserts’ heading or an 

‘Arbitration Provision’ ”; (3) he “was not aware that Golden 1 had inserted an arbitration 

provision into the July 1, 2019 version of its Account Agreement, or that [he] had a right 

to opt out of the arbitration provision”; and (4) “[h]ad Golden 1 given [him] actual notice 

of the arbitration provision it slipped into the July 1, 2019 version of the Account 

Agreement, [he] would have exercised [his] right to opt-out.” 

 On July 10, 2020, after argument and submission by counsel for the parties, the 

trial court affirmed its tentative ruling denying Golden 1’s motion to compel arbitration.  

The court reasoned that its role under the Federal Arbitration Act was limited to 

determining if a valid arbitration agreement exists and whether the agreement 

encompasses the parties’ dispute.  The threshold question was whether there was an 

agreement to arbitrate, an issue which was for the court to decide.  The court said that, 
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when determining whether the parties agreed to arbitrate a certain matter, ordinary, state-

law principles regarding contract formation are applied.  To form a contract under 

California law, manifestation of mutual assent was required, which was determined under 

an objective standard applied to the reasonable meaning of the parties’ words and acts. 

 The court then examined the principles applied to “clickwrap” agreements on the 

Internet, where a user has to click an “I agree” button to listed terms and conditions, 

versus a “browsewrap” agreement, where use constitutes agreement to terms and 

conditions accessible by a hyperlink on the web page.  The validity of a browsewrap 

agreement depends on whether the user had actual or constructive knowledge of the 

website’s terms and conditions.  Absent actual notice, the validity of a browsewrap 

agreement depends on whether the website puts a reasonable prudent user on inquiry 

notice of the contract terms, which in turn depends on the design of the website, i.e., how 

conspicuous were the website’s hyperlinks to the terms and conditions. 

 The court concluded that Golden 1 had not shown that its browsewrap agreement 

put a reasonably prudent user on inquiry notice of the terms and conditions, because 

Golden 1 had not provided (1) a copy of the e-mail sent to Burgardt informing him that 

his online statement was available for view or (2) a screenshot of Golden 1’s website.  

Further, the court found that Sidhu’s description of the e-mail, Golden 1’s website, and 

Burgardt’s logins in July 2019 did not show that Burgardt had sufficient notice of the 

arbitration provision. 

 The court concluded that “[i]nserting a single hyperlink on a webpage not 

immediately visible on a customer’s online banking account” was insufficient to put a 

customer on inquiry notice of the arbitration provision.  Therefore, Golden 1 had not 

shown the existence of an enforceable arbitration provision. 

DISCUSSION 

 “ ‘Under “both federal and state law, the threshold question presented by a petition 

to compel arbitration is whether there is an agreement to arbitrate.” ’  [Citation.]  This 
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threshold inquiry stems from the ‘ “basic premise that arbitration is consensual in 

nature.” ’  [Citation.]  ‘The fundamental assumption of arbitration is that it may be 

invoked as an alternative to the settlement of disputes through the judicial process “solely 

by reason of an exercise of choice by [all] parties.” ’  [Citation.]  Thus, notwithstanding 

‘ “the cogency of the policy favoring arbitration and despite frequent judicial utterances 

that because of that policy every intendment must be indulged in favor of finding an 

agreement to arbitrate, the policy favoring arbitration cannot displace the necessity for a 

voluntary agreement to arbitrate.” ’  [Citation.]”  (Long v. Provide Commerce, Inc. (2016) 

245 Cal.App.4th 855, 861; Harris v. TAP Worldwide, LLC (2016) 248 Cal.App.4th 373, 

380 [“Because arbitration is a contractual matter, a party who has not agreed to arbitrate a 

controversy cannot be compelled to do so”].) 

 “The party seeking arbitration bears the burden of proving the existence of an 

arbitration agreement, and the party opposing arbitration bears the burden of proving any 

defense, such as unconscionability.”  (Pinnacle Museum Tower Assn. v. Pinnacle Market 

Development (US), LLC (2012) 55 Cal.4th 223, 236.)  While Burgardt declares that he 

did not see an e-mail from Golden 1 informing him that his statement was ready for 

viewing or the “Statement Inserts” heading in the “View Statements” page of his online 

bank account with a hyperlink to the arbitration provision, he does not dispute that 

Golden 1 sought to give notice of the arbitration provision in this manner, i.e., that his 

online bank account included this information after July 1, 2019.  Therefore, for purposes 

of the issue on appeal, the facts are not in dispute and we review de novo the trial court’s 

denial of arbitration.  (Pinnacle, supra, 55 Cal.4th at p. 236.) 

 In deciding whether an agreement to arbitrate exists, courts “apply ordinary state-

law principles that govern the formation of contracts.”  (First Options of Chicago, Inc. v. 

Kaplan (1995) 514 U.S. 938, 944; Nguyen v. Barnes & Noble Inc. (9th Cir. 2014) 

763 F.3d 1171, 1175 (Nguyen).)  Under California state law, “[a]n essential element of 

any contract is the consent of the parties.”  (Donovan v. RRL Corp. (2001) 26 Cal.4th 
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261, 270.)  “Mutual consent necessary to the formation of a contract ‘is determined under 

an objective standard applied to the outward manifestations or expressions of the parties, 

i.e., the reasonable meaning of their words and acts, and not their unexpressed intentions 

or understandings.  [Citation.]’ ”  (DeLeon v. Verizon Wireless, LLC (2012) 

207 Cal.App.4th 800, 813.)  “[O]rdinarily one who signs an instrument which on its face 

is a contract is deemed to assent to all its terms.  A party cannot avoid the terms of a 

contract on the ground that he or she failed to read it before signing.”  (Marin Storage & 

Trucking, Inc. v. Benco Contracting & Engineering, Inc. (2001) 89 Cal.App.4th 1042, 

1049.) 

 Here, Golden 1 contends it gave sufficient notice of the changed terms of the 

account disclosure in 2019 to include an arbitration provision.  Therefore, “notice—

actual, inquiry, or constructive—is the touchstone for assent to a contract, and the 

resulting enforceability of changed terms in an agreement.”  (Stover v. Experian 

Holdings, Inc. (9th Cir. 2020) 978 F.3d 1082, 1086.)   

 Golden 1 concedes that, since Burgardt stated in his declaration that he did not 

have actual notice of the arbitration provision, Golden 1 had to show he had constructive 

notice.  “Constructive notice occurs when a consumer has inquiry notice of the terms of 

service and takes an affirmative action to demonstrate assent to them.”  (Needleman v. 

Golden 1 Credit Union (2020) 474 F.Supp.3d 1097, 1103 (Needleman); Nguyen, supra, 

763 F.3d at p. 1173.)  “Inquiry notice, in turn, hinges on whether a reasonably prudent 

user would have been aware of the applicable terms.”  (Needleman, supra, 474 F.Supp.3d 

at p. 1103; Specht v. Netscape Communications Corp. (2d Cir. 2002) 306 F.3d 17, 31; 

Civ. Code, § 19 [“Every person who has actual notice of circumstances sufficient to put a 

prudent person upon inquiry as to a particular fact has constructive notice of the fact itself 

in all cases in which, by prosecuting such inquiry, he or she might have learned such 

fact”].) 
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 Golden 1 contends that Burgardt “had constructive notice of the Arbitration 

Provision, because Golden 1 delivered it to him in the exact manner he requested,” i.e., 

through his online bank account.  While the trial court analyzed the notice issue based on 

case law involving clickwrap versus browsewrap agreements for contracts formed on the 

Internet, the contract between Golden 1 and Burgardt was not formed on the Internet.  

Golden 1 and Burgardt formed their agreement in an application form that Burgardt 

signed in 2013, in which he agreed to the “terms and conditions” set forth in Golden 1’s 

“Disclosure of Account Information and Fee Schedule” incorporated in the application 

agreement. 

 Accordingly, case law regarding agreements entered into when customers open an 

account with bank or credit union are more apposite in determining whether Burgardt had 

notice that Golden 1 would and did change the terms and conditions of the account 

agreement, ultimately to include an arbitration provision.  In this context, customers were 

generally found to be on notice of an arbitration provision if the signed agreement stated 

that:  (1) the terms and conditions of the account agreement may be changed by the 

financial institution, and/or (2) referred to an existing arbitration provision.  (See, e.g., 

Marselian v. Wells Fargo & Co. (N.D.Cal. 2021) 514 F.Supp.3d 1166, 1173-1174 

[business account application stated that plaintiff confirmed receipt of, and agreed to be 

bound by, an account agreement that included an arbitration provision]; Andre v. U.S. 

Bank N.A. (C.D.Cal. May 20, 2021, No. CV 20-4854-CBM-(PJWx)) 2021 WL 3598737, 

*2 [2021 U.S.Dist Lexis 154737] [“it is undisputed that Plaintiff signed the signature card 

wherein she acknowledged receipt of the bank’s terms and agreed to be bound by the 

terms of the Account Agreement which contained the arbitration provision”]; Johnson v. 

JP Morgan Chase Bank, N.A. (C.D.Cal. Sept. 18, 2018, No. EDCV 17-2477 JGB (SPx)) 

2018 WL 4726042, *3-*4, *8 [2018 U.S.Dist. Lexis 167272] [plaintiffs signed signature 

cards agreeing to be bound by terms and conditions as amended contained in bank’s rules 

and regulations, which included arbitration agreement]; Daugherty v. Experian 
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Information Solutions, Inc. (N.D.Cal. 2012) 847 F.Supp.2d 1189, 1195-1196 [rejecting 

claim that defendant had no right “to unilaterally amend the terms of the credit card 

agreement” to add arbitration provision in 2006 because “the cardholder agreements 

governing Plaintiff’s credit card account since 1998 have all contained a change of terms 

provision”]; Rudolph v. Wright Patt Credit Union (Ohio Ct.App. June 30, 2021, 

No. 2020-CA-50) 175 N.E.3d 636, 641 [initial account agreement did not contain 

arbitration clause but stated that credit union could “ ‘change the terms of this Agreement 

and the other Account Documents at any time’ ”]; BAM Navigation, LLC v. Wells Fargo 

& Co. (D.Minn. Feb. 12, 2021, No. 20-cv-1345 (NEB/ECW)) 2021 WL 533692, *1 

[2021 U.S.Dist. Lexis 27677] [plaintiff agreed in 2010 business account application to be 

bound terms and conditions that included modification and arbitration provisions].) 

 On the other hand, courts have held that, even if the account agreement contained 

a change-of-terms provision, an agreement that made no mention of arbitration did not 

provide notice of a change to add an arbitration provision, which exceeded the scope of 

the original agreement.  The seminal case on this point is Badie v. Bank of America 

(1998) 67 Cal.App.4th 779 (Badie).  In Badie, the court found that a change-in-terms 

provision did not allow a bank to add via notice an arbitration provision to the customer’s 

original agreement.  (Id. at p. 803.)  The court said, “nothing about the original terms . . . 

would have alerted a customer to the possibility that the Bank might one day in the future 

invoke the change of terms provision to add a clause that would allow it to impose 

[alternative dispute resolution] on the customer.”  (Id. at p. 801.)  A bank with a unilateral 

right to modify a contract does not have “carte blanche to make any kind of change 

whatsoever as long as a specific procedure is followed.”  (Id. at p. 791.)  The change 

must be “a modification whose general subject matter was anticipated when the contract 

was entered into.”  (Ibid.)  The court could not “assume . . . that notice alone, without 

some affirmative evidence of the depositor’s consent, could bind a depositor to a 
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significant change regarding matters that were not addressed in the original contract at 

all.”  (Id. at p. 793.)1 

 The federal Sixth Circuit Court of Appeals applied Badie in Sevier County Schools 

Federal Credit Union v. Branch Banking & Trust Co. (6th Cir. 2021) 990 F.3d 470 

(Sevier), holding that a change-in-terms provision did not permit the bank to make 

unreasonable changes, i.e., to add an arbitration agreement.  (Id. at pp. 479-480; see also 

Stone v. Golden Wexler & Sarnese, P.C. (E.D.N.Y. 2004) 341 F.Supp.2d 189, 198 

(Stone) [“The Court agrees with the Badie court that the terms discussed in the change-in-

terms clause must supply the universe of terms which could be altered or affected 

pursuant to the clause.  To hold otherwise would permit the Bank to add terms to the 

Customer Agreement without limitation as to the substance or nature of such new terms.  

There is nothing to suggest that plaintiff intended to give such unlimited power to the 

Bank, or that the law would sanction such a grant”]; Martin v. Wells Fargo Bank, N.A. 

(N.D.Cal. Dec. 2, 2013, No. C 12-06030 SI) 2013 WL 6236762, *3 [2013 U.S.Dist. 

Lexis 169807] [“[A]ddition of an arbitration provision is not a change to ‘charges, fees, 

or other information,’ the only aspects of the 1987 agreement Wells Fargo reserved the 

 

1 Golden 1 contends that we cannot consider Badie because Burgardt raised it for 
the first time on appeal.  “ ‘ “As a general rule, theories not raised in the trial court cannot 
be asserted for the first time on appeal; appealing parties must adhere to the theory (or 
theories) on which their cases were tried.” ’ ”  (American Indian Health & Services Corp. 
v. Kent (2018) 24 Cal.App.5th 772, 789.)  However, the relevant facts are not in dispute.  
Golden 1 does not dispute that the 2013 application agreement did not refer to a potential 
arbitration provision, which Golden 1 unilaterally added in 2019.  The 2015 revised 
disclosure referred to future amendment of the account terms and conditions, but also did 
not refer to an amendment to add an arbitration provision.  “The rule against raising new 
issues on appeal . . . is not absolute.  ‘As an exception to the general rule, the appellate 
court has discretion to consider issues raised for the first time on appeal where the 
relevant facts are undisputed and could not have been altered by the presentation of 
additional evidence.’ ”  (Ibid.) 
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right to change.  There are no arbitration provisions within the 1987 agreement nor are 

there references to any form of alternative dispute resolution”].) 

 Golden 1 argues that Badie does not apply because Burgardt had the option to opt 

out of the arbitration provision.  The Sixth Circuit in Sevier acknowledged that courts 

have declined to apply Badie “when the customers had a ‘meaningful opportunity’ to opt 

out of the arbitration provision.”  (Sevier, supra, 990 F.3d at p. 480, citing Valle v. ATM 

National, LLC (S.D.N.Y. Jan. 30, 2015, No. 14-cv-7993 (KBF)) 2015 WL 413449, *4 

[2015 U.S.Dist. Lexis 11788]; Howard v. Ferrellgas Partners, L.P. (D. Kan. 2015) 

92 F.Supp.3d 1115, 1138.)  But the Sevier court continued that “still other courts . . . have 

applied Badie even where the plaintiffs could opt out of the new arbitration agreement.”  

(Sevier, supra, at p. 480, citing Follman v. World Financial Network National Bank 

(E.D.N.Y. 2010) 721 F.Supp.2d 158, 165; Stone, supra, 341 F.Supp.2d at p. 198; but see 

Ackerberg v. Citicorp USA, Inc. (N.D.Cal. 2012) 898 F.Supp.2d 1172, 1176.)  In Stone, 

the court found the right to opt out “not material to the outcome in Badie.  As the Badie 

court itself noted, the material issue was what types of terms the contract allowed the 

bank to change, not whether the bank could add new terms.  [Citation.]  At its core, Badie 

held that the arbitration clause was not binding because it was not the type of change 

contemplated by the parties when they signed the original contract.”  (Stone, supra, at 

p. 196.) 

 Based on this case law in a similar context, we conclude that the trial court 

correctly denied Golden 1’s motion to compel.  The agreement contained in the 

application Burgardt signed in 2013 did not include a change-of-terms provision.  The 

agreement incorporated the terms and conditions of the Disclosure of Account 

Information, but that document is not in the record and Sidhu’s declaration does not state 

that it contained a change-of-terms provision.  Sidhu states that in 2014 when Burgardt 

signed up for online banking he consented to electronic delivery of disclosures and 

notices, but that consent is also not in the record and Sidhu does not state that it contained 
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a change-of-terms provision.  (Cf. Page v. Alliant Credit Union (N.D.Ill. May 18, 2020, 

No. 1:19-cv-5965) 2020 WL 2526488, *2 [2020 U.S.Dist. Lexis 86613] [rejecting 

plaintiffs’ argument that they did not assent to arbitration agreement and could not opt 

out of agreement they did not know existed, because “the terms of their membership 

agreements allowed for electronic notice of amendments and plaintiffs agreed to such 

electronic notice”].)  Obviously, neither the 2013 agreement nor 2014 consent mentioned 

arbitration, a provision that Golden 1 did not add until 2019.  Golden 1’s account 

disclosure revised in 2015 did contain a change-of-terms provision but did not mention 

arbitration.  But, based on the record, Burgardt had not even previously agreed that 

Golden 1 could change any terms of the account disclosure.  In sum, there is no evidence 

that Burgardt had notice in the critical 2013 and 2014 agreements that Golden 1 could 

unilaterally change the terms of the account agreement.  When in 2015 the revised 

account disclosure so notified Burgardt, the change-of-terms provision did not indicate 

that a further revision would add an arbitration provision, which was in no way 

previewed in the 2013 application, the 2014 online banking consent, or the 2015 revised 

account disclosure. 

 Golden 1 leans heavily on Needleman, where the court granted a motion to compel 

arbitration of a putative class action brought against Golden 1 by a customer, who like 

Burgardt, signed up for an account and agreed to be bound by Golden 1’s disclosure of 

account information.  (Needleman, supra, 474 F.Supp.3d at pp. 1101-1102.)  In 2016, the 

plaintiff Needleman enrolled in Golden 1’s online statements program, clicking an “ ‘I 

Accept’ ” button consenting to receive online statements, “ ‘including all disclosures and 

notices provided with the same,” and agreeing to be bound by “ ‘Any change in terms or 

subsequent disclosures applicable to your Online Statement.’ ”  (Id. at p. 1101.)   

 In 2014, Needleman also enrolled in Golden 1’s “online banking (separate from 

the online statements program) and ‘consent[ed] to receive electronic communications, 

including consumer disclosures’ on nearly identical terms” as the online statements 
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program.  (Needleman, supra, 474 F.Supp.3d at p. 1101.)  Needleman also accepted an 

online agreement and disclosure, which noted it was the member’s responsibility to check 

for updates by electronic communication.  (Ibid.)  In the online agreement, Golden 1 

members agreed (1) that communications from Golden 1 were deemed transmitted and 

received as soon as they were available in online banking, and (2) to promptly review 

communications when made available.  (Ibid.) 

 The court held:  “Here, the parties agree that Needleman consented to the terms of 

the ‘Online Statements Consent and Online Banking Terms and Conditions’ in 2016.  

That agreement necessarily informs how a reasonably prudent user would interact with 

Golden 1’s online banking platform.  Golden 1 correctly argues that, pursuant to this 

election to receive online statements, a reasonable user in Needleman’s situation would 

have understood this as an obligation to utilize the ‘View Statements’ page to stay 

apprised of important disclosures.  Because Needleman explicitly accepted the terms of 

Golden 1’s online statements program, he was ‘on notice’ that critical information would 

be conveyed to him online rather than through the mail.  From this ‘View Statements’ 

portal, the Arbitration Provision was a conspicuous link under the bold ‘Statement 

Inserts’ heading, visible without having to scroll.  A reasonable user who previously 

agreed to receive all important documents electronically through the ‘View Statements’ 

interface would be expected to utilize that very feature.”  (Needleman, supra, 

474 F.Supp.3d at pp. 1103-1104.) 

 The court in Needleman considered the trial court’s ruling in this case, but deemed 

it “distinguishable and unpersuasive.”  (Needleman, supra, 474 F.Supp.3d at p. 1104.)  

The court distinguished the superior court’s decision because the e-mail to Burgardt and 

the “ ‘View Statements’ ” screen were absent in his case but were submitted in 

Needleman.  (Ibid.)  The court said the superior court’s decision was unpersuasive 

because “the Burgardt court also glossed over the fact that the plaintiff had similarly 

consented to receiving bank statements online” and the court’s browsewrap analysis was 
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inapposite because “Needleman is not an online shopper who chanced upon the Golden 1 

website,” but rather “a long-time customer who affirmatively elected to receive all 

important statements through the ‘View Statements’ portal.”  (Id. at pp. 1104-1105.) 

 We would distinguish Needleman in turn because Needleman’s consent to the 

online statements program containing a change-of-terms provision was submitted in that 

case but no such consent from Burgardt was presented here.  There is no reference in 

Sidhu’s declaration to Burgardt clicking an “I accept” button.  Indeed, there is no 

indication in Sidhu’s declaration that Golden 1 has separate online programs with 

accompanying member consents and agreements.  More significantly, Needleman did not 

consider Badie regarding the limitations on a change-of-terms provision. 

 Fundamentally, Golden 1 maintains that, after consenting to receive notices and 

disclosures via an electronic portal, by continuing to use the account after Golden 1 

added the arbitration provision to the revised disclosure and posted a link on the portal, 

Burgardt consented to arbitration because he was on constructive or inquiry notice that 

disputes with Golden 1 were subject to arbitration unless he opted out within a specified 

period.  However, “a party can’t unilaterally change the terms of a contract; it must 

obtain the other party’s consent before doing so.”  (Douglas v. United States District 

Court for Central District of California (9th Cir. 2007) 495 F.3d 1062, 1066.) “Even if 

[the plaintiff’s] continued use of [a] service could be considered assent, such assent can 

only be inferred after he received proper notice of the proposed changes.”  (Ibid.)  Proper 

notice required advising Burgardt that Golden 1 could unilaterally change the terms and 

conditions of the account and that the changes could include arbitration, prior to posting a 

link on his online banking page to the arbitration provision.  (See Badie, supra, 

67 Cal.App.4th at p. 791 [distinguishing cases where “the modifications in question were 

specifically identified in the original contracts as changes that might be made in the 

future under certain circumstances”]; Delp v. American Express Centurion Bank 

(C.D.Cal. Mar. 4, 2008, No. SACV 08-0069 AG (MLGx)) 2008 WL 11422487 
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[2008 U.S.Dist. Lexis 124225] [enforcing arbitration agreement, because “the original 

Agreement had an entire section devoted to arbitration,” which “warned California 

customers that it could be made to apply to them in the future”].)  Golden 1 did not give 

this notice here.  Therefore, Burgardt never consented to a change in the account’s terms 

and conditions that included an arbitration provision.

DISPOSITION 

The order denying Golden 1’s motion to compel is affirmed.  Burgardt shall 

recover his costs on appeal.  (Cal. Rules of Court, rule 8.278(a)(1), (2).)

RAYE, P. J.

We concur:

HULL, J.

KRAUSE, J.

RAYE P J

KRAUSE J
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SUPREME COURT MINUTES 
WEDNESDAY, MAY 11, 2022 

SAN FRANCISCO, CALIFORNIA 

S273134 B304490 Second Appellate District, Div. 6 PEOPLE v. COOPER  
(ROBERT) 

Petition for review granted; issues limited 

The petition for review is granted.  The issue to be briefed and argued is limited to the following:  
Must any of defendant’s sentencing enhancements be vacated due to recent statutory changes 
requiring that the offenses necessary to establish a “ ‘pattern of criminal gang activity’ . . . 
commonly benefited a criminal street gang, and the common benefit from the offense is more than 
reputational” (Pen. Code, § 186.22, subd. (e)(1), as amended by Stats. 2021, ch. 699, § 3)? 
The request for an order directing publication of the opinion is denied. 
Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 

S273391 F082798 Fifth Appellate District CAMACHO (CIRO) v. S.C 
(PEOPLE) 

Petition for review granted 

The petition for review is granted. 
All further proceedings in People v. Camacho, Merced County Superior Court No. 146207, are 
hereby stayed pending further order of this court. 
Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 

S273797 H047594 Sixth Appellate District PEOPLE v. REYNOZA  
(RAYMOND GREGORY) 

Petition for review granted 

The petition for review is granted. 
Pending review, the opinion of the Court of Appeal, which is currently published at 75 
Cal.App.5th 181, may be cited, not only for its persuasive value, but also for the limited purpose 
of establishing the existence of a conflict in authority that would in turn allow trial courts to 
exercise discretion under Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 456, to 
choose between sides of any such conflict.  (See Standing Order Exercising Authority Under 
California Rules of Court, Rule 8.1115(e)(3), Upon Grant of Review or Transfer of a Matter with 
an Underlying Published Court of Appeal Opinion, Administrative Order 2021-04-21; Cal. Rules 
of Court, rule 8.1115(e)(3) and corresponding Comment, par. 2.) 
Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
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 S273414 B306976 Second Appellate District, Div. 8 MELENDEZ (JONATHAN  

   ALEJANDRO) v. WESTLAKE  
   SERVICES, LLC 

 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending the 

consideration and disposition of Pulliam v. HNL Automotive S267576 (see Cal. Rules of Court, 
rule 8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, 
pursuant to California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273486 C089547/C089581 Third Appellate District ADCOCK (MARK) ON H.C. 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273715 B307896 Second Appellate District, Div. 7 PEOPLE v. GARCIA (AVIU) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273782 B309740 Second Appellate District, Div. 8 PEOPLE v. ERVIN (FRANK) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 

2



 
 

SAN FRANCISCO MAY 11, 2022 565 
 
 
 S273811 B305830 Second Appellate District, Div. 5 PEOPLE v. MACHUCA  

   (ROBBIN) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273835 B303054/B307686 Second Appellate District, Div. 5 PEOPLE v. WILLIAMS  

     (MARC L.) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273847 E074380 Fourth Appellate District, Div. 2 PEOPLE v. CROSS (HARLEY  

   HERBERT) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273898 D078552 Fourth Appellate District, Div. 1 PEOPLE v. SISON  

   (JEFFERSON) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Guerrero, J., was recused and did not participate. 
 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, and Jenkins, JJ. 
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 S273909 A162222 First Appellate District, Div. 3 BALISTRERI (MARY A.  

   NIVALA) v. BALISTRERI  
   (SAL J.) 

 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in Haggerty v. Thornton, S271483 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273916 B306916 Second Appellate District, Div. 8 PEOPLE v. OROZCO (LUIS) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273918 B299353 Second Appellate District, Div. 6 PEOPLE v. SANTANA  

   (ANDRES) 
 Petition for review granted; briefing deferred 
 
 The petition for review is granted.  Further action in this matter is deferred pending consideration 

and disposition of a related issue in People v. Strong, S266606 (see Cal. Rules of Court, rule 
8.512(d)(2)), or pending further order of the court.  Submission of additional briefing, pursuant to 
California Rules of Court, rule 8.520, is deferred pending further order of the court. 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
 
 
 S273775 C091309 Third Appellate District PEOPLE v. NEAL (DAVID  

   LEE) 
 Petition for review granted; transferred to Court of Appeal, Third Appellate District 
 
 The petition for review is granted.  The matter is transferred to the Court of Appeal, Third 

Appellate District, with directions to vacate its decision and reconsider the cause in light of Senate 
Bill No. 567 (Stats. 2021, ch. 731).  (Cal. Rules of Court, rule 8.528(d).) 

 Votes:  Cantil-Sakauye, C. J., Corrigan, Liu, Kruger, Groban, Jenkins, and Guerrero, JJ. 
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 S273345   NELSON (JAMES  

   DENERICK) ON H.C. 
 Petition ordered withdrawn 
 
 Petitioner’s request, filed on May 6, 2022, to withdraw the petition for writ of habeas corpus is 

granted. 
 
 
 S273706 E074744 Fourth Appellate District, Div. 2 SHABAHANG (SHAHROKH)  

   v. SECHRIST  
   (CHRISTOPHER) 

 Petition stricken (case closed) 
 
 The petition for review filed on March 25 2022, is hereby ordered stricken.  (Cal. Rules of Court, 

rule 8.100(c).) 
 
 
 S273256   MAHORNEY (RICHARD) ON  

   CLEMENCY 
 Letter sent to Governor with the recommendation required by article V, section 8 of the California 

Constitution for the Governor to grant clemency 
 
 May 11, 2022 

 
 
The Honorable Gavin Newsom 
Governor, State of California 
State Capitol Building 
Sacramento, CA 95814 
 
Re:  Richard Mahorney 
Legal Affairs  File No.: GO No. 11589-21 
Case Number:  S273256 
Executive Clemency Number:  1231 
 
Dear Governor Newsom: 
 

 On the application of Richard Mahorney for commutation of sentence, your office requested a 
recommendation under article V, section 8 of the California Constitution in order to grant a 
commutation of sentence to the applicant.  The request stated that:  “The Governor is 
contemplating a commutation of sentence that would make Mr. Mahorney eligible for an earlier 
parole suitability hearing.”  The court, with at least 4 judges concurring, hereby grants the request 
and issues the recommendation required by article V, section 8. 
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Cordially, 
 
 
Tani G. Cantil-Sakauye 
Chief Justice 

 
 
 S273346 B313191 Second Appellate District, Div. 1 IN RE KATHERINE J. 
 Petition for review & depublication request(s) denied 
 
 
 S273375 C089603 Third Appellate District ANDERSON (SHELBY) v.  

   FORD MOTOR COMPANY 
 Petition for review & publication request(s) denied 
 
 
 S273400 D078365/D078885 Fourth Appellate District, Div. 1 PEOPLE v. ACUNA (EDSON) 
 Petition for review denied 
 Liu, J., is of the opinion the petition should be granted. 
 
 
 S273407 A164271 First Appellate District, Div. 5 PEOPLE v. RIVAS (ROBERT  

   DANIEL) 
 Petition for review denied 
 
 
 S273415 B312915 Second Appellate District, Div. 4 COLBY (JUNIE) v. LOYOLA  

   MARYMOUNT UNIVERSITY 
 Petition for review denied 
 
 
 S273424 B314661 Second Appellate District, Div. 2 PEOPLE v. SERPA (ALLAN  

   E.) 
 Petition for review denied 
 
 
 S273427 E074258 Fourth Appellate District, Div. 2 PEOPLE v. ARIZMENDEZ  

   (EDUARDO) 
 Petition for review denied 
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 S273429 B318423 Second Appellate District, Div. 6 VILORIA (IRWIN) v. S.C.  

   (SUNNY ACRE, LLC) 
 Petition for review denied 
 
 
 S273447 A161416 First Appellate District, Div. 4 SAN FRANCISCO  

   APARTMENT ASSOCIATION  
   v. CITY & COUNTY OF SAN  
   FRANCISCO 

 Petition for review denied 
 
 
 S273454 G059477 Fourth Appellate District, Div. 3 FALCON BRANDS, INC. v.  

   MOUSAVI & LEE, LLP 
 Petition for review denied 
 
 
 S273460 B303504 Second Appellate District, Div. 6 MUBANDA (AGNES  

   NABISERE) v. CITY OF  
   SANTA BARBARA 

 Petition for review denied 
 
 
 S273465 B314766 Second Appellate District, Div. 1 SAIF’ULLAH (KHALIFAH)  

   ON H.C. 
 Petition for review denied 
 
 
 S273467 H047399 Sixth Appellate District W. (D.), CONSERVATORSHIP  

   OF 
 Petition for review denied 
 
 
 S273520 F080377 Fifth Appellate District PANTERRA GP, INC. v. S.C.  

   (ROSEDALE BAKERSFIELD  
   RETAIL VI, LLC) 

 Petition for review denied 
 
 
 S273565 A164192 First Appellate District, Div. 4 THE REGENTS OF THE  

   UNIVERSITY OF  
   CALIFORNIA v. S.C. (MASS) 

 Petition for review denied 
 Groban, J., was recused and did not participate. 
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 S273567 C095575 Third Appellate District SINGH (PARDEEP) ON H.C. 
 Petition for review denied 
 
 
 S273573 B309186 Second Appellate District, Div. 4 LUND (BRADFORD D.) v.  

   LUND (MICHELLE A.) 
 Petition for review denied 
 
 
 S273586 G060385 Fourth Appellate District, Div. 3 PLATA (RAYMOND) v. CITY  

   OF SAN JOSE 
 Petition for review denied 
 
 
 S273592 C092045 Third Appellate District CURRENT OR FORMER  

   EMPLOYEES OF PACIFIC  
   GAS & ELECTRIC  
   COMPANY v. S.C. (PEOPLE) 

 Petitioners’ requests to file the petition for review and reply under seal are granted.  (Cal. Rules of 
Court, rules 2.550, 8.46(d).)  In ordering the sealing, this court makes the findings required by 
California Rules of Court, rules 2.550(d) and 8.46(d)(6).  The clerk of this court is directed to file 
the unredacted petition for review and reply under seal. 

 The petition for review is denied. 
 Groban, J., was recused and did not participate. 
 
 
 S273602 B308767 Second Appellate District, Div. 2 PEOPLE v. BRODIS (LANCE  

   DAVID) 
 Petition for review denied 
 
 
 S273606 B299422/B301697/B304884 

   Second Appellate District, Div. 2 SONG (BRYAN J.) v.  
    CREATIVE GLOBAL  
    INVESTMENT, INC. 

 Petition for review denied 
 
 
 S273614   HSU (JOHN) v. S.C.  

   (SCHREIBER) 
 Petition for review denied 
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 S273617 D079449 Fourth Appellate District, Div. 1 PEOPLE v. URENA (MARTIN  

   ANTHONY) 
 Petition for review denied 
 Guerrero, J., was recused and did not participate. 
 
 
 S273622 B307964 Second Appellate District, Div. 5 RUCKER (SHANNA) v.  

   WINCAL LLC 
 Petition for review denied 
 
 
 S273631 F079645 Fifth Appellate District PEOPLE v. FOREMAN  

   (PRENTICE) 
 Petition for review denied 
 
 
 S273633 H049130 Sixth Appellate District IN RE J.B. 
 Petition for review denied 
 Liu, J., is of the opinion the petition should be granted. 
 
 
 S273653 C091577 Third Appellate District PEOPLE v. CARRASCO  

   (GERARDO ANTHONY) 
 Petition for review denied 
 
 
 S273661 B309880 Second Appellate District, Div. 7 KIRK (CHARLOTTE) v.  

   RATNER (BRETT) 
 Petition for review denied 
 
 
 S273668 B318333 Second Appellate District, Div. 6 BROWN (ANDRE DEON) v.  

   S.C. (PEOPLE) 
 Petition for review denied 
 
 
 S273683 A160529 First Appellate District, Div. 2 PEOPLE v. DOW (LA CARL  

   MARTEZ) 
 Petition for review denied 
 
 
 S273691 C092636 Third Appellate District PEOPLE v. KAMILCHU  

   (EDUARD) 
 Petition for review denied 
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 S273693 B312281 Second Appellate District, Div. 5 SPENCE (GERRY) v. CLARY  

   (JAMES R.) 
 Petition for review denied 
 
 
 S273700 B289207 Second Appellate District, Div. 5 NGUYEN (MINH) v. TRINH  

   (FRANK) 
 Petition for review denied 
 
 
 S273705 B318890 Second Appellate District, Div. 7 WERTHEIMER (M DAVID) v.  

   S.C. (SMITH) 
 Petition for review denied 
 
 
 S273721 H046723 Sixth Appellate District ECONERGY, INC. v. DEOL  

   (JASPAL SINGH) 
 Petition for review denied 
 
 
 S273728 B309431 Second Appellate District, Div. 4 PEOPLE v. TORO, JR.,  

   (IGNACIO) 
 Petition for review denied 
 
 
 S273730 F078864 Fifth Appellate District PEOPLE v. RODRIGUEZ  

   (MICHAEL GERONIMO) 
 Petitions for review denied 
 
 
 S273753 B307419 Second Appellate District, Div. 3 ASH (HIRAM) v. PICK  

   (HAROLD) 
 The request for judicial notice is granted. 
 The petition for review is denied. 
 
 
 S273754 F080452 Fifth Appellate District PEOPLE v. CARRILLO  

   (REYES JAMES) 
 Petition for review denied 
 
 
 S273755 E073965 Fourth Appellate District, Div. 2 PEOPLE v. CLEMENTS  

   (JODY ANN) 
 Petition for review denied 

10



 
 

SAN FRANCISCO MAY 11, 2022 573 
 
 
 S273756 B308975 Second Appellate District, Div. 6 PEOPLE v. HARPER III  

   (RAPHAEL) 
 Petition for review denied 
 
 
 S273758 A164567 First Appellate District, Div. 5 HICKS (MICHAEL) ON H.C. 
 Petition for review denied 
 
 
 S273769 C092930 Third Appellate District PEOPLE v. SMITH  

   (ISHMAEL MAURICE) 
 The request for consideration of an additional issue in the petition for review is granted. 
 The petition for review is denied. 
 
 
 S273771 F080027 Fifth Appellate District PEOPLE v. JONES (DONALD  

   RENEE) 
 Petition for review denied 
 
 
 S273774 E077386 Fourth Appellate District, Div. 2 IN RE P.M. 
 Petition for review denied 
 
 
 S273780 A160721 First Appellate District, Div. 5 PEOPLE v. JONES (TYRONE  

   DAMION) 
 Petition for review denied 
 
 
 S273792 B317188 Second Appellate District, Div. 2 PEOPLE v. JOHNSON  

   (ARMAH VICTOR) 
 Petition for review denied 
 
 
 S273793 A159821 First Appellate District, Div. 2 PEOPLE v. MARTINEZ  

   (SAMUEL) 
 Petition for review denied 
 
 
 S273807 C092637 Third Appellate District BURGARDT (DWAINE) v.  

   THE GOLDEN 1 CREDIT  
   UNION 

 The requests to appear as counsel pro hac vice are granted.  (Cal. Rules of Court, rule 9.40(a).) 
 The petition for review is denied. 
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