












Footnotes

1 The Honorable Roseann Ketchmark, United States District Judge for the Western District of Missouri.

2 Dorsey argues that, by granting a certificate of appealability, we already decided that his claim meets Miller-
El’s standard. “When a claim is dismissed based on procedural default, a certificate should be granted only



where there is a debatable constitutional claim and a debatable procedural ruling.” Dansby, 766 F.3d at

840 n.4 (citing Slack v. McDaniel, 529 U.S. 473, 484, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000)). Here,
the constitutional claim is that Dorsey's trial attorneys were ineffective. Therefore, Dorsey is correct that, in
granting a certificate of appealability, we implicitly decided that reasonable jurists could believe that or find
debatable whether Dorsey's trial attorneys were ineffective. See Owens, 967 F.3d at 424. But the merits
panel is not bound by the “preliminary” assessment of a petitioner's claims implicit in the prior panel's grant of
a certificate of appealability. See id. at 425. “[O]ur conclusion that [Dorsey's] ineffective-assistance claim[ is]

not ‘substantial’ may be construed as the revocation of the [certificate of appealability].” See Dansby, 766
F.3d at 840 n.4.

3 The affidavits that Dorsey argues the district court should have considered do not alter our analysis. At most,
they tend to confirm that, overall, Dorsey was adjusting well to incarceration. As we have explained, Dorsey's
claim is insubstantial even if the evidence showed that, overall, he was adjusting well to incarceration.
Therefore, even assuming arguendo that the district court erred in refusing to consider the affidavits, but see
28 U.S.C. § 2246 (providing that evidence may be submitted “by affidavit” in habeas corpus proceedings only

“in the discretion of the judge”); Herrera v. Collins, 506 U.S. 390, 417, 113 S.Ct. 853, 122 L.Ed.2d 203
(1993) (describing affidavits in habeas corpus proceedings as “particularly suspect” where, as here, they are
largely hearsay and the petitioner “waited until the 11th hour” to submit them), the error was harmless, and
we may disregard it, see Boysiewick, 179 F.3d at 622.
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