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LOCAL LAWS
. . . OF

THE CITŸ OF NEW YORK
FOR THE YEAR 1991

. . No. 39

Introduced by Council Member Horwitz (by request of the Mayor); also Council Members

Foster, Maloney, Fields, Poyman, Ward, Friedlander, Dryfoos, Alter, Bidridge, Michels,
Spigner and Rivera, (Passed under a Message of Necessity from the Mayor,)

A LOCAL LAW

To amend the administrative co de of the city of New Ÿork, in relation to the human rights
law.

Be it enacted by the Council as follows:

Section one. Chapter 1 of title 8 of the administrative code of the city of New York, sub-

division 17 of section 8-102 and section 8-108.2 as added by local law number 59 for the year

1986, subdivisic::s 1, 1-a, 2, 3, 3-a, 4 and 5 of section 8-107 as amended by, And subdivision 18

of section 8-102 and sutdMean 11 of section 8-107 as added by, local law number 52 for the

year 1989, is amended to read as follows:

CHAPTER I

COMMISSION ON HUMAN RIGHTS

§ 8-101 Polley, In the city of New York, with its great cosmopolitan population [con-

sisting of large numbers of people of every race, color, creed, age, national origin and ances-

try, many of them with physical handicaps), there is no greater danger to the health, morals,

safety and welfare of the city [,] and its inhabitants than the existence of groups prejudiced

against one another and antagonistic to each other because of their actual or perceived differ-

ences [of] , including those based on race, color, creed, age, national origin, [ancestry or phys-

ical ·handicap] attenage or citizenship status, gender, sexual orientation, disability, marital

status, whether children are, may be or would be residing with a person or conviction or.arrest

record, The council hereby finds and declares that prejudice, intolerance, bigotry, and dis-

crimination and disorder occasioned thereby threaten the rights and proper privileges of its

inhabitants and menace the insecutions and foundation of a free democratic state. A city

agency is hereby created with power to eliminate and prevent discrimination [,1n employment,
in places of public accommodation, resort or amtisement, in housing accommodations and In

commercial space because of race, creed, colori age, national origin or physical handicap]

f om playing any role in actions relating to employment, public accommede!lan:, and hous-

ing and other real estate, and to take other actions agininst prejudice, intolerance, bigotry and

discrimination [because of race, creed, color, age or national origin,l as herein provided; and.

the commission estab'ished hereunder is hereby given general jurisdiction and power for such

DUTSOSes. ..

§ g-102 Definitions. When used in this chapter: .
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FOR fflE YEAR 1991 . 

No.39 

introduced by Council Member Horwitz (by request of th~ Mayor): also Council Memb~rs · 
Foster, Matonc,, Fields, ~ovman, Wlrd, F~edlander, Dryfoos, Alter, Bidridse, Michels, · 
Spigner and Rivera, (Passed under a Message of Necaslty from the Mayor,) 

A LOCAL LAW_ 
To amend the admlnlstrallve code or lbe dti, of New York, In relation to the buraan dpts 

law. · . · · 
Be it enacted by the O,Undl IIS/ollowr.· 

Seetion one. Chapter I or tide 8 or the admlnistradveeode of the dty of New York, sub-· 
diviston 11 or sec:tlon 8-102 and s,ction S.108.1 as added by local law number .59 for the year 
1986, subdivisions I, I-a, 2, 3, 3 .. a,4andS of section 8-107asamended by, i.nd subdivision 18 · 
of se,tlon 8-102 and subdivision I J or section 8-107 as adifed by, local law number S2 for the 
year 1989, is amended to read as follows: 

CHAPTERJ· 
COMMISSION ON HUMAN RIGHTS 

I 8-101 PoUcy. In the dty of New York, with its great cosmopolitan population (mn-
slsting or large numbers of people or every race. color, cr_eed. age. national origin and ance.s•· 
try, many of them with physical handicaps}, there is no greater danger to the health, morals, 
safety and welfare or the city [,) and its inhabitants than the existence of groups prejudiced · 
a1ainst one another and antagonistic to each other because or IAelr 11Ctual or perceived differ-

(of) , lncludln1 ihose baied on race, color, creed, age, aa!Jonal orlgln. [ancestry or phys-· 
ical·handicap)·allenage.or dtlun.rhlp 61at,-, rende,; saual orlenfl!tlon, t1istlbillty, ,narital 
status, whether children ore, may be or woufd bemldlng with aprrson or mmlctlon or-111Tmt 

· ;ecord. The council hereby finds and declares that prejudice, Intolerance, bigotry. and dis-
criminadon· and disorder occasioned thereby threaten the rights and proper privileges or Its 
inl,Jabitants and menace the iasdtutions and foundation of a free democratic state. A city" 
.aaency is herebycreated with power to eliminate and prevent discrimination [,In employment, 
ln pt~s.of public accommodation, resort or amusement, in housina aecommodadons and la 
commercial space becawie of race, creed. cotor.· age, nllional orialn or p~yslcal handicap). · : 
from p/a,lng 111'1 rote In actions relating to employment. public accommodations, and hous-. : . . . . . . 
ln11 and otber 1'11111 utale, and t.o take other acuons aplnstprejudtce. inloleronce, bigotry a~ 
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. t~_mmmission established here.under Is hereby given aeneral jurfsdi~~D and power for such 
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s, 
ba

rro
om

s, 
or

 
1f

tY
 st

or
e, 

pa
rk

 or
 e

nd
ol

un
 w

he
re

 sp
iri

tu
ou

s o
r m

al
t l

iq
uo

n 
ar

e s
ol

d;
 ic

e c
rea

m
 p

ar
lo

rs,
 co

n-
fe

ct
io

ne
rie

s, 
so

da
 fo

un
da

tio
ns

, a
nd

 a
ll 

st
or

es
 w

he
re

 ic
e c

re
am

. i
ce

 a
nd

 fr
ui

t p
re

pa
nt

io
ns

 o
r 

th
ei

r c
ler

iY
lti

¥e
s, 

or
 w

he
re

 b
ev

er
aa

es
 o

r a
ny

 k
in

d 
ar

e 
re

ta
ile

d 
fo

r c
on

su
m

pt
io

n 
on

 th
e 

pr
em

-
i•

; 
re

ta
il s

to
ra

 an
d 

a&
ab

lis
hm

en
ls 

de
al

in
a w

ith
 1

oo
ds

 o
r s

er
vi

ce
s o

r a
ny

 k
in

d,
 d

isp
em

ar
ie

s, 
di

lli
es

, h
os

ph
al

s.
 b

ad
lb

ou
le

s,
 s

w
im

m
in

g 
po

ol
s,

 la
U

D
dr

ia 
an

d 
an

 o
th

er
 d

ea
ni

ng
 a

ta
bl

is
h-

m
ea

u,
 b

ar
be

r s
ho

ps
. b

ea
ut

y 
pa

rlo
rs

, t
he

at
re

s, 
m

ot
io

n 
pi

ct
ur

e 
ho

us
es

, a
ir

dr
om

a,
 ro

of
 g

ar
-

de
m

, m
us

ic 
ba

lls
, r

ac
e c

ou
ne

s, 
sk

at
in

1 
rin

ks
, a

m
us

em
en

t a
nd

 re
cr

ea
tio

n 
pa

rk
s, 

tra
ile

r c
am

ps
, 

re
so

rt 
ca

m
ps

, f
ai

n,
 b

ow
lin

1 
aU

ey
s, 

ao
lr 

co
un

es
, l

)'f
fln

as
iu

m
s. 

sh
oo

ti
q 

aa
lle

rie
s, 

bi
lli

ar
d 

or
 

po
ol

 pa
rlo

rs
; p

rq
es

. a
ll p

ub
lic

 co
nv

ey
an

ce
s o

pe
ra

te
d 

on
 la

nd
 o

r w
at

er
 o

r i
n t

be
 ai

r, 
11

 w
ell

 as
 

tb
t m

ti
on

s a
nd

 ae
rm

in
als

 th
er

eo
f; 

tra
ve

l o
r t

ou
r a

dv
iso

ry
 se

rv
ice

s, 
ag

en
da

, o
r b

ur
ea

us
; p

ub
-

lic
 b

all
s a

nd
 p

ut
,li

c 
cl

ev
at

on
 o

f b
ui

ld
in

p 
an

d 
st

ru
ct

ur
a o

cc
up

ied
 b

y 
tw

o 
or

 m
or

e 
te

na
nt

s, 
or

 
bJ

 tb
e 

ow
ne

rs 
aa

d 
on

e 
or

 m
or

e 
te

na
nt

s]
 8

ha
ll 

lnc
l11

de
 p

ro
vid

er
s, 

W
M

lhe
r I

lee
n.r

ed
 o

r 1
1n

li-
ff1

W
d.

 o
f p

tl
l.

 . ..
..

,,
/«

ll
ll

i#
, l

lt:
r:O

mm
od

ot
lo

•, 
ad

Pf
ln

t.,
_ 

or
 p

rl
w

kg
o 

o
f •

"Y
 ki

nd
, ·

 
M

d 
p

l«
s,

 w
he

th
er

 l«
n

ad
 o

r 1
1n

ll«
na

d,
 w

he
re

 g
oo

ds
, .,,

.,,c
a, f

ad
lll

lo
, 

t1C
t:O

mm
od

,,_
 

llo
n8

, l
ld

w
ln

lll
,o

 o
r p

rl'
vl

le
,a

 o
f a

ny
 k

in
d 

ar
, a

ttn
de

d,
 o

lfe
rtd

, s
ol

d,
 o

r o
th

er
wi

se
 m

ad
e 

n"
"1

1M
. S

uc
h t

er
m

 sb
aD

 n
ot

 in
clu

de
 (p

ub
lic

 li
br

ar
ie

s, 
ki

nd
er

pn
en

s,
 p

rim
ar

y 
an

d 
se

co
nd

ar
y 

· 
sd

lo
ol

l. 
IC

ld
ai

a,
 co

De
ps

 an
d 

U
D

iv
en

iti
a,

 ex
ten

sio
n 

co
ur

se
s, 

an
d 

al
l e

du
ca

tio
na

l i
ns

ti~
-·

 

.. d
on

s. 
u

~
, 

~(
tb

e'n
ge

at
s o

f:t
be

 st
ale

 ~,N
ew

i\Jr
ti a

ny
~ p

ab
l~

h
~

;:
;,

>
 ; ,

):
 . 

ki
nd

er
pr

te
n,

· p
rim

ar
y 

an
d 
~

a
r
y
 s

ch
oo

l; 
ac

ad
em

y.
· c

ol
le

ge
;•u

ni
ve

rs
ity

,: 
pr

of
es

sio
na

l,,
 

· s
ch

oo
l,.

 ex
te

ns
io

n 
cou

rse,
 or 

ot
he

r e
du

ca
tio

na
l f

ac
ili

ty
, ·

su
pp

or
te

d i
ltw

bo
le

 o
r i

n p
a1

1 b
y p

ub
lic

···
 

fu
nd

s 
or

 b
f c

on
tri

bu
tio

ns
 s

ol
ici

te
d 

fr
~

 th
e 

ge
ne

ra
l p

ub
lic

; o
r)

 an
y 

[in
sti

tu
tio

n~
) 

du
b 

[o
r .

: 
pl

ac
e o

r ~
o

d
a
d

o
n

J
 w

hi
ch

 p
ro

ve
s t

ha
t i

t is
 in

 it
s n

atu
re

 d
ist

in
ct

ly
.p

riv
at

e.
 [A

D
 in

st
itu

-
. ti

on
,J 

A
 c

lu
b 

[o
r p

la
ce

 o
r p

ro
vi

de
r o

r a
cc

om
m

od
at

io
n)

 s
ha

ll 
no

t b
e 

co
ns

id
er

ed
 in

 it
s 

na
tu

re
 

di
sti

nc
tly

 p
riv

at
e i

f i
t b

as
 m

or
e t

ba
n 

fo
ur

 h
un

dr
ed

 m
em

be
rs,

 p
ro

vi
de

s r
eg

ul
ar

 m
ea

l s
er

vi
ce

 an
d 

re
gu

la
rly

 re
ce

ive
s p

ay
m

en
ts 

ro
r d

ue
s, 

fee
s, 

us
e o

r s
pa

ce
, f

ac
ili

tie
s, 

se
rv

ic:
es

, m
ea

ls 
or

 be
ve

rag
es

 · ·
 

di
re

ct
ly

 o
r i

nd
ire

ct
ly

 fr
om

 o
r o

n 
be

ha
lf 

.o
f n

on
-m

em
be

rs
 fo

r t
he

 fu
rlh

er
an

ce
 o

f t
nd

e o
r bu

si-
ne

ss
. F

or
 th

e p
ur

po
se

s o
f t

hi
s 

se
ct

io
n 

a 
co

rp
or

at
io

n 
in

co
rp

or
at

ed
 u

nd
er

 th
e b

en
ev

ol
en

t o
rd

er
s 

law
 o

r d
es

cr
ib

ed
 in

 th
e b

en
ev

ol
en

t o
rd

er
s l

aw
 b

ut
 fo

rm
ed

 u
nd

er
 an

y 
ot

he
r l

aw
 o

f t
hi

s s
ta

te
, o

r 
a 

re
li&

io
us

 c
or

po
ra

tio
n 

in
co

rp
or

at
ed

 u
nd

er
 th

~ 
ed

uc
at

io
n 

law
 or

 th
e r

el
ig

io
us

 co
rp

or
at

io
n l

aw
 

sh
al

l b
e d

ee
me

d t
o 

be
 in

 it
s n

at
ur

e 
di

st
in

c:
tly

 p
ri

va
te

. 
· 

N
o 

[in
sti

tu
tio

n,
) 

du
b[

, o
rg

an
iz

at
io

n 
or

 p
la

ce
 o

r p
ro

vi
de

r a
cc

om
m

od
at

io
n]

 w
hi

ch
 sp

on
-

• 
so

rs
 o

r c
on

du
ct

s 
an

y 
am

at
eu

r a
th

le
tic

 c
on

te
st 

or
 sp

ur
in

g 
ex

hi
bi

tio
n 

an
d 

ad
ve

ni
se

s 
or

 b
ill

s 
su

ch
 co

nt
es

t o
r e

xh
ib

iti
on

 a
s a

 N
ew

 Y
or

k st
ate

 cha
m

pi
on

sh
ip

 co
nt

es
t o

r u
se

s t
he

 w
or

ds
 "N

ew
· 

Y
or

k 
st

at
e•

 in
 it

s a
nn

ou
nc

em
en

ts 
sb

all
 b

e d
ee

me
d a

 pr
iv

at
e c

:it
bi

bi
tio

n 
w

ith
in

 th
e m

ea
ni

ng
 o

f 
th

is 
se

ct
io

n.
 

10
. 

Th
e 

te
rm

 "
ho

us
in

g 
ac

co
m

m
od

at
io

n•
 in

clu
de

s 
an

y 
bu

ild
in

&
, s

tru
ct

ur
e,

 o
r 

po
rti

on
 

th
er

eo
f w

hi
ch

 is
 us

ed
 ~

r o
cc

up
ie

d 
or

 is
 in

te
nd

ed
, a

rra
na

ed
 o

r d
es

ig
ne

d 
to

 be
 u

se
d 

or
 oc

cu
pi

jed
, 

11
 th

e 
ho

m
e,

 re
sid

en
ce

 o
r s

le
ep

in
g 

pl
ac

e o
f o

ne
 o

r m
or

e 
hu

m
an

 b
ei

np
. E

xc
ep

t I
IS

 ot
he

rw
i8

e 
sp

ec
lft

c,z
lly

 p
ro

vi
df

d,
 su

ch
 te

rm
 sh

al
l i

nc
lu

de
 • 

pu
bli

c/y
-a

&
Sis

ted
 ho

us
in

g 
a«

om
m

od
at

io
n.

 
11

. 
Th

e 
te

rm
 "

pu
bl

ic
ly

-u
sis

te
d 

ho
us

in
a 

ac
co

m
m

od
at

io
ns

" 
sh

al
l 

in
cl

ud
e 

[a
ll 

ho
us

in
g 

ac
co

m
m

od
at

io
ns

 w
ith

in
 th

e 
dt

y 
or

 N
ew

 Y
or

k 
in

]: 
(a

) 
[P

ub
lic

 h
ou

si
ng

.] 
Pl

lb
lic

ly-
ow

n«
I o

r o
,,,

,.,
,d

 ho
us

in
g 

ac
co

m
m

od
at

io
ns

. 
(b

l ·
eo

us
in

1 •
cr

:o
m

m
od

al
io

ns
 o

pe
ra

te
d 

by
 h

ou
sin

g 
co

m
pa

ni
es

 u
nd

er
 th

e 
su

pe
rv

isi
on

 o
r 

tb
e 

st
at

e 
co

m
m

iss
io

ne
r o

f h
ou

sin
g 

an
d 

co
m

m
un

ity
 re

ne
w

al
, o

r 
th

e 
de

pa
rtm

en
t o

r 
ho

us
in

s p
re

se
rv

at
io

n 
an

d 
de

ve
lo

pm
en

t •.
 

(c
) 

H
ou

si
q 

ac
co

m
m

od
at

io
ns

 co
ns

tru
ct

ed
 a

fte
r 

Ju
ly

 r
us

t, 
ni

ne
te

en
 h

un
dr

ed
 ra

rty
, •

nd
 

ho
us

in
1 

m:
,:o

mm
od

at
lo

ns
 m

id
 af

te
r J

ul
y j

ir
st

, n
in

ete
en

 h
un

dr
ed

 ni
ne

ty-
on

e:
 [w

ith
in

 
tb

e 
ci

ty
 o

r N
ew

 Y
or

k.
) 

· 
(l

) 
w

hi
ch

 (i
s) 

"
"
 ex

em
pt

 in
 w

ho
le

 o
r i

n 
pa

n 
fro

m
 ta

xe
s l

ev
ied

 b
y 

th
e s

tat
e o

r a
ny

 o
r 

its
 p

ol
iti

ca
l s

ub
di

vi
sio

ns
, 

(2
) 

w
hi

ch
 (i

s] 
ar

e c
om

tru
ct

ed
 o

n 
la

nd
 so

ld
 b

elo
w

 c
os

t b
y 

th
e s

ta
te

 o
r a

ny
 o

r i
ts 

po
lit

i-
ca

l s
ub

di
vi

sio
ns

 o
r a

ny
 a

ge
nc

y 
th

er
eo

f, 
pu

rs
ua

~t
 to

 th
e 

fe
de

ra
l 

ho
us

in
g 

ac
t o

r 
ni

ne
te

en
 h

un
dr

ed
 fo

rty
-n

in
e,

 
. (

3)
 w

hi
ch

 [i
s) 

ar
t1

 co
m

tru
ct

ed
 in

 w
ho

le
 o

r i
n 

pa
rt 

on
 p

ro
pe

rty
 ac

qu
ire

d 
or

 as
se

m
bl

ed
 · ·

 
by

 th
e s

ta
te

 o
r a

ny
 o

r i
ts 

po
lit

ic
al

 su
bd

iv
isi

on
s o

r a
ny

 a
ge

nc
y 

th
er

eo
f t

hr
ou

gh
 th

e·
 · 

po
w

er
 o

f c
on

de
m

na
tio

n 
or

 ot
he

rw
ise

 fo
r t

he
 p

ur
po

se
 o

r s
uc

h 
co

ns
tru

ct
io

n,
 o

r .
 

(4
) 

fo
r t

he
 a

cq
ui

sit
io

n,
 c

on
str

uc
tio

n,
 r

ep
ai

r o
r m

ai
nt

en
an

ce
 fo

r 
w

hi
ch

 t
he

 st
at

e 
or

 
an

y 
o

f i
ts 

po
lit

ic
al

 s
ub

di
vi

sio
ns

 o
r a

ny
 a

ge
nc

y 
th

er
eo

f s
up

pl
ie

s 
fu

nd
s. 

or
 o

th
er

 
. 

. . 
fi

na
nd

~ 
as

sis
tan

ce
. 

. 
· 

.(d
) .

H
ou

sin
a 

(~
bi

cb
 is

 lo
ca

te
d 

in
 a 

m
ul

tip
le

 d
w

ell
in

g)
 a

cc
om

m
od

at
io

ns
, t

he
 ac

qu
isi

tio
n,

 
co

m
tru

ct
io

n,
 re

ha
bi

lit
at

io
n,

 re
pa

ir
~

 m
ai

nt
en

an
ce

 o
f w

bi
cb

 is
, a

fte
r J

ul
y 

ra
nt

, •n
in

ete
en

 h
un

-
dre

d f
ift

y-
fiv

e,
 fi

nl
DC

ed
 in

 w
ho

le
 o

r in
 pa

rt
 b

y 
a 

lo
an

, w
he

th
er

 or
. n

ot
 se

cu
re

d 
by

 a 
m

or
tp

ge
, 

th
e 

re
pa

ym
en

t o
f w

hi
ch

 is
 g

ua
ra

nt
ee

d 
or

 in
su

re
d 

by
 th

e ·
 fe

de
ra

l g
ov

er
nm

en
t. o

r a
ny

 a
ge

nc
y 

th
er

eo
f, 

or
 th

e s
ta

te
 o

r a
ny

 o
r i

ts 
po

lit
ic

al
 su

bd
iv

isi
on

s o
r a

ny
 ag

en
cy

 th
er

eo
f[

, p
ro

vi
de

d 
th

at
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4
.

su
ch

a
ho

us
in

g
ac

co
m

m
od

at
io

n
sh

al
l

be
de

em
ed

to
be

pu
bl

ic
ly

as
si

st
ed

on
ly

du
rin

g
th

e
fif

e
of

15
.

Th
e

te
rm

"r
ea

l
es

ta
te

sa
le

sp
er

so
n"

m
ea

ns
a

pe
rs

on
em

pl
oy

ed
by

or
au

th
or

iz
ed

by
a

su
ch

fo
an

an
d

su
ch

gu
ar

an
ty

or
in

su
ra

nc
e)

.
lic

en
se

dr
ea

l
es

ta
te

br
ok

er
to

lis
t

fo
r

sa
le

,
se

ll
or

of
fe

r
fo

r
sa

le
at

au
ct

io
n

or
ot

he
rw

is
e

to
bu

y
or

((e
)

H
ou

si
ng

w
hi

ch
is

of
fa

re
d

fo
r

sa
le

by
a

pe
rs

on
w

ho
ow

ns
or

ot
he

rw
is

e
co

nt
ro

ls
th

e
of

fe
r

to
bu

y
or

to
ne

go
tia

te
th

e
pu

rc
ha

se
or

sa
le

or
ex

ch
an

ge
of

re
al

es
ta

te
or

to
ne

go
tia

te
a

sa
le

of
te

n
or

m
or

e
ho

us
in

g
•a

·a
nu

nd
at

io
ns

lo
ca

te
d

on
la

nd
th

at
is

co
nt

ig
uo

us
(e

xc
lu

si
ve

of
lo

an
on

re
al

es
ta

te
or

to
le

as
e

or
re

nt
or

of
fe

r
to

le
as

e,
re

nt
or

pl
ac

e
fo

r
re

nt
an

y
re

al
es

ta
te

,
or

pu
bl

ic
st

re
et

s)
,

if
(1

)
th

e
ac

qu
is

iti
on

,
co

ns
tru

ct
io

n,
re

ha
bi

lit
at

io
n,

re
pa

ir
or

m
ai

nt
en

an
ce

of
w

ho
co

lle
ct

s
or

of
fe

rs
or

at
te

m
pt

s
to

co
lle

ct
re

nt
s

fo
r

th
e

us
e

of
re

al
es

ta
te

fo
r

or
on

be
ha

lf
of

su
ch

ho
us

in
g

ac
co

m
m

od
at

io
n

is
,

af
te

r
Ju

ly
fir

st
,

ni
ne

te
en

hu
nd

re
d

fif
ty

-fi
ve

,
fin

an
ce

d
in

su
ch

re
al

es
ta

te
br

ok
er

.
w

ho
le

or
in

pa
rt

by
a

lo
an

,
w

he
th

er
or

no
t

se
cu

re
d

by
a

m
or

tg
ag

e,
th

e
re

pa
ym

en
t

of
w

hi
ch

is
16

.
(a

)
Th

e
te

rm
"[h

an
di

ca
pp

ed
pe

rs
on

)
di

sa
bi

lit
y"

[m
ea

ns
an

y
pe

rs
on

w
ho

ha
s

or
ha

d
a

gu
ar

an
te

ed
or

in
su

re
d

by
th

e
fe

de
ra

l
go

ve
rn

m
en

t
or

an
y

ag
en

cy
th

er
eo

f,
or

th
e

st
at

e
or

an
y

of
ph

ys
ic

al
or

m
en

ta
l

im
pa

irm
en

t
th

at
su

bs
ta

nt
ia

lly
lim

its
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e b
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 p
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 o
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 o
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e
n
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m
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un

od
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ca
ted

 o
a l

an
d 

th
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ig
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r 

pu
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re
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) l
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cq
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lili
oa

. c
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uc

tio
a, 

re
ha
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lit

at
io

n,
 re

pa
ir 

or
 m

ai
nt

ea
aa

ce
 o

r 
11

1cb
 b

ou
lia

a I
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llll

m
ad

ali
oa
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, a

lte
r 

Ju
ly

 ra
nt,

 ai
ae

te
ea

 h
un

dr
ed

 f
irt

y.
ftv

et
 f

in
an

ce
d. 

in
 

w
llo

lt 
or

 ia
 p

an
 b

y 
a J

oa
a. 

wb
el.

be
r o

r a
ot

 se
cu

re
d 

by
 a 

m
or

t1
11

e, 
th

e r
ep

ay
m

en
t o

f w
hi

ch
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su

ara
nte

ed
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 im
ur

ed
 b

y t
be

 fe
de

ra
l a

ov
er

nm
ea

t o
r a

ny
 ag

en
cy

 th
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eo
f, 
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 th

e s
ta

te
 or

 an
y 

of
 

ill
 p

ol
id
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I 1

11
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li¥
isi

ou
 or

 an
y 

aa
en

cy
 th

er
eo

f, 
pr

ov
id

ed
 th

at
 su

ch
 h

ou
sin

g 
ac

co
m

m
od

ad
on

 
lb

lll
 be

 d
ea

ne
d 

to
 be

 p
ub

lic
ly

 m
is

te
d 

on
ly

 d
ur

in
g 

th
e l

ife
 o

f s
uc

h 
lo

an
 an

d 
gu

ar
an

ty
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· In
su

r• 
. 

aa
ee

, o
r (

2)
 I 

co
m

m
itm

en
t, 

i11
ue

d 
by

 • 
1o

ve
rn

m
en

t a
ae

nc
y a

fte
r J

ul
y 

fir
st,

 n
in

ete
en

 h
un

dr
ed

 
ftf

ly
.fi

ve
, i

s 
OU

Ut
aa

dia
a 

th
at

 ac
qu

bi
tio

n 
of

 su
ch

 h
ou

sin
g 

ac
co

m
m

od
at

io
ns

 m
ay

 b
e 

fin
an

ce
d 
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 w

ho
le 

or
 in

 p
ar

t b
y 

a 
lo

an
, w

he
th

er
 o

r n
ot

 se
cu

re
d 

by
 a 

m
or
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ae

. t
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 re
pa

ym
en

t o
f w

hi
ch

 
is

 p
ar

am
ee

d 
or

 ia
su

re
d 

by
 th

e 
fe

de
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l a
ov

er
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en
t o

r a
ny

 q
en

cy
 th

er
eo

f, 
or

 th
e s

aa
te 

or
 an

y 
or

 ks
 p

ol
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l s

ub
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isi
om

 o
r a

ny
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en
cy
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er

eo
f.J
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m
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he
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in

 u
se
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ea
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 d

w
ell

in
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w
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ch
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up
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• r

ul
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r p

er
m

an
en

t r
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en

ce
 p

ur
po

se
s a
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hi
ch
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 ei

th
er

 re
nt

ed
, l

ea
se

d,
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t o
r h

ire
d 

ou
t, 
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cu

pie
d u
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be

 re
sid

en
ce

 or
 ho

m
e o

f t
hr

ee
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 m
or

e f
am

ili
es

 li
vi

na
 in

de
pe

nd
en

dy
 o

r e
ac

h 
CK

be
r. 

A
 •m

ul
dp

le
 d

w
eW

aa
• s

ha
ll 

no
t b

e 
de

an
ed
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 in
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ud

e 
a 

bo
sp

ila
l, 

co
nv

en
t, 

m
on

as
te

ry
, 
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,tu

m
 o

r p
ub

lic
 ia

s&
itu

tio
n, 

or
 a

 fi
re

-p
ro

of
 b

ui
ld

in
g 

us
ed

 w
ho

lly
 fo

r c
om

m
er

cia
l p

ur
po

se
s 

ex
ce

pt
 fo

r n
ot

 m
or

e t
ha

n 
on

e J
an

ito
r's

 ap
ar
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en

t a
nd

 n
ot

 m
or

e 
th

an
 o

ne
 pe

nt
ho

us
e o

cc
up

ie
d 

by
 n

ot
 m

ore
 th

an
 tw

o 
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m
ili

es
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e 

te
rm
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ra

m
ily
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u 

us
ed

 [h
er

ein
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,, 
su
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ar

ag
ro
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ur
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,,.
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 o
f n
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, o
f 1

,ct
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f th
il 

ch
ap

t,r
, m

ea
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 ei
th

er
 a 

pe
no

n 
oc

cu
py

-
in

s a
 dw

ell
in

1 
an

d 
m

ai
m

ai
ni

na
 I 

ho
us

eh
ol

d,
 w

itb
 n

ot
 m

or
e 

th
an

 fo
ur

 b
oa

rd
er

s, 
ro

om
er

s 
or

 
lo

dl
m

, o
r t

w
o o

r m
or

e p
en

om
 oc

cu
py

in
1 

a d
w

ell
in

a, 
liv

in
g 

to
ge

th
er

 an
d 

m
ai

nt
ai

ni
ng

 a
 co

m
-

mo
n 

bc
lul

Cb
old

, 
w

ith
 S

IG
& 

mo
re 

th
an

 f
ou

r 
bo

ar
de

rs
, 

ro
om

ers
 o

r 
lo

dg
er

s. 
A

 •
bo

ar
de

r."
 

"r
oo

m
er

"•
 •1

oc
1p

r•
 re

si
di

a,
 w

ith
 a

 fa
la

ily
 m

ea
m

 a 
pe

rs
on

 li
vi

ns
 w

ith
in

 th
e h

ou
se

ho
ld

 w
ho

 
pa

,s
 a

 co
as

icl
er

ali
on

 fo
r s

uc
h 

re
sid

en
ce

 a
nd

 do
es

 n
ot

 oc
cu

py
 su

ch
 sp

ac
e w

ith
in

 th
e h

ou
se

ho
ld

 
u 

an
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nt
 o

r m
ap
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ea
t t

he
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Tb

e 
te

rm
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rci
al 

sp
ac

e"
 m

ea
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 an
y 

sp
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e i
n 

a 
bu
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iJl

s, 
str

uc
tu

re
, o

r p
or
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n 
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eo
f w

hi
ch
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r o
cc
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r i

s 
in

te
nd

ed
, a

rra
ng

ed
 o

r d
es

ig
ne

d 
to

 b
e u

se
d 

or
 o

cc
up

ie
d 

fo
r 

th
e 

m
a~

ra
ct

ur
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 s
ale

. r
es

al
e, 

pr
oc

es
sin

g,
 r

ep
ro

ce
ni

na
, 

di
sp

la
yi

ng
, s

to
rin

s, 
ha

nd
lin

g,
 

ll
nl

if
tl

 o
r d

ist
rib

uu
on

 ~
f p

en
on

al
 p

ro
pe

rty
; a

nd
 a

ny
 sp

ac
e w

hi
ch

 is
 u

se
d 

or
 o

cc
up

ie
d,

 o
r i

s 
in

te
nd

ed
, a

rra
na

ed
 o

r d
es

ip
ed

 to
 b

e u
se

d 
or

 oc
cu

pi
ed

 as
 a 

[s
ep

ar
at

e)
 b

us
in

es
s o

r p
ro

fe
ss

io
na

l ·
 

ua
k 

or
 of

flc
e 

in
 a

ny
 b

ui
ld

in
g,

 st
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ur

e o
r p
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tio

n 
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Th

e 
te
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al
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e
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ro
ke

r•
 m

ea
ns
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ny

 p
er

so
n[

, f
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 o
r c

or
po

ra
tio

n)
 w

ho
, f

or
 

an
od

ler
 an

d 
fo

r•
 fe

e, 
CO

DU
IU

llio
n o

r o
th

er
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lu
ab

le
 co
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id

er
at

io
n,

 li
sts

 fo
r s

al
e, 

se
ns

, a
t a

uc
-

or
 o

dN
rw

ite
, e

xc
ba

ap
s.

 b
u,

s 
or

 re
nt

s,
 o

r o
tte

rs
 o

r a
tte

m
pt

s t
o 

ne
go

tia
te

 a
 sa

le
 a

t a
uc

-
uo

o. 
or

 o
th

aw
ite

, n
cb

•n
ae

. p
ur

ch
ue

 o
r 

re
nt

al
 o

r a
n 

cs
aa

te 
or

 in
te

re
st 

in
 r

ea
l 

es
ta

te
 o

r 
CG

lle
aa

 or
 of

fe
rs

 or
 ll

«e
m

pt
s t

o 
co

lle
a r

en
t f

or
 th

e 
us

e o
f r

ea
l e

sta
te

, o
r n

e,
od

at
es

, o
r o

ffe
rs

 
ti

' •
em

pc
s 1

1' 
ne

,od
•e.

. a
 lo

an
 N

CU
re

d 
or

 to
 be

 se
cu

re
d 

by
 a 

m
on

p1
e o

r o
th

er
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c:u
m
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an

ce
 

up
oa

 o
r t

ra
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f•
 o

f r
ea

l .
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n 
th

e 
sa

le
 o

r l
ot

s p
ur

su
an

t t
o 

th
e p

ro
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sio
ns
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f a

rt
id

e n
in

e-
a 

ol
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e r
ea
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f0

Pf
fl1
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w
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he

 te
rm
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ea

l e
sta

te
 br

ok
er

" s
ha

ll 
al

so
 in
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de

 an
y 

pe
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(, 
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na

er
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lfl
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. w
od
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a o
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aJ 
em

pl
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ed
 b

y 
or
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n 
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ba

ll o
f t

he
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ne
r o

r o
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er
s o

r l
ot

s o
r 

O
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r p
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ea

l es
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. ai
 11

ta
te

d 
or

 up
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 co
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r u
po
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y a
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m

-
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r o
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. c
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il 
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1c:
b r
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l e
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ny
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eo
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ts 
or

 o
th

er
 p

ar
ce

ls,
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d 
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lo 
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al
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D 
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lra
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e, 
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r o
r a

ue
m
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r a
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ee
 to

 n
e,
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ia

te
 th

e s
al

e o
r •
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aa

ae
 

o
f-
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la 
loc

 or
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d 

of
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'. m
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tho

rla
d b

y a
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lic

en
se

d r
ea

l e
st

at
e b

ro
ke

r t
o 
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t fo

r s
al

e,
 se

ll o
r of

fe
r r

or
 sa

ie
at

 au
cd

on
 o

r o
~

 to b
uy

 or
.' ·

 
of

fe
r t

o 
bu

y 
or

 to
 n

eg
od

at
e 

th
e 

pu
rc

bi
se

 o
r s

al
e o

r a
cb

an
ge

 o
f r

ea
l e

st
at

e 
or

 to
 ~

eg
ot

ia
te

 a 
. 

lo
an

 o
n 

re
al

 es
ta

te
 o

r t
o 

le
as

e o
r r

ea
t o

r o
ff

er
 to

 le
as

e, 
re

nt
 o

r p
la

ce
 fo

r r
en

t a
ny

 re
al

 es
tat

e, o
r 

w
ho

 c
ol

le
ct

s o
r o

ffe
rs

 or
 at

te
m

pt
s t

o 
col

lec
t re

nt
s f

or
 th

e u
se

 o
f r

ea
l e

sa
ate

 fo
r o

r o
n 

be
ha

lf 
or

· 
su

ch
 re

al
 e

sta
te

 b
ro

ke
r. 

· 
· 

· 1
6. 

(a
) 

Th
e t

er
m

 •[
ha

nd
ic

ap
pe

d 
pe

rso
n)

 d
ila

bl
lit

y"
 [m

ea
ns

 a
ny

 p
er

so
n 

w
ho

 h
as

 o
r b

ad
 a 

ph
ys

ic
al

 o
r m

en
ta

l i
m

pa
irm

en
t t

ha
t s

ub
sa

an
tia

lly
 li

m
its

 o
ne

 o
r m

or
e m

aj
or

 li
fe

 ac
tiv

iti
es

, a
nd

 
ba

s a
 re

co
rd

 o
r s

uc
h 

an
 im

pa
irm

en
t. 

· 
(b

) 
Th

e t
er

m
 9

ph
ys

ica
l o

r m
en

aa
l i

m
pa

irm
en

t• 
m

ea
ns

 a
 p

hy
sio

lo
gi

ca
l d

iso
rd

er
 o

r c
on

di
-

tio
n,

 co
sm

et
ic

 di
sf

ig
ur

em
en

t, 
or

 an
at

om
ic

al
 lo

ss
 af

fe
ct

in
g 

on
e o

r m
or

e o
r t

he
 fo

llo
w

-
in

1 
bo

dy
 sy

ste
m

s: 
ne

ur
ol

og
ic

al
; m

us
cu

lo
sk

el
et

al
; s

pe
ci

al
 se

ns
e o

rg
an

s; 
re

sp
ira

to
ry

, 
in

du
di

na
 s

pe
ec

h 
or

ga
ns

; 
ca

rd
io

va
sc

ul
ar

; 
re

pr
od

uc
tiv

e;
 d

ig
es

tiv
e; 

ge
ai

to
-u

rin
ar

y;
 

be
m

ic 
an

d 
ly

m
ph

at
ic

; s
ki

n a
nd

 en
do

cr
in

e;
 o

r a
 m

en
ta

l o
r p

sy
ch

ol
og

ic
al

 d
iso

rd
er

, s
uc

h 
as

 m
en

ia
l r

et
ar

da
tio

n,
 d

ev
el

op
m

en
la

l d
isa

bi
lit

y.
 o

rg
an

ic
 b

ra
in

 sy
nd

ro
m

e, 
em

ot
io

na
l 

or
 m

en
ia

l i
lln

es
s, 

an
d 

sp
ec

ifi
c l

ea
rn

in
g 

di
sa

bi
lit

ie
s. 

It
 in

cl
ud

es
, b

ut
 is

 n
ot

 li
m

ite
d 

to
, 

su
ch

 d
ise

as
es

 a
nd

 co
nd

iti
on

s a
s o

rth
op

ed
ic

, v
isu

al
, s

pe
ec

h 
an

d 
he

ar
in

g 
im

pa
irm

en
ts,

 
ce

re
br

al
 p

als
y,

 e
pi

lep
sy

, m
us

cu
la

r d
ys

tro
ph

y,
 m

ul
tip

le
 sc

le
ro

sis
, c

an
ce

r, 
he

ar
t d

ise
as

e, 
di

ab
et

es
, a

lc
oh

ol
ism

, s
ub

sta
nc

e a
bu

se
, a

nd
 d

ru
g 

ad
di

ct
io

n.
 

(c
) 

Th
e 

te
rm

 •
m

aj
or

 li
fe

 a
ct

iv
iti

es
• m

ea
ns

 fu
nc

tio
ns

 s
uc

h 
as

 c
ar

in
g 

fo
r o

ne
's 

se
lf,

 p
er

-
fo

rm
in

g 
m

an
ua

l t
as

ks
, w

al
ki

ng
, s

ee
ina

, b
ea

rin
g,

 sp
ea

ki
ng

, b
re

at
hi

ng
, l

ea
rn

in
g,

 a
nd

 
w

or
ki

ng
. 

(d
) 

Th
e t

er
m

 •
ba

s 
a 

re
co

rd
 o

f s
uc

h 
an

 im
pa

irm
en

t• 
m

ea
ns

 h
as

 a
 h

ist
or

y 
of

, o
r b

as
 b

ee
n 

cl
as

sif
ie

d 
as

 h
av

in
g,

 a
 m

en
ia

l o
r p

hy
sic

al
 im

pa
irm

en
t t

ha
t s

ub
sta

nt
ia

lly
 li

m
its

 o
ne

 o
r 

m
or

e m
aj

or
 li

fe
 ac

tiv
iti

es
. 

(e
) 

Th
e t

er
m

 •o
th

er
w

ise
 q

ua
lif

ie
d 

pe
rs

on
• m

ea
ns

 a 
ha

nd
ic

ap
pe

d 
pe

rs
on

, w
ho

, w
ith

 re
a-

so
na

bl
e 

ac
co

m
m

od
at

io
n 

ca
n 

sa
tis

fy
 th

e 
es

se
nt

ial
 re

qu
isi

te
s 

of
 th

e 
jo

b 
or

 b
en

ef
it 

in
 

qu
es

tio
n,

 a
nd

 in
 t

he
 ca

se
 o

r 
al

co
ho

lis
m

, s
ub

sta
nc

e 
ab

us
e 

an
d 

dr
ug

 a
dd

ic
tio

n,
 i

s 
re

co
ve

rin
g 

an
d 

cu
rre

nt
ly

 fr
ee

 o
f a

bu
se

 o
f s

am
e)

 m
ea

ns
 an

y p
hy

sic
al

, m
ed

ica
l, 

m
en

ta
l 

or
 p.

sy
ch

ol
og

ica
l I

m
pa

irm
en

t, 
or

 a
 hi

sto
ry

 o
r r

ec
or

d o
f s

uc
h 

im
pa

irm
en

t. 
· 

(b
) 

Th
e t

er
m

 "
ph

ys
ica

l. 
m

ed
ia

,/,
 m

en
ta

l, 
or

 ps
yc

ho
lo

gi
ca

l i
m

pa
irm

en
t" 

m
ea

,u
: 

(1
) 

an
 lm

pa
irm

e1
1t 

of
 a1

1y 
sy

ste
m

 o
f th

e b
od

y;
 in

clu
di1

1g
, b

ut
 n

ot
 li

m
ite

d t
o:

 th
e n

eu
-

· 
· . r

ol
og

ica
l s

ys
tem

: t
he

 m
us

cu
lo

sk
ele

ta
l s

ys
tem

: t
he

 sp
ec

ia
l ,e

ns
e o

rg
an

s a
nd

 re
sp

;. 
ra

to
ry

 o
rg

an
s, 

i11
clu

din
g, 

bu
t n

ot
 li

m
ite

d 
to

, s
pe

ec
h 

or
,11

nr
, t

he
 c

or
dio

va
sc

r'1
ar
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r
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n
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, n

at
io

na
l o

rla
in

. [
se

x)
 q

e,
 1e

nd
er

, d
isa

bi
lit

y. 
m

•l
ta

l n
at

11
8~

 se
xu

al
 or

ie
n-

tll
lio

n 
or

 al
iea

ase
 or

 ci
liz

en
sh

ip
 1C

ah
a1

 o
r t

ha
t l

be
 p

at
ro

na
ae

 o
r c

us
to

m
 [l

he
re

at)
 o

f 
aa

y 
pe

no
n 

bc
l.,

,.a
, 1

0 
(o

rJ
. p

ur
po

rti
a,

 to
 b

e,
 o

r /l
fT

ffl
l!e

d 
to

 1¥
, o

r a
ny

 pa
ni

cu
11

1r
 

ra
ce

, c
re

ed
, c

olo
r~

 n
ad

on
al

 o
ri1

in
, [

sa
) a

p,
 re

nd
er,

 dl
sa

bl
llr

,, 
m

m
tta

l 1
10

11
11

, se
xu

ai 
or

lt!
M

lll
lfo

l, 
or

 _a
rae

aap
 o

r c
iti

ze
ns

hip
 1

ta&
u1

 is
 u

nw
dc

om
e, 

ob
jec

tio
na

bl
e 

or
 n

ot
 

IC
Cl

pC
lll

lr,
 d

ai
nd

 or
 IO

lid
tcd

. 
. 

· ·
 · 

.. ·
 

b.
 

N
ol

w
ld

la
ad

i1
11

 ti
le 

ror
eao

tna
. th

e 
pr

ov
isi

on
s o

f t
hia

 su
bd

iv
iti

on
·s

ba
lt·

no
t a

pp
ly

 •.
. 

· 
w

id
lfl

lP
C

l IO
 (l

el
J .,,o

, lllld
ll'

. t
o p

la
ee

s 0
1' 

JJ
l'O

vld
es

 or
 pu

bl
ic

 ac
co

m
m

od
ad

on
 ( 

. 
re

aa
n 
o

r
-
-
-
•
 ~

e
 11w

 co
m

m
iss

io
n s

ra
nt

s a
n 

ae
m

pd
on

 ba
se

d 
on

 b
oa

r.~
 

. 
CO

llllc
ler

ad
oD

S o
f p

uW
ic

 po
lic

,. 
iA

D
y 

pl
ac

e o
f a

cc
om

m
od

ali
on

 w
bi

cb
 la

 re
qu

ire
d 
u •

 
· .

._
. o

l &
Wa

 -=
cf

oa
 1o

 _C
OI

IIC
l'U

CC
 « 

rec
on

sL
ruc

:C 
lo

ck
er

 ro
om

, 1
ho

w
cr

, o
r o

th
er

 fa
ciU

• 
..

..
..

. h
al

lo
w

ed
 ll

llf
l ,

._
, "

'-1
-d

lir
d,

 •
-
-

bu
acl

rcO
 c

l1
b~

ft,
e 

to
 com

p~. 
• 

IIIC
b 

WG
l'k.

 u
d

 pr
io

r t
o 

-
da

ce
 lb

al
l I

IO
l b

e f
ou

nd
 to

. b
e i

n 
vio

lat
ion

 o
f t

be
 

n 
·· 

..•.. p
ro

vi
sio

ns
 o

f t
hi

s s
ub

div
isi

oa
·w

bic
h a

pp
ly

 to
su

cb
·fa

ci
lit

ie
s w

ith
 re

ga
rd

 to
 di

sc
rim

in
a-

tio
n 

on
 ac

co
un

t or
 sex

.:T
be 

co
m

m
iss

io
n,

 fo
r g

oo
d 

cau
se 1

ho
wn

;ti
iay

 pa
nt 

an 
.ex

ten
• 

· ·
 s

lo
n 

no
t t

o 
ex

ce
ec

l'u
i,:

ad
di

tio
na

l n
ine

ty 
da

ys
·a

fte
r t

he
 da

te 
all

ow
ed

 iu
ch

 p
lac

e o
r 

. a
cc

om
mo

da
tio

n t
o 

co
m

pl
et

e s
uc

h 
w

or
k.

) 
. 

' 
c. 

. T
he

 pr
ov

isi
on

s o
f t

hi
s s

ub
di

vi
sio

n 
nl

~t
in

g 
to

 d
isc

rim
in

at
io

n 
on

 th
e 

ba
sis

 o
f g

t11
de

r 
sh

al
l n

ot
 pr

oh
ib

it 
a,

ry
 ed

11
t:t1

tlo
na

l in
stl

tu
tiO

II 
ab

je
ct

 to
 th

is
 nb

dl
vi

si
on

fr
om

 m
tll

dn
, 

.. 1
lll

d
r d

ist
in

ct
io

ns
 w

hi
ch

 w
ou

ld
 b

e p
er

m
lll

ed
 (iJ

 fo
r· 

ed
11

t:t1
tlo

na
l i

ns
tit

ut
io

ns
 w

hi
ch

 
or

, s
ub

je
ct

 to
 se

ct
io

n 
th

irt
y-

tw
o 

hu
nd

re
d 

on
N

I o
f t

he
 ed

uc
at

io
n 

la
w 

or
 an

y 
ru

les
 o

r 
r,g

ul
al

io
ns

 pr
om

ul
ga

te
d b

y t
he

 6t
at

e c
om

m
iss

io
ne

r o
f f!

dll
ca

lio
n 

re
la

tin
g t

o 
ra

il
er

 or
 

(II
) u

nt
kr

 se
ct

io
n,

 86
.3

2.
 8

6.
33

 a
nd

 86
.3

4 o
f tl

tl1
f or

ty
.Ji

v1
 o

f t
hl

 co
de

 o
f fe

de
ra

l r
ei

• 
ul

at
io

ns
/o

r e
du

ca
tio

na
l i

ns
tit

ut
io

ns
 co

ve
re

d t
he

re
un

de
r. 

d, 
No

th
in

g.
 I

n 
th

&
 n

bd
lv

isl
o1

1 
sh

al
l 

be
 c

on
str

ue
d 

to
 p

re
cl

ud
e 

an
 l

du
ca

lio
na

l 
ln

sti
t1

1t
io

n-
ot

he
r 

th
,m

 a
 p

r,b
llc

ly-
op

t!r
llt

ed
 e

du
ct

lti
ol

U
II 

uu
tit

ui
lo

n-
w

hl
ch

 e
sta

b-
lis

he
s o

r m
ai

nt
ai

ns
 a

 po
lic

y o
f e

dr
,ca

tln
g /

lf
ll

'S
O

M
 o

f o
ne

 ge
nd

er
 tD

tC
III

Si
ve

ly 
fr

om
 li

m
-

iti
ng

 a
dm

is.
rio

ns
 to

 st
ud

en
ts 

o
f t

ha
t g

tn
de

r. 
e. 

. T
h,

 pr
ow

sio
ns

 o
f t

hi
s s

ub
di

vi
sio

n 
re

la
tin

g 
to

 d
isp

ar
at

e I
m

pa
ct 

sh
al

l n
ot

 ap
pl

y t
o 

th
e 

. w
e 

o
f s

ta
nd

or
di

ud
 tu

ts
 as

 de
fin

ed
 b

y s
ec

tio
n 

th
re

e h
un

dr
ed

 fo
rt

y 
o

f t
h,

 ed
uc

at
io

n 
la

w
 b

y 
an

 ed
uc

at
io

na
l i

ns
tit

ut
io

n s
ub

je
ct

 to
 th

is 
su

bd
iv

ui
on

 pr
o'V

id
ed

 th
at

 su
ch

 ta
t i.

s 
llS

«J
 In

 th
e,

,,.
,,,

.,,
 an

d/
or

 th
e p

ur
po

se
 pr

aa
lb

ed
 by

 th
e t

at
 ag

en
cy

 w
hi

ch
 d

es
ig

ne
d 

th
e t

es
t. 

f.
 

Th
e p

ro
,ls

io
ns

 o
f t

hi
s m

bd
lw

si
on

 a
s t

hq
 re

la
te 

to
 un

lrr
w/

11
1 d

isc
rim

in
at

or
y p

nz
ct

ic
es

 
by

 ed
uc

ot
lo

na
l i

nl
llt

ut
lo

ns
 sh

al
l n

ot
 a

pp
ly

 10
 m

at
te

rs
 th

at
 a

re
 st

ric
tly

 ed
uc

at
io

na
l o

r 
p,

da
go

gl
c 

in
 n

at
ur

e. 
. 

(3
. 

It
 s

ha
ll·

 b
e 

an
 u

nl
aw

ru
t 

di
sc

ri
m

in
at

or
y 

pr
ac

tic
e 

fo
r 

th
e 

ow
ne

r.· 
le

ss
ee

, 
su

bl
es

se
e, 

as
si

gn
ee

, o
r m

an
qi

ng
 a

ge
nt

 o
f p

ub
lic

ly
-a

ss
is

te
d 

ho
us

in&
 ac

co
m

m
od

ati
on

s 
or

 o
th

er
 p

er
so

n 
ha

vi
ng

 th
e r

ip
t o

r o
w

ne
rs

hi
p 

or
 po

ss
es

sio
n 

of
 or

 th
e 

rig
ht

 to
 re

nt
 o

r l
ea

se
 su

ch
 a

cc
om

m
od

a-
tio

ns
: (a

) 
To

 re
fu

se
 to

 re
nt

 o
r l

ea
se

 o
r o

th
erw

ise
 to

 d
en

y 
to

 o
r w

ith
ho

ld
 fr

om
 a

ny
 pe

rso
n 

or
 

gr
ou

p 
or 

pe
rs

on
s 

su
ch

 b
ou

sin
1 

ac
co

m
m

od
at

ion
s 

be
ca

us
e 

or
 th

e 
ra

ce
, c

ree
d~

· c
ol

or
, 

na
tio

na
l o

ris
in

. s
ex

. a
ae

. m
ar

ita
l s

ta
tu

s o
r a

lie
na

ae
 o

r c
iti

ze
ns

hi
p 

sta
tu

s o
r s

uc
h 

pe
r-·

 
,o

n 
or

 p
er

so
ns

, o
r b

ec
au

se
 ch

ild
re

n 
ar

e. 
m

ay
 b

e 
or

 w
ou

ld 
be

 re
sid

in
a 

w
ith

 su
ch

 p
er-

so
n o

r p
en

om
. 

. 
. 

. 
· 

. 
· (

b)
 T

o 
di

sc
rim

in
at

e 
ag

ai
ns

t 
an

y 
pe

rs
on

 b
ec

au
se

 o
r 

su
ch

 p
en

on
's 

ra
ce

. 
cr

ee
d.

 c
ol

or
. ·

 
na

tio
na

l o
rig

in
, s

ex
, a

ge
, m

ar
ita

l s
Ul

tus
 o

r a
lie

na
ge

 o
r c

iti
ze

ns
hi

p 
sta

tu
s o

r 
ch

ild
re

n 
ar

e.
 m

ay
 b

e o
r w

ou
ld

 b
e r

es
id

in
a w

ith
 su

ch
 p

er
so

n, 
in 

te
rm

s, 
co

nd
iti

on
s o

r 
pr

iv
ile

ge
s 

of
 an

y 
pu

bl
id

y-
as

sis
te

d 
ho

us
ing

 ic
c:o

m
m

od
ali

on
s o

r i
n 

th
e 

ru
rn

ish
ing

 or
 

fa
ci

lit
ie

s o
r·

se
m

cc
s i

n 
co

nn
ec

tio
n 

th
er

ew
ith

. 
· 

. (
c)

 T
o 

ca
us

e t
o 

be
 m

ad
e a

ny
 w

ri
tte

n 
or

 or
al

 in
qu

iry
 or

 re
co

rd
 co

nc
ern

ing
 th

e r
ac

e, 
ae

ed
, 

co
lo

r, 
na

tio
na

l o
rig

in
, s

ex
, a

ge
, m

ar
ita

l s
ta

tu
s o

r a
lie

na
gc

 o
r c

iti
ze

ns
hi

p 
sta

t~
s o

r s
uc

h 
. 

a p
en

on
 se

ek
in

g 
to

 ~
t 

or
 le

as
e a

ny
 pu

bl
ic

ly
-a

ss
is

te
d 

ho
us

in
g 

ac
co

m
m

od
ati

on
. o

r t
o 

. 
m

ak
e 

an
y 

su
ch

 in
qu

iry
 o

r r
ec

or
d 

as
 to

 w
he

the
r c

hi
ld

re
n 

ar
e, 

m
ay

 b
e 

or
 w

ou
ld

 b
e 

. 
res

idi
n&

 w
ith

 su
ch

 a 
pe

rs
on

, p
ro

vi
de

d, 
ho

we
ve

r, 
lh

at
 th

is 
pa

ra
gr

ap
h 

sh
all

 n
ot

 b
e c

on
• 

· · 
1t

ru
ed

 to
 p

ro
hi

bi
t i

nq
uir

ies
 co

nc
ern

ing
 ra

m
ny

 liZ
f o

r w
he

th
er

 ch
ild

re
n a

re
, m

ay
 be

 ~
r 

· w
ou

ld
 b

e 
re

sid
in

g 
w

ith
 a

 p
er

so
n 

if
 su

ch
 in

qu
iri

es
 a

re
 m

ad
e 

to
 a

ss
ist

 su
ch

 p
er

so
n 

m
 

· ...
 · m

ee
tin

g t
he

 n
ee

ds
 o

f a
 ·c

hi
ld

, in
clu

din
&

 b
ut

 n
ot

 li
m

ite
d .

to
 th

e 
av

aD
a~

mt
y 

or
 _e

d~
ca

-. 
. 

tio
na

l a
nd

 re
cr

ea
lio

na
l f

ac
ili

tie
s,

 an
d 

ar
e n

ot
 fo

r t
he

 pu
rp

os
e o

f li
m

ita
uo

n o
r d

is
ai

m
• 

in
at

io
n.

 ·
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13

(d
)

N
ot

hi
ng

in
th

is
su

bd
iv

is
io

n
sh

al
l

re
st

ric
t

th
e

co
ns

id
er

at
io

n
of

ag
e

in
th

e
re

nt
al

of
st

at
us

or
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

,
or

be
ca

us
e

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

pu
bl

ic
ly

-a
ss

is
te

d
ho

us
in

g
ac

co
m

m
od

at
io

ns
if

th
e

di
vi

si
on

gr
an

ts
an

ex
em

pt
io

n
ba

se
d

re
si

di
ng

w
ith

su
ch

pe
rs

on
,

in
th

e
te

rm
s,

co
nd

iti
on

s
or

pr
iv

ile
ge

s
of

th
e

sa
le

,
re

nt
al

or

on
bo

na
fid

e
co

ns
id

er
at

io
ns

of
pu

bl
ic

po
lic

y
fo

r
th

e
pu

rp
os

e
of

pr
ov

id
in

g
fo

r
th

e
sp

e-
le

as
e

of
an

y
su

ch
ho

us
in

g
ac

co
m

m
od

at
io

n
or

an
in

te
re

rt
th

er
ei

n
or

in
th

e
fu

rn
is

hi
ng

ci
al

ne
ed

s
of

a
pa

rti
cu

la
r

ag
e

gr
ou

p
w

ith
ou

t
th

e
in

te
nt

of
pr

ej
ud

ic
in

g
ot

he
r

ag
e

of
fa

ci
lit

ie
s

or
se

rv
ic

es
in

co
nn

ec
tio

n
th

er
ew

ith
.

gr
ou

ps
.

(3
)

To
de

cl
ar

e,
pr

in
t

or
ci

rc
ul

at
e

or
ca

us
e

to
be

de
cl

ar
ed

,
pr

in
te

d
or

ci
rc

ul
at

ed
an

y
st

at
e-

3-
a

It
sh

al
l

be
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e:

m
en

t,
ad

ve
rti

se
m

en
t

or
pu

bl
ic

at
io

n,
or

to
us

e
an

y
fo

rm
of

ap
pl

ic
at

io
n

fo
r

th
e

pu
r-

(a
)

Fo
r

an
em

pl
oy

er
or

lic
en

si
ng

ag
en

cy
,

be
ca

us
e

an
in

di
vi

du
al

is
be

tw
ee

n
th

e
ag

es
of

ch
as

e,
re

nt
al

or
le

as
e

of
su

ch
a

ho
us

in
g

ac
co

m
m

od
ad

G
r,

or
an

in
te

re
st

th
er

ei
n

or
to

ei
gh

te
en

an
d

si
xt

y-
fiv

e
or

be
ca

us
e

of
an

y
in

di
vi

du
al

's
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

,
to

m
ak

e
an

y
re

co
rd

or
in

qu
iry

in
co

nj
un

ct
io

n
w

ith
th

e
pr

os
pe

ct
iv

e
pu

rc
ha

se
,

re
nt

al
or

re
fu

se
to

hi
re

or
em

pl
oy

or
lic

en
se

or
to

ba
r

or
to

te
rm

in
at

e
fro

m
em

pl
oy

m
en

t
su

ch
le

as
e

of
su

ch
a

ho
us

in
g

ac
co

m
m

od
at

io
n

or
an

in
te

re
st

th
er

ei
n

w
hi

ch
ex

pr
es

se
s,

in
di

vi
du

al
,

or
to

di
sc

rim
in

at
e

ag
ai

ns
t

su
ch

in
di

vi
du

al
in

pr
om

ot
io

n,
co

m
pe

ns
at

io
n

or
di

re
ct

ly
or

in
di

re
ct

ly
,

an
y

lim
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n

as
to

ra
ce

,
cr

ee
d,

in
te

rm
s,

co
nd

iti
on

s
or

pr
iv

ile
ge

s
of

em
pl

oy
m

en
t.

co
lo

r,
na

tio
na

l
or

ig
in

,
[s

ex
)

ge
nd

er
,

ag
e,

di
sa

bi
lit

y,
se

xu
al

or
ie

nt
at

io
n,

m
ar

ita
l

st
at

us

(b
)

Fo
r

an
y

em
pl

oy
er

,
lic

en
si

ng
ag

en
cy

or
em

pl
oy

m
en

t
ag

en
cy

to
pr

in
t

or
ci

rc
ul

at
e

or
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
,

or
w

he
th

er
ch

ild
re

n
ar

e,
m

ay
be

,
or

w
ou

ld
be

re
si

d-

ca
us

e
to

be
pr

in
te

d
or

ci
rc

ul
at

ed
an

y
st

at
em

en
t,

ad
ve

rti
se

m
en

t
or

pu
bl

ic
at

io
n,

or
to

in
g

w
ith

a
pe

rs
on

,
or

an
y

in
te

nt
to

m
ak

e
su

ch
lim

ita
tio

n,
sp

ec
ifi

ca
tio

n
or

di
sc

rim
in

a-

us
e

an
y

fo
rm

of
ap

pl
ic

at
io

n
fo

r
em

pl
oy

m
en

t
or

to
m

ak
e

an
y

in
qu

iry
in

co
nn

ec
tio

n
tio

n.

w
ith

pr
os

pe
ct

iv
e

em
pl

oy
m

en
t,

w
hi

ch
ex

pr
es

se
s,

di
re

ct
ly

or
in

di
re

ct
ly

,
an

y
lim

ita
tio

n,
(4

)
Th

e
pr

ov
is

io
ns

of
th

is
pa

ra
gr

ap
h

(a
)

sh
al

l
no

t
ap

pl
y:

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n

re
sp

ec
tin

g
in

di
vi

du
al

s
be

tw
ee

n
th

e
ag

es
of

ei
gh

te
en

(1
)

to
th

e
re

nt
al

of
a

ho
us

in
g

ac
co

m
m

od
at

io
n,

ot
he

r
th

an
a

pu
bl

ic
ly

-a
ss

is
te

d
ho

us
in

g

an
d

si
xt

y-
fiv

e
or

re
sp

ec
tin

g
an

y
pe

rs
on

's
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

,
or

an
y

in
te

nt
ac

co
m

m
od

at
io

n,
in

a
bu

ild
in

g
w

hi
ch

co
nt

ai
ns

ho
us

in
g

ac
co

m
m

ed
de

ns
fo

r
no

t
m

or
e

to
m

ak
e

an
y

su
ch

lim
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n.

th
an

tw
o

fa
m

ilie
s

liv
in

g
in

de
pe

nd
en

tly
of

ea
ch

ot
he

r,
if

th
e

ow
ne

r
or

a
m

em
be

r
of

th
e

(c
)

Fo
r

an
y

em
pl

oy
er

,
lic

en
si

ng
ag

en
cy

or
em

pl
oy

m
en

t
ag

en
cy

to
di

sc
ha

rg
e

or
ot

he
rw

is
e

ow
ne

r's
fa

m
ily

re
si

de
in

on
e

of
su

ch
ho

us
in

g
ac

co
m

m
od

at
io

ns
,

an
d

if
th

e
av

ai
la

bl
e

di
sc

rim
in

at
e

ag
ai

ns
t

an
y

pe
rs

on
be

ca
us

e
he

or
sh

e
ha

s
op

po
se

d
an

y
pr

ac
tic

es
fo

rb
id

-
ho

us
in

g
ac

co
m

m
od

at
io

n
ha

s
no

t
be

en
pu

bl
ic

ly
ad

ve
rti

se
d,

lis
te

d,
or

ot
he

rw
is

e

de
n

un
de

r
th

is
ch

ap
te

r
or

be
ca

us
e

su
ch

pe
rs

on
ha

s
fil

ed
a

co
m

pl
ai

nt
,

te
st

ifi
ed

or
of

fe
re

d
to

th
e

ge
ne

ra
l

pu
bl

ic
;

or

as
si

st
ed

in
an

y
pr

oc
ee

di
ng

un
de

r
th

is
ch

ap
te

r.
Bu

t
no

th
in

g
co

nt
ai

ne
d

in
th

is
su

bd
iv

i-
(2

)
to

th
e

re
nt

al
of

a
ro

om
or

ro
om

s
in

a
ho

us
in

g
ac

co
m

m
od

at
io

n,
ot

he
r

th
an

a

si
on

or
in

su
bd

iv
is

io
n

on
e

of
th

is
se

ct
io

n
sh

al
l

be
co

ns
tru

ed
to

pr
ev

en
t

th
e

te
rm

in
a-

pu
bl

ic
ly

-a
ss

is
te

d
ho

us
in

g
ac

co
m

m
od

at
io

n,
if

su
ch

re
nt

al
is

by
th

e
oc

cu
pa

nt
of

th
e

tio
n

of
th

e
em

pl
oy

m
en

t
of

an
y

pe
rs

on
w

ho
is

ph
ys

ic
al

ly
un

ab
le

to
pe

rfo
rm

hi
s

or
he

r
ho

us
in

g
ac

co
m

m
od

at
io

n
or

by
th

e
ow

ne
r

of
th

e
ho

us
in

g
ac

co
m

m
od

at
io

n
an

d
th

e

du
tie

s
or

to
af

fe
ct

th
e

re
tir

em
en

t
po

lic
y

or
sy

st
em

of
an

y
em

pl
oy

er
w

he
re

su
ch

po
lic

y
ow

ne
r

or
m

em
be

rs
of

th
e

ow
ne

r's
fa

m
ily

re
si

de
in

su
ch

ho
us

in
g

ac
co

m
m

od
ad

on
,

or

or
sy

st
em

is
no

t
m

er
el

y
a

su
bt

er
fu

ge
to

ev
ad

e
th

e
pu

rp
os

es
of

sa
id

su
bd

iv
is

io
ns

;
no

r
(3

)
to

th
e

re
st

ric
tio

n
of

th
e

re
nt

al
of

ro
om

s
in

a
ro

om
in

g
ho

us
e

,
do

rm
ito

ry
or

re
si

de
nc

e

sh
al

l
an

yt
hi

ng
in

sa
id

su
bd

iv
is

io
ns

be
de

em
ed

to
pr

ec
lu

de
th

e
va

ry
in

g
of

in
su

ra
nc

e
ho

te
l

to
on

e
se

x
if

su
ch

ho
us

in
g

ac
co

m
m

od
at

io
n

is
re

gu
la

rly
oc

cu
pi

ed
on

a
pe

rm
a-

co
ve

ra
ge

s
ac

co
rd

in
g

to
an

em
pl

oy
ee

's
ag

e.
ne

nt
,

as
op

po
se

d
to

tra
ns

ie
nt

,
ba

si
s

by
th

e
m

aj
or

ity
of

its
gu

es
ts

].

4.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
an

ed
uc

at
io

n
co

rp
or

at
io

n
or

as
so

ci
-

(b
)

La
nd

an
d

co
m

m
er

ci
al

sp
ac

e.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
úc

e
fo

r

at
io

n
w

hi
ch

ho
ld

s
its

el
f

ou
t

to
th

e
pu

bl
ic

to
be

no
n-

se
ct

ar
ia

n
an

d
ex

em
pt

fro
m

ta
xa

tio
n

pu
rs

u-
th

e
ow

ne
r,

le
ss

or
,

le
ss

ee
,

su
bl

es
se

e,
or

m
an

ag
in

g
ag

en
t

of
,

or
ot

he
r

pe
rs

on
ha

vi
ng

an
t

to
th

e
pr

ov
is

io
ns

of
ar

tic
le

fo
ur

of
th

e
re

al
pr

op
er

ty
ta

x
la

w
to

de
ny

th
e

us
e

of
its

fa
ci

lit
ie

s
th

e
rig

ht
of

ow
ne

rs
hi

p
or

po
ss

es
si

on
of

or
th

e
rig

ht
to

se
ll,

re
nt

,
or

le
as

e,
or

to
an

y
pe

rs
on

ot
he

rw
is

e
qu

al
ifi

ed
,

by
re

as
on

of
su

ch
pe

rs
on

's
ra

ce
,

cr
ee

d,
co

lo
r,

ag
e,

re
lig

io
n

ap
pr

ov
e

th
e

sa
le

,
re

nt
al

or
le

as
e

of
la

nd
or

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st

or
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

.}
. t

he
re

in
,

or
an

y
ag

en
cy

or
em

pl
oy

ee
th

er
eo

f:

5.
H

ou
si

ng
ac

co
m

m
od

at
io

ns
,

la
nd

,
co

m
m

er
ci

al
sp

ac
e

an
d

le
nd

in
g

pr
ac

tic
es

,
(a

)
H

ou
s-

(1
)

To
re

fu
se

to
se

ll,
re

nt
,

le
as

e,
ap

pr
ov

e
th

e
sa

le
,

re
nt

al
or

le
as

e
or

ot
he

rw
is

e
de

ny
to

in
g

ac
co

m
m

od
at

io
ns

,
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
th

e
ow

ne
r,

le
ss

or
,

le
s.

or
w

ith
ho

ld
fro

m
an

y
pe

rs
on

or
gr

ou
p

of
pe

rs
on

s
[s

uc
h

co
m

m
er

ci
al

sp
ac

e

se
e,

su
bl

es
se

e,
as

si
gn

ee
,

or
m

an
ag

in
g

ag
en

t
of

,
or

ot
he

r
pe

rs
on

ha
vi

ng
th

e
rig

ht
to

se
ll,

re
nt

or
be

ca
us

e
of

th
e

ag
e

of
su

ch
pe

rs
on

or
pe

rs
on

s;
or

su
ch

i
la

nd
or

co
m

m
er

ci
al

sp
ac

e

le
as

e
or

ap
pr

ov
e

th
e

sa
le

,
re

nt
al

or
le

as
e

of
a

bo
us

in
g

ac
co

m
m

od
at

io
n,

co
ns

tru
ct

ed
or

to
be

or
an

in
te

re
st

th
er

ei
n

be
ca

us
e

of
th

e
ac

tu
al

or
pe

rc
ei

ve
d

ra
ce

,
cr

ee
d,

co
lo

r,

co
ns

tru
ct

ed
,

or
an

in
te

re
st

th
er

ei
n,

or
an

y
ag

en
cy

or
em

pl
oy

ee
th

er
eo

f:
na

tio
na

l
or

ig
in

,
[s

ex
I

ge
nd

er
,

ag
e,

di
sa

bi
lit

y,
se

xu
al

or
ie

nt
at

io
n,

m
ar

ita
l

st
at

us
or

(1
)

To
re

fu
se

to
se

ll,
re

nt
,

le
as

e
,

ap
pr

ov
e

th
e

sa
le

,
re

nt
al

or
le

as
e

or
ot

he
rw

is
e

de
ny

to
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
of

su
ch

pe
rs

on
or

pe
rs

on
s,

or
be

ca
us

e
ch

ild
re

n
ar

e,

w
ith

ho
ld

fro
m

an
y

pe
rs

on
or

gr
ou

p
of

pe
rs

on
s

su
ch

a
ho

us
in

g
ac

co
m

m
od

at
io

n
or

an
m

ay
be

or
w

ou
ld

be
re

si
di

ng
w

ith
su

ch
pe

rs
on

or
pe

rs
on

s.

in
te

re
rt

th
er

ei
n

be
ca

us
e

of
th

e
ac

tu
al

or
pe

rc
ei

va
l

ra
ce

,
cr

ee
d,

co
lo

r,
na

tio
na

l
or

ig
in

,
(2

)
To

di
sc

rim
in

at
e

ag
ai

ns
t

an
y

pe
rs

on
be

ca
us

e
of

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,

[s
ex

]
ge

nd
er

,
ag

e,
di

sa
bi

lit
y,

se
xu

al
or

ie
nt

at
io

n,
m

ar
ita

l
st

at
us

or
al

ie
na

ge
or

ci
tiz

en
-

co
lo

r,
na

tio
na

l
or

ig
in

,
(s

ex
l

ge
nd

er
,

ag
e,

di
sa

bi
lit

y,
se

xu
al

or
ie

nt
at

io
n,

m
ar

ita
l

st
a-

sh
ip

m
e

of
su

ch
pe

rs
on

or
pe

rs
on

s,
or

be
ca

us
e

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

tu
s

or
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

,
or

be
ca

us
e

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

w
ith

su
ch

pe
rs

on
or

[p
er

so
ns

,
in

th
e

te
rm

s,
co

nd
iti

on
s

or
pr

iv
ile

ge
s

of
th

e
re

si
di

ng
w

ith
su

ch
pe

rs
on

,
in

th
e

te
rm

s,
co

nd
iti

on
s

or
pr

iv
ile

ge
s

of
th

e
sa

le
,

re
nt

al

sa
le

,
re

nt
al

or
le

as
e

of
an

y
su

ch
ho

us
in

g
ac

co
m

m
od

at
io

n
or

in
th

e
fu

rn
is

hi
ng

of
fa

ci
l-

or
le

as
e

of
an

y
su

ch
la

nd
or

co
m

m
er

ci
al

sp
ac

e
(o

r
be

ca
us

e
of

su
ch

pe
rs

on
's

ag
e

in

iti
es

or
se

rv
ic

es
in

co
nn

ec
tio

n
th

er
ew

ith
)

pe
rs

on
s.

re
la

tio
n

to
su

ch
co

m
m

er
ci

al
sp

ac
e;

}
or

an
in

te
re

st
th

er
ei

n
or

in
th

e
fu

rn
is

hi
ng

of

G
)

To
di

sc
rim

in
at

e
ag

ai
ns

t
an

y
pe

rs
on

be
ca

us
e

of
su

ch
pe

rs
on

's
ac

tu
al

or
pe

rc
ei

ve
d

ra
ce

fa
ci

lit
ie

s
or

se
rv

ic
es

in
co

nn
ec

tio
n

th
er

ew
ith

.

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
,

(s
ex

}
ge

nd
er

,
ag

e,
di

sa
bi

lit
x

se
xu

al
or

ie
nt

at
io

n,
m

ar
ita

l

F
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(d
) 

Nc
ml

ina
 la

 &
bis

 1
11

bd
iv

isi
on

 s
ha

ll 
re

str
ict

 th
e 

co
ns

id
er

at
io

n 
or

 a
ge

 i
n 

th
e 

re
nt

al
 o

r 
pu

bl
id

J·
•~

 ho
us

ina
 ac

co
m

m
od

at
io

ns
 if

 th
e 

di
vi

si
on

 a
ra

nt
s a

n 
ex

em
pt

io
n 

ba
se

d 
.. 

on
 b

on
a 

fid
e c

on
si

de
ra

do
ni

 o
r p

ub
lic

 p
ol

ic
y 

fo
r t

he
 p

ur
po

se
 o

r p
ro

vi
di

ng
 fo

r t
he

 sp
e-

cia
l! 

ne
ed

s 
o

f 
a 

pa
rti

cu
la

r 
ag

e 
1r

ou
p.

 w
ith

ou
t 

th
e 

in
te

nt
 o

f 
pr

ej
ud

ic
in

g 
ot

he
r 

ag
e 

1r
ou

ps
. 

· 
· 

3-
a 

It. 
sh

al
l b

e 
an

 un
la

w
fu

l d
is

cr
im

in
at

or
y 

pr
ac

tic
e:

 
(a

) 
Po

r a
n 

em
pl

oy
er

 o
r l

ic
en

si
ng

 a
ge

nc
y,

 b
ec

au
se

 a
n 

in
di

vi
du

al
 is

 b
et

w
ee

n 
th

e 
ag

es
 o

r 
ei

ah
ta

n 
an

d 
..,

ny
-f

iv
e o

r b
ec

au
se

 o
f a

ny
 in

di
vi

du
al

's 
al

ie
na

ge
 o

r c
iti

ze
ns

hi
p 

st
at

us
, t

o 
re

fu
se

 to
 h

ire
 o

r e
m

pl
oy

 o
r l

ice
ns

e o
r t

o 
ba

r o
r 

to
 te

rm
in

at
e 

fr
om

 e
m

pl
oy

m
en

t s
uc

h 
in

di
vi

du
al

, o
r t

o 
di

sc
rim

in
at

e a
ga

in
st

 su
ch

 in
di

vi
du

al
 in

 p
ro

m
ot

io
n,

 c
om

pe
ns

at
io

n 
or

 
in

 te
rm

s,
 c

on
di

tio
ns

 o
r 

pr
iv

ile
ge

s 
or

 em
pl

oy
m

en
t. 

(b
) 

Fo
r a

ny
 e

m
pl

oy
er

, l
ic

en
si

ng
 a

ae
nc

y 
or

 e
m

pl
oy

m
en

t a
ge

nc
y 

to
 p

ri
nt

 o
r 

ci
rc

ul
at

e 
or

 
ca

us
e 

c.o
 b

e 
pr

in
te

d 
or

 c
irc

ul
at

ed
 a

ny
 s

ta
te

m
en

t, 
ad

ve
rti

se
m

en
t o

r p
ub

lic
at

io
n,

 o
r 

to
 

us
e 

an
y 

fo
rm

 o
r a

pp
lic

at
io

n 
fo

r 
em

pl
oy

m
en

t o
r 

to
 m

ak
e 

an
y 

in
qu

ir
y 

in
 c

on
ne

ct
io

n 
w

ith
 p

ro
sp

ec
tiv

e 
em

pl
oy

m
en

t, 
w

hi
ch

 e
xp

re
ss

es
, d

ire
ct

ly
 o

r i
nd

ire
ct

ly
, a

ny
 li

m
ita

tio
n,

 
sp

ec
ifi

ca
tio

n 
or

 d
is

cr
im

in
at

io
n 

re
sp

ec
tin

g 
in

di
vi

du
al

s 
be

tw
ee

n 
th

e 
ag

es
 o

f 
ei

gh
te

en
 

an
d 

lix
ty

-f
iv

e 
or

 re
sp

ec
tin

g 
an

y 
pe

rs
on

's 
al

ie
na

ge
 o

r c
iti

ze
ns

hi
p 

st
at

us
, o

r 
an

y 
in

te
nt

 
to

 m
ak

e 
an

y 
su

ch
 li

m
ita

tio
n,

 s
pe

ci
fic

at
io

n 
or

 d
is

cr
im

in
at

io
n.

 
(c

) 
Fo

r a
ny

 e
m

pl
oy

er
, l

ic
en

si
n1

 a
ge

nc
y 

or
 em

pl
oy

m
en

t a
ge

nc
y 

c.o
 d

is
ch

ar
ge

 o
r 

ot
he

rw
is

e 
di

sc
rim

in
at

e 
ag

ai
ns

t a
ny

 p
er

so
n 

be
ca

us
e 

he
 o

r s
he

 h
as

 o
pp

os
ed

 a
ny

 p
ra

ct
ic

es
 fo

rb
id

-
de

~ 
un

d~
 t

hi
s 

ch
ap

te
r 

or
 b

ec
au

se
 s

uc
h 

pe
rs

on
 h

as
 f

ile
d 

a 
co

m
pl

ai
nt

, 
te

st
ifi

ed
 o

r 
as

m
te

d 
10

 a
ny

 p
ro

ce
ed

in
g 

un
de

r t
hi

s 
ch

ap
te

r. 
B

ut
 n

ot
hi

ng
 c

on
ta

in
ed

 in
 th

is
 s

ub
di

vi
-

~o
n 

or
 in

 s
ub

di
vi

si
on

 o
ne

 o
f t

hi
s 

se
ct

io
n 

sh
al

l 
be

 c
on

st
ru

ed
 to

 p
re

ve
nt

 th
e 

te
rm

in
a-

uo
n 

of
 th

e 
em

pl
oy

m
en

t o
f a

ny
 p

er
so

n 
w

ho
 is

 p
hy

si
ca

lly
 u

na
bl

e 
to

 p
er

fo
rm

 h
is

 o
r h

er
 

du
tie

s o
r 

af
fe

ct
 th

e r
et

ir
em

en
t p

ol
ic

y 
or

 sy
s~

m
 o

f a
ny

 e
m

pl
oy

er
 w

he
re

 su
ch

 p
ol

ic
y 

or
 sy

st
em

 a
s n

ot
 m

er
el

y 
a 

su
bt

er
fu

ge
 to

 e
va

de
 th

e 
pu

rp
os

es
 o

f s
ai

d 
su

bd
iv

is
io

ns
· n

or
 

sh
al

l a
ny

th
in

g 
in

 sa
id

 s
ub

di
vi

si
on

s 
be

 d
ee

m
ed

 to
 p

re
cl

ud
e 

th
e 

va
ry

in
g 

of
 in

su
:a

nc
e 

co
ve

ra
ge

s a
cc

or
di

ng
 c.o

 a
n 

em
pl

oy
ee

's 
ag

e.
 

. 
4.

 I
! s

ha
ll 

be
 ~

n 
un

la
w

fu
l d

is
cr

im
in

at
or

y 
pr

ac
tic

e 
fo

r a
n 

ed
uc

at
io

n 
co

rp
or

at
io

n 
or

 a
ss

oc
i-

au
on

 w
hi

ch
 b

ol
ds

 il
Se

lf 
ou

t t
o 

th
e p

ub
lic

 to
 be

 n
on

-s
ec

ta
ria

n 
an

d 
ex

em
pt

 fr
om

 ta
xa

tio
n 

pu
rs

u-
an

t t
o 

th
e 

pr
ov

is
io

ns
 o

f a
rti

cl
e 

fo
ur

 o
f t

he
 re

al
 p

ro
pe

rt
y 

ta
x 

la
w

 to
 d

en
y 

th
e 

us
e 

of
 it

s 
fa

ci
lit

ie
s 

to
 ~

Y
 p

er
so

n 
o~

er
w

is
~ 

qu
al

if
ie

d,
 b

y 
re

as
on

 o
f s

uc
h 

pe
rs

on
's 

ra
ce

, c
re

ed
, c

ol
or

, a
ge

, r
el

ig
io

n 
or

 a
lie

na
ge

 o
r a

uz
en

sh
ip

 st
at

us
.) 

. 
5.

 H
om

in
1 

~
m

m
od

at
lo

ns
, l

an
d,

 c
om

m
er

ci
al

 sp
at

:e
 a

nd
 le

nd
in

g 
pr

ac
tic

es
, 

(a
) 

H
ou

s-
ln

l a
cc

om
m

od
at

1o
ns

. I
t s

ha
ll 

be
 an

 u
nl

aw
fu

l d
is

cr
im

in
at

or
y 

pr
ac

tic
e 

fo
r t

he
 o

w
ne

r, 
les

so
r, 

le
s-

se
e,

 tu
bl

cs
se

e, 
as

si
an

ce
, o

r m
an

aa
in

g 
q

cn
t o

f,
 o

r o
th

er
 p

er
so

n 
ha

vi
ng

 th
e 

ri
gh

t t
o 

se
ll,

 re
nt

 o
r 

le
as

e 
or

 a
pp

ro
ve

 th
e S

lll
e. 

re
nt

al
 o

r l
ea

se
 o

f a
 h

ou
si

ng
 a

cc
om

m
od

at
io

n,
 c

on
st

ru
ct

ed
 o

r 
to

 b
e 

co
ns

cn
ic

te
d.

 o
r a

n 
in

te
re

st
 th

er
ei

n,
 o

r a
ny

 a
ge

nc
y 

or
 e

m
pl

oy
ee

 th
er

eo
f:

· 
· 

(I
) 

T~
 re

fu
se

 to
 se

ll,
 re

nt
, l

ea
se

, a
pp

ro
ve

 th
e s

al
e, 

re
nt

al
 o

r l
ea

.se
or

 o
th

er
w

is
e d

en
y 

to
 o

r 
w

al
bh

ol
d 

fr
o~

 ID
Y 

pc
no

n 
or

 ar
ou

p 
of

 p
en

on
s s

uc
h 

a 
ho

us
in

g 
ac

co
m

m
od

at
io

n 
or

 an
 

ln
ttr

ot
 th

m
rn

 ~
u

s
e
 ~

f t
he

 ac
tua

l o
r p

er
ct

i'll
ed

 ra
ce

, c
re

ed
, c

ol
or

. n
at

io
na

l o
ri

gi
n,

 
lN

;ll 
Je

lfl
W

. 
a,

.,
 d

iso
bl

l1
tY

, 1
ex

11
al 

or
ie

nl
at

Jo
n,

 m
ar

ita
l s

ta
tu

s o
r 

al
ie

na
ge

 o
r c

iti
ze

n-
sh

ip
 

of
 su

ch
 p

er
so

n 
or

 p
er

so
ns

, o
r 

be
ca

us
e 

ch
ild

re
n 

ar
e,

 m
ay

 b
e 

or
 w

ou
ld

 b
e 

re
si

di
na

 w
ith

 s
uc

h 
pe

rs
on

 o
r 

(J>
Ct

lO
ns

, 
in

 th
e 

te
rm

s,
 c

on
di

tio
ns

 o
r.

 pr
iv

ile
ge

s 
of

 th
e 

~
•
 re

n
ta

l~
•~

 o
f a

ny
 ~

ch
 h

ou
si

ng
 a

cc
om

m
od

at
io

n 
or

 in
 th

e 
fu

rn
is

hi
ng

 o
f f

ac
il-

or
 m

llc
cs

 ••
 co

nn
cc

uo
n 

the
rew

ith
} P

fls
on

s.
 

. 
· 

(2
) 

To
 d

isc
rim

in
at

e a
aa

ins
t a

ny
 p

er
so

n 
be

ca
us

e o
r s

uc
h 

pe
no

n'
s a

ctu
al

 o~
pe

rc
ei

ve
d r

ac
e 

cr
ee

d,
 c

olo
r. 

lio
na

l 
· 

• 
( 

' 
• n

a 
on

a•
~ 

se
x)

 6
et

rd
', 

11
6~

, d
isa

bil
ity

,_ 
se

x1
1a

l o
rie

nt
at

io
n,

 m
ar

ita
l 

13
 

st
at

us
 o

r a
lie

na
ge

 o
r c

iti
ze

ns
hi

p 
st

at
us

, o
r b

ec
au

se
 c

hi
ld

re
n 

ar
e;

, m
ay

 ·b
e o

r w
ou

ld
 b

e 
.. •

 -re
si

di
ng

 w
ith

 su
ch

 p
er

so
n,

 in
 th

e 
te

rm
s,

 c
on

di
tio

ns
 o

r p
riv

ile
ge

s o
f t

he
 sa

le
, r

en
ta

l o
r ·

 
le

as
e 

of
 a

ny
 su

ch
 h

ou
si

ng
 a

cc
om

m
od

at
io

n 
or

. a
n 

in
te

re
st

 th
er

ei
n 

or
 in

 th
e 

fu
rn

is
hi

ng
 

of
 fa

ci
lit

ie
s 

or
 se

rv
ice

s i
n 

co
nn

ec
tio

n 
th

er
ew

ith
. 

(3
) 

To
 d

ec
la

re
, p

ri
nt

 or
 c

irc
ul

at
e 

or
 ca

us
e t

o 
be

 de
cl

ar
ed

. p
ri

nt
ed

 o
r c

irc
ul

at
ed

 a
ny

 s
ta

te
-

m
en

t, 
ad

ve
rt

is
em

en
t o

r 
pu

bl
ic

at
io

n,
 o

r 
to

 u
se

 a
ny

 f
or

m
 o

f 
ap

pl
ic

at
io

n 
fo

r 
th

e 
pu

r-
· 

ch
as

e,
 r

en
ta

l o
r l

ea
se

 o
f s

uc
h 

a 
ho

us
in

g 
ac

co
m

m
od

at
io

n 
or

 a
n 

in
te

re
st

 th
er

ei
n 

or
 to

 
m

ak
e 

an
y 

re
co

rd
 o

r i
nq

ui
ry

 in
 c

on
ju

nc
tio

n 
w

ith
 th

e 
pr

os
pe

ct
iv

e 
pu

rc
ha

se
, r

en
ta

l o
r 

le
as

e 
of

 s
uc

h 
a 

ho
us

in
g 

ac
co

m
m

od
at

io
n·

 or
 a

n 
in

te
re

st
 t

he
re

in
 w

hi
ch

 e
xp

re
ss

es
, 

di
re

ct
ly

 o
r i

nd
ire

ct
ly

, a
ny

 li
m

ita
tio

n,
 s

pe
ci

fic
at

io
n 

or
 d

is
cr

im
in

at
io

n 
as

 to
 ra

ce
, c

re
ed

, 
co

lo
r, 

na
tio

na
l o

ri
gi

n,
 [s

ex
} 

ge
nd

er
, a

ge
, 

di
sa

bi
lit

y.
 s

ex
ua

l o
ri

en
ta

tio
n,

 m
ar

ita
l s

ta
tu

s 
or

 al
ie

na
ge

 o
r c

iti
ze

ns
hi

p 
st

at
us

, o
r w

he
th

er
 c

hi
ld

re
n 

ar
e,

 m
ay

 b
e,

 o
r w

ou
ld

 b
e 

re
si

d-
in

g 
w

ith
 a

 p
er

so
n,

 o
r a

ny
 in

te
nt

 to
 m

ak
e 

su
ch

 li
m

ita
tio

n,
 s

pe
ci

fic
at

io
n 

or
 d

is
cr

im
in

a-
tio

n.
 

(4
) 

T
he

 p
ro

vi
si

on
s 

of
 th

is
 p

ar
ag

ra
ph

 (a
) s

ha
ll 

no
t a

pp
ly

: 
(I

) 
to

 t
he

 r
en

ta
l 

of
 a

 h
ou

si
ng

 a
cc

om
m

od
at

io
n,

 o
th

er
 th

an
 a

 p
ub

lic
ly

-a
ss

is
te

d 
ho

us
in

g 
ac

co
m

m
od

at
io

n,
 in

 a 
bu

ild
in

g 
w

hi
ch

 c
on

ta
in

s 
ho

us
in

g 
ac

co
m

m
od

at
io

ns
 fo

r n
ot

 m
or

e 
th

an
 tw

o 
fa

m
ili

es
 li

vi
ng

 in
de

pe
nd

en
tly

 o
f e

ac
h 

ot
he

r, 
if 

th
e o

w
ne

r o
r a

 m
em

be
r o

f t
he

 
ow

ne
r's

 f
am

ily
 r

es
id

e 
in

 o
ne

 o
f s

uc
h 

ho
us

in
g 

ac
co

m
m

od
at

io
ns

, a
nd

 if
 th

e 
av

ai
la

bl
e 

ho
us

in
g 

ac
co

m
m

od
at

io
n 

ha
s 

no
t 

be
en

 p
ub

lic
ly

 a
dv

er
tis

ed
, 

lis
te

d,
 

or
 o

th
er

w
is

e 
of

fe
re

d 
to

 th
e 

ge
ne

ra
l p

ub
lic

; o
r 

(2
) 

to
 t

he
 r

en
ta

l 
of

 a
 r

oo
m

 o
r 

ro
om

s 
in

 a
 hou

si
ng

 a
cc

om
m

od
at

io
n,

 o
th

er
 t

ha
n 

a 
pu

bl
ic

ly
-a

ss
is

te
d 

ho
us

in
g 

ac
co

m
m

od
at

io
n,

 i
f 

su
ch

 r
en

ta
l i

s 
by

 th
e 

oc
cu

pa
nt

 o
f 

th
e 

ho
us

in
g 

ac
co

m
m

od
at

io
n 

or
 b

y 
th

e 
ow

ne
r 

of
 th

e 
ho

us
in

g 
ac

co
m

m
od

at
io

n 
an

d 
th

e 
ow

ne
r 

or
 m

em
be

rs
 o

f t
he

 o
w

ne
r's

 fa
m

ily
 r

es
id

e 
in

 s
uc

h 
ho

us
in

g 
ac

co
m

m
od

at
io

n,
 o

r 
(3

) 
to

 th
e 

re
st

ri
ct

io
n 

of
 th

e r
en

ta
l o

f r
oo

m
s 

in
 a

 r
oo

m
in

g 
ho

us
e 

, d
or

m
ito

ry
 or

 re
si

de
nc

e 
ho

te
l 

to
 o

ne
 se

x 
if

 su
ch

 h
ou

si
ng

 a
cc

om
m

od
at

io
n 

is
 r

eg
ul

ar
ly

 o
cc

up
ie

d 
on

 a
 p

er
m

a-
ne

nt
, a

s 
op

po
se

d 
to

 tr
an

si
en

t, 
ba

si
s 

by
 th

e 
m

aj
or

ity
 o

f i
ts

 g
ue

sts
). 

· 
(b

) 
La

nd
 a

nd
 co

m
m

er
ci

al
 sp

ac
e.

 I
t s

ha
ll 

be
 a

n 
un

la
w

fu
l d

is
cr

im
in

at
or

y 
pr

ac
tic

e 
fo

r 
· 

th
e o

w
ne

r, 
les

so
r, 

le
ss

ee
, s

ub
le

ss
ee

, o
r m

an
ag

in
g 

ag
en

t o
f,

 o
r o

th
er

 p
er

so
n 

ha
vi

ng
 

th
e 

ri
gh

t 
of

 o
w

ne
rs

hi
p 

or
 p

os
se

ss
io

n 
of

 o
r 

th
e 

ri
gh

t 
to

 s
el

l, 
re

nt
, 

or
 le

as
e,

 o
r 

ap
pr

ov
e 

th
e 

sa
le

, 
re

nt
al

 o
r 

le
as

e 
o

f l
an

d 
or

 c
om

m
er

ci
al

 s
pa

ce
 o

r 
an

 i
nt

er
es

t 
th

er
ei

n,
 o

r a
ny

 a
ge

nc
y 

or
 e

m
pl

oy
ee

 th
er

eo
f: 

( I
) 

T
o 

re
fu

se
 to

 se
ll.

 r
en

t, 
le

as
e,

 a
pp

ro
ve

 th
e s

al
e,

 re
nt

al
 o

r l
ea

se
 o

r o
th

er
w

is
e d

en
y 

to
 

or
 w

ith
ho

ld
 f

ro
m

 a
ny

 p
er

so
n 

or
 g

ro
up

 o
f 

pe
rs

on
s 

[s
uc

h 
co

m
m

er
ci

al
 s

pa
ce

 
be

ca
us

e 
of

 th
e 

ag
e 

of
 su

ch
 p

er
so

n 
or

 p
er

so
ns

; o
r s

uc
h)

 la
nd

 o
r c

om
m

er
ci

al
 s

pa
ce

 
or

 a
n 

in
te

re
st

 t
he

re
in

 b
ec

au
se

 o
f 

th
e 

ac
tu

al
 o

r 
pe

rc
ei

ve
d 

ra
ce

, 
cr

ee
d,

 c
ol

or
, 

na
tio

na
l o

ri
gi

n,
 [s

ex
) g

en
de

r. 
ag

e. 
di

sa
bi

lit
y, 

se
xu

al
 o

ri
en

ta
tio

n,
 m

ar
ita

l s
ta

tu
s 

or
 

al
ie

na
ge

 o
r c

iti
ze

ns
hi

p 
st

at
us

 o
f s

uc
h 

pe
rs

on
 o

r p
er

so
ns

, o
r b

ec
au

se
 c

hi
ld

re
n 

ar
e, 

m
ay

 b
e 

or
 w

ou
ld

 b
e 

re
si

di
ng

 w
ith

 s
uc

h 
pe

rs
on

 o
r 

pe
rs

on
s.

 
(2

) 
T

o 
di

sc
ri

m
in

at
e 

ag
ai

ns
t a

ny
 p

er
so

n 
be

ca
us

e 
of

 a
ct

ua
l o

r p
er

ce
i~

ed
 ra

ce
 •. 

cr
ee

d.
 

co
lo

r,•
na

tio
na

l o
ri

gi
n,

 [s
ex

) g
en

de
r. 

ag
e, 

di
sa

bi
lit

y, 
se

xu
al

 or
ie

nt
at

io
n,

 m
an

ta
l s

ta
-

tu
s o

r a
lie

na
ge

 o
r c

iti
ze

ns
hi

p 
st

at
us

, o
r b

ec
au

se
 ch

ild
re

n 
ar

c,
 m

ay
 b

e 
or

 w
ou

ld
 b

e 
.. r

es
id

in
g 

w
ith

 su
ch

 p
er

so
n,

 in
 th

e t
er

m
s,

 co
nd

iti
on

s o
r p

riv
ile

ge
s o

f t
he

 sa
le

, r
cn

i:i
l 

or
 le

as
e 

of
 an

y 
su

ch
 la

nd
 o

r c
om

m
er

ci
al

 sp
ac

e (
or

 b
ec

au
se

 o
f ~

ch
 p

cr
so

~•
s 

~g
em

 
. re

la
tio

n 
to

 s
uc

h 
co

m
m

er
ci

al
 s

pa
ce

;) 
or

 a
n 

in
te

re
st

 th
er

ei
n 

or
 an

 th
e 

fu
r r

us
hi

ng
 o

f 
fa

ci
lit

ie
s 

or
 se

rv
ic

es
 in

 c
on

ne
ct

io
n 

th
er

ew
ith

. 

R
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pp
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14
15

Q
)

To
de

cl
ar

e,
pr

in
t

or
ei

rc
ul

at
e

or
ca

us
e

to
be

de
cl

ar
ed

,
pr

in
te

d
or

ci
rc

ul
at

ed
an

y
st

at
us

or
a

pe
rs

on
or

pe
rs

on
s

w
ith

w
ho

m
ch

ild
re

n
ar

e,
m

ay
be

or
w

ou
ld

be
re

si
d-

*™
*"

†
ad

ve
rti

se
m

en
t

or
pu

bl
ic

at
io

n,
or

to
us

e
an

y
fo

rm
of

ap
pl

ic
at

io
n

fo
r

K•

th
e

pu
rc

ha
se

,
re

nt
al

or
le

as
e

of
su

ch
la

nd
or

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st
.

(d
)

Le
nd

in
g

pr
ac

tic
es

.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
an

y
pe

rs
on

,

th
er

ei
n

or
to

m
ak

e
an

y
re

co
rd

or
in

qu
iry

in
co

nn
ec

tio
n

w
ith

th
e

pr
os

pe
ct

iv
e

pu
r-

ba
nk

,
tru

st
co

m
pa

ny
,

pr
iv

at
e

ba
nk

er
,

sa
vi

ng
s

ba
nk

,
in

du
st

ria
l

ba
nk

,
sa

vi
ng

s
an

d
lo

an

ch
as

e,
re

nt
al

or
le

as
e

of
su

ch
la

nd
or

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st
th

er
ei

n
as

so
ci

at
io

n,
cr

ed
it

un
io

n,
in

ve
st

m
en

t
co

m
pa

ny
,

m
or

tg
ag

e
co

m
pa

ny
,

in
su

ra
nc

e
co

m
-

w
hi

ch
ex

pr
es

se
s,

di
re

ct
ly

or
in

di
re

ct
ly

,
an

y
lim

ita
tio

n,
sp

ec
ifi

ca
tio

n
or

di
sc

rim
in

a-
pa

ny
,

or
ot

he
r

fin
an

ci
al

in
st

itu
tio

n
or

le
nd

er
,

do
in

g
bu

si
ne

ss
in

th
e

ci
ty

an
d

if
in

co
rp

o-

tio
n

as
to

ra
ce

,
cr

ee
d,

co
lo

r,
na

tio
na

l
or

ig
in

,
[s

ex
}

ge
nd

er
,

ag
e,

di
sa

bi
lit

y,
se

xu
al

ra
te

d
re

ga
rd

le
ss

of
w

he
th

er
in

co
rp

or
at

ed
un

de
r

th
e

la
w

s
of

th
e

st
at

e
of

N
ew

Yo
rk

,
th

e

or
ie

nt
at

io
n,

m
ar

ita
l

st
at

us
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
,

or
w

he
th

er
ch

ild
re

n
U

ni
te

d
St

at
es

or
an

y
ot

he
r

ju
ris

di
ct

io
n,

or
an

y
of

fic
er

,
ag

en
t

or
em

pl
oy

ee
th

er
eo

f
to

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

w
ith

su
ch

pe
rs

on
,

[o
r

in
re

la
tio

n
to

co
m

m
er

ci
al

w
ho

m
ap

pl
ic

at
io

n
is

m
ad

e
fo

r
a

lo
an

,
m

or
t

ga
ge

or
ot

he
r

fo
rm

of
fin

an
ci

al
as

si
st

an
ce

sp
ac

e
as

to
ag

e;
]

or
an

y
in

te
nt

to
m

ak
e

an
y

su
ch

lim
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

s.
fo

r
th

e
pu

rc
ha

se
,

ac
qu

is
iti

on
,

co
ns

tru
ct

io
n,

re
ha

bi
lit

at
io

n,
re

pa
ir

or
m

ai
nt

en
an

ce
of

cr
im

in
at

io
n.

an
y

ho
us

in
g

ac
co

m
m

od
at

io
n,

la
nd

or
co

m
m

er
ci

al
sp

ac
e[

,
or

an
y

of
fic

er
,

ag
en

t
or

(c
)

R
ea

t
es

ta
te

br
ok

er
s.

It
sh

al
l

be
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
an

y
re

al
es

ta
te

em
pl

oy
ee

th
er

eo
f)

or
an

in
te

re
st

th
er

ei
n:

br
ok

er
,

re
al

es
ta

te
sa

le
sp

er
so

n
or

em
pl

oy
ee

or
ag

en
t

th
er

eo
f:

(1
)

To
di

sc
rim

in
at

e
ag

ai
ns

t
su

ch
ap

pl
ic

an
t

or
ap

pl
ic

an
ts

be
ca

us
e

of
th

e
ac

tu
al

or
pe

r-

(1
)

To
re

fu
se

to
se

ll,
re

nt
or

le
as

e
an

y
ho

us
in

g
ac

co
m

m
od

at
io

n,
la

nd
or

co
m

m
er

ci
al

ce
iv

ed
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
,

[s
ex

]
ge

nd
er

,
di

sa
bi

lit
y,

se
xu

al
or

ie
nt

a-

sp
ac

e
or

an
la

te
re

st
th

er
ei

n
to

an
y

pe
rs

on
or

gr
ou

p
of

pe
rs

on
s

or
to

re
fu

se
to

tio
n,

ag
e,

m
ar

ita
l

st
at

us
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
of

su
ch

ap
pl

ic
an

t
or

ne
go

tia
te

fo
r

th
e

sa
le

,
re

nt
al

or
le

as
e,

of
an

y
ho

us
in

g
ac

co
m

m
od

at
io

n,
la

nd
or

ap
pl

ic
an

ts
or

of
an

y
m

em
be

r,
st

oc
kh

ol
de

r,
di

re
ct

or
,

of
fic

er
or

em
pl

oy
ee

of
su

ch

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st
th

er
ei

n
to

an
y

pe
rs

on
or

gr
ou

p
of

pe
rs

on
s

.
ap

pl
ic

an
t

or
ap

pl
ic

an
ts

,
or

of
th

e
oc

cu
pa

nt
s

or
te

na
nt

s
or

pr
os

pe
ct

iv
e

oc
cu

pa
nt

s

be
ca

us
e

of
th

e
ac

tu
al

or
pe

rc
ei

ve
d

ra
ce

,
cr

ee
d,

co
lo

r,
na

tio
na

l
or

ig
in

,
[s

ex
]

ge
nd

er
,

or
te

na
nt

s
of

su
ch

ho
us

in
g

ac
co

m
m

od
at

io
ns

,
la

nd
or

co
m

m
er

ci
al

sp
ac

e,
or

ag
e,

di
sa

bi
lit

y,
se

xu
al

or
ie

nt
at

io
n,

m
ar

ita
l

st
at

us
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
be

ca
us

e
ch

ild
re

n
ar

e,
m

ay
be

or
w

ou
ld

be
re

si
di

ng
w

ith
su

ch
ap

pl
ic

an
t

or
ot

he
r

of
su

ch
pe

rs
on

or
pe

rs
on

s,
or

be
ca

us
e

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

pe
rs

on
,

in
th

e
gr

an
tin

g,
w

ith
ho

ld
in

g,
ex

te
nd

in
g

or
re

ne
w

in
g,

or
in

th
e

fix
in

g
of

w
ith

su
ch

pe
rs

on
or

pe
rs

on
s,

or
[in

re
la

tio
n

to
co

m
m

er
ci

al
sp

ac
e

be
ca

us
e

of
th

e
ra

te
s,

te
rm

s
or

co
nd

iti
on

s
of

an
y

su
ch

fin
an

ci
al

as
si

st
an

ce
or

in
th

e
ap

pr
ai

sa
l

of

ag
e

of
su

ch
pe

rs
on

or
pe

rs
on

s,
or

i
to

re
pr

es
en

t
th

at
an

y
ho

us
in

g
ac

co
m

m
od

at
io

n,
an

y
ho

us
in

g
ac

co
m

m
od

at
io

n,
la

nd
or

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st
th

er
ei

n.

la
nd

or
co

m
m

er
ci

al
sp

ac
e

or
an

in
te

re
st

th
er

ei
n

is
no

t
av

ai
la

bl
e

fo
r

in
sp

ec
tio

n,
(2

)
To

us
e

an
y

fo
rm

of
ap

pl
ic

at
io

n
fo

r
[s

uc
h]

a
lo

an
,

m
or

tg
ag

e,
or

ot
he

r
fo

rm
of

sa
le

,
re

nt
al

or
le

as
e

w
he

n
in

fa
ct

it
is

so
av

ai
la

bl
e,

or
ot

he
rw

is
e

to
de

ny
or

w
ith

.
fin

an
ci

al
as

si
st

an
ce

,
or

to
m

ak
e

an
y

re
co

rd
or

in
qu

iry
in

co
nn

ec
tio

n
w

ith
ap

pl
ic

a-

ho
ld

an
y

bo
us

in
g

ac
co

m
m

od
at

io
n,

la
nd

or
co

m
m

er
ci

al
sp

ac
e

or
an

in
te

re
st

.
tio

ns
fo

r
su

ch
fin

an
ci

al
as

si
st

an
ce

,
or

in
co

nn
ec

tio
n

w
ith

th
e

ap
pr

ai
sa

l
of

an
y

th
er

ei
n

or
an

y
fa

ci
lit

ie
s

of
an

y
ho

us
in

g
ac

co
m

m
od

at
io

n,
la

nd
or

co
m

m
er

ci
al

ho
us

in
g

ac
co

m
m

od
at

io
n,

la
nd

or
co

m
m

er
ci

al
sp

ac
e

or
an

in
te

re
st

th
er

ei
n,

w
hi

ch

sp
ac

e
or

an
in

te
re

st
th

er
ei

n
fro

m
an

y
pe

rs
on

or
gr

ou
p

of
pe

rs
on

s
be

ca
us

e
of

th
e

ex
pr

es
se

s,
di

re
ct

ly
or

in
di

re
ct

ly
,

an
y

lim
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n

as

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
,

[s
ex

}
ge

nd
er

,
ag

e,
di

sa
bi

lit
y,

to
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
,

[s
ex

]
ge

nd
er

,
di

sa
bi

lit
y,

se
xu

al
or

ie
nt

at
io

n,

ac
tu

al
or

ie
nt

at
io

n,
m

ar
ita

l
st

at
us

or
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

of
su

ch
pe

rs
on

ag
e,

m
ar

ita
l

st
at

us
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
,

or
w

he
th

er
ch

ild
re

n
ar

e,
m

ay

or
pe

rs
on

s,
or

be
ca

us
e

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

w
ith

su
ch

pe
rs

on
be

,
or

w
ou

ld
be

re
si

di
ng

w
ith

a
pe

rs
on

.

or
pe

rs
on

s(
,

or
in

re
la

tio
n

to
co

m
m

er
ci

al
sp

ac
e

be
ca

us
e

of
th

e
ag

e
of

su
ch

pe
rs

on
(e

)
R

ea
l

at
ta

te
se

rv
ic

es
.

It
sh

al
l

be
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

to
de

ny
a

pe
rs

on

O
'

9®
''°

ª*
Ï•

ac
ce

ss
to

,
or

m
em

be
rs

hi
p

in
or

pa
rti

ci
pa

tio
n

in
,

a
m

ul
tip

le
lis

tin
g

se
rv

ic
e,

re
al

es
ta

te

Q
)

To
de

cl
ar

e,
pr

in
t

or
ci

rc
ul

at
e

or
ca

us
e

to
be

de
cl

ar
ed

,
pr

in
te

d
or

ci
rc

ul
at

ed
an

y
br

ok
er

s'
or

ga
ni

za
tio

n,
or

ot
he

r
se

rv
ic

e
be

ca
us

e
of

th
e

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,

st
at

em
en

t,
ad

ve
rti

se
m

en
t

or
pu

bl
ic

at
io

n,
or

to
us

e
an

y
fo

rm
of

ap
pl

ic
at

io
n

fo
r

co
lo

r,
na

tio
na

l
or

ig
in

,
ge

nd
er

,
di

sa
bi

lit
y,

se
xu

al
or

ie
nt

at
io

n,
ag

e,
m

ar
ita

l
st

at
us

,
or

th
e

pu
rc

ha
se

,
re

nt
al

or
Ita

se
of

an
y

bo
us

in
g

ac
co

m
m

od
at

io
n,

Ia
nd

or
co

m
m

er
ci

al
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

of
su

ch
pe

rs
on

or
be

ca
us

e
ch

ild
re

n
ar

e,
m

ay
be

or
w

ou
ld

sp
ac

e
or

an
in

te
re

st
th

er
ei

n
or

to
m

ak
e

an
y

re
co

rd
or

in
qu

iry
in

co
nn

ec
tio

n
w

ith
be

re
si

di
ng

w
ith

su
ch

pe
rs

on
.

th
e

pr
os

pe
ct

iv
e

pu
rc

ha
se

,
re

nt
al

or
le

as
e

of
an

y
ho

us
in

g
ac

co
m

m
od

at
io

n,
la

nd
or

(f)
R

ea
l

es
ta

te
re

la
te

d
tra

ns
ac

tio
ns

.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st
th

er
ei

n
w

hi
ch

ex
pr

es
se

s,
di

re
ct

ly
or

in
di

re
ct

ly
,

an
y

pe
rs

on
w

ho
se

bu
si

ne
ss

in
cl

ud
es

th
e

ap
pr

ai
sa

l
of

ho
us

in
g

ac
co

m
m

od
at

io
ns

,
la

nd

a¤
di

m
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n

as
to

ra
ce

,
cr

ee
d,

co
lo

r,
na

tio
na

l
or

co
m

m
er

ci
al

sp
ac

e
or

in
te

re
st

th
er

ei
n

or
an

em
pl

oy
ee

or
ag

en
t

th
er

eo
f

to
di

sc
rim

i-

se
nd

er
,

ag
e,

As
ab

m
ty

se
xu

al
or

ie
nt

at
io

n,
m

ar
ita

l
st

at
us

or
al

ie
na

ge
na

te
in

m
ak

in
g

av
ai

la
bl

e
or

in
th

e
te

rm
s

or
co

nd
iti

on
s

of
su

ch
ap

pr
ai

sa
l

on
th

e
ba

si
s

or
ci

tiz
en

sb
sp

st
at

us
,

or
to

w
he

th
er

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

w
ith

of
th

e
ac

tu
al

or
pe

rc
ei

ve
d

ra
ce

,
cr

ee
d,

co
lo

r,
na

tio
na

l
or

ig
in

,
ge

nd
er

,
di

sa
bi

lit
y,

se
xu

al

9*
t*®

¤•
or

(in
re

la
tio

n
to

co
m

m
er

ci
al

sp
ac

e
as

to
ag

e;
or

]
an

y
in

te
nt

to
m

ak
e

or
ie

nt
at

io
n,

as
e,

m
ar

ita
l

st
at

us
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
of

an
y

pe
rs

on
or

su
ch

lim
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n.

.
be

ca
us

e
ch

ild
re

n
ar

e,
m

ay
be

or
w

ou
ld

be
re

si
di

ng
w

ith
su

ch
pe

rs
on

.

G
l

b
in

du
ce

or
at

te
m

pt
to

in
du

ce
an

y
pe

rs
on

to
se

ll
or

re
nt

an
y

ho
us

in
g

ac
co

m
m

o-
Kf

)1
(s

t
Ap

pl
ic

ab
U

lty
t

pe
rs

on
s

un
de

r
ei

gh
te

en
ye

ar
s

of
ag

e.
Th

e
pr

ov
is

io
ns

of
th

is
su

b&
vi

-

or
co

m
nw

ci
al

sp
ac

e
or

an
in

te
re

tt
th

er
ei

n
by

re
pr

es
en

ta
tio

ns
,

st
on

,
as

th
ey

re
la

te
to

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
es

in
ho

us
in

g
ac

co
m

m
od

at
io

ns
,

as
PR

ei
t

or
im

pR
ei

t,
te

ga
rd

ng
th

e
en

try
or

pr
os

pe
ct

iv
e

en
try

in
to

th
e

ne
ig

hb
or

-
la

nd
an

d
co

m
m

er
ci

al
sp

ac
e

or
an

in
te

re
st

th
er

ei
n

an
d

le
nd

in
g

pr
ac

tic
es

on
th

e
ba

si
s

of

at
m

ar
i

st
at

,
na

at
or

eg
in

at
e

r
ti

ns
I

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

. 
. 

. 
. 

(3
) 

To
 tl

«l
tn

. p
rf

at
 o

r c
ir

ad
at

e o
r a

iu
ie 

to
 b

e 
a:

ltn
d, 

pr
in

te
d 

or 
cir

cu
lat

ed
 an

y 
..

..
..

..
..

..
 liM

m
ea

t o
r ·

pu
bl

ica
tJo

a, 
or

 to
 Il

le
 -
·
 fo

rm
 o

f l
lp

J)J
ica

lio
n 

fo
r,' 

th
e 

pu
rc

:b
ae

, r
nt

al
 o

r l
ea

se
 o

f s
uc

h 
la

nd
 o

r 
co

m
m

er
cia

l s
pa

ce
 o

r·
a 

in
ter

es
t 

""
""

'o
r I

O
 rn

ab
 ll

lJ
 r.

..
.i

 or
 ia

qu
ir

y 
ID

 co
na

cc
tio

n l
riC

b 
th

e p
ro

sp
ec

tiv
e P

Iil'
-·

 
c:b

aM
, r

em
al

 o
r I

C
lle

 o
f 1

ue
h 

lan
d 

or
 c

om
m

cr
da

l a
pa

ce
 o

r 
an

 I
nt

--
, t

he
re

in
 

wl
lic

ll a
p

t 
• 
•
•
 di

re
cd

y o
r l

ad
in

c:
dy

, I
II

J D
m

ita
lio

n. 
1p

cd
flc

at
io

n o
r c

Us
c:r

fm
fna

. 
do

a u
 IO

 ra
ce

, c
re

ed
, c

olo
r, 

Dl
do

DI
I o

ria
in

, [
se

x)
 r,

nd
er

, a
1e

. d
isa

bil
ity

. s
ex

ua
l 

..,
,ll

lll
on

, 1
11

1ri
ta1

 1t
1t

u1
 o

r a
&

en
ap

 o
r c

iti
ze

ns
hi

p 
ltl

tU
s; 

or
 w

he
th

er
 c

bD
dr

ea
 · 

•e
;. 

m
a,

 b
e o

r w
ou

ld
 b

e r
es

id
in

a w
ltb

 au
c:b

 p
er

so
n,

 [o
r i

n 
re

la
tio

n 
to

 co
m

m
er

cia
l 

IP
IC

e 
• 

to
 aa

e:J
 o

r a
ny

 iD
ten

t t
o 

m
ak

e a
ny

 su
ch

 li
m

ita
tio

n,
 ~

ed
fi

c:
ad

on
 ·o

r d
is-

· 
cr

im
im

do
a.

 
(e

) 
.
.
,
 _

,.
,.

 .,
_

_
.,

_
 I

t •
ba

ll 
be

 u
nl

aw
fu

l d
isc

:rl
m

in
ato

ry
 p

ra
cti

ce
 fo

r a
ny

 re
al

 e
sta

te
 

br
ok

er
, r

ea
l e

aa
e A

la
pe

no
a 

or
 em

pl
oJ

ee
 o

r q
en

t t
he

re
of

: 
· 

(I
) 

To
 re

fu
se

 to
 te

ll,
 re

nt
 o

r l
ea

se
 an

y 
bo

us
in

a.a
c:c

:o
m

m
od

ati
on

, l
an

d 
or

 co
m

m
er

cia
l 

ap
ac

e 
or

 • 
,,

,,
..

, t
he

ni
n 

to
 a

ny
 p

er
so

n 
or

 a
ro

up
 o

f p
en

on
s 

or
 to

 re
fu

se
 to

 
nq

ot
ia

te
 fo

r l
be

 sa
le

, r
en

tal
 o

r l
ea

se
, o

r a
ny

 h
ou

sin
a 

ac
:co

m
m

od
ati

on
, l

an
d 

or
 

co
nu

na
da

l 
sp

ac
e 

or
 "

" 
,,

,_
_

, 
,,

_
_

,,
 t

o 
an

y 
pe

rso
n 

or
 g

ro
up

· o
f 

pe
rs

on
s 

be
ca

lll
C 

of
 I.b

e «
""

'1
 or

 w
ed

w
Jd

ra
ce

, c
re

ed
, c

ol
or

, n
at

io
na

l o
ria

in
, [

se
x)

 r,
nd

er
, 

•
•
 ""

""
'11

17
. 1

1n
al

 or
l,n

ta
tlo

n,
 m

ar
ita

l n
at

u1
 o

r a
lie

na
ae

 o
r d

tiz
en

sb
ip

 st
ai

ui
 

or
 lll

C
b 

pe
no

a 
or

 pe
rso

ns
. o

r b
ec

au
se

 c:
bil

dr
en

 ar
e, 

m
ay

 b
e 

or
 w

ou
ld

 b
e r

es
id

in
a 

. 
w

ith
 su

c:b
 p

er
so

n 
or

 p
er

so
ns

, o
r [

in
 re

lat
io

n 
to

 co
m

m
er

cia
l s

pa
ce

 b
ec

au
se

 o
r t

he
 

q
e

 of
 1U

cb
 p

en
on

 or
 pe

no
as

, o
r) 

to
 re

pr
es

en
t t

ha
t a

ny
 h

ou
sin

g 
ac

co
m

m
od

at
io

n 
la

nd
 o

r c
om

m
•c

ia
l s

pa
ce

 o
r a

n 
in

t,r
,st

 th
em

n 
is 

no
t a

va
ila

bl
e 

fo
r 

In
sp

ec
tio

n' 
..

,.
, r

aa
l o

r l
as

e w
he

n 
ID

 rac
e it

 is
 so

 av
ail

ab
le,

 o
r o

th
er

w
ise

 to
 d

en
y 

or
 wit

..: 
bo

ld
 a

ny
 b

ou
ti.

. I
CC

Om
m

od
atl

on
, l

an
d 

or
 c

om
m

er
cia

l 
ap

ac
e 

or
 a

n 
In

ter
es

t 
,,

,.
_,

, o
r l

fl
J 

flC
iU

lie
s 

or
 a

ny
 b

ou
sin

a 
uc

oa
un

od
al

io
n,

 la
nd

 o
r c

om
m

en
:ia

l 
ap

ac
e o

r a
,.._

,,,_
..,,

, fro
m

 an
y p

er
so

n 
or

 a
n,

up
 or

 pe
no

as
 b

ec
au

se
 o

r t
he

 
IIC

tlU
II o

r ,
,,

,,
_

M
l ra

ce
, c

re
ed

, c
ol

or
, n

at
io

na
l o

ria
ln

, [
se

x)
 1e

nd
,r,

 •r
e, 

dls
t1b

ilit
y, 

. 
llm

U
II 

or
lM

td
o,

,. 
m

ar
ita

l s
ta

tu
s 

or
 al

ie
nq

, o
r d

tiz
en

sb
ip

 st
at

us
 o

r s
ue

b 
pe

no
n 

· 
or

 ,e
no

u,
 or

 be
ca

uH
 ch

ild
re

n s
e,

 m
ay

 be
 or

 w
ou

ld
 b

e r
es

id
in

g w
ith

 su
ch

 p
en

on
 

or
 pe

rr
oa

s(
. o

r ID
 re

la
tio

n 
to

 co
au

ne
rd

al
 sp

ac
e b

ec
au

se
 o

r t
he

 ag
e o

r s
uc

h 
pe

no
n 

or
 p

en
on

aJ
. 

(2
) 

To
 d

fd
tf

f,
 p

ri
nt

 o
r c

in
:u

lat
e o

r c
au

se
 to

 b
e 

"'4
clo

m
l, 

pr
im

ed
 o

r c
:ir

c:u
lat

ed
 a

ny
 

.
.
.
.
.
,
 ld

ve
rd

se
m

en
t o

r p
ub

lic
at

io
n,

 o
r t

o 
Il

le
 an

y 
fo

rm
 o

f a
pp

lic
at

io
n 

fo
r 

di
e P

lll
cl

w
e.

 re
ata

1 o
r l

eu
e o

r a
ny

 ho
us

ina
 

la
nd

 o
r c

om
m

er
cia

l 
:
-

o
r
.,

,~
 lltt

rr
ln

 o
r t

o 
m

ak
e 1

11Y
 re

co
rd

 o
r I

nq
ui

ry
 in

 co
nn

ec
tio

n 
w

ith
 

p
ro

lp
lC

ti'
le

 pu
rc

:b
ue

, r
en

ta
l o

r l
cu

e o
f a

ny
 b

ou
lin

a a
c:c

om
m

od
ali

on
, l

an
d 

or
 

w
e

rd
ll

 IP
IC

II 
or

.,,
 ,,

,,
..

.,
 ,,

_
..

 w
bic

:b 
ap

re
ae

s,
 d

ire
ct

ly
 o

r l
nd

ire
ctl

y, 
an

, l
lm

illd
on

, I
Pl

df
ic

ad
on

 o
r d

iJc
rim

ln
ad

on
 u

 to
 ra

ce
, c

re
ed

, c
ol

or
, n

at
io

na
l 

or
ial

a. 
(ae

xl 
,-

,.
. •

•
 M

bl
ll

ty
, a

X
fll

ll o
rie

nta
tio

n, 
m

ar
ita

l 1
1a

tU
s o

r a
lie

aa
ge

 
• 

dd
:re

nl
bi

p l
ta

&
ul

, o
r c

o w
be

cb
er 

c:b
ild

re
n a

re
, m

ay
 b

t o
r w

ou
ld

 be
 re

sid
in

a w
ith

 
:.:=

;:.!
7 ~

':
»

-~
d

ll
 spa

ce
 as

 to
 q

e;
 or

J 
an

y 
in

te
nt

 to
 m

ak
e 

. 
•
-u

 or
 cl

ilc
rim

i11
1tl

on
. 

· 
f1J

 =:
::--

pt to
 ln

llr
o 

M
Y,

,,,
.,,

,,,
 to

 n
il
 or

 r,
nt

 an
y 

ho
ur

ln
g t

l«
O

m
m

o-
. 

or
 to

lll
lll

ed
tll

 IP
"°

' or
 •"

 ,,,
,._

,. t,.
,_,, 

by
 ,.,

_,,
,,,.

lio
ns •

. 
,z

pl
ld

t o
r b

np
/Jd

t. 
tw

ro
rd

Jn
g 

,,
_ 

en
t,y

 o
r
~

 ..
 en

tr
y 

In
to

 th
•· 

nd
gh

bo
~ 

·. 
"°"

"::
,_-

-oJ
•,,.

.,,o
r,,.

.,_
oJ

""?
,_.

, cr
w

rl
, a

,/o
r, 

•
•
 dl

.rt
lb

il-
. 

l1J
,. 

D
M

lll
ot

lo
n. 

lll
llr

ltt
l/ 

na
tw

, 1
1t1

tlo
na

l o
rig

in
, 1

1n
.n.

,..o
r-·

t:1
t11

.en
sh

lp 
· 

· .
 st

at
us

 o
r ~

,-
,o

n 
,,,

,,.
..,

-,
,. 

w
ith

 w
ho

m
 dl

ild
ml

 ,n
~

 mr
q b

e o
/w

oii
ld1

,e 
ra

id•
 : 

""~-
' 
..

 :·, 
.. 

' 
.·,

,).
: 

-"/'
: 

'',
" 

(d
) 
un

di
n,

 pr
ac

tic
er

. I
t s

lla
ll b

e 
an

 u
nl

aw
fu

l d
isc

rim
in

a~
ry

 p
nc

:ti
c:

e 
fo

r a
ny

 p
er

so
n,

 
· b

an
k.

 tr
us

t c
om

pa
ny

. p
riv

at
e b

an
ke

r. s
a,i

,tn
gs

 b
an

k,
 'in

du
str

ia
l b

an
k~

 sa
vi

na
s a

nd
 lo

an
 

as
so

ci
at

io
n,

 c
re

di
t u

ni
on

. i
nv

es
tm

en
t c

om
pa

ny
, m

or
ta

aa
e 

co
mp

an
y, 

iasu
raoc

:e c
om

-
pa

ny
, o

r o
th

er
 fi

na
nc

ial
 in

sli
iu

tio
n o

r l
en

de
r, 

do
in

g b
us

in
es

s i
n 

th
e c

:ity
 an

d 
if

 in
co

rp
o-

ra
te

d r
eg

ar
dl

es
s o

r w
he

th
er

 in
co

rp
or

at
ed

 un
de

r t
he

 la
ws

 o
f t

he
 st

at
e o

f N
ew

 Y
or

k, 
th

e 
. U

ni
te

d 
St

at
es

 o
r a

ay
 o

th
er

 ju
ris

di
ct

io
n,

 o
r a

ny
 o

/lk
f!r

. -
,e

nt
 or

 .,p
1o

,-t
he

re
of

 to
 . 

w
ho

m
 a

pp
lic

at
io

n 
ls 

m
ad

e f
or

 a
 lo

an
, m

or
tg

ag
e o

r o
th

er
 fo

rm
 o

f f
in

an
cia

l a
ss

ist
an

ce
 

fo
r t

be
 p

ur
ch

as
e,

 a
cq

ui
sit

io
n,

 c
on

su
uc

:ti
on

, r
cb

ab
iQ

tal
io

n,
 re

pa
ir 

or
 m

ain
ten

an
ce

 o
f 

an
y 

bo
us

in
a 

ac
co

m
m

od
ati

on
, l

an
d 

or
 c

om
m

er
cia

l s
pa

ce
[, 

or
 a

ny
 o

ffi
ce

r, 
ag

en
t o

r 
em

pl
oy

ee
 th

er
eo

f)
 o

r a
n 

in
t,r

es
t t

he
re

in:
 

(I
) 

To
 d

is
cr

im
io

al
e q

al
ns

t s
uc

h 
ap

pl
ic:

an
t o

r a
pp

lic
an

ts 
be

ca
us

e o
r t

he
 ac

tu
al

 or
 pe

r-
ce

ive
d r

ac
e, 

cre
ed

, c
ol

or
, n

at
io

na
l o

rig
in

, [
se

x)
 g

en
de

r, 
dis

ab
ili

ty,
 n

xu
al

 or
len

ta
-·

 
tio

n,
 a

ge
, m

ar
ita

l s
ta

tu
s 

or
 a

lic
na

ge
 o

r c
iti

ze
ns

hi
p 

sta
tu

s 
or

 su
ch

 a
pp

lic
an

t o
r 

ap
pl

ic
an

ts 
or

 o
r a

ny
 m

em
be

r, 
sto

ck
ho

ld
er

, d
ire

cto
r, 

of
fic

er
 o

r e
m

pl
oy

ee
 o

r s
uc

h 
ap

pl
ic

an
t o

r a
pp

lic
an

ts,
 o

r o
f t

be
 O

t:t
:U

pa
nt

s o
r t

en
an

ts
 o

r p
ro

sp
ec

tiv
e o

cc
up

an
ts 

or
 t

en
an

ts 
or

 s
uc

h 
ho

us
in

a 
ac

co
m

m
od

ati
on

s, 
la

nd
 o

r-
co

m
m

er
cia

l 
sp

ic
e,

 o
r 

be
ca

us
e c

hi
ld

re
n 

ar
e, 

m
ay

 b
e o

r w
ou

ld
 b

e r
es

id
in

g 
w

ith
 s

uc
h 

ap
pl

ic
an

t o
r o

th
er

 
p,

rs
on

, i
n 

ttie
 gr

an
tin

&
, w

ith
ho

ld
in

g,
 a

te
nd

in
g 

or
 re

ne
w

in
g, 

or
 in

 th
e 

rax
ing

 o
r 

ra
te

s, 
ter

m
s o

r c
on

di
tio

ns
 o

r a
ny

 su
ch

 fi
na

nc
ial

 a
ss

ist
an

ce
 o

r I
n 

th
e a

pp
rll

isa
l o

f 
an

y 
ho

us
in

g 
ac

co
m

m
od

at
io

n,
 la

nd
 or

 co
mm

er
d1

1l 
sp

ac
e o

r a
n 

In
ter

es
t t

he
re

in
. 

(2
) 

To
 u

se
 a

ny
 f

or
m

 o
r a

pp
lic

at
io

n 
ro

r [
su

ch
) a

 lo
an

, m
or

tg
ag

e, 
or

 o
th

er
 fo

rm
 o

f 
fin

an
cia

l a
ss

ist
an

ce
, o

r .t
o 

m
ak

e a
ny

 re
co

rd
 o

r i
nq

ui
ry

 in
 co

nn
ec

tio
n 

w
ith

 ap
pl

ic
a•

 
lio

ns
 f

or
 s

uc
h 

fin
an

cia
l a

ss
ist

an
ce

, o
r i

n 
co

nn
ec

tio
n 

wi
th

 th
e 

ap
pr

rn
st1

l o
f a

ny
 

ho
us

in
g a

cc
om

m
od

at
io

n,
 la

nd
 o

r c
om

m
,n

:ia
l q

Jt
lC

e 
or

 an
 in

ter
es

t t
he

nd
n,

 w
hi

ch
 

ex
pr

es
se

s, 
di

re
ctl

y 
or

 in
di

re
ctl

y, 
an

y 
lim

ita
tio

n,
 sp

ec
ifi

ca
tio

n 
or

 d
isc

rim
in

ati
on

 a
s 

to
 ra

ce
, c

re
ed

, c
ol

or
, n

at
io

na
l o

rig
in

, [
se

x)
 g

en
de

r, 
dis

ab
ili

ty.
 n

m
al

 or
ien

ta
tio

n,
 

ag
e.-

m
ar

ita
l s

ta
tu

s o
r a

lle
na

p 
or

 dt
iz

en
sb

ip
 st

at
us

, o
r w

he
th

er
 ch

ild
re

n 
ar

e, 
m

ay
 

be
, o

r w
ou

ld
 b

e 
re

sid
in

g 
w

ith
 a

 p
er

so
n.

 
(e

) 
Re

al
 es

ta
te 

.se
nl

ce
r. 

It 
sh

al
l b

e a
n 

un
law

ful
 di

sc
rim

in
at

or
y p

ra
cti

ce
 to

 d
en

y 
a p

er
so

n 
ac

ce
ss 

to
, o

r m
em

be
rs

hi
p 

In 
or

 pa
rti

cip
at

io
n 

in
, a

 m
ul

tip
le 

lis
tin

g s
er

vic
e.

 re
t1

I e
st1

1te
 

br
ok

o-
s' o

rg
on

lst
io

n,
 o

r o
th

er
 nr

vi
t:e

 be
ca

us
e o

f th
e a

ctu
11

l o
r ,

,.r
ff

lv
ed

 ra
ce

. c
rff

ll,
 

co
lor

. n
ati

on
11

I o
rig

in;
 r

,n
de

r. 
dis

ab
ili

ty.
 s

au
t1

I o
rie

nta
tio

n~
 a

ge
, m

ar
ita

l s
ta

tu
s, 

or
 

. a
lie

na
ge

or
 dt

ia
ns

hl
ps

ta
tu

s o
f ,u

ch
pe

rs
on

 or
 be

ca
us

e c
hi

ld
re

n a
re

, m
ay

 b
eo

r w
ou

ld
 ·

 
· 

be
 ra

id
in

g 
wi

th
 su

ch
 p

en
on

. 
· 

. 
. 

. 
· 

(/)
 R

ea
l ,

st
at

e r
ela

ted
 tr

an
sa

cti
on

s. 
It

 sh
tll

l b
e 

an
 u

nl
aw

fu
l d

isc
rim

lnt
1t6

ry
 pr

,J
Ct

lce
 J_

or 
an

y 
pn

on
 w

ho
a 

bu
si

na
s 

in
clu

de
s t

he
 11

pp
rll

ist
ll o

f h
ou

sin
g 

ac
:co

mm
od

ati
on

s, 
Ia

n~
 

or
 co

m
m

er
cia

l s
pa

ce
 o

r i
nt

er
es

t t
he

re
in

 or
 an

 em
pl

oy
ee

 o
r a

ge
nt

 th
er

eo
f to

 t!i6
crlm

•-
na

r. 
in 

m
ak

in
g 

,n;
,,il

ab
le 

or I
n 

th
e t

er
m

s o
r co

nd
iti

on
s o

f ,u
ch

 ap
pr

ais
al 

on
 th

e b
as

is 
of

 th
e a

ct
w

l o
rp

e,
ul

ve
d r

t1c
e, 

cr
ee

d,
 co

lor
, n

at
io

na
l o

rig
in

, g
en

de
r. 

dis
tlb

ill
ty.

 ff
JC

lla
l 

· o
rlM

ia
tio

n,
 a

ge
,. m

t11
1t1

1I 
sta

tu
s o

r t
lll

en
ar

,. 
or

 d
liu

ns
hi

p 
n1

1tU
8 o

f a
ny

 p
er

so
n· 

or
 

be
ca

us
e d

rll
dr

en
 a

re
 ·.m

ay
 b

e o
r w

ou
ld

 b
e r

es
idi

ng
 w

ith
 su

ch
 p

en
on

. 
· · 

· 
. 

[(f
)J 

(rJ
 A

p
p

ll
a

,"
'1

1
,r

,-
un

d,
r a

fli
,_

, ,
-,

. o
f 1

11
••.

 T
he

 p
ro

vi
si

on
s 

or
 th

is
 su

bd
iv

i-
, 

. · 
· li

on
, u

 t
be

y 
re

la
te

 to
 un

la
wf

ul
 di

sc
rim

in
lll

or
y p

ra
ct

ic
es

 in
 ho

us
in

g a
cc

om
mo

da
tl~

ns
. 

· 
. ··

. la
nd

 11
nd

 c
om

ir
w

cl
!l

l~
 or

 ai
l in

ter
es

t th
er

ein
 a

nd
 le

nd
in

g p
r«

tlc
er

on
 th

.-1
,a

sis
 o

f 
sh

al
l n

ot
 ap

pl
y :to

 une
nu

u_
rd

po
ted

 pe
rso

ns
 u

nd
er

 th
e 8

8:e
 o

f e
lgb

tee
n 
~

-
. .

 . 

R
. A

pp
. 3

52



16
12

M
(h

)
Ap

pa
M

ty
t

6s
cr

im
bs

ad
es

ag
ab

as
t

pe
rs

on
s

w
in

s
ch

H
dr

m
.

Th
e

pr
ov

is
io

ns
of

th
is

(n
)

D
is

cr
im

bs
ad

on
on

th
e

ba
si

s
of

oc
cu

pa
tio

n
pr

oh
ib

ite
d

in
ho

us
be

g
ac

co
m

m
od

ad
on

s.
(c

ha
pt

er
i

su
bd

vi
si

on
w

ith
re

sp
ec

t
to

di
sc

rim
in

at
io

n
ag

ai
ns

t
pe

rs
on

s
w

ith
w

ho
m

ch
il.

W
he

re
a

ho
us

in
g

ac
co

m
m

od
at

io
n

or
an

in
te

re
st

th
er

ei
n

is
so

ug
ht

or
oc

cu
pi

ed
ex

cl
u-

dr
en

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

sh
al

l
no

t
ap

pl
y

to
[d

or
m

ito
rie

s
or

to
th

e
re

nt
al

.
si

ve
ly

fo
r

re
si

de
nt

ia
l

pu
rp

os
es

,
th

e
pr

ov
is

io
ns

of
th

is
su

bd
vi

si
on

sh
al

l
be

co
ns

tru
ed

to
of

ba
ss

in
g

un
its

in
su

re
d,

su
bs

id
iz

ed
or

gu
ar

an
te

ed
by

th
e

fe
de

ra
l

go
ve

rn
m

en
t

th
at

pr
oh

ib
it

di
sc

rim
in

at
io

n
in

th
e

sa
le

,
re

nt
al

,
or

le
as

in
g

of
su

ch
ho

us
in

g
ac

co
m

m
od

at
io

n
ar

e
sp

ec
ifi

ca
lly

de
si

gn
ed

to
pr

ov
id

e
ac

co
m

m
od

at
io

ns
fo

r
se

ni
or

ci
tiz

en
s

]
ho

us
in

g
fo

r
or

in
te

re
st

th
er

ei
n

an
d

in
th

e
te

rm
s,

co
nd

iti
on

s
an

d
pr

iv
ile

ge
s

of
th

e
sa

le
,

re
nt

al
or

G
M

W
pe

rs
om

as
de

fin
ed

in
pa

ra
gr

ap
hs

tw
o

an
d

th
re

e
of

su
bd

iv
is

io
n

(b
)

of
se

ct
io

n
le

as
in

g
of

su
ch

ho
us

in
g

ac
^^

m
m

od
go

n
or

in
te

re
st

th
er

ei
n

an
d

in
th

e
fu

rn
is

hi
ng

of
th

irt
y-

dx
hu

nd
re

d
se

ve
n

of
tit

le
fo

rty
-tw

o
of

th
e

U
ni

te
d

St
at

es
co

de
an

d
an

y
re

gu
la

-
fa

ci
lit

ie
s

or
se

rv
ic

es
in

co
nn

ec
tio

n
th

er
ew

ith
,

on
ac

co
un

t
of

a
pe

rs
on

's
oc

cu
pa

tio
n.

do
n

pr
om

ul
ga

te
d

th
er

eu
nd

er
.

6
;

Al
di

ng
an

d
ab

et
tin

g.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
an

y
pe

rs
on

to
(i)

Ap
pB

as
M

ty
;

se
ni

or
dd

ze
n

ho
us

in
g.

Th
e

pr
ov

is
io

ns
of

th
is

su
bd

iv
is

io
n

w
ith

re
sp

ec
t

ai
d,

ab
et

,
in

ci
te

,
co

m
pe

l
or

co
er

ce
th

e
do

in
g

of
an

y
of

th
e

ac
ts

fo
rb

id
de

n
un

de
r

th
is

ch
ap

te
r,

or
to

di
sc

rim
in

at
io

n
on

th
e

ba
si

s
of

ag
e

sh
al

l
no

t
ap

pl
y

to
th

e
re

st
ric

tio
n

of
th

e
sa

le
to

at
te

m
pt

to
do

so
.

re
nt

al
or

le
as

e
of

an
y

ho
us

in
g

ac
co

m
m

od
at

io
n,

la
nd

or
co

m
m

er
ci

al
sp

ac
e

or
an

in
t

•
R

et
al

ia
tio

n.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
an

y
pe

rs
on

en
ga

ge
d

in
es

t
th

er
ei

n
ex

cl
us

iv
dy

to
pe

rs
on

sf
ift

y-
f

ve
ye

ar
s

of
ag

e
or

ol
de

r.
Th

is
pa

ra
gr

ap
h

sh
al

l
an

y
ac

tiv
ity

to
w

hi
ch

th
is

[s
ec

tio
n]

ch
ap

te
r

ap
pl

ie
s

to
re

ta
lia

te
or

di
sc

rim
in

at
e

in
an

y
m

an
ne

r
na

be
co

es
st

rs
ee

d
to

pe
rm

it
ds

cr
im

in
at

io
n

ag
ai

ns
t

su
ch

pe
rs

on
s

fif
ty

-fi
ve

ye
ar

s
of

ag
e

ag
ai

ns
t

an
y

pe
rs

on
be

ca
us

e
su

ch
pe

rs
on

ha
s

(i)
op

po
se

d
an

y
pr

ac
tic

e
fo

rb
id

de
n

un
de

r
th

is
or

ol
de

r
on

th
e

ba
si

s
of

w
he

th
er

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

di
ng

in
su

ch
ch

ap
te

r
[o

r
su

ch
pe

rs
on

]
,

(ii
)

fil
ed

a
co

m
pl

ai
nt

,
te

st
ifi

ed
or

as
si

st
ed

in
an

y
pr

oc
ee

di
ng

un
de

r
ho

se
si

ng
ac

co
m

m
od

at
io

n
or

la
nd

or
an

in
te

re
st

th
er

ei
n

un
le

ss
su

ch
di

sc
rim

in
at

io
n

is
th

is
ch

ap
te

r,
(ii

i)
co

m
m

en
ce

d
a

ci
vi

l
ac

tio
n

al
le

gi
ng

th
e

co
m

m
is

si
on

of
an

ac
t

w
hi

ch
w

ou
ld

be
ot

he
rw

is
e

pe
rm

itt
ed

pu
rs

ua
nt

to
pa

ra
gr

ap
h

(h
)

of
th

is
su

bd
iv

is
io

n.
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

un
de

r
th

is
ch

ap
te

r,
(iv

)
as

si
st

ed
th

e
co

m
m

is
si

on
or

th
e

m
Ap

pH
ea

M
ty

s
do

rn
sh

w
y

re
si

de
nc

e
op

er
at

ed
by

ed
uc

at
io

na
l

in
st

itu
tio

n.
Th

e
pr

ov
i-

co
rp

or
at

io
n

co
un

se
l

in
an

in
ve

st
ig

at
io

n
co

m
m

en
ce

d
pu

rs
ua

nt
to

th
is

tit
le

,
or

(v
)

pr
ov

id
ed

an
y

do
m

of
th

is
su

bd
vi

si
on

re
la

tin
g

to
di

sc
rim

in
at

io
n

on
th

e
ba

si
s

of
ge

nd
er

in
ho

us
in

g
irt

fo
rm

at
io

n
to

th
e

co
m

m
is

si
on

pu
rs

ua
nt

to
th

e
te

rm
s

of
a

co
nc

ilia
tio

n
ag

re
em

en
t

m
ad

e
pu

r-

ac
co

m
m

od
at

io
n

sh
an

no
t

pr
oh

ib
it

an
y

ed
uc

at
io

na
l

in
st

itu
tio

n
fro

m
m

ak
in

g
ge

nd
er

su
an

t
to

se
ct

io
n

8-
11

5
of

th
is

ch
ap

te
r.

di
st

in
ct

io
ns

in
do

rm
ito

ry
re

si
de

nc
es

w
hi

ch
w

ou
ld

be
pe

rm
itt

ed
un

de
r

se
ct

io
ns

86
.3

2
8.

Vi
ol

at
io

n
of

co
nc

ilia
tio

n
ag

re
em

en
t.

It
sh

al
l

be
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

an
d

86
.3

3
of

M
tle

fo
rty

-fi
ve

of
th

e
co

de
of

fe
de

ra
l

re
gu

la
tio

ns
fo

r
ed

uc
at

io
na

l
in

st
itu

•
fo

r
an

y
pa

rty
to

a
co

nc
ilia

tio
n

ag
re

em
en

t
m

ad
e

pu
rs

ua
nt

to
se

ct
io

n
[8

-1
09

]
8-

11
5

of
th

is
ch

ap
-

de
ns

co
m

pe
d

de
m

un
de

r.
te

r
to

vi
ol

at
e

th
e

te
rm

s
of

su
ch

ag
re

em
en

t.
(k

)
Ap

pU
ce

M
ty

:
do

rm
ito

ry
-tw

e
ho

us
in

g
ac

co
m

m
od

at
io

ns
.

Th
e

pr
ov

is
io

ns
of

th
is

su
b-

9·
Li

ce
ns

es
an

d
pe

rm
its

.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e•

&d
si

on
w

M
ch

pr
oh

ib
it

di
st

in
ct

io
ns

on
th

e
ba

si
s

of
ge

nd
er

an
d

w
he

th
er

ch
ild

re
n

ar
e

(a
)

&c
ep

t
as

ot
he

rw
is

e
pr

ov
id

ed
in

pa
ra

gr
ap

h
(c

),
fo

r
an

ag
en

cy
au

th
or

iz
ed

to
is

su
e

a
m

ay
be

w
w

ou
ld

be
re

si
di

ng
w

ith
a

pe
rs

on
sh

aH
no

t
ap

pl
y

to
do

rm
ito

ry
-ty

pe
ho

us
in

g
lic

en
se

or
pe

rm
it

or
an

em
pl

oy
ee

th
er

eo
f

to
di

sc
rim

in
at

e
ag

ai
ns

t
an

ap
pl

ic
an

t
fo

r
a

ac
co

m
m

od
at

io
ns

in
cl

ud
in

g,
bu

t
no

t
lim

ite
d

to
,

sh
el

te
rs

fo
r

th
e

ho
m

el
es

s
w

he
re

su
ch

lic
en

se
or

pe
rm

it
be

ca
us

e
of

th
e

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
i-

&s
dn

en
ow

ar
e

in
te

nd
ed

to
re

co
gn

iz
e

ge
ne

ra
lly

ac
ce

pt
ed

va
lu

es
of

pe
rs

on
al

m
od

es
ty

gi
n,

ag
e,

ge
nd

er
,

m
ar

ita
l

st
at

us
,

di
sa

bi
lit

y,
se

xu
al

or
ie

nt
at

io
n

or
al

ie
na

ge
or

ci
tiz

en
-

an
d

pr
iv

ac
y

or
to

pr
ot

ec
t

th
e

he
al

th
,

sa
fe

ty
or

w
el

fa
re

of
fa

m
ilie

s
w

ith
ch

ild
re

n
sh

ip
st

at
us

of
su

ch
ap

pl
ic

an
t.

pd
on

fo
r

sp
ed

d
ne

ed
s

of
pa

rd
en

da
r

ag
e

gr
ou

p
be

pu
bl

ic
ly

-a
ss

is
te

d
ho

us
in

g
(b

)
&c

ep
t

as
ot

he
rw

is
e

pr
ov

id
ed

in
pa

ra
gr

ap
h

(c
),

fo
r

an
ag

en
cy

au
th

or
iz

ed
to

is
su

e
a

ae
eo

m
m

od
ad

an
s.

N
ot

hi
ng

in
th

is
su

bd
iv

is
io

n
sh

al
l

re
st

ric
t

th
e

co
ns

id
er

at
io

n
of

ag
e

in
.

lic
en

se
or

pe
rm

it
or

an
em

pl
oy

ee
th

er
eo

f
to

de
cl

ar
e,

pr
in

t
or

ci
rc

ul
at

e
or

ca
us

e
to

be
th

e
re

nt
d

of
pu

bH
el

†a
ss

is
te

d
ho

us
in

g
ac

co
m

m
od

at
io

ns
if

th
e

st
at

e
di

vi
si

on
of

hu
m

an
de

cl
ar

ed
,

pr
in

te
d

or
ci

rc
ul

at
ed

an
y

st
at

em
en

t,
ad

ve
rti

se
m

en
t

or
pu

bl
ic

at
io

n,
or

to
us

e
up

tio
n

pe
er

su
an

t
to

se
ct

io
n

tw
o

hu
nd

re
d

ni
ne

ty
-s

ix
of

th
e

ex
ec

u-
an

y
fo

rm
of

ap
pl

ic
at

io
n

fo
r

a
lic

en
se

or
pe

rm
it

or
to

m
ak

e
an

y
in

qu
iry

in
co

nn
ec

tio
n

ba
se

d
on

bo
na

fi&
co

ns
id

er
at

io
ns

of
pu

bl
ic

po
lic

y
fo

r
th

e
pu

rp
os

e
of

pm
vi

d-
w

ith
an

y
su

ch
ap

pl
ic

at
io

n,
w

hi
ch

ex
pr

es
se

s,
di

re
ct

ly
or

in
di

re
ct

ly
,

an
y

lim
ita

tio
n,

or
th

e
sp

ec
ia

l
ne

ed
s

of
a

pa
rd

es
da

r
ag

e
gr

ou
p

w
ith

ou
t

th
e

in
te

nt
of

pr
ej

ud
ic

in
g

.
sp

ec
ifi

ca
tio

n
or

di
sc

rim
in

at
io

n
as

to
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
,

ag
e,

ge
nd

er
,

ot
he

r
ag

e
gr

ou
ps

;
pr

od
de

d
ho

w
ev

er
,

th
at

th
is

pa
ra

gr
ap

h
sh

al
l

no
t

be
co

ns
tru

ed
to

m
ar

ita
l

st
at

us
,

di
sa

bH
ity

,
se

xu
al

or
ie

nt
at

io
n

or
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

,
or

an
y

pe
rm

k
Am

er
in

dn
ad

on
on

th
e

ba
si

s
of

w
he

th
er

ch
ild

re
n

ar
e,

m
ay

be
or

w
ou

ld
be

re
si

d-
in

te
nt

to
m

ak
e

an
y

su
ch

lim
ita

tio
n,

sp
ec

ifi
ca

tio
n

or
di

sc
rim

in
at

io
n.

in
g

in
ac

h
ho

sa
in

g
ac

co
m

m
od

an
ow

un
le

ss
as

ic
h

As
cr

im
in

at
io

n
is

ot
he

rw
is

e
pe

rm
it-

c.
N

ot
hi

ng
co

nt
ai

ne
d

in
th

is
su

bd
iv

is
io

n
sh

al
l

be
co

ns
tru

ed
to

ba
r

an
ag

en
cy

au
th

or
iz

ed
pw

na
nt

to
pw

ag
m

ph
(h

)
of

ds
is

Je
ct

io
n•

to
is

su
e

a
lic

en
se

or
pe

rm
it

fro
m

us
in

g
ag

e
or

di
sa

bi
lit

y
as

a
cr

ite
rio

n
fo

r
de

te
rm

in
in

g

pu
bU

cl
y•

as
si

st
ed

ho
us

in
g

ac
co

m
m

o-
el

ig
ib

ilit
y

fo
r

a
lic

en
se

or
pe

rm
it

w
he

n
sp

ec
ifi

ca
lly

re
qu

ire
d

to
do

so
by

an
y

ot
he

r
pr

o-
Pv

of
th

is
su

bd
iv

is
io

n
sh

an
no

t
be

co
nt

ru
ed

to
pr

oh
ib

it
th

e
us

e
vi

si
on

of
la

w
.

on
of

eR
gi

M
N

ty
fo

r
th

e
sa

le
,

re
nt

al
,

le
as

in
g

or
oc

cu
pa

nc
y

of
10

.
C

rim
in

al
co

nv
ic

tio
n,

(a
)

It
sh

al
l

be
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
fo

r
an

y
pe

rs
on

g
ac

co
m

m
od

an
on

s
w

he
m

su
ch

cr
ite

ria
or

ga
m

lif
ic

at
io

ns
ar

e
to

de
ny

an
y

lic
en

se
or

pe
rm

it
or

em
pl

oy
m

en
t

to
an

y
pe

rs
on

by
re

as
on

of
hi

s
or

he
r

ha
vi

ng
ed

ua
l

or
st

at
e

la
w

,
or

ar
e

ne
ce

ss
ar

y
to

ob
ta

in
th

e
be

ne
fit

s
be

en
co

nv
ic

te
d

of
on

e
or

m
or

e
cr

im
in

al
of

fe
ns

es
,

or
by

re
as

on
of

a
fin

di
ng

of
a

la
ck

of
"g

oo
d

fe
de

ra
l

or
st

at
e

p
C

ra
m

,
or

to
pr

oh
ib

it
th

e
us

e
of

st
at

em
en

u;
ad

ve
rn

se
m

g
m

or
al

ch
ar

ac
te

r"
w

hi
ch

is
ba

se
d

on
hi

s
or

he
r

ha
vi

ng
be

en
co

nv
ic

te
d

of
on

e
or

m
or

e
cr

im
in

al

to
th

e
ex

te
nt

th
at

th
ey

st
at

e
su

ch
cr

ite
ria

or
of

fe
ns

es
,

w
he

n
su

ch
de

ni
al

is
in

vi
ol

at
io

n
of

th
e

pr
ov

is
io

ns
of

ar
tic

le
tw

en
ty

-th
re

e-
a

of
th

e
co

r-

on
eg

ue
st

ht
fo

rn
sa

do
n

ne
ce

ss
ar

y
to

de
te

rm
in

e
or

ve
rif

y
th

e
el

ig
ib

H
ity

re
ct

io
n

la
w

.
* o

w
th

as
er

,
4e

ss
ee

or
ac

et
ap

an
t.

(b
)

Pu
rs

ua
nt

to
se

ct
io

n
se

ve
n

hu
nd

re
d

fif
ty

-fi
ve

of
th

e
co

rre
ct

io
n

la
w

,
th

e
pr

ov
is

io
ns

of

th
is

su
bd

iv
is

io
n

sh
al

l
be

er
tfo

rc
ea

bl
e

ag
ai

ns
t

pu
bl

ic
ag

en
ci

es
by

a
pr

oc
ee

di
ng

br
ou

gh
t

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

16
 

. 
" 

((1
)1

 "
"
~

 ..
..

..
..

..
 .
,.

,,
 

,,,
,,,

 ,:
1,1

1,,
,.,.

 T
be

 p
ro

vi
sio

ns
 o

f"t
bi

s 
fc

bl
pc

er
J.

•b
dl

m
lo

n 
w

ith
 re

sp
ec

t t
o 

di
lc:

rim
in

ati
on

 Q
lim

t p
er

so
ns

 w
ith

 w
ho

m.
 ch

il-
· 

dr
ea

 ar
e. 

m
ay

 b
e o

r w
ou

ld
 b

e r
al

di
na

 sh
all

 n
ot

 ap
pl

y 
to

 (d
or

m
ilO

rie
s o

r to
 th

e 
ren

ial 
. 

.· 
of

 ba
uli

aa
 aa

ils
 im

are
d. 

su
bs

id
ize

d 
or

 p
ar

an
te

ed
 b

y 
th

e 
fe

de
ra

l l
~

t
 th

at 
..

 
ar

e s
pe

cit
ica

U
y d

es
ip

ed
 to

 pr
ov

id
e a

cc
om

m
od

ati
on

s t
or

 se
ni

or
 d

tiz
en

s)
 h

ou
si

ni
fo

r 
.,

_
,,

,.
,.

_
.,

.,
,,

,_
in

 ,--
,,u

p1
u t

wo
 tm

d 
th

rf
f o

f l
llb

dl
•ls

io
n 

(b
J 

o
f #C

llo
n 

t h
ir

t,-
ltb

t h
lU

lll
rr

d.
.,,

, o
f tl

t/6
 fo

rty
-tw

o 
o

f t
he

 V
ni

ts
 St

11
t• 

co
de

 11
nd

 11
ny

 re
,u

ltl
-

no
,,,

 
,,,

,,.
_,

,,,
., 

. 
flJ

 ~
-
-
-
.
.
 htR

al
n1

. f
fe

pr
ow

s/
on

s o
f t

hb
 61

1b
div

isl
on

 w
ith

 ,w
pe

ct
 

to
 tll

lffl
llll

1U
1ll

tJ1
1 

on
 Il

le
 b

O
lb

 o
f 1

111
 1h

lll
l n

ot
 11

Pp
/y 

to
 th

e r
11

trl
ctl

on
 o

f t
he

 11
1/e

, 
,.,

,.,
 o

r'
-o

f 1
1

~
 ll

ow
in

i ll
«O

fn
m

ot
/ll

lio
n,

 il
ln

d o
r c

om
lllS

'C
i11

I S
fH

1C
t! 

or
 111

1 ln
te,

,. 
-

,,
.,

. u
d

w
iN

/y
 lo

 ,,
..

,,
.f

,f
ty

-J
l,

,e
 n

,,
n

o
f 1

1g
e o

r o
/d

r.
 T

hi
s /

Jll
l'll

r,o
ph

 sh
lll

l 
· I

IO
l b

e f
fN

U
tr

W
d 

IO
 p

er
m

it
 dl

#r
im

ln1
1tl

o1
1 1

1p
in.

st 
m

ch
 pe

rs
on

.s /
lft

y-
ft-

,,,
 lf

f1
'I 

of
,,

,.
 

or
 o

ld
er

°"
 '"

' N
dr

 o
f w

hd
lw

 d
lil

tlr
M

 ..
,,

 ,n
q

 b
e 

or
 w

ou
ld

 b
e r

ol
dl

nr
 in

 n
ch

 -
"°""

"' llf
flH

nm
ot/

11
1io

n 
or

 l1
1n

d o
r 1

1n 
ln

ttr
flt

 th
er

ein
 u

n/
m

 su
ch

 d
isc

rim
in

at
io

n 
is

 
.,

,.
,,

,_
 ,,.

."
""

"'
,,,

,,.
,,,

.,,
,to

 ,,.
,,,

,,,
,P

h 
(h

J 
o

f th
is 

su
bd

/Ji
sio

n.
 

fJJ
 A

_P
/ll

ltd
lll

lr.
 .
,,

,,
_

,,
 ,.

,.
,_

 0
/l

ft
ld

 b:
, ""'"

""°"
"' lnl

llt
ut

lo
n.

 · T
lw

 p
ro

vi
-

ll
O

M
 o

f th
is 

IM
bd

iri
rio

n 
rd

11
tilr

1 t
o 

dis
trl

mi
n1

1tl
on

 o
n 

th
e 

b1
11

ls 
of

 ,e
nd

er
 In

 h
ol

lS
ln

g 
s/J

IIII
 ""

'p
ro

hi
bi

t 1
111

7 e
du

ct1
tio

na
l in

sli
lll

tio
n f

ro
m

 11
111

kl1
11 

lf
fl

d~
 

tli
lll

nc
tlO

III
 "

' d
or

m
ito

ry
 ra

ld
en

m
 w

hi
ch

 w
ou

ld
 b

e p
er

m
itt

ed
 u

nt
kr

 se
ct

io
ns

 86
.J

2 
11

.J
J o

f lJ
ll,

.fo
rt

7-
Jl

~o
f th

e e
oc

k o
f f«

hr
lll

 re
gu

l1
1t

lo
n1

fo
r e

du
C1

1ti
on

11
I ln

sti
lu

-
,_,,

. ffl.
.,_

 ,_
._

_ 
ft

) 
A

~p
lm

ll
ll

lt
r,

 do
nn

lto
r,-

tn
,, 

h0
fls

ln
1 

""
°"

'm
od

11
tlo

n1
. T

he
 p

ro
vi

sio
ns

 o
f t

hi
s ,

ul
J.

 
di"

"'°
" I

M
k6

 ,w
ol

db
il d

lll
llf

ff
io

n,
 on

 th
e N

li
l o

f ,e
nd

er
 an

d 
wh

e,t
ht

r c
hi

ld
re

n 
re

 
,n

q
 be

 or
"!

'"
'~

~,
,, w

it
h•

,,
._

,,
 slu

l/1
 no

t fl
PP

/y
 to

 d
or

m
ito

ry
-ty

pe
 h

ou
ri

,,;
 

•lf
du

tli
n1

. b
ut

 n
ot

 /u
ni

te
d 

to
, l

he
lte

r1
fo

r t
he

 h
om

e/
es

, w
he

re
 n

ch
 

di
ltb

ld
io

• t
n

 il
ll

fl
ld

al
 lo

 l'f
fll

W
nl

u "
""

"1
v 

a:
ce

pt
ed

 W
llu

a 
o

f ,_.
,,,,.

I mo
de

sty
 

M
d p

rl
w

,q
 o

r t
o p

ro
te

ct
 th

e h
ftl

/th
, M

l/e
ty 

or
 w

,//1
1r

e o
f fa

m
ili

u 
wi

th
 c

hi
ld

re
n.

 
flJ

 ,
._

,,
,,

,_
 I•

 Q
lff

/ll
l ,

,_
. 

of
 /J

(lr
l/o

llt
l, 
.,

. 
r,

ou
p 

In
 p

ub
llc

t,,.
.,,,

,1,
1e

t1
 .h

o1
1ll

ng
 

._
,_

..
.,

_
._

 N
ot

hi
n1

 in
 th

b •
bd

iw
li

on
 lh

oH
 ra

tr
kl

 th
ec

on
sid

e'l
lti

on
 o

f 1
1g

1 I
n 

1 •
 

""
1a

/ o
f /#

lb
lid

,-1
1,

ds
te

d h
ou

lin
1 a

«o
m

m
od

at
io

ns
 If

 the
 1t

at
1 d

ivi
sio

n 
o

f h
um

an
 

,,,,,
,. ,,

,,_
"" 

,_,,
,,,"°

" ,,,,
,.,

,,,
,n

t t
o H

et
io

n 
tw

o 
ln

ln
dm

l I
IIM

ty
-s

ix
 o

f t
he

 ex
ec

u-
'/

:'
 "1

w 
"
"
-'

 °" b
o1

11
1J

lde
 t:

0"
""

"'1
tio

11
1 o

f p
ub

/lc
po

Nc
y f

or
 th

e p
ur

po
se

 o
f p

ro
vi

d-
• 

fo
r I

I¥
 6P

«l
ol

 _
.,

,o
f•

 /lf
lT

lif
fll

ar
 • 

,r
ou

p 
wi

th
ou

t t
he

 in
te

nt
 o

f p
,'1

ud
ld

ng
 

°'""
 ,,,,, 

in
,,

,,
-;

 p
,o

w
d,

d 
ho

w
w

w
. I

/ta
t l

h/
6 ,

,.
,,

,,
,,

,,
,,

, s
ha

ll
 II

OI
 w

 co
ns

tr
u,

d 
to

 
"'

: d
l#:

riM
""!'

-01
1 

th
e I

M
m

 o
f w

h
,t

lt
,r

 ch
lld

,o
, t

n
, m

ay
 b

ea
r w

ou
ld

 be
 'I

Sl
d·

 
,. 

a
d

..
..

,~
 1111/m

 a
d

 dl
#r

lm
i11

11
tlo

11
 ls

ot
,.

,,
,,

_ 
pe

rm
it-

,_ ,,
,..,.,

,t to,
.,,

,,,
.,,

,,,
, f

l,)
 o

f t
lti

s s
«t

io
n.

 
. 

, 
,,,,,

,,.,.
._tl

llln 
.. o

J.
,_

,..
,~

,,,
,,,

,u
1.

,_
-6

_.
__

,.h
 .

 .1-
-

-
.,

.,
_

,_
 

. 
01

1,.
,,;1

 o
"°

m
m

o-
~

,,
,.

,,
..

_
 o/

dl
ila

bd
l.,

.,
, 6

ht
lll 

IIO
I b

e
c
o

~
 to

 p
ro

hi
bi

t t
he

 us
e 

o
f"

"
"
'-

~
,,

,,
_

~
 o

f d
fl/

Jl
lit

y f
or

 ti
re

-.
 re

nt
al

. I
IIB

ill
i o

r O
ff

ll
p

tl
ll
q

 o
f 

--=-
al

..
,.

..
~

 win
ll

td
l c

ri
tll

'ft
, o

r f
lU

tll(
/IC

'llt
ioi

ts 
ar

e 
to

 CD
IIII

V,I
V 

W
itl

t f
""

""
 o

r.
_

,.
,,

 o
r'

"
,.

_
,,

,,
 10

 ob
tlll

n t
he

 be
nd

fts
 

o
f 

.fa
ll!

nl
 °' .

,_.
 /11'1

11,
.,,, 

or
 to

 p,
o/

tlb
il 

tir
e.

,. 
o

f 11
111

 .
.
 nt
s, 

.ll
dw

rtl
ie

m
en

ts.
 •

 · 
...

...
...

.. :
"'"

.._
 °' l

aq
,,i

,la
 IO

,__
,_,

'""
' llw

), st
.te

 lf
ltl

l i
:r

ltn
;,

 
,.

..
_,

 llt/
On

no
tlo

n W
W

 s
-y

 Js
J d

et
•l

lli
,,.

 or
 '11

1'1
.h· 

th
e 1

11
,U

,U
ity

 
o

f•
 ..

..
..

..
. -
.
~

 ..
..

 --
•O

ff
ll
/M

ll
t.

 
. 

. 
. 

17
 

· (
n)

 D
llf:

rim
lnt

ldo
n 

,_
 .,_

_.
 of

 Of
tfl

ptl
llo

n 
pr

ol
,l1

,li
d 

b1
'11

or
al

ni
 fl

i:c
om

ni
oi

la
tll

lU
.. 

. · W
ht

n 
t1 

ho
11

61
ng

 11
t:C

Om
mo

d1
1ti

on
 o

r 1
1n

 in
ten

:6
t t

he
re

in
 is

 ,o
ug

ht
 ·o

r o
cc

up
ie

d 
ad

u-
. 

· 
,i

,d
y f

or
 ra

id
en

ff
lll

 P'
lll'

flO
R

I~
 -th

e p
ro

'P
lsl

on
s o

f 1
h1

8 s
itb

di
vi

,;o
n 

6h
11

U b
e c

on
sln

le
d t

o 
pr

oh
ib

it 
dis

cr
ill

lin
t11

ion
 In

 th
e •

le
. ·r

en
tli

l. 
or

 le
as

in
g o

f n
,c

h 
ha

ul
in

g a
cc

om
m

od
at

io
n 

. 
or

 ln
te

n.
st 

th
er

ein
 a

nd
 In

 th
e 

te
rm

,, 
co

nd
iti

on
s a

nd
 pr

ivi
leg

es
 o

f t
he

 ,a
le

, r
en

ta
l o

r 
- l

•n
• 

o
f ,

u
d

, h
ou

sm
,.1

1C
t:O

mm
od

~t
lon

 o
r I

nt
er

es
t t

he
re

in
 a

nd
 in

 th
e f

ur
ni

sh
in

g 
o

f 
fll

t:l
lit

ies
 o

r ,
er

vi
c,

s i
n 

co
nn

ec
tio

n 
th

er
ew

ith
. o

n 
ac

co
un

t o
f a

 pe
rs

on
', 

o«
11

pa
tio

n.
 

6;
 A

id
in

g a
nd

 11
nt

tln
1,

 · I
t s

ha
ll 

be
 an

 u
nl

aw
fu

l d
is

cr
im

in
at

or
y 

pr
ac

tic
e f

or
 a

ny
 pe

rs
on

 to
· 

ai
d,

 ab
et

, i
nc

ite
, c

om
pe

l o
r c

oe
rc

e l
be

 do
in

g 
or

 an
y 

or
 th

e a
ct

s f
or

bi
dd

en
 u

nd
er

 th
is

 ch
ap

te
r. 

or
 

to
 a

tte
m

pt
 to

 d
o 

10
. 

· 
7.

 R
ftl

lli
o.

do
n.

 I
t s

ba
ll 

be
 an

 un
law

fu
l d

isc
rim

in
at

or
y 

pr
ac

tic
e f

or
 an

y p
er

so
n e

ng
ag

ed
 in

 
an

y 
ac

tiv
ity

 to
 w

hi
ch

 th
is 

[se
cti

on
) c

ha
pt

,r 
ap

pl
ies

 to
 re

ta
lia

te
 o

r d
isc

rim
in

at
e 

in
 a

ny
 m

an
ne

r 
ap

in
st

 a
ny

 p
er

so
n 

be
ca

us
e 

su
ch

 p
er

so
n 

ha
s 

(I
) 

op
po

se
d 

an
y 

pr
ac

tic
e 

fo
rb

id
de

n 
un

de
r t

hi
s 

ch
ap

te
r [

or
 su

ch
 p

er
so

n)
 • 

(i
i)

 ra
ted

 a
 c

om
pl

ai
nt

, t
es

tif
ie

d 
or

 as
sis

ted
 in

 a
ny

 p
ro

ce
ed

in
g 

un
de

r 
th

is 
ch

ap
te

r, 
(ii

i) 
co

m
m

en
ce

d a
 ci

vi
l 1

1c
:tio

n a
lle

gi
ng

 th
e c

om
m

iss
io

n 
of

 11n
 a

ct 
wh

ich
 w

ou
ld

 be
 

an
 u

nl1
1W

ful
 d

isc
rim

in
11

to
ry

 p
rll

C
lic

e 
•n

de
r t

hi
s c

hl
lp

le
r, 

(i
v}

 m
si

lte
d 

11
-c

om
ml

&
no

n 
o

r 
th

e 
co

rp
or

t1
tio

n c
ou

ns
el

 in
 11

n l
nv

ot
lp

tio
n 

co
m

m
en

ce
d p

um
,,1

1n
t t

o 
th

is 
tit

le,
 o

r. (
v)

 p
ro

vi
de

d 
an

y 
i,i

fo
rm

at
io

n 
to

 th
e c

om
m

iss
io

n 
pu

m
,11

nt
 to

 th
e t

~m
, o

f a
 co

nc
ili

tlt
io

n 
ag

rn
m

en
t m

11
de

 pu
,.. 

61
1tm

t t
o 

se
ct

io
n 

8-
I I

S 
o

f t
hi

s c
hf

lP
ler

. 
8.

 Y
lol

11
tio

n 
of

 ,:o
nc

lll
ot

lo
n 

a,
ru

m
en

t. 
It

 sh
al

l b
e 

an
 u

nl
aw

fu
l d

isc
rim

in
at

or
y 

pr
ac

tic
e 

· f
or

 a
ny

 p
ar

ty
 to

 a 
co

nc
ili

at
io

n 
ag

re
em

en
t m

ad
e p

ur
su

an
t t

o 
se

cti
on

 (8
-1

09
) 8

-I
 IS

 o
r t

hi
s c

ha
p-

te
r t

o 
vi

ol
at

e t
he

 te
rm

s o
r s

uc
h 

ag
re

em
en

t. 
9,. 

Ll
ce

ns
11

 a
nd

 p
er

m
its

. I
t s

hl
lll

 b
e a

n 
un

l11
W

/ul
 di

sc
rim

in
at

or
y p

ra
cti

ce
: 

(ti
) 

E
xc

ep
t a

, o
th

er
wi

se
 p

ro
vi

de
d 

in
 p

,u
,,,

,.,
,p

h 
(c

), 
fo

r 
11n

 1
1g

en
cy

 1
11

1th
or

iud
 to

 1
ssu

e·a
 

/ic
en

,e 
or

 p
er

m
it 

or
 a

n 
em

pl
oy

ee
 th

er
eo

f t
o 

di
sc

rim
in

at
e 

11
ga

i11
1t 

an
 a

pp
lic

an
t f

or
 11

 
lic

en
se

 o
r p

er
m

it 
o

f t
he

 a
ctu

al
 o

r p
er

ce
ive

d 
rll

Cf
!, 

cr
ee

d,
 c

ol
or

, n
ot

io
na

l o
ri-

· 
gi

n,
 1

1,e
, 1

en
de

r, 
m

a,
ltl

ll 
stt

1t
"8

, d
is1

1b
ilit

y, 
se

xu
al

 o
rie

nt1
1ti

on
 o

r a
lJe

n1
1,e

 o
r d

ti
un

-
1h

ip
 1t

t1t
"8

 o
f s

uc
h 

11
pp

lic
an

t. 
(b

) 
E

xc
ep

t a
, o

th
er

wi
se

 p
ro

vi
de

d 
in

 p
ar

o,
nz

ph
 (c

), 
fo

r 1
1n 

11
,e

nc
y 

11
11

tho
riu

d t
o 

ils
ue

 a
 

lic
en

se
 o

r p
er

m
it 

or
 an

 e
m

pl
oy

ee
 th

er
eo

f to
 d

ec
la

re
. p

rin
t o

r d
rc

ul
at

e 
or

 ca
us

e t
o 

be
 

de
cla

re
d,

 p
rin

te
d o

r c
irc

ul
at

ed
 an

y s
ta

te
m

en
t, 

ad
ve

rti
se

m
en

t o
r p

ub
lic

at
io

n,
 o

r t
o 

us
e 

an
y f

or
m

 o
f 1

1p
pl

ica
tio

nf
or

 II 
nce

nse
 or

 pe
rm

it 
or

 to
 m

ak
e a

ny
 in

qu
iry

 in
 c

on
ne

cti
on

 
wi

th
 a

ny
 ,u

ch
 a

pp
lic

at
io

n,
 w

hi
ch

· e
xp

rm
es

, ·
 di

re
ctl

y 
or

 in
di

re
ct

~ 
an

y 
lim

ita
tio

n,
 

sp
ec

ijl
CO

lio
n 

or
 di

sc
rlm

in
tlt

io
n 

tz
S 

to
 ra

ce
, c

re
ed

, c
olo

r, 
no

lio
no

l o
rig

in
, 1

1,e
, ,

en
de

r. 
ma

rit
11

I s
ta

tu
s. 

dll
11

b/l
Jty

. s
ex

ua
l o

rie
nt

at
io

n 
or

 al
ien

ag
e o

r d
tiu

ns
hi

p 
sta

tu
s. 

or
 a

ny
 

In
te

nt
 to

 m
ak

e 1
1n

y s
uc

h 
lim

ita
tio

n,
 1

pe
ci/

lca
tio

n 
or

 d
isc

rim
in

at
io

n.
 

,:, 
N

ot
hi

ng
 co

nt
ai

ne
d i

n 
th

is 
,u

bd
lv

isi
on

 sh
al

l b
e c

on
,tn

ie
d t

o 
bl

lr 
an

 a
ge

ne
y a

ut
ho

ri
ud

 
to

 ll
su

e a
 lic

en
se

 o
r p

er
m

it 
fr

om
 u

sin
1 

a,
e o

r d
isa

bi
lit

y a
s a

 cr
ite

rio
n f

or
 de

ter
m

in
in

g 
dl

gi
bi

U
ty

 fo
r a

 llc
e1

11
1 o

r p
er

m
it 

wh
en

 ,p
ec

ijiC
11

lly
 re

qu
ire

d t
o 

do
 so

· b
y 

11
ny

 ot
he

r p
ro

--
· 

vi
sio

n 
o

f la
w.

 ·
 

· 
-

· 
· 

· 
· 

· 
· 1

0.
 C

rim
ln

lll
 ,:

on
vl

dl
on

. (
a)

 I
t s

ha
ll 

be
 un

l11
w/

ul 
dl

lc
rlm

in
at

or
y p

ra
cti

ce
 fo

r a
ny

 p
er

so
n 

to
 d

en
y 

t1n
y I

le
en

,, 
or

 pe
rm

it 
or

 em
pl

oy
m

en
t l

o 
an

y 
pe

rs
on

 b
y r

ea
so

n 
of

 hi
s o

r h
er

 hl
l'V

ing
 

ba
n 

co
nv

ic
te

d o
f o

n,
 or

 m
or

e c
rim

in
al

 of
le

ns
es

, o
r b

y r
ea

so
n 

of
 •f

in
di

ng
 o

f a
 la

ck
 o

f "
go

od
 

m
or

al
 ch

11
ra

cti
r"

 w
hi

ch
 Is

 bl
lle

d o
n 

hi
s o

r h
tr

 ha
vin

g 
be

en
 co

nv
ic

te
d o

f o
n,

 or
 m

or
e c

rim
in

al
 

of
/ll

llt
!I

, w
he

n 1
11

,:h
 de

ni
al

 is
 In

 Y
lo

lo
lio

n 
o

f th
e p

ro
vi

sio
ns

 o
f a

rt
id

e t
we

nt
y-

th
re

e-
a o

f th
e t:

OJ<
. 

re
ct

lo
nl

aw
.· 

.· 
· 

· 
. 

. 
• 

-· (
bJ

 P
um

la
nl

 to
 se

ct
io

n ,
ne

n 
hu

nd
nd

 ftf
ty

-J
iv

e 
o

f t
he

 co
rr

et:
tio

n 
la

w,
 th

e p
ro

vi
sio

ns
 o

f 
-t

hi
s I

U
bd

ivl
sio

n s
hl

lll
 be

 et
if

 or
te

ab
le

 ag
ai

ns
t p

ub
lic

 ag
en

de
s b

y a
 pr

oc
ee

di
ng

 br
ou

gh
t 

R
. A

pp
. 3

53



pw
su

an
t

to
en

cl
es

em
en

ty
-e

ig
ht

of
th

e
ci

vi
lp

ra
ct

ic
el

aw
an

dr
ul

er
,

an
d

th
ep

ro
vi

si
on

s
d.

W
he

re
lia

bi
lit

y
of

an
em

pl
oy

er
ha

s
be

en
es

ta
bl

is
he

d
pu

rs
ua

nt
to

th
is

se
ct

io
n

an
d

is
of

th
ir

su
bd

vi
si

on
sh

al
l

be
en

fo
rc

ar
bl

e
ag

ai
ns

t
pr

iv
at

e
em

pl
oy

er
s

by
th

e
co

m
m

is
si

on
ba

se
d

so
le

ly
on

th
e

co
nd

uc
t

of
an

em
pl

oy
ee

,
ag

en
t,

or
in

de
pe

nd
en

t
co

nt
ra

ct
or

,
th

e
ar

ou
gh

th
e

ad
m

in
is

tra
tiv

e
pr

oc
ed

ur
e

pr
ov

id
ed

fo
r

in
th

is
ch

ap
te

r
or

as
pr

ov
id

ed
1n

em
pl

oy
er

sh
al

l
be

pe
rm

itt
ed

to
pl

ea
d

an
d

pr
ov

e
th

at
pr

io
r

to
th

e
di

sc
rim

in
at

or
y

co
n

.
th

ap
tw

fe
e

of
tM

s
tit

le
.

Fo
r

pu
rp

os
es

of
th

is
pa

ra
gm

ph
on

ly
,

th
e

te
rm

s
"p

ub
lic

du
ct

fo
r

w
hi

ch
it

w
as

fo
un

d
lia

bl
e

it
ha

d:
es

en
cy

"
an

d
'p

riv
at

e
en

sp
lo

ye
r"

sh
al

l
ha

ve
th

e
m

ea
ni

ng
gi

ve
n

su
ch

te
rm

s
in

se
ct

io
n

.
(1

)
Es

ta
bl

is
he

d
an

d
co

m
pl

ie
d

w
ith

po
lic

ie
s,

pr
og

ra
m

s
an

d
pr

oc
ed

ur
es

fo
r

th
e

pr
ev

en
tio

n
sm

n
hu

nd
re

dA
fty

of
th

e
co

rre
ct

io
n

la
w

.
an

d
de

te
ct

io
n

of
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

es
by

em
pl

oy
ee

s,
ag

en
ts

an
d

pe
rs

on
s

ll.
Ar

re
st

re
co

rd
,

ft
sh

al
l

be
an

un
la

w
fid

di
sc

rim
in

at
or

y
pr

ac
tic

e,
un

le
ss

sp
ec

ifi
ca

lly
em

pl
oy

ed
as

in
de

pe
nd

en
t

co
nt

ra
ct

or
s,

in
cl

ud
in

g
bu

t
no

t
lim

ite
d

to
re

pW
ed

ar
pe

rn
ds

te
d

by
an

y
ot

he
r

la
w

,
fo

r
an

y
pe

rs
on

to
m

ak
e

an
y

in
qu

iry
ab

ou
t,

w
he

th
er

in
(i)

A
m

ea
ni

ng
fu

l
an

d
re

sp
on

si
ve

pr
oc

ed
ur

e
fo

r
in

ve
st

ig
at

in
g

co
m

pl
ai

nt
s

of
di

s-

an
y

fo
rm

of
ap

pt
ic

an
on

or
ot

he
rw

is
e,

or
to

ac
t

up
on

ad
ve

rs
el

y
to

th
e

pe
rs

on
in

vo
lv

ed
,

an
y

.
C

rim
in

at
or

y
pr

ac
tic

es
by

em
pl

oy
ee

s,
ag

en
ts

an
d

pe
rs

on
s

em
pl

oy
ed

as
in

de
-

am
es

t
or

ai
nd

na
l

ac
cu

se
do

n
of

su
ch

pe
rs

on
no

t
th

en
pe

nd
in

g
ag

ai
ns

t
th

at
pe

rs
on

w
hi

ch
w

as
.

pe
nd

en
t

co
nt

ra
ct

or
s

an
d

fo
r

ta
ki

ng
ap

pr
op

ria
te

ac
tio

n
ag

ai
ns

t
th

os
e

pe
rs

on
s

fo
Bo

w
ed

by
a

te
ra

si
na

tio
n

of
th

at
cr

im
in

al
ac

tio
n

or
pr

oc
ee

di
ng

in
fa

vo
r

of
su

ch
pe

rs
on

,
as

.
.

w
ho

ar
e

fo
un

d
to

ha
ve

en
ga

ge
d

in
su

ch
pr

ac
tic

es
;

de
)h

m
ed

in
su

bd
vi

si
on

tw
o

of
se

ct
io

n
16

0.
50

of
th

e
cr

im
in

al
pr

oc
ed

ur
e

la
w

,
in

co
nn

ec
tio

n
w

ith
(ii

)
A

fir
m

po
lic

y
ag

ai
ns

t
su

ch
pr

ac
tic

es
w

hi
ch

is
ef

fe
ct

iv
el

y
co

m
m

un
ic

at
ed

to
th

e
R

ea
ns

in
g,

em
pl

oy
m

en
t

or
pr

ov
id

in
g

of
cr

ed
it

to
su

ch
pe

rs
on

;
pr

ov
id

ed
,

ho
w

ev
er

,
th

at
th

e
.

em
pl

oy
ee

s,
ag

en
ts

an
d

pe
rs

on
s

em
pl

oy
ed

as
in

de
pe

nd
en

t
co

nt
ra

ct
or

s;
pr

oM
bi

no
n

of
su

ch
in

ge
dr

ie
s

or
ad

ve
rs

e
ac

tio
n

sh
al

l
no

t
ap

pl
y

to
lic

en
si

ng
ac

tiv
iti

es
in

re
la

tio
n

(ii
i)

A
pr

og
ra

m
to

ed
uc

at
e

em
pl

oy
ee

s
an

d
ag

en
ts

ab
ou

t
un

la
w

fu
l

di
sc

rim
in

at
or

y
to

th
e

re
gu

la
tio

n
of

gu
ns

,
fir

ea
rm

s
an

d
ot

he
r

de
ad

ly
w

ea
po

ns
or

in
re

la
tio

n
to

an
ap

pl
ic

at
io

n
pr

ac
tic

es
un

de
r

lo
ca

l,
st

at
e

an
d

fe
de

ra
l

la
w

;
an

d
fo

r
em

pl
oy

ns
en

t
as

ap
ol

ic
e

of
fic

er
or

pe
ac

e
of

fic
er

as
th

os
e

te
rm

s
ar

e
de

fin
ed

in
su

bd
iv

is
io

ns
(iv

)
Pr

oc
ed

ur
es

fo
r

th
e

su
pe

rv
is

io
n

of
em

pl
oy

ee
s

an
d

ag
en

ts
an

d
fo

r.
th

e
ov

er
-

tM
rty

-th
re

e
an

d
th

irt
y-

fo
ur

of
se

ct
io

n
1.

20
of

th
e

cr
im

in
al

pr
oc

ed
ur

e
la

w
.

.
si

gh
t

of
pe

rs
on

s
em

pl
oy

ed
as

in
de

pe
nd

en
t

co
nt

ra
ct

or
s

sp
ec

ifi
ca

lly
di

re
ct

ed
at

2·
R

eR
gi

ou
s

pr
bs

dp
le

s.
N

ot
hi

ng
co

nt
ai

ne
d

in
th

is
se

ct
io

n
sh

al
l

be
co

ns
tru

ed
to

ba
r

.
th

e
pr

ev
en

tio
n

an
d

de
te

ct
io

n
of

su
ch

pr
ac

tic
es

;
an

d
an

y
re

lig
io

us
or

de
no

m
in

at
io

na
l

in
st

itu
tio

n
or

or
ga

ni
za

tio
n

or
an

y
or

ga
ni

za
tio

n
op

er
at

ed
fo

r
(2

)
A

re
co

rd
of

no
,

or
re

la
tiv

el
y

fe
w

,
pr

io
r

in
ci

de
nt

s
of

di
sc

rim
in

at
or

y
co

nd
uc

t
by

su
ch

ch
ar

ita
bl

e
or

M
am

*ia
m

d
pu

rp
os

es
,

w
hi

ch
is

op
er

at
ed

,
su

pe
rv

is
ed

or
co

nt
ro

lle
d

by
or

in
co

n.
em

pl
oy

ee
,

ag
en

t
or

pe
rs

on
em

pl
oy

ed
as

an
in

de
pe

nd
en

t
co

nt
ra

ct
or

or
ot

he
r

em
pl

oy
ee

s,
ag

en
ts

ne
ct

io
n

w
ith

a
re

lig
io

us
or

ga
ni

nt
io

n,
fro

m
lim

iti
ng

em
pl

oy
m

en
t

or
sa

le
s

or
re

nt
al

s
of

ho
us

in
g

or
pe

rs
on

s
em

pl
oy

ed
as

in
de

pe
nd

en
t

co
nt

ra
ct

or
s.

ac
co

m
m

od
at

io
ns

or
ad

m
is

si
on

to
or

gi
vi

ng
pr

ef
er

en
ce

to
pe

rs
on

s
of

th
e

sa
m

e
re

lig
io

n
or

e.
Th

e
de

m
e-

-s
tre

!!c
"

of
an

y
or

al
l

of
th

e
fa

ct
or

s
lis

te
d

ab
ov

e
in

ad
di

tio
n

to
an

y
ot

he
r

de
no

m
in

at
io

n
or

fro
nt

m
ak

in
g

su
ch

se
le

ct
io

n
as

is
ca

lc
ul

at
ed

by
su

ch
or

ga
ni

za
tio

n
to

pr
om

ot
e

re
le

va
nt

fa
ct

or
s

sh
al

l
be

co
ns

id
er

ed
in

m
iti

ga
tio

n
of

th
e

am
ou

nt
of

ci
vi

l
pe

na
lti

es
to

th
e

re
lig

io
us

pr
in

ci
pl

es
fo

r
w

hi
ch

it
is

es
ta

bl
is

he
d

or
m

ai
nt

ai
ne

d.
be

im
po

se
d

by
th

e
co

m
m

is
si

on
pu

rs
ua

nt
to

th
is

ch
ap

te
r

or
in

m
iti

ga
tio

n
of

ci
vi

l
pe

na
l-

(1
0.

Th
e

pr
ov

is
io

ns
of

th
is

se
ct

io
n

sh
al

l
no

t
be

ap
pl

ic
ab

le
fo

r
do

rm
ito

ry
-ty

pe
re

si
de

nc
es

.
.

tie
s

or
pu

ni
tiv

e
da

m
ag

es
w

hi
ch

m
ay

be
im

po
se

d
pu

rs
ua

nt
to

ch
ap

te
r

fo
ur

or
fiv

e
of

de
si

gn
ed

fo
r

oc
cu

pa
nc

y
by

m
em

be
rs

of
th

e
sa

m
e

se
L1

th
is

tit
le

an
d

sh
al

l
be

am
on

g
th

e
fa

ct
or

s
co

ns
id

er
ed

in
de

te
rm

in
in

g
an

em
pl

oy
er

's
lia

-
11

Sn
pl

oy
er

H
ab

G
ity

fo
r

ds
cr

im
bs

at
or

y
co

nd
uc

t
by

em
pl

oy
ee

,
ag

en
t

or
in

de
pe

nd
en

t.
bi

lit
y

un
de

r
su

bp
ar

ag
ra

pi
s

th
re

e
of

pa
ra

gr
ap

h
b

of
th

is
su

bd
iv

is
io

n.
*®

®
"®

®
'''•

*·
An

en
sp

lo
re

sh
al

l
be

lia
bl

ef
or

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
ba

se
d

up
on

f•
Th

e
co

m
m

is
si

on
m

ay
es

ta
bl

is
h

by
ru

le
po

lic
ie

s,
pr

og
ra

m
s

an
d

pr
oc

ed
ur

es
w

hi
ch

m
ay

th
e

co
nd

uc
t

of
an

em
pl

oy
ee

or
ag

en
t

w
hi

ch
is

in
vi

ol
at

io
n

of
an

y
pr

ov
is

io
n

of
th

is
se

ct
io

n
be

im
pl

em
en

te
d

by
em

pl
oy

er
s

fo
r

th
e

pr
ev

en
tio

n
an

d
de

te
ct

io
n

of
un

la
w

fu
l

di
sc

rim
i-

ot
he

r
th

an
su

bd
iv

is
io

ns
on

e
an

d
tw

o
of

th
is

se
ct

io
n.

na
to

ry
pr

ac
tic

es
by

em
pl

oy
ee

s,
ag

en
ts

an
d

pe
rs

on
s

em
pl

oy
ed

as
in

de
pe

nd
en

t
co

nt
ra

c-
b.

An
em

pl
oy

e
sh

al
l

be
lia

bl
e

fo
r

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
ba

se
d

up
on

th
e

to
rs

.
N

ot
w

ith
st

an
di

ng
an

y
ot

he
r

pr
ov

is
io

n
of

la
w

to
th

e
co

nt
ra

ry
,

an
em

pl
oy

er
fo

un
d

co
nd

uc
t

of
an

em
pl

oy
ee

or
as

en
t

w
hi

ch
is

in
vi

ol
at

io
n

of
su

bd
iv

is
io

n
on

e
or

tw
o

of
to

be
lia

bl
e

fo
r

an
un

la
w

fu
ld

is
cr

im
in

at
or

y
pr

ac
tic

e
ba

se
d

so
le

ly
on

th
e

co
nd

uc
t

of
an

th
is

se
ct

io
n

on
ly

w
he

re
:

em
pl

oy
ee

,
ag

en
t

or
pe

rs
on

em
pl

oy
ed

as
an

in
de

pe
nd

en
t

co
nt

ra
ct

or
w

ho
pl

ea
ds

an
d

m
th

e
an

pl
oy

ee
or

ag
en

t
aw

ds
ed

m
an

ag
er

ia
l

or
su

pe
rv

is
or

y
re

sp
on

si
bi

lit
y;

or
pr

ov
es

th
at

su
ch

po
lic

ie
s,

pr
og

ra
m

s
an

d
pr

oc
ed

ur
es

ha
d

be
en

im
pl

em
en

te
d

an
d

co
m

-

(2
)

th
e

em
pl

oy
er

kn
ew

of
th

e
em

pl
oy

er
's

or
ag

en
t's

di
sc

rim
in

at
or

y
co

nd
uc

t,
an

d
pl

ie
d

w
ith

at
th

e
tim

e
of

th
e

un
la

w
fu

l
co

nd
uc

t
sh

al
l

no
t

be
lia

bl
e

fo
r

an
y

ci
vi

l
pe

na
l-

ac
qu

ie
st

ed
m

su
ch

co
nd

uc
t

or
fa

ile
d

to
ta

ke
im

m
ed

ia
te

an
d

ap
pr

op
ria

te
co

rre
c-

tie
s

w
hi

ch
m

ay
be

im
po

se
d

pu
rs

ua
nt

to
th

is
ch

ap
te

r
or

an
y

ci
vi

l
pe

na
lti

es
or

pu
ni

tiv
e

dv
e

ar
de

s:
an

an
pl

oy
er

sh
al

l
be

de
em

ed
to

ha
ve

kn
ow

le
dg

e
of

an
em

pl
oy

ee
's

or
da

m
ag

es
w

hi
ch

m
ay

be
im

po
se

d
pu

rs
ua

nt
to

ch
ap

te
r

fo
ur

or
fiv

e
of

th
is

tit
le

fo
r

su
ch

ag
as

t's
di

sc
rim

in
at

or
y

co
nd

uc
t

w
he

re
th

at
co

nd
uc

t
w

as
kn

ow
n

by
an

ot
he

r
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e.
Pl

0y
et

or
ag

en
t

w
ho

at
er

ci
se

d
m

an
ag

er
ia

l
or

su
pe

rv
is

or
y

re
sp

on
si

bH
H

y,
•

or
[1

1.
[

14
,

Ap
pl

ic
ab

ilit
y;

al
ie

na
ge

or
ci

dz
en

sh
ip

st
at

us
.

N
ot

w
ith

st
an

di
ng

an
y

ot
he

r
pr

ov
i-

en
da

ye
r

sh
ou

ld
ha

ve
kn

ow
n

of
th

e
em

pl
oy

ee
's

or
ag

en
t's

di
sc

rim
in

at
or

y
si

on
of

th
is

se
ct

io
n,

it
sh

al
l

no
t

be
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

fo
r

an
y

pe
rs

on
to

di
s-

0
*W

er
ci

se
!®

es
on

ab
le

di
lig

en
ce

to
pr

ev
en

t
su

ch
di

sc
rim

in
a.

cr
im

in
at

e
on

th
e

gr
ou

nd
of

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
,

or
to

m
ak

e
an

y
in

qu
iry

as
to

a

pe
rs

on
's

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
,

or
to

gi
ve

pr
ef

er
en

ce
to

a
pe

rs
on

w
ho

is
a

ci
tiz

en
or

a
n

of
f

sh
a#

be
H

ab
ig

fo
r

an
gg

fg
yf

gg
gÌ

SC
rÌm

Ìn
ai

G
ry

pr
ac

tic
e

co
m

m
itt

ed
by

a
na

tio
na

l
of

th
e.

U
ni

te
d

St
at

es
ov

er
an

eq
ua

lly
qu

al
ifi

ed
pe

rs
on

w
ho

is
an

al
ie

n,
w

he
n

su
ch

di
s-

pe
rs

on
em

pl
oy

ed
as

an
in

de
pe

nd
en

t
co

nt
ra

ct
or

,
ot

he
r

th
an

an
ag

en
t

of
su

ch
cr

im
in

at
io

n
is

re
qu

ire
d

or
w

he
n

su
ch

pr
ef

er
en

ce
is

ex
pr

es
sl

y
pe

rm
itt

ed
by

an
y

la
w

or
re

gu
la

-

*t
o

C
ar

y
ou

t
w

or
k

in
fu

rth
er

an
ce

of
th

e
em

pl
oy

w
's

bu
si

ne
rs

en
te

rp
ris

e
on

ly
tio

n
of

th
e

U
ni

te
d

St
at

es
,

th
e

st
at

e
of

N
ew

Yo
rk

or
th

e
ci

ty
of

N
ew

Yo
rk

,
an

d
w

he
n

su
ch

la
w

or
si

tc
h

&s
cr

im
in

at
or

y
co

nd
uc

t
w

as
co

m
m

itt
ed

in
th

e
co

ur
se

of
su

ch
em

pl
oy

m
en

t
re

gu
la

tio
n

do
es

no
t

pr
ov

id
e

th
at

st
at

e
or

lo
ca

l
la

w
m

ay
be

m
or

e
pr

ot
ec

tiv
e

of
al

ie
ns

;
pr

ov
id

ed
,

em
pl

oy
w

ha
d

ac
tu

al
kn

ow
le

dg
e

of
an

d
ac

qu
ie

sc
ed

in
su

ch
co

nd
uc

t.
ho

w
ev

er
,

th
at

th
is

pr
ov

is
io

n
sh

al
l

no
t

pr
oh

ib
it

in
qu

iri
es

or
de

te
rm

in
at

io
ns

ba
se

d
on

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
at

us
w

he
n

su
ch

ac
tio

ns
ar

e
ne

ce
ss

ar
y

to
ob

ta
in

th
e

be
ne

fit
s

of
af

ed
er

al
pr

o-

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

II
 

,,,
,..

,,.
,,,

 to
 t
r
l
l
d

l
~

I
 o/

lM
dt

Jl
lp

rt
N

:ll
ff ,-w

 ond
 ru

l•
.•o

nd
 lh

ep
ro

Yl
slo

11
1 

.,
,,

. _
,,

..
..

..
._

_
,.

 ,,
..

.,
.,

.,
__

,I
II

N
tp

rl
w

,t
1 ,

m
pl

o,
.,-

. b
y 

lh
l t

om
m

ls,
lo

n 
dl

lo
lc

f, 
• 

,,
,,

,_
,,

,.
 pr

o'W
ll«

J /
or

 In
 th

is
 ch

llp
i, 

or
 o.

, pr
ovi

ded
 in

 ·
 • 

dll
/J1

W
 JI

N·
 o

f,
,.

 Il
l#

. F
o

r,
,,

,.
,,

._
 o

f th
is,_

,..,.
,, o

nl
.,l 

th
e 

,.
,,

_
 ."

pu
bl

ic
· ...

 · 
.....,

.111
111

 .,,,
,,_,

. ,,
,,,

.,.
. M

tll
l h

ow
 tl

w
 IM

tll
lln

1 I
IV

M
 6

W
h 

,.,
.,,

,. 
In

 6
'C

llo
n 

..
.,

 ""
""

"1
1

~
 o

f t
•t

:t
N

rC
tlo

lf 
a

. 
II

. 
h 

""1
11

 • 
.,

, 1
11

11
ttw

ft,I
 d

isc
rtl

lfl
no

ta
o 

pr
oc

ti
ff

. 
11

nl
m

 l/
lfd

/ic
tll

ly
 · 

,.,
. ...
...

. .,.,
,-,

,,,a
w

 • 
.,,

,,,
,. ,

ow
.Jo

ro
11

1 p
no

n 
to

 m
ole

, a
ny

 in
q,

nr
y a

bo
ut

, w
hc

lh
,r 

hi 
-
, /

Or
111

 o
f.

,,
.,

,,
.,

,,
 or

 o,
,,.

,,,
,_

, o
r t

o «
I 

11
po

n .
..

,_
,,

, t
o 

the
 ,-

,o
n 

In
vo

lve
d,

 o
ny

. 
.,

,_
, o

r t
:r#

ln
llll

ll 
o

f a
ch

 p
m

on
 no

t t
,_

 p,
nd

/1
11

11
,al

ns
t t

hl
lt 

pn
on

 w
hi

ch
 ·w

a,
 

fo
a,

.,.
 II?

•.,,
,.,,

,,_
,, o

f t
hl

lt 
cr

im
lm

d «
lio

n 
or

 pr
ot

:n
dl

n1
 In

 /,
no

r o
f s

uc
h 

pe
rs

on
, a

s 
.,,

,,_
,,,

.,,
,..

,.,
,tw

oo
/l

«l
io

nl
tl

J.
SO

of
th

ec
rl

m
ln

tl
/p

ro
m

hn
/1

1W
,ln

co
n1

1t
tt

io
nw

lt
h 

'"
' l

if
t u

i:
;.

 ~
,,

,,
,,

.,
 or

 p,
v,

ld
J,

,1
 o

f c
m

llt
 to

 a
cl

, ,
-.

on
; p

ro
vi

de
d,

 h
ow

ne
,; 

th
at

 th
e 

p,
ol

,ib
ltl

ol
l o

f ll
ld

l "
"1

""
'-
or.,

,.. «l
io

n s
ha

U 
,ro

t 1
1/)

ply
 to

 ll
ce

ns
ln

11
1c

tM
tl•

 in
 ie

lo
tlo

n·
 

10
 tl

w
 ,.

..
,.

,,
, o

f ,,,
,.,f

,,.,
,,..

 tllid
 o

th
• d

nd
/y

 w
er

,p
on

, o
r I

n 
rd

11
tlo

n 
to

 11
n o

pp
llm

tio
n 

fo
r.

..
,,

..
,.

.,
,,

••
 Po

lk
e 0

/J
la

r o
r ,

-,
ce

 o/
,J

k,
r t

11
 th

ol
1 

te
rm

s 1
1r

e 
de

fin
ed

 In
 su

bd
i,l.

slo
11

1 
'"

""
""

"-
an

d "
"'&

-lo
w

 o
f n

cl
lo

n 
1.

20
 o

f th
e c

rim
in

al
 p

ro
tl

du
n 

,.w
. .

 
. 

(91
 /

2
 • 
.,

.,
_

. ,
,,

,,
.,

_
_

 N
otb

ina
 co

nr
.ai

ne
d 

in
 th

is 
se

ct
io

n 
sh

al
l b

e c
on

str
ue

d 
co 

ba
r 

aa
, ~

llia
lo

ul
 or

 ~
ll

lt
io

D
II

 im
li&

uu
on

 o
r o

rp
ni

za
tio

n 
or

 an
y 

or
aa

ni
za

tio
n 

op
er

at
ed

 fo
r 

or
 •~

•o
m

t ~
•
 wh

ich
 ii

 op
er

ue
d,

 au
pe

rv
ise

d 
or

 co
nt

ro
lle

d 
by

 o
r i

n 
co

n•
 

D
IC

liO
D

 w
i&

b a
 r-

,i
ou

s o
rp

ne
ut

io
n,

 fr
om

 li
nd

lil
la

 em
pl

oy
m

en
t o

r s
ale

s o
r r

en
ta

ls 
of

 ho
us

in
a 

IC
A

~
-•

•i
o

m
 or

 ~
o

n
 co

 or
 s

i~
 pr

efe
ren

ce
 IO

 p
ers

on
s 

or
 th

e 
rm

e 
re

lig
io

n 
or

 
• 

fr
om

m
al

ci
a,

 1U
Cb

 se
le

cd
on

 • 
ii
 ca

lc
ul

at
ed

 b
y 

su
ch

 o
r1

1D
iza

tio
n 

co 
pr

om
ot

e 
Ill

e 
nl

ia
io

u 
pr

ia
ci

pl
a 
f•

 w
bi

cb
 it

 ii
 tl

la
bl

is
be

d 
or

 m
ain

tai
ne

d. 
(1

0.
 T

bc
 pr

ow
ili

oa
l o

f I
bi

s 
N

eli
on

 sh
all

 n
ot

 b
e a

pp
lic

ab
le

 ro
r d

or
m

ito
ry

•ty
pe

 re
sid

en
ce

s 
da

isn
ec

t fo
r o

cm
pa

c,
 by

 lll
el

ftb
en

 o
f t

bt
 sa

m
e s

a.
J 

. 
· 

/J
. 

a,
,p

1.
., 

"'
61

11
t, /

or
 ..,,

_,,I
IIO

ry e
on

tlu
ct 

by
 .,

,p
lo

yn
, 1

11
mt

 o
, l

nd
,,,

.,,
•n

t 
..

.,
,.

.,
.,

_ 
•·

 A1
1 l

1n
pk

qr
 sh

tl/
1 b

e &
6l

1f
or

 on
 un

l11
Wf

11
I d

isc
rim

ln1
1to

ry
 pr

ac
tic

e b
m

«J
 up

on
 

1 •
 

ff
M

dw
t 0

1"
" .

,,p
1o

,-o
r ,

,,,
,.t

 "'"l
e" I

s 
In

 ,i
ot1

1ti
on

 o
f a

ny
 p

ro
vi

sio
n 

o
f t

hi
s s

ec
tio

n 
ot

lw
r ,

,.,
,,,

 n,
bd

iv
is

io
,u

 01
11

 a
nd

 tw
o 

of
 th

i8
 se

cti
on

. 
b.

 
A

n 
-,

,,t
oy

, s
lu

lll
 6e

 li
llb

/1
 /o

r 1
111

 u
nl

aw
fu

l d
isc

rlm
l11

11
tor

y p
,t1

cl
lc

, b
as

ed
 u

po
n 

th
e 

c
o

~
 o

f"
" 

em
,,l

o,
n 

or
 Q

ff
ll
 w

hi
ch

 u
 in

 •l
olt

11
ion

 o
J n

,/J
dj

-,/
.s

io
n 
o

•
 o

r t
w

o 
o

f 
tll

il 
ue

tio
ll 

on
ly

 w
h,

,.e
: 

f lJ
 l

hl
 em

p/
oJ

W
 o

r a
ge

n1
 U

ll'
cJ

s«
I 1

1U
11

11
1,.

itll
 o

r S&
t/H!

r,,.;
,, ra

po
ns

lb
lli

ty
; .

or
 

f2J
 l

hl
 II

IIP
loJ

W 
kl¥

W
 o

f t
he

 ,m
p/

oJ
W

's
 o

r 
,,,

,,,
,•s

 d
is

cr
lm

in
ot

or
y 

co
nd

uc
t. 

on
d 

IIC
l/l

lla
i:M

 h
t 1

W
6 

to
nd

ue
t o

r J
ai

t«
l t

o 
to

ke
 im

m
ed

ltl
le

 o
nd

 t1
pp

,o
pr

/o
le

 
I
I
N

~
 M

 e
m

pl
oy

, s
ha

ll b
e
..

,_
 to

 h
ll'l

le
 lc

no
wt

ed
,. o

f o
n 

,m
pl

oy
n•

s o
r 

,,.
,,,

i-
. d

ilt:
rbn

J1
11

11
or,

 c
on

tlw
t 

w
lw

r,
 th

llt
 c

on
du

ct
 w

a.
, •

 kn
ow

n 
by

 a
no

th
er

 
lltl

plo
na

 or.,
,,,, w

ho
 IM

rt
ls

«I
 11

111
111

1,e
,llll

 or
 SU

/Jl
l"l

l/.s
or

y m
po

n,
/b

U
ity

.• 
or

 
fJJ

 1
/w

 •J
Jl

oR
r l

ho
ul

d 
Ju

n,
 kn

ow
11

 o
f t

he
 1

11
1p

lo
y•

'I 
or

 o
g,

nt
's 

dl
st

:rl
m

l~
11t

or
y 

=!
III

W
 lo ,

_
,
.
 fll

llO
lll

lb
ll 

dl
/l1

,n
c,

 to
 P

lf
fM

I I
UC

h.
 di

sc
rlm

ln1
1•

 

c. 
A

ll
_

,,
,_

,,
 .
.
.
 11

•1
or

,,,
, ,,

,,,.
W

/11
I d

lst
:rl

ml
n1

1lo
ry

 ~
IIC

l(c
e t

om
m

lJ
l,d

 by
 O

. 
. 

,,
,,

_,
 •/

II0
1f

ld
 • 

""
 lll

d1
P1

11
d1

11
1 

t:0
11

tr1
1tt

or.
 o

th
lr 

tha
n 

an
 0

111
11 

· o
f s

ucJ
i .. 

to
o,

r,
ou

t w
or

k l
rt

/u
rt

ltl
ro

nc
eo

/th
,,m

pt
oy

,r'
s b

uw
11

1J
1r

pr
/#

on
ly

 .· 
· 

::::
,,. ~!

°""
lno

tor
y to

nd
uc

t W
O

I t:
O

IM
lll

led
 In

 th
e c

ou
rs

, o
f su

ch
 ll

llp
/o

:,m
,n

t 
-.

,,.
.;

,r
, lu

ld 
«11

111
1 k

no
w

,-
,,

 o
f Ji

nd
 IIC

f/ll
le

:e
d 1

,, a
d

 co
lld

flc
t. 

: 
: 

. .
 

1,
· ·

:· 

·. 
d,.

 
Wh

trl
 lla

bi
llt

y 
o

f o
n 

,m
pl

,,
,.

,-
II

• b
ee

n 
at

ob
lis

he
d p

,n
rn

m
t t

o 
ih

1s
:a

ec
tio

~-
•n

d 
Is

 .. ,
. 

· 
bt

lS
fd

 ,o
le

ly
.o

n ..
 tl

w
co

nd
uc

t o
f1

1n
.en

,p
/o

pe
e;

 1
1g

,nt
, o

r·1
,u

hp
en

d,
n1

 C
01

1t
ro

cio
r.:

t1
re

 ·
 ·

 
em

pl
oy

er
 sh

al
l t,

e p
er

m
itt

ed
 to

 p
le

ad
 an

d p
ro

yt
 th

at
 pr

io
r t

o 
th

e d
iit

:ri
m

in
at

or
y ·c

on-
.. · 

. d
uc

t f
or

 w
hi

ch
 it

 w
• f

ou
nd

 li
llb

l, 
if

 ht
ld

: 
. 

. 
· 

· 
· 

. 
(1

) 
Es

ta
bl

ish
ed

 o
nd

 co
m

pi
le

d 
wi

th
 po

lic
ie

s, 
pr

o,
,-.

m
s 1

1n
d p

ro
ce

du
rt!

S 
fo

r t
lw

 pr
,v

,n
tio

n 
an

d 
dl

llC
llo

n 
. o

f ·
 un

lw
/u

l 
di

sc
rim

in
at

or
y .

. p
ra

ct
i,:

a 
by

 e
m

pl
oy

ee
s,•

 a
r,

nt
s 

ai
rd

 fJ
lll

'S
O

M
 

em
pl

oy
ed

• I
nd

ep
en

de
nt

 c
on

tra
cto

r8
, l

nr
:lu

din
g 

bu
t n

ot
 li

m
ite

d 
to

: 
· 

· 
(IJ

 · A
 m

ea
ni

ng
fu

l 1
1n

d r
op

on
sl

'tl
l p

ro
ce

du
re

/o
r l

nv
at

i1
11

tin
1 

co
m

pl
tli

nt
s o

f d
is•

 
. cr

im
ln

11
to

ry
 p

ra
ct

lc
s b

y 
1m

pl
oy

,es
, 1

1g1
11t

s 1
1n

d f
Jll

l'S
Or

&
S 

em
pl

oy
ed

 a.
s i

nd
e-

pe
nd

en
t c

on
tr

«t
or

s 1
11

1d
far

 ttl
ki

ng
 11

pp
ra

pr
lot

e I
IC

tio
n 1

1g
oin

st 
th

os
e p

er
so

ns
 

wh
o 

tl
l'e

 fo
un

d 
lo

 h
ov

e e
np

1e
d 

in
 $1

/Ch
 p

r1
1c

tia
s; 

. (
ii)

 A
 fi

rm
 p

ol
ic

y 
ag

11
ins

l s
ud

. p
ra

ct
ia

s 
wh

ich
 is

 e
f/e

ct
iv

dy
 c

om
m

un
ic

at
ed

 to
 

rm
pl

oy
ea

. a
g,

,:1
6 1

1n
d p

,n
on

s e
m

pl
oy

ed
 Q

.f
 in

dq
Je

lld
o.

t c
on

tl't
lct

or
s; 

(ii
i) 

A
 p

,o
gl

'rl
m

 to
 ed

uc
t1t

1 
,m

pl
oy

ea
 11

nd
 ag

en
ts

 ll
bo

ut
 u

nl1
1W

/ul
 di

sc
rim

in
at

or
y 

pr
ac

tlm
 N

nd
,r-

lo
ca

/, 
•t1

1t
, 1

11
1d

fed
er1

1I
 lo

w;
 a

nd
 

(i•
) 

Pr
oc

ed
ur

es
 fo

r 
th

, s
up

en
is

io
n 

o
f e

m
pl

oy
ea

 11
nd

 11
g1

nts
 11

nd
 fo

r. 
th

e 
ow

,,.
 

si
gh

t o
f p

er
so

ns
 em

pl
oy

ed
 ,u

 in
d,

,,,
,.d

en
i c

on
tra

cto
rs

 sp
e,

:i/
ic

al
ly

 di
re

cte
d o

t 
th

e p
nv

,n
tlo

n 
an

d 
de

tec
tio

n 
o

f s
uc

h 
pr

ac
tic

es
: a

nd
 

. 
. 

(2
) ·

 A 
re

co
rd

 o
f n

o,
 o

r r
elt

1ti
'llf

!ly
 fe

w,
 p

rio
r i

nd
dl

nt
s o

f d
isc

rim
in

at
or

y 
co

n~
uc

t b
y s

uc
h 

em
pl

oy
ee

, a
ge

nt
 o

r p
er

so
n 

em
pl

oy
ed

 as
 11

n I
nd

ep
en

de
nt

 co
nt

ra
cto

r o
r o

th
er

 em
pl

ay
e,s

, 1
1g

11
1ts

 
or

 p,
rs

on
s e

m
pl

oy
ed

 as
 in

de
pe

nd
en

t c
on

trt
1c

tor
8. 

e. 
Th

e 
de

m
on

str
t1

tlo
n 

of
 11

ny
 o

r 1
111

 o
f t

h,
 /11

cto
r8

 li
ste

d 
11

bo
v, 

in
 1

1d
dit

ion
 to

 11
ny

 o
th

,r
 

rd
l'l

lo
nt

 /a
ct

or
s s

hl
lll

 b
l c

on
sid

er
ed

 In
 m

itig
11

tio
n 

o
f t

h,
 11

mo
un

t o
f c

iv
il 

pe
n1

1l
ti,s

 to
 

be
 im

po
se

d b
y t

he
 co

m
m

iss
io

n p
ur

8u
11

nt 
to

 th
is 

ch
ap

t•
 or

 in
 m

itig
11

tio
n o

f d
'lli

l p
en

al
-

11
,s 

o
r p

un
lti

Yf
 d1

11
t10

1e
s w

hi
ch

 m
q

 be
 im

po
se

d p
ur

sr1
11

nt 
to

 c
h1

1p
ter

 /o
Nr

 o
r /

i'II
I o

f 
th

is 
tit

le
 a

nd
 sh

al
l b

l o
m

on
1 

th
1/

11
cto

rs
 co

ns
id

er
ed

 in
 d

et1
rm

in
ln

11
1n

 e
m

pl
oy

er
's 

li11
-.

 · 
bl

llt
y 

N
nd

• 6
Ub

J)l
ll'a

g,a
pl.

 th
re

e o
f p

on
1g

,11
ph

 b
 o

f t
hi

s s
ub

di
vi

sio
n •

 
f.

 
Th

e c
om

m
iss

io
n 

m
q

 ,s
ta

bl
ish

 b
y 

ru
le 

po
lic

ies
. p

ro
gr

am
s 1

1n
d p

ro
ce

du
ru

 w
hi

ch
 m

q
 

be
 im

pl
em

en
te

d b
y e

m
pl

oy
er

s /
or

 th
e ,

,,.
,,,

,,,
,io

n 
an

d d
ete

cti
on

 o
f u

nl1
1W

f "1
 d

isc
rim

i• 
n1

1to
ry

 p
ra

ct
ic

s b
y 

em
pl

oy
ea

, a
ge

nt
s 1

1n
d p

,n
on

s e
m

pl
oy

ed
 as

 in
d,

,,,
,.d

en
t c

on
tra

c-
ta

r8
. N

ot
wi

tlr
st1

1n
dl

n1
 ,m

y o
th

er
 pr

o'l
lis

io
n 

o
f l1

1w
 to

 th
, c

on
tr,

uy
. a

n 
em

pl
oy

,r 
fo

un
d 

to
 b

e l
l11

bl1
 fo

r 1
1n 

Nn
lll

W
/N

ld
ist

:ri
m

in
at

or
y p

ra
ct

kl
 bl

lse
d s

ole
ly 

on
 th

e c
on

du
ct

 o
f a

n 
· e

m
pl

oy
ee

, 1
1g

en
t o

r p
er

so
n 

,m
pl

oy
ed

 a 
11n

 In
de

pe
nd

en
t c

on
tra

cto
r w

ho
 p

le
ad

s o
nd

 
. p

ro
'llf

!S
 th

at
 su

ch
 po

lic
ies

, p
ro

gr
am

s a
nd

 pr
oC

ltl
ur

t!S
 ht

ld
 be

en
 Im

pl
em

en
ted

 o
nd

 co
m

• 
pl

ie
d 

wi
th

 o
l t

he
 ti

m
e o

f t
he

 N
nll

lW
/ul

 co
nd

uc
t s

ha
ll 

no
t b

, l
ia

bl
e f

or
 11

ny
 ci

vi
l p

en
tll

-
11

1$
 w

hi
ch

 m
ay

 b
l l

m
po

ad
 pu

rsu
11

nt 
to

 th
is 

ch
11

pte
r o

r a
ny

 c
M

I p
en

al
tie

s o
r p

un
iti

'llf
! 

da
m

og
,s

 w
hi

ch
 m

ay
 b

e I
m

po
se

d p
um

,1
1n

t t
o 

ch
ap

ter
 fo

ur
 o

r /i
W

! o
f th

is 
tit

le
 fo

r s
uc

h 
un

la
w

fu
l d

isc
rim

in
at

or
y p

,1
1c

tk
l, 

· 
. (

11
.J 

· 1
4,

 A
pp

lic
tlb

lll
ty

; a
H

•I
II

' o
r d

th
.e

ns
/ll

p 
st

ot
llS

. N
ot

w
ith

sta
nd

in
g 

an
y 

ot
he

r p
ro

~-
sio

n 
or

 th
is

 se
al

on
 · i

t s
ha

ll 
no

t b
e a

n 
un

la
w

fu
l d

isc
rim

in
at

or
y 

pr
ac

tic
e 

fo
r a

ny
 p

er
so

n 
to

 d
is•

 
cr

im
iD

Jte
 o

n 
th

e 
g~

un
cl

 o
f a

lie
na

ge
 o

r c
iti

ze
ns

hi
p 

st
at

us
, o

r t
o 

m
ak

e 
an

y ~
nq'"

?'. a
s 

to
 a

 
pe

rso
n's

 al
ien

ag
e o

r c
iti

ze
ns

hi
p 

st
at

us
, o

r t
o 

gi
ve

 p
re

fe
re

nc
e 

to
 a 

~
so

n
 ":h

o 1
1 
a a

uz
en

 o~
 a 

na
do

na
t o

r l
he

.U
ni

te
d 

St
am

 ov
er

 a
n 

eq
ua

lly
 q

ua
lif

ie
d p

er
so

n 
w

ho
 IS

 a
n a

lie
n,

 w
he

n 
su

ch
 d

is
· 

cr
im

in
at

io
n 

is 
re

qu
ir

ed
 or

. w
he

n 
su

ch
 p

re
f er

en
c:e

 is
 ex

pr
es

sly
 p

er
m

itt
ed

 b
y 

an
y 

law
 o

r r
eg

ul
a•

 
tio

n 
or

 th
e U

ni
te

d 
St

at
es

, t
bt

 st
at

e o
f N

ew
 Y

or
k o

r th
e c

ity
 or

 N
ew

 Y
or

k,
 a

nd
 w

he
n s

uc
h l

aw
 or

 
re

gu
la

tio
n d

oc
s n

ot
 pr

O
Y

id
t t

ha
t s

ta
te

 o
r I

~
 la

w 
m

ay
 b

t m
or

e p
ro

te
ct

iv
e o

f a
lie

ns
; p

,o
'll

id
«J

, 
. h

o'W
l'llf

r, 
th1

1t 
th

is
 pr

ov
isi

on
 sh

11
II 

no
t p

ro
hi

bi
t I

nq
ui

rie
s o

r d
llt

rm
in

llt
lo

ns
 b

al
ed

 o
n 

11
U,

no
g, 

or
 dt

lr.
en

sh
lp

 n
ol

la
 w

he
n 

su
ch

 11
ctl

on
s a

re
 n

,m
.s

ar
y t

o 
ob

ta
in

 th
e b

en
,Ji

.ts
 o

f o
 /e

de
rll

l p
ro

- R
. A

pp
. 3

54



20
21

gr
as

s.
Am

ap
pl

ic
an

t
fo

r
a

lio
ta

se
or

pe
rm

it
is

su
ed

by
th

e
ci

ty
of

N
ew

Yo
rk

m
ay

be
re

qu
ire

d
to

(1
)

th
e

co
m

m
is

si
on

or
a

pe
rs

on
w

ho
m

ay
br

in
g

an
ac

tio
n

un
de

r
ch

ap
te

r
fo

ur
or

fiv
e

of
th

is

be
au

th
or

iz
ed

so
w

or
k

is
th

e
U

ni
te

d
St

at
es

w
he

ne
ve

r
by

la
w

or
re

gu
la

tio
n

th
er

e
is

a
lim

it
on

tit
le

de
m

on
st

ra
te

s
th

at
a

po
lic

y
or

pr
ac

tic
e

of
a

co
ve

re
d

en
tit

y
or

a
gr

ou
p

of
po

lic
ie

s
or

th
e

nu
m

ba
of

sa
ct

s
ha

-•
w

pe
rm

its
w

hi
ch

m
ay

be
is

su
ed

.
pr

ac
tic

es
of

a
co

ve
re

d
en

tit
y

re
su

lts
in

a
di

sp
ar

at
e

im
pa

ct
to

th
e

de
tri

m
en

t
of

an
y

gr
ou

p

',1
6B

U
nl

aw
fa

t
di

sc
rim

in
at

or
y

pr
ac

tic
e-

th
e

ba
nd

le
sp

pe
d.

Th
e

pr
ov

is
io

ns
he

re
to

fo
re

pr
ot

ec
te

d
by

th
e

pr
ov

is
io

ns
of

th
is

ch
ap

te
r;

an
d

se
t

to
rth

sa
se

ct
io

n
S-

10
7a

s
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

es
sh

al
l

be
co

ns
tru

ed
to

in
cl

ud
e

an
(2

)
th

e
co

ve
re

d
en

tit
y

fa
ils

to
pl

ea
d

an
d

pr
ov

e
as

an
af

fir
m

at
iv

e
de

fe
ns

e
th

at
ea

ch
su

ch
po

lic
y

ot
he

rw
is

e
ag

ua
lif

ie
d

pe
rs

on
w

ho
is

ph
ys

ic
al

ly
or

m
en

ta
lly

ha
nd

ic
ap

pe
d.

)
or

pr
ac

tic
e

be
ar

s
a

si
gn

ifi
ca

nt
re

la
tio

ns
hi

p
to

a
si

gn
ifi

ca
nt

bu
si

ne
ss

ob
je

ct
iv

e
of

th
e

co
v-

'
Ap

pR
oa

bM
ty

r
pe

rs
on

s
w

ith
s6

sa
bR

id
e'

·
er

ed
en

tit
y

or
do

es
no

t
co

nt
rib

ut
e

to
th

e
di

sp
ar

at
e

im
pa

ct
;

pr
ov

id
ed

,
ho

w
ev

er
,

th
at

if
th

e

R
eg

ad
re

m
en

t
to

as
ak

e
re

as
on

ab
le

ac
co

m
m

od
at

io
n

to
th

e
ne

ed
s

of
pe

rs
on

s
w

ith
di

s
co

m
m

is
si

on
or

su
ch

pe
rs

on
w

ho
m

ay
br

in
g

an
ac

tio
n

de
m

on
st

ra
te

s
th

at
a

gr
ou

p
of

po
lic

ie
s

ab
iB

tie
s.

Ex
ce

pt
as

pr
ov

id
ed

in
pa

ra
gr

ap
h

(b
),

an
y

pe
rs

on
pr

oh
ib

ite
d

by
th

e
pr

ov
i-

or
pr

ac
tic

es
re

su
lts

in
a

di
sp

ar
at

e
im

pa
ct

,
th

e
co

m
m

is
si

on
or

su
ch

pe
rs

on
sh

al
l

no
t

be

si
on

s
of

th
is

se
ct

io
n

fro
m

di
sc

rim
in

at
in

g
on

th
e

ba
si

s
of

di
sa

bi
lit

y
sh

al
l

m
ak

e
re

qu
ire

d
to

de
m

on
st

ra
te

w
hi

ch
sp

ec
ifi

c
po

lic
ie

s
or

pr
ac

tic
es

w
ith

in
th

e
gr

ou
p

re
su

lts
in

re
as

on
ab

le
ac

co
m

m
od

at
io

n
to

en
ab

le
ap

er
so

n
w

ith
a

di
sa

bi
lit

y
to

sa
tis

fy
th

e
es

se
nt

ia
l

su
ch

di
sp

ar
at

e
im

pa
ct

;
pr

ov
id

ed
fu

rth
er

,
th

at
a

po
lic

y
or

pr
ac

tic
e

or
gr

ou
p

of
po

lic
ie

s
or

re
qu

is
ite

r
of

a
jo

b
or

en
jo

y
th

e
rig

ht
or

rig
ht

s
in

qu
es

tio
n

pr
ov

id
ed

th
at

th
e

di
sa

bi
lit

y
pr

ac
tic

es
de

m
on

st
ra

te
d

to
re

su
lt

in
a

di
sp

ar
at

e
im

pa
ct

sh
al

l
be

un
la

w
fu

l
w

he
re

th
e

co
m

-

is
kn

ow
n

or
sh

ou
ld

ha
ve

be
en

kn
ow

n
by

th
e

co
ve

re
d

en
tit

y.
m

is
si

on
or

su
ch

pe
rs

on
w

ho
m

ay
br

in
g

an
ac

tio
n

pr
od

uc
es

su
bs

ta
nt

ia
l

ev
id

en
ce

th
at

an

(b
)

Af
fir

ns
ad

ve
de

fe
ns

t
be

di
sa

bl
H

ty
ca

se
s.

In
an

y
ca

se
w

he
re

th
e

ne
ed

fo
r

re
as

on
ab

le
al

te
rn

at
iv

e
po

lic
y

or
pr

ac
tic

e
w

ith
le

ss
di

sp
ar

at
e

im
pa

ct
is

av
ai

la
bl

e
to

th
e

co
ve

re
d

en
tit

y

ac
co

m
m

od
at

io
n

is
pl

ac
ed

in
is

su
e,

it
sh

al
l

be
an

qf
fir

m
at

iv
e

de
fe

ns
e

th
at

th
e

pe
rs

on
an

d
th

e
co

ve
re

d
en

tit
y

fa
ils

to
pr

ov
e

th
at

su
ch

al
te

rn
at

iv
e

po
lic

y
or

pr
ac

tic
e

w
ou

ld
no

t

as
cr

ie
ve

d
by

th
e

al
le

ge
d

di
sc

rim
in

at
or

y
pr

ac
tic

e
co

ul
d

no
t,

w
ith

re
as

on
ab

le
ac

co
m

-
se

rv
e

th
e

co
ve

re
d

en
tit

y
as

w
el

l.
"S

ig
ni

fic
an

t
bu

si
ne

ss
ob

je
ct

iv
e"

sh
al

l
in

cl
ud

e,
bu

t
no

t
be

m
od

ad
on

,
sa

tis
fy

th
e

es
se

nt
ia

l
re

qu
is

ite
s

of
th

e
jo

b
or

en
jo

y
th

e
rig

ht
or

rig
ht

s
in

lim
ite

d
to

,
su

cc
es

sf
ul

pe
rfo

rm
an

ce
of

th
e

jo
b.

b.
Th

e
m

er
e

ex
is

te
nc

e
of

a
st

at
is

tic
al

im
ba

la
nc

e
be

tw
ee

n
a

co
ve

re
d

en
tit

y'
s

ch
al

le
ng

ed

ic
)

U
se

of
&a

ss
or

ar
ee

ho
l.

N
ot

hi
ng

co
nt

ai
ne

d
in

th
is

ch
ap

te
r

sh
al

l
be

co
ns

tru
ed

to
pr

o-
de

m
og

ra
ph

ic
co

m
po

si
tio

n
an

d
th

e
ge

ne
ra

l
po

pu
la

tio
n

is
no

t
al

on
e

su
ffi

ci
en

t
to

es
ta

b-

hi
bi

t
a

co
ve

re
d

at
tit

y
fro

m
(i)

pr
oh

ib
iti

ng
th

e
ille

ga
l

us
e

of
dr

ug
s

or
th

e
us

e
of

al
co

ho
l

lis
h

a
pr

im
a

fa
ci

e
ca

se
of

di
sp

ar
at

e
im

pa
ct

vi
ol

at
io

n
un

le
ss

th
e

ge
ne

ra
l

po
pu

la
tio

n
is

at
th

e
w

or
kp

la
ce

or
on

du
ty

im
pa

irm
en

t
fro

m
th

e
ille

ga
l

us
e

of
dr

ug
s

or
th

e
us

e
of

sh
ow

n
to

be
th

e
re

le
va

nt
po

ol
fo

r
co

m
pa

ris
on

,
th

e
im

ba
la

nc
e

is
sh

ow
n

to
be

st
at

is
ti-

al
co

ho
l,

or
(ii

)
co

nd
uc

tin
g

&u
g

te
st

in
g

w
hi

ch
is

ot
he

rw
is

e
la

w
fu

l.
ca

ny
si

gn
ifi

ca
nt

an
d

th
er

e
is

an
id

en
tif

ia
bl

e
po

lic
y

or
pr

ac
tic

e
or

gr
ou

p
of

po
lic

ie
s

or

1L
Ap

pu
to

ba
iry

•
w

w
al

or
ie

nt
at

io
n.

(S
ec

tio
n

8-
10

8.
1

U
nl

aw
fu

l
di

sc
rim

in
at

or
y

pr
ac

-
pr

ac
tic

es
th

at
al

le
ge

dl
y

ca
us

es
th

e
im

ba
la

nc
e.

th
ee

s;
se

xa
m

i
ed

es
ta

tio
n.

1.
Th

e
pr

ov
is

io
ns

he
re

to
fo

re
se

t
fo

rth
in

se
ct

io
n

8-
10

7
as

un
la

w
fu

l
c.

N
ot

hi
ng

co
nt

ai
ne

d
in

th
is

su
bd

iv
is

io
n

sh
al

l
be

co
ns

tru
ed

to
m

an
da

te
or

en
do

rs
e

th
e

di
sc

rim
in

at
or

y
pr

ac
tic

es
sh

al
l

be
co

ns
tru

ed
to

in
cl

ud
e

di
sc

rim
in

at
io

n
ag

ai
ns

t
in

di
vi

du
al

s
us

e
of

qu
ot

as
;

pr
ov

id
ed

,
ho

w
ev

er
,

th
at

no
th

in
g

co
nt

ai
ne

d
in

th
is

su
bd

iv
is

io
n

sh
an

be

be
ca

us
e

of
th

ei
r

ac
tu

al
w

pe
rc

ei
ve

d
se

xu
al

or
ie

nt
at

io
n.

]
co

ns
tru

ed
to

lim
it

th
e

sc
op

e
of

th
e

co
m

m
is

si
on

's
au

th
or

ity
pu

rs
ua

nt
to

se
ct

io
ns

8-
11

5

f2
.]N

ot
hi

ng
in

th
is

(s
ec

tio
n)

ch
ap

te
r

sh
al

l
be

co
ns

tru
ed

to
·

an
d

8-
12

0
of

th
is

ch
ap

te
r

or
to

af
fe

ct
co

ur
t-o

rd
er

ed
re

m
ed

ie
s

or
se

ttl
em

en
ts

th
at

ar
e

a.
R

es
tri

ct
an

ex
am

pl
oy

er
's

rig
ht

to
in

si
st

th
at

an
em

pl
oy

ee
m

ee
t

bo
na

fid
e

jo
b-

re
la

te
d

ot
he

rw
is

e
in

ac
co

rd
an

ce
w

ith
la

w
.

°ª
*

°'
*

9
°Y

'''*
*

18
.

U
nl

aw
fu

l
bo

yc
ot

t
or

bl
ac

kl
is

t.
It

sh
al

l
be

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
(i)

fo
r

Aw
ho

r
ze

or
re

qu
ire

ex
np

lo
ye

rs
to

es
ta

bl
is

h
af

fir
m

at
iv

e
ac

tio
n

qu
ot

as
ba

se
d

on
an

y
pe

rs
on

to
di

sc
rim

in
at

e
ag

ai
ns

t,
bo

yc
ot

t
or

bl
ac

kl
is

t
or

to
re

fu
se

to
bu

y
fro

m
,

se
ll

to
or

se
xu

al
or

im
*m

ia
n

or
to

m
ak

e
in

qu
iri

es
re

ga
rd

in
g

th
e

se
xu

al
or

ie
nt

at
io

n
of

cu
r-

tra
de

w
ith

,
an

y
pe

rs
on

,
be

ca
us

e
of

su
ch

pe
rs

on
's

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
,

ge
nd

er
,d

is
ab

ilit
y,

ag
e,

m
ar

ita
ls

ta
tu

s,
se

xu
al

or
ie

nt
at

io
n

or
al

ie
na

ge
or

ci
tiz

en
-

c.
1.

im
it

or
ov

er
rid

e
th

e
pr

es
en

t
ex

em
pt

io
ns

in
th

e
hu

m
an

rig
ht

s
la

w
,

in
cl

ud
in

g
th

os
e

sh
ip

st
at

us
or

of
su

ch
pe

rs
on

's
pa

rtn
er

s,
m

em
be

rs
,

st
oc

kh
ol

de
rs

,
di

re
ct

or
s,

of
fic

er
s,

m
an

-

re
la

tin
g

to
en

ap
lo

ym
en

t
co

nc
er

ns
[h

av
in

g)
em

pl
oy

in
g

fe
w

er
th

an
fo

ur
pe

rs
on

s
ag

er
s,

su
pe

rin
te

nd
en

ts
,

ag
en

ts
,

em
pl

oy
ee

s,
bu

si
ne

ss
as

so
ci

at
es

,
su

pp
lie

rs
or

cu
st

om
er

s,
or

(ii
)

fe
nn

el
oy

ee
s)

,
as

pr
ov

id
ed

in
su

bd
iv

is
io

n
fiv

e
of

se
ct

io
n

8-
10

2;
ow

ne
r-o

cc
up

ie
d

fo
r

an
y

pe
rs

on
w

ilf
ul

ly
to

do
an

y
ac

t
or

re
fra

in
fro

m
do

in
g

an
y

ac
t

w
hi

ch
en

ab
le

s
an

y
su

ch

dw
e§

lin
ss

,
as

pr
ov

id
ed

in
pa

ra
gr

ap
h

(a
)

of
su

bd
iv

is
io

n
fiv

e
of

se
ct

io
n

8-
10

7;
or

pe
rs

on
to

ta
ke

su
ch

ac
tio

n.
Th

is
su

bd
iv

is
io

n
sh

al
l

no
t

ap
pl

y
to

:

an
y

re
lig

io
us

or
de

no
m

in
at

io
na

l
in

st
itu

tio
n

or
or

ga
ni

za
tio

n,
or

an
y

or
ga

ni
za

tio
n

(a
)

Bo
yc

ot
ts

co
nn

ec
te

d
w

ith
la

bo
r

di
sp

ut
es

;

op
er

at
ed

fo
r

ch
ar

ita
bl

e
w

ed
uc

at
io

na
l

pu
rp

os
es

,
w

hi
ch

is
op

er
at

ed
,

su
pe

rv
is

ed
or

(b
)

Bo
yc

ot
ts

to
pr

ot
es

t
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

es
;

or

co
m

ro
lle

d
by

or
in

co
nn

ec
tio

n
w

ith
a

re
lig

io
us

or
ga

ni
za

tio
n,

as
pr

ov
id

ed
in

su
bd

i-
(c

)
An

y
fo

rm
of

ex
pr

es
si

on
th

at
is

pr
ot

ec
te

d
by

th
e

Fi
rs

t
Am

en
dm

en
t.

si
on

in
in

el
tw

el
ve

of
se

ct
io

n
8-

10
7

of
th

is
ch

ap
te

r
;

19
.

In
te

rfe
re

nc
e

w
ith

pr
ot

ec
te

d
rig

ht
s.

It
sh

al
l

be
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

fo
r

d
la

w
fu

l
an

y
ac

t
th

at
vi

ol
at

es
th

e
pe

na
l

la
w

of
th

e
st

at
e

of
N

ew
Yo

rk
;

or
an

y
pe

rs
on

to
co

er
ce

,
in

tim
id

at
e,

th
re

at
en

or
in

te
rfe

re
w

ith
,

or
at

te
m

pt
to

co
er

ce
,

in
tim

id
at

e,

ad
or

se
an

y
pa

rti
cu

la
r

be
ha

vi
or

or
w

ay
of

lif
e.

th
re

at
en

or
in

te
rfe

re
w

ith
,

an
y

pe
rs

on
in

th
e

ex
er

ci
se

or
en

jo
ym

en
t

of
,

or
on

ac
co

un
t

of
hi

s
or

er
m

"s
ex

ua
l

or
ie

nt
at

io
n"

sh
al

l
m

ea
n

he
te

ro
se

xu
al

ity
,

he
r

ha
vi

ng
ai

de
d

or
en

co
ur

ag
ed

an
y

ot
he

r
pe

rs
on

in
th

e
ex

er
ci

se
or

en
jo

ym
en

t
of

,
an

y
rig

ht

17
D

a
at

e
in

sp
ae

r.
gr

an
te

d
or

pr
ot

ec
te

d
pu

rs
ua

nt
to

th
is

se
ct

io
n.

e.
A

20
.

R
el

at
io

ns
hi

p
or

as
so

ci
at

io
n.

Th
e

pr
ov

is
io

ns
of

th
is

se
ct

io
n

se
tf

or
th

as
un

la
w

fu
l

di
s-

pr
ac

de
r

ba
re

d
up

on
di

sp
ar

at
e

im
pa

ct
is

es
ta

bl
is

he
d

cr
im

in
at

or
y

pr
ac

tic
es

sh
al

l
be

co
ns

tru
ed

to
pr

oh
ib

it
su

ch
di

sc
rim

in
at

io
n

ag
ai

ns
t

a
pe

rs
on

be
ca

us
e

of
th

e
ac

tu
al

or
pe

rc
ei

ve
d

ra
ce

,
cr

ee
d,

co
lo

r,
na

tio
na

l
or

ig
in

,
di

sa
bi

lit
y,

ag
e,

se
xu

al

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

20
 

,,
.,

..
 A

n 
IP

Pl
ica

ul 
fo

r a
 li

ce
m

e o
r p

er
m

it
 ia

uc
d 

by
 &

be
 c

ity
 o

f N
ew

 Y
or

k 
m

ay
 b

e r
eq

ui
re

d 
to

 

be
 .a

ud
lo

riz
td

 &
o 

w
or

k 
ia

 &b
e U

ni
te

d 
SW

es
 w

be
oe

ve
r b

y 
la

w
 o

r r
ea

ul
at

io
n 

th
er

e 
is

 a
 li

m
it 

on
 

di
e 

IIU
lllb

er
 o

f I
UC

b 
lic

:em
es

 o
r p

er
m

iu
 w

hi
ch

 m
ay

 b
e 

is
su

ed
. 

lf 
S

-J
a 

U
lll

aw
fa

l d
ls

ai
al

ut
or

y 
pr

ad
ie

e-
tll

e 
la

ud
lc

ap
pe

d.
 T

he
 p

ro
vi

si
on

s 
he

re
to

fo
re

 

ff
l f

ort
Ja

 in
 N

et
io

a 
1-

10
7 u

 
un

la
w

fu
l d

is
cr

in
ili

la
to

ry
 p

ra
ct

ic
es

 sh
al

l b
e c

on
st

ru
ed

 to
 in

du
de

 a
n 

Ol
.bc

nr
ise

 q
ua

lif
ie

d 
pe

rs
on

 w
bo

 is
 p

hy
sic

aD
y 

or
 m

ea
ta

lly
 h

an
di

ca
pp

ed
.) 

11
. 

AJ
JP

lim
,il/

tr.
 /W

IO
IO

 w
ith

 d
ia

bi
lld

a.
 

(a
.I 

R
eq

,,;
,..

.,,
, t

o 
111

11t
e l'

et
1$

0t
11

1b
k 

a«
om

m
od

at
io

n 
lo

 t
he

 n
et

ds
 o

f p
er

so
ns

 w
ith

 d
is-

llb
ili

tia
. 

Ex
a,

,t 
tlS

 p
ro

vi
dt

d 
in

 p
ar

ag
ra

ph
 (b

),
 a

ny
 p

er
so

n 
pr

oh
ib

ite
d 

by
 th

e 
pr

ov
i-

lio
11

1 
o

f 
tlu

s 
s«

ti
on

 f
ro

m
 d

is
cr

im
in

at
in

g 
on

 t
h,

 b
as

is 
o

f 
di

sa
bi

lit
y 

sh
al

l 
m

ak
e 

re
t1M

M
11

/Jl
e 1

1C
tO

nm
ro

dt
,ti

on
 to

 ff
lll

bl
e 

a p
,r

so
n 

w
ith

 a
 d

is
ab

ili
ty

 to
 sa

tis
fy

 th
e e

.ss
en

 ti
al

 

r-
,,

,i:
d

la
 o

f I
I j

ob
 o

r e
nj

oy
 th

e r
ig

ht
 o

r r
ig

ht
s i

n 
qu

es
t;o

n 
pr

ov
id

ed
 th

at
 th

e 
di

sa
bi

lit
y 

ii
 kn

o,
m

 o
r M

ou
ld

 h
ln

,e
 b

H
n 

kn
ow

n 
by

 th
e c

ov
er

ed
 e

nt
ity

. 

fbJ
 A

J,
/ln

tu
rd

ve
 ,
.,

,,
,.

 .,
 d

ia
bl

ll
ty

 C
il#

S
, 

In
 a

,u
 c

as
e 

wh
er

e 
th

e 
ne

ed
 fo

r 
re

as
on

ab
le

 

IIC
t'O

m
m

od
llt

io
n 

is
 p

l«
td

 in
 is

su
e, 

it
 sh

al
l b

e 
an

 a
ffi

rm
at

iv
e 

de
fe

ns
e 

th
at

 th
e p

er
so

n 
11
,z

ri
#w

!d
 b

y 
th

e 
tl

llq
«J

 d
ilc

ri
m

in
at

or
y 

pr
ac

tic
e 

co
ul

d 
no

t, 
w

ith
 r

ea
so

na
bl

e 
ac

co
m

-

tnO
dll_

tton
. S

lll
is

fy
 I

M
 e

ss
en

tia
l n

qu
is

it
es

 o
f t

he
 jo

b 
or

 e
nj

oy
 th

e 
ri

gh
t 

or
 r

ig
ht

s 
in

 
q,,

,e,
no

n. 
fcJ

 V
u

 •
I d

n
,p

 "
"l

lk
ol

to
l..

 N
ot

hi
n1

 co
nt

ai
n«

/ i
n 

th
is

 ch
ap

te
r s

ha
ll 

be
 c

on
st

ru
ed

 to
 p

ro
-

lu
bi

t •
 c

ow
re

d e
nt

ity
 fr

om
 fi

l p
ro

hi
bi

tin
g 

lit
e 

ill
eg

al
 us

e 
o

f d
ru

gs
 or

 th
e u

se
 o

f a
lc

oh
ol

 

tit
 th

e 
w

o
r
k
~

 o
r o

n 
du

ty
 im

p
a

ir
~

n
t f

ro
m

 t
he

 il
le

ga
l u

se
 o

f d
ru

gs
 o

r 
th

e 
us

e 
o

f 

lllc
ol

to
l.,

 o
r (

iii
 C

O
lfd

uc
tin

g 
dr

ug
 te

st
in

g 
w

hi
ch

 is
 o

th
er

w
is

e 
la

w
fu

l. 

I'
-

Ap
pl

ia
,b

ill
ty

: 
SU

llt
ll 

O
l'U

llt
lm

ol
l. 

(S
ec

do
a 

1-
10

8.
1 

U
al

aw
fu

l 
di

sc
rim

in
at

or
y 

pr
ac

-

or
le

al
al

io
a.

 l
. T

be
 p

ro
vi

si
on

s 
he

re
to

fo
re

 s
et

 f
or

th
 in

 s
ec

tio
n 

8-
10

7 
as

 u
nl

aw
fu

l 

di
sc

nm
11

11
1~

 J
)f1

IC
tic

es 
sh

all
 b

e 
co

ns
tru

ed
 t

o 
in

clu
de

 d
isc

rim
in

ati
on

 a
ga

in
st 

in
di

vi
du

al
s 

11
ec:

au
se 

or
 th

ei
r a

au
al

 o
r 

pe
ra

:iv
cd

 se
xu

al
 o

ri
en

ta
tio

n.
) 

(2
.J 

N
ot

hi
ns

 in
 th

is
 (s

ea
io

oJ
 c

ha
pt

er
 sh

al
l b

e 
co

ns
tr

ue
d 

to
: 

L
 

Re
str

ict
 a

a e
m

pl
oy

er
's 

ri
gh

t t
o 

in
si

st
 th

at
 a

n 
m

ap
lo

ye
e 

m
ee

t b
on

a 
fid

e 
jo

b-
re

la
te

d 
qu

al
i(

'a
at

io
m

 o
f C

lll
pl

o,
m

eo
t; 

b.
 

A
ul

bo
riz

e 
or

 re
qu

ire
 e

m
pl

oy
er

s 
to

 e
st

ab
lis

h 
af

fi
rm

at
iv

e 
ac

tio
n 

qu
ot

as
 b

as
ed

 o
n 

se
xu

al
 o

ri
eo

ca
io

a 
or

 to
 m

ak
e 

in
qu

iri
es

 r
ea

ar
di

ng
 t

he
 s

ex
ua

l o
ri

en
ta

tio
n 

of
 c

ur
-

re
ni

 o
r p

ro
sp

ec
tiv

e 
em

pl
oy

ee
s; 

c:. 
~,';

!' or
 o

ve
rr

id
e t

he
 P

re
se

nt
 cx

em
pl

io
~ 

in
 th

e 
hu

m
an

 ri
gh

ts
 la

w
, i

nc
lu

di
ng

 th
os

e 

P&
 t

o 
em

pl
oy

m
en

t 
co

nc
er

m
 {h

aV
1n

g)
 e

m
pl

oy
in

g 
fe

w
er

 t
ha

n 
fo

ur
 p

er
so

ns
 

lem
pl_

c,,
ee

sl,
 a

s
~

~
 in

 s
ub

di
vi

si
on

 f
iv

e 
of

 s
ec

tio
n 

8-
10

2;
 o

w
ne

r-
oc

cu
pi

ed
 

-
-

u 
pr

O
¥i

de
d 

an
 p

ar
a,

ra
pb

 (a
) o

f s
ub

di
vi

si
on

 f
iv

e 
of

 se
ct

io
n 

8-
10

7·
 o

r 

an
y r

eli
lio

us
 or

 ~
n

a
ti

o
n

a
l !

os
tit

ut
io

n 
or

 o
rg

an
iz

at
io

n,
 o

r a
ny

 o
rg

an
iz

at
io

n 

oP
Cr

ate
d 

fo
r ~

b
le

 or
 e

du
au

on
al

 p
ur

po
se

s,
 w

hi
ch

 is
 o

pe
ra

te
d,

 s
up

er
vi

se
d 

or
 

bJ
 o

r I
D

 ~
o

n
 w

ith
 a 

re
lig

io
us

 o
rg

an
iz

at
io

n,
 a

s p
ro

vi
de

d 
in

 su
bd

i-
vi

ao
a 

(m
ne

J 
tw

dw
 o

f s
ec

:uo
n 

8-
10

7 
or

 th
is 

ch
ap

te
r;

 
. 

d.
 

M
at

e 
la

w
fu

l 1
DY

 a
ct

 th
at 

vio
la&

a 
th

e p
eu

al
 la

w 
of

 th
e 

st
at

e o
f N

ew
 Y

or
k•

 o
r 

c. 
Ea

do
nc

 an
y 

pe
rt

ic
:w

ar
 b

eh
av

io
r o

r w
ay

 o
f l

ife
. 

' 

fl.
 ~

::
!
!
n

 d
lu

 se
a.i

oa
. t

he
 t

er
m

 •
se

xu
al

 o
ri

en
ta

tio
n"

 s
ha

ll 
m

ea
n 

he
te

ro
se

xu
al

itY
, 

--
--

..
va

lit
s 

or
 b

isa
ua

lky
.J

 
• 

17
. 
,,

,.
..

.,
. ,

,,,
,,_

,_
 

•·
 

A
ll 

8N
_,

/I
II

 d
i.lo

iln
at

tn
or

:, 
pn

,c
li

ff
 b

au
d 

· 
. 

. 
. 

IM
elL

" 
. 

""
'"

' d
is

pa
ra

te
 i

m
pa

ct
 is

 · e
st

ab
lis

he
d 

21
 

(1
) 

th
e 

co
m

m
is

si
on

 o
r a

 p
er

so
n 

w
ho

 m
ay

 b
ri

ng
 a

n 
ac

tio
n 

un
de

r·
ch

ap
te

r.
fo

ur
·o

rJ
iv

e o
f t

hi
s 

tit
le

 d
em

on
st

ra
te

s 
th

at
 a

 p
ol

ic
y 

or
 p

ra
ct

ic
e 

o
fa

 c
ov

er
ed

 e
nt

ity
 o

r 
a 

gr
ou

p 
o

f p
o/

id
es

 o
r 

pr
ac

tic
es

 o
f a

 c
ov

er
ed

 e
nt

ity
 re

su
lts

 in
 a

 d
is

pa
ra

te
 im

pa
ct

 to
 t

he
 d

et
ri

m
en

t o
f a

ny
·g

ro
up

 

pr
ot

ec
te

d 
by

 th
e p

ro
vi

si
on

s o
f t

hi
s 

ch
ap

te
r;

 a
nd

 
. 

· 

(2
) 

th
e c

ov
er

ed
 en

tit
y f

oi
ls

 to
 p

le
ad

 a
nd

 pr
ov

e a
s a

n 
af

fir
m

at
iv

e d
ef

en
se

 th
at

 ea
ch

 su
ch

 p
ol

ic
y 

or
 p

ra
ct

ic
e 

be
ar

s a
 s

ig
ni

fic
an

t r
el

at
io

ns
hi

p 
to

 a
 si

gn
ifi

ca
nt

 b
us

in
es

s o
bj

ec
tiv

e 
o

f t
he

 c
ov

-

er
ed

 e
nt

ity
 o

r d
oe

s 
no

t c
on

tr
ib

ut
e 

to
 th

e 
di

sp
ar

at
e 

im
pa

ct
; p

ro
vi

de
d,

 h
ow

ev
er

, t
ha

t i
f t

he
 

co
m

m
is

si
on

 o
r s

uc
h p

er
so

n 
w

ho
 m

ay
 b

ri
ng

 a
n 

ac
tio

n 
de

m
on

st
ra

te
s t

ha
t a

 g
ro

up
 o

f p
ol

ic
ie

s 

or
 p

ra
ct

ic
es

 r
es

ul
ts

 in
 a

 d
is

pa
ra

te
 im

pa
ct

, 
th

e 
co

m
m

is
si

on
 o

r 
su

ch
 p

er
so

n 
sh

al
l n

ot
 b

e 

re
qu

ir
ed

 to
 d

em
on

st
ra

te
 w

hi
ch

 s
pe

ci
fic

 p
ol

ic
ie

s 
or

 p
ra

ct
ic

es
 w

ith
in

 t
he

 g
ro

up
 r

es
ul

ts
 in

 

su
ch

 d
is

pa
ra

te
 im

pa
ct

; p
ro

vi
de

d f
ur

th
er

, 
th

at
 a

 p
ol

ic
y 

or
 pr

ac
tic

e 
or

 g
ro

up
 o

f p
ol

ic
ie

s o
r 

pr
ac

tic
es

 d
em

on
st

ra
te

d 
to

 r
es

ul
t i

n 
a 

di
sp

ar
at

e 
im

pa
ct

 sh
al

l b
e 

un
la

w
fu

l w
he

re
 th

e 
co

m
-

m
is

si
on

 o
r 

su
ch

 p
er

so
n 

w
ho

 m
ay

 b
ri

ng
 a

n 
ac

tio
n 

pr
od

uc
es

 su
bs

ta
nt

ia
l e

vi
de

nc
e 

th
at

 a
n 

al
te

rn
at

iv
e p

ol
ic

y 
or

 p
ra

ct
ic

e 
w

ith
 le

ss
 d

is
pa

ra
te

 im
pa

ct
 is

 a
va

ila
bl

e 
to

 th
e 

co
ve

re
d 

en
tit

y 

an
d 

th
e 

co
ve

re
d 

en
tit

y 
fa

ils
 to

 p
ro

ve
 th

at
 s

uc
h 

al
te

rn
at

iv
e 

po
llc

y 
or

 p
ra

ct
ic

e 
w

ou
ld

 n
ot

 

se
rv

e 
th

e 
co

ve
re

d 
en

tit
y 

as
 w

el
l. 

"S
ig

ni
fic

an
t b

us
in

es
s o

bj
ec

tiv
e"

 sh
al

l i
nc

lu
de

, b
ut

 n
ot

 b
e 

lim
ite

d 
to

, s
uc

ce
ss

fu
l p

er
fo

rm
an

ce
 o

f t
he

 jo
b.

 
b.

 
Th

e 
m

er
e 

ex
is

te
nc

e 
o

f a
 s

ta
tis

tic
al

 im
ba

la
nc

e 
be

tw
ee

n 
a 

co
ve

re
d 

en
tit

y'
s c

ha
lle

ng
ed

 

de
m

og
ra

ph
ic

 c
om

po
si

tio
n 

an
d 

th
e 

ge
ne

ra
l p

op
ul

at
io

n 
is

 n
ot

 al
on

e s
uf

fic
ie

nt
 to

 e
st

ab
-

lis
h 

a 
pr

im
a 

fo
ci

e 
ca

se
 o

f d
is

pa
ra

te
 im

pa
ct

 v
io

la
tio

n 
un

le
ss

 th
e 

ge
ne

ra
l p

op
ul

at
io

n 
is

 

sh
ow

n 
to

 b
e 

th
e 

re
le

va
nt

 p
oo

l f
or

 c
om

pa
ri

so
n,

 t
he

 im
ba

la
nc

e i
s s

ho
w

n 
to

 b
e s

ta
tis

ti-

ca
lly

 si
gn

ifi
ca

nt
 a

nd
 th

er
e 

is
 a

n 
id

en
tif

ia
bl

e 
po

lic
y 

or
 p

ra
ct

ic
e 

or
 g

ro
up

 o
f p

ol
ic

ie
s o

r 

pr
ac

tic
es

 th
at

 a
lle

ge
dl

y 
ca

us
es

 th
e 

im
ba

la
nc

e.
 

c. 
N

ot
hi

ng
 c

on
ta

in
ed

 in
 th

is
 su

bd
iv

is
io

n 
sh

al
l b

e 
co

ns
tr

ue
d 

to
 m

an
da

te
 o

r 
en

do
rs

e 
th

e 

us
e 
o

f q
uo

ta
s;

 p
ro

vi
de

d,
 h

ow
ev

er
, t

ha
t n

ot
hi

ng
 c

on
ta

in
ed

 in
 th

is
 su

bd
iv

is
io

n 
sh

al
l b

e 

co
ns

tr
ue

d 
to

 li
m

it 
th

e s
co

pe
 o

f t
he

 co
m

m
is

si
on

's
 a

ut
ho

ri
ty

 p
ur

su
an

t t
o 

se
ct

io
ns

 8-
11

5 

an
d 

8-
12

0 
o

f t
hi

s c
ha

pt
er

 o
r 

to
 a

ffe
ct

 co
ur

t-o
rd

er
ed

 re
m

ed
ie

s o
r s

et
tle

m
en

ts
 th

at
 a

re
 

ot
he

rw
is

e 
in

 a
cc

or
da

nc
e 

w
ith

 la
w.

 
1 B

. 
U

nl
aw

fu
l b

oy
co

tt 
or

 b
la

ck
lis

t. 
It

 sh
al

l b
e 

an
 u

nl
aw

fu
l d

is
cr

im
in

at
or

y 
pr

ac
tic

e 
(i)

 fo
r 

an
y 

pe
rs

on
 to

 d
is

cr
im

in
at

e 
ag

ai
ns

t, 
bo

yc
ot

t o
r 

bl
ac

kl
is

t o
r 

to 
re

f u
se

 to
 b

uy
 fr

om
, 

se
ll 

to
 o

r 

tr
ad

e 
w

ith
, 

an
y 

pe
rs

on
, 

be
ca

us
e 

o
f s

uc
h 

pe
rs

on
's

 a
ct

ua
l 

or
 p

er
ce

iv
ed

 r
ac

e,
 c

re
ed

, 
co

lo
r, 

na
tio

na
l o

ri
gi

n,
 g

en
de

r, 
di

sa
bi

lit
y,

 a
ge

, m
ar

ita
l s

ta
tu

s,
 se

xu
al

 o
ri

en
ta

tio
n 

or
 al

ie
na

ge
 o

r c
iti

T.
en

-

sh
ip

 s
ta

tu
s 

or
 o

f s
uc

h 
pe

rs
on

's
 p

ar
tn

er
s,

 m
em

be
rs

, s
to

ck
ho

ld
er

s,
 d

ire
ct

or
s, 

of
fic

er
s,

 m
a~

_-

ag
er

s, 
su

pe
ri

nt
en

de
nt

s,
 a

ge
nt

s, 
em

pl
oy

ee
s,

 b
us

in
es

s a
ss

oc
ia

te
s, 

su
pp

lie
rs

 o
r c

us
to

m
er

s, 
or

 (1
i) 

fo
r 

an
y 

pe
rs

on
 w

ilf
ul

ly
 to

 d
o 

an
y 

ac
t o

r r
ef

ra
in

 fr
om

 d
oi

ng
 a

ny
 a

ct
 w

hi
ch

 e
na

bl
es

 a
ny

 su
ch

 

pe
rs

on
 to

 ta
ke

 su
ch

 a
ct

io
n.

 T
hi

s s
ub

di
vi

si
on

 sh
al

l n
ot

 a
pp

ly
 to

: 

(a
) 

B
oy

co
tts

 c
on

ne
ct

ed
 w

ith
 la

bo
r 

di
sp

ut
a;

 
• 

(b
) 

B
oy

co
tts

 to
 p

ro
te

st
 u

nl
aw

fu
l d

is
cr

im
in

at
or

y 
pr

ac
tic

es
; o

r 
(c

) 
A

ny
 fo

rm
 o

f e
xp

re
ss

io
n 

th
at

 is
 p

ro
te

ct
ed

 b
y 

th
e 

Fi
rs

t A
m

en
dm

en
t. 

· 

19
. 

In
ter

fe
re

nc
e 

w
ith

 p
ro

te
ct

ed
 ri

gh
ts

. I
t s

ha
ll 

be
 an

 u
nl

aw
fu

l d
is

cr
im

in
at

or
y P

_r
a~

ti~
efo

r 

an
y p

er
so

n 
to

 c
oe

rc
e,

 in
tim

id
at

e,
 th

re
at

en
 o

r i
nt

er
fe

re
 w

ith
, o

r a
tte

m
pt

 to
 c

oe
rc

e,
 m

t,m
,~

at
e,

 

th
re

at
en

 o
r i

nt
er

/e
re

 w
ith

, a
ny

 p
er

so
n 

in
 t

he
 ex

er
ci

se
 o

r e
nj

oy
m

en
t o

f, 
or

 o
n 

ac
co

un
t o

f h
~ 

or
 

he
r h

av
in

g 
ai

de
d 

or
 e

nc
ou

ra
ge

d 
an

y 
ot

he
r p

er
so

n 
in

 t
he

 e
xe

rc
ise

 _o
r e

nj
oy

m
en

t 0
J. 

an
y 

ri
gh

t 

gr
an

te
d 

or
 p

ro
te

ct
ed

 p
ur

su
an

t t
o 

th
is

 se
ct

io
n.

 
. 

. 
20

. 
Re

la
tio

ns
hi

p 
or

 a
ss

oc
ia

do
n.

 T
he

 p
ro

.v
isi

on
s o

f t
hi

s s
~l

i~
n 

~e
t !0

rt
h 

as
 ~

nl
aw

f u
l d

is-

cr
im

in
at

or
y 

pr
ac

tic
es

 s
ha

ll 
be

 c
on

st
ru

ed
 to

 p
ro

hi
bi

t s
uc

h 
di

sc
nm

m
al

lo
n 

ag
ai

ns
t 

a 
pe

rs
on

 

be
ca

us
e 

o
f t

he
 a

ct
ua

l o
r p

er
ce

iv
ed

 ra
ce

, 
cr

ee
d,

 c
ol

or
. 

no
tio

na
l o

ri
gi

n,
 d

isa
bi

lit
y,

 a
ge

, s
ex

ua
l 

R
. A

pp
. 3

55



07
eB

en
eg

w
ei

tin
es

ts
hi

p
st

on
es

of
a

pe
rs

on
w

ith
w

ho
m

su
ch

pe
rs

on
ha

s
a

kn
ow

n
(a

)
If

in
th

e
ju

dg
m

en
t

of
th

e
co

m
m

ia
ta

n
ci

rc
um

st
an

ce
s

so
w

ar
ra

nt
,

it
m

ay
en

de
av

or
to

or
am

ac
is

so
n•

el
im

in
at

e
su

ch
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
by

co
nf

er
en

ce
,

co
nc

ilia
tio

n
an

d
pe

r-
.

3-
19

8.
2

U
nl

aw
fu

l
eB

se
du

ni
m

at
or

y
pr

ac
tic

es
-o

cc
up

at
io

n.
W

he
re

a
ho

us
in

g
ac

co
m

m
o.

su
as

io
n.

Th
e

te
rm

s
of

su
ch

co
nc

ilia
tio

n
ag

re
em

en
t

sh
al

l
in

cl
ud

e
pr

ov
is

io
ns

re
qu

iri
ng

da
tio

n
es

so
ug

ht
ex

cl
us

iv
el

y
fo

r
re

si
de

nt
ia

l
pu

rp
os

es
,

th
e

pr
oh

ib
iti

on
ag

ai
ns

t
un

la
w

fu
l

di
sc

rim
-

th
e

re
sp

on
de

nt
to

re
fra

in
fro

m
th

e
co

m
m

is
si

on
of

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
es

Sa
nt

or
y

pr
ac

tic
es

in
re

la
tio

n
to

th
e

sa
le

,
re

nt
al

,
or

le
as

in
g

of
a

ho
us

in
g

ac
co

m
m

od
at

io
n

as
se

t
in

th
e

fu
tu

re
an

d
m

ay
co

nt
ai

n
su

ch
fu

rth
er

pr
ov

is
io

ns
as

m
ay

be
ag

re
ed

up
on

by
th

e
.

fo
rth

in
se

ct
io

n
g-

10
7

sh
al

l
be

co
ns

tru
ed

to
pr

oh
ib

it
di

sc
rim

in
at

io
n

on
ac

co
un

t
of

a
pe

rs
on

's
co

m
m

is
si

on
an

d
th

e
re

sp
on

de
nt

,
in

cl
ud

in
g

a
pr

ov
is

io
n

fo
r

th
e

en
try

in
co

ur
t

of
co

n-

se
nt

de
cr

ee
em

bo
dy

in
g

th
e

te
rm

s
of

th
e

co
nc

ilia
tio

n
ag

re
em

en
t.

Th
e

m
em

be
rs

of
th

e

§
S•

3O
P

Pr
oc

ed
er

s.
l.

An
y

pe
rs

on
cl

ai
m

in
g

to
be

ag
gr

ie
ve

d
by

an
un

la
w

fu
l

di
sc

rim
in

a.
co

m
m

is
si

on
an

d
its

st
af

f
sh

al
l

no
t

di
sc

lo
se

w
ha

t
tra

ns
pi

re
d

in
th

e
co

ur
se

of
su

ch

to
ry

pr
ac

tic
e

m
an

by
hi

m
et

f
or

be
rs

el
f

or
su

ch
pe

rs
on

's
at

to
rn

ey
-a

t-l
aw

,
m

ak
e,

si
gn

an
d

fil
e

.e
nd

ea
vo

rs
.

W
he

ne
ve

r
a

co
m

pl
ai

nt
is

fil
ed

pu
rs

ua
nt

to
pa

ra
gr

ap
h

(d
)

of
su

bd
iv

is
io

n

w
ie

th
e

co
m

m
is

si
on

a
ve

rif
ie

d
co

m
pl

ai
nt

in
w

rit
in

g
w

hi
ch

sh
al

l
st

at
e

th
e

na
m

e
an

d
ad

dr
es

s
of

fiv
e

of
se

ct
io

n
8-

10
7

of
th

is
ch

ap
te

r,
no

m
em

be
r

of
th

e
co

m
m

is
si

on
no

r
an

y
m

em
be

r

th
e

pe
so

n,
em

pl
oy

er
,

la
bo

r
or

ga
ni

va
tio

n
or

em
pl

oy
m

en
t

ag
en

cy
al

le
ge

d
to

ha
ve

co
m

m
itt

ed
of

th
e

co
m

m
is

si
on

st
af

f
sh

al
l

m
ak

e
pu

bl
ic

in
an

y
m

an
ne

r
w

ha
ts

oe
ve

r
th

e
na

m
e

of
an

y

th
e

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

co
m

pl
ai

ne
d

of
an

d
w

hi
ch

sh
al

l
se

t
fo

rth
th

e
pa

rti
cu

la
rs

bo
rro

w
er

or
id

en
tif

y
by

a
sp

ec
ifi

c
de

sc
rip

tio
n

th
e

co
lla

te
ra

l
fo

r
an

y
lo

an
to

su
ch

bo
r-

th
er

eo
f

an
d

co
nt

ai
n

su
ch

ot
he

r
in

fo
rm

at
io

n
as

m
ay

be
re

qu
ire

d
by

th
e

co
m

m
is

si
on

.
Th

e
co

m
.

ro
w

er
ex

ce
pt

w
he

n
or

de
re

d
to

do
so

by
a

co
ur

t
of

co
m

pe
te

nt
ju

ris
di

ct
io

n
or

w
he

re

m
is

si
on

up
on

its
ow

n
m

ot
io

n
m

ay
,

in
lik

e
m

an
ne

r,
m

ak
e,

si
gn

,
an

d
fil

e
su

ch
co

m
pl

ai
nt

.
In

ex
pr

es
s

pe
rm

is
si

on
ha

s
be

en
fir

st
ob

ta
in

ed
in

w
rit

in
g

fro
m

th
e

le
nd

er
an

d
th

e
bo

r-

co
nn

ec
tio

n
w

ith
th

e
fil

in
g

of
su

ch
co

m
pl

ai
nt

,
th

e
co

m
m

is
si

on
is

au
th

or
iz

ed
to

ta
ke

pr
oo

f
ro

w
er

to
su

ch
pu

bl
ic

at
io

n;
pr

ov
id

ed
,

ho
w

ev
er

,
th

at
th

e
na

m
e

of
an

y
bo

rro
w

er
an

d
a

as
su

e
su

bp
oe

na
s

an
d

ad
m

in
is

te
r

oa
th

s
in

th
e

m
an

ne
r

pr
ov

id
ed

in
th

e
ci

vi
l

pr
ac

tic
e

la
w

an
d

sp
ec

ifi
c

de
sc

rip
tio

n
of

th
e

co
lla

te
ra

l
fo

r
an

y
lo

an
to

su
ch

bo
rro

w
er

m
ay

,
if

ot
he

rw
is

e

ru
le

s.
An

y
em

pl
oy

er
w

ho
se

em
pl

oy
ee

s,
or

so
m

e
of

th
em

,
re

fu
se

or
th

re
at

en
to

re
fu

se
to

co
op

.
re

le
va

nt
,

be
in

tro
du

ce
d

in
ev

id
en

ce
in

an
y

he
ar

in
g

be
fo

re
th

e
co

m
m

is
si

on
or

an
y

cr
at

e
w

ith
th

e
pr

ov
is

io
ns

of
th

is
ch

ap
te

r,
m

ay
fil

e
w

ith
th

e
co

m
m

is
si

on
a

ve
rif

ie
d

co
m

pl
ai

nt
re

vi
ew

by
a

co
ur

t
of

co
m

pe
te

nt
ju

ris
di

ct
io

n
of

an
y

or
de

r
or

de
ci

si
on

by
th

e
co

m
m

is
-

as
ng

fo
r

as
si

st
an

ce
by

co
nc

ilia
tio

n
or

ot
he

r
re

m
ed

ia
l

ac
tio

n.
si

on
.

2.
Af

te
r

th
e

fil
in

g
of

an
y

co
m

pl
ai

nt
,

th
e

co
m

m
is

si
on

sh
al

l
m

ak
e

pr
om

pt
in

ve
st

ig
at

io
n

in
(b

)
In

ca
se

of
fa

ilu
re

to
el

im
in

at
e

su
ch

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

co
m

pl
ai

ne
d

of
,

co
nn

ec
tio

n
th

er
ew

ith
.

If
th

e
co

m
m

is
si

on
sh

al
l

de
te

rm
in

e
af

te
r

su
ch

in
ve

st
ig

at
io

n
th

at
pr

ob
a.

or
in

ad
va

nc
e

th
er

eo
f

as
de

te
rm

in
ed

by
th

e
co

m
m

is
si

on
,

it
sh

al
l

ca
us

e
to

be
is

su
ed

bl
e

ca
us

e
do

es
no

t
ex

is
t

fo
r

cr
ed

iti
ng

th
e

al
le

ga
tio

ns
of

th
e

co
m

pl
ai

nt
th

at
th

e
pe

rs
on

na
m

ed
in

an
d

se
rv

ed
in

th
e

na
m

e
of

th
e

co
m

m
is

si
on

,
a

w
rit

te
n

no
tic

e,
to

ge
th

er
w

ith
a

co
py

of

co
m

he
re

in
af

te
r

re
fe

rre
d

to
as

th
e

re
sp

on
de

nt
,

ha
s

en
ga

ge
d

or
is

en
ga

gi
ng

in
an

su
ch

co
m

pl
ai

nt
,

as
th

e
sa

m
e

m
ay

ha
ve

be
en

am
en

de
d,

re
qu

iri
ng

th
e

re
sp

on
de

nt
or

m
in

at
or

y
pr

ac
tic

%
th

e
co

m
m

is
si

on
sh

al
l

is
su

e
an

d
ca

us
e

to
be

se
rv

ed
on

th
e

re
sp

on
de

nt
s

to
an

sw
er

th
e

ch
ar

ge
s

of
su

ch
co

m
pl

ai
nt

at
a

he
ar

in
g

be
fo

re
a

he
ar

in
g

co
m

pl
an

na
nt

an
or

de
r

di
sm

is
si

ng
su

ch
al

le
ga

tio
ns

of
th

e
sa

id
co

m
pl

ai
nt

as
to

su
ch

re
sp

on
de

nt
of

fic
er

de
si

gn
at

ed
by

th
e

ch
ai

rp
er

so
n

an
d

si
tti

ng
as

th
e

co
m

m
is

si
on

,
at

a
tim

e
an

d

co
m

pl
ai

na
nt

m
ay

,
w

ith
in

th
irt

y
da

ys
of

su
ch

se
rv

ic
e,

ap
pl

y
fo

r
re

vi
ew

of
su

ch
ac

tio
n

of
pl

ac
e

to
be

fix
ed

by
th

e
ch

ai
rp

er
so

n
an

d
sp

ec
ifi

ed
in

su
ch

no
tic

e.
Th

e
pl

ac
e

of
an

y

co
m

m
is

si
on

.
U

po
n

su
ch

ap
pl

ic
at

io
n,

th
e

ch
ai

rp
er

so
n

sh
al

l
re

vi
ew

su
ch

ac
tio

n
an

d
de

te
r.

su
ch

he
ar

in
g

sh
al

l
be

th
e

of
fic

e
of

th
e

co
m

m
is

si
on

or
su

ch
ot

he
r

pl
ac

e
as

m
ay

be
de

s-

w
he

th
er

th
er

e
a

pr
ob

ab
le

ca
us

e
to

cr
ed

it
th

e
al

le
ga

tio
ns

of
th

e
co

m
pl

ai
nt

an
d

ac
co

rd
.

ig
na

te
d

by
th

e
ch

ai
rp

er
so

n.
Th

e
ca

se
in

su
pp

or
t

of
th

e
co

m
pl

ai
nt

sh
al

l
be

pr
es

en
te

d

en
te

r
an

or
de

r
af

Ta
rm

in
g,

re
ve

rs
in

g
or

m
od

ify
in

g
th

e
de

te
rm

in
at

io
n

of
th

e
be

fo
re

th
e

co
m

m
is

si
on

by
on

e
of

its
at

to
rn

ey
s.

En
de

av
or

s
at

co
nc

ilia
tio

n
by

th
e

co
m

-

co
m

m
as

s
n

or
re

=±
nt

he
r

th
e

m
at

te
r

fo
r

fu
rth

er
in

ve
st

ig
at

io
n

an
d

ac
tio

n,
a

co
py

of
w

hi
ch

m
is

si
on

sh
al

l
no

t
be

re
ce

iv
ed

in
ev

id
en

ce
.

Th
e

re
sp

on
de

nt
m

ay
fil

e
a

w
rit

te
n

ve
rif

ie
d

de
te

rm
in

e
a

D
O

S
th

e
C

om
pl

ai
na

m
.

If
th

e
co

m
m

is
si

on
af

te
r

su
ch

in
ve

st
ig

at
io

n
sh

al
l

an
sw

er
to

th
e

co
m

pl
ai

nt
an

d
ap

pe
ar

at
su

ch
he

ar
in

g
in

pe
rs

on
or

ot
he

rw
is

e,
w

ith
or

e
as

pr
ob

ab
le

ca
us

e
to

cr
ed

it
th

e
al

le
ga

tio
ns

of
th

e
co

m
pl

ai
nt

,
or

if
th

e
w

ith
ou

t
co

un
se

l,
an

d
su

bm
it

te
st

im
on

y.
Th

e
co

m
pl

ai
na

nt
sh

al
l

be
al

lo
w

ed
to

in
te

r-

ew
,

sh
al

l
de

te
rm

in
e

th
at

th
er

e
is

pr
ob

ab
le

ca
us

e,
an

d
if

in
co

m
.

.
ve

ne
an

d
pr

es
en

t
te

st
im

on
y

in
pe

rs
on

or
by

co
un

se
l.

Th
e

co
m

m
is

si
on

or
th

e
co

m
-

w
ill

no
t

ag
re

e
vo

lu
nt

ar
ily

to
hh

ol
d

ro
m

fo
r

a
pe

rio
d

O
f

te
n

da
ys

(g
m

ar
ke

t
th

e
su

bj
ec

t
ho

us
in

g
ac

co
m

m
od

at
io

ns
re

sp
on

de
nt

sh
al

l
ha

ve
lik

e
po

w
er

to
am

en
d

hi
s

or
he

r
an

sw
er

.
Th

e
co

m
m

is
si

on
sh

al
l

om
da

te
of

sa
id

fin
di

ng
of

pr
ob

ab
le

ca
us

e,
th

e
co

m
m

is
si

on
m

ay
no

t
be

bo
un

d
by

th
e

st
ric

t
ru

le
s

of
ev

id
en

ce
pr

ev
ai

lin
g

in
co

ur
ts

of
la

w
or

eq
ui

ty
Th

e

te
n

da
ys

fro
m

th
e

da
te

of
th

e
sa

id
fin

di
ng

,
on

th
e

do
or

of
te

st
im

on
y

ta
ke

n
at

th
e

he
ar

in
g

sh
al

l
be

un
de

r
oa

th
an

d
be

tra
ns

cr
ib

ed
.

co
m

pl
ai

nt
be

fo
re

th
e

co
m

m
is

s
on

an
d

th
a

on
s

ar
e

th
e

su
bj

ec
t

of
a

(c
)

If,
up

on
al

l
th

e
ev

id
en

ce
at

th
e

he
ar

in
g,

th
e

co
m

m
is

si
on

,
or

su
ch

m
em

be
rs

as
m

ay
be

tio
ns

at
th

ei
r

pe
ril

An
y

de
st

ru
ct

io
n

de
f

*
sa

M
ac

co
m

m
od

a-
de

si
gn

at
ed

,
sh

al
l

U
nd

th
at

a
re

sp
on

de
m

ha
s

en
ga

ge
an

y
W

am

th
e

ow
ne

r
or

th
e

ow
ne

r's
,

em
en

t,
al

te
ra

tio
n

or
re

m
ov

al
of

th
e

sa
id

no
tic

e
by

.
pr

ac
tic

e
as

de
fin

ed
in

th
is

ch
ap

te
r,

th
e

co
m

m
is

si
on

sh
al

l
st

at
e

its
fin

di
ng

s
of

fa
ct

an
d

on
co

nv
ic

tio
n
W

em
pl

oy
ee

s,
sh

al
l

be
a

m
is

de
m

ea
no

r
pu

ni
sh

ab
le

sh
al

l
is

su
e

an
d

ca
us

e
to

be
se

rv
ed

up
on

su
ch

re
sp

on
de

nt
an

or
de

r
re

qu
iri

ng
su

ch

no
t

m
or

e
th

an
fiv

e
hu

nd
re

d
do

lla
rs

or
by

im
pr

is
on

m
en

t
fo

r
re

sp
on

de
nt

to
ce

as
e

an
d

de
si

st
fro

m
su

ch
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
an

d
to

g
co

m
m

is
si

on
af

te
r

su
ch

in
ve

st
ig

at
io

n,
sh

al
l

de
te

rm
in

e
ta

ke
su

ch
af

fir
m

at
iv

e
ac

tio
n,

in
cl

ud
in

g
(b

ut
no

t
lim

ite
d

to
)

hi
rin

g,
re

in
st

at
em

en
t

or

af
te

r
su

ch
re

vi
e'

•
M

he
h

he
ga

tio
ns

of
th

e
co

m
pl

ai
nt

,
or

if
th

e
ch

ai
rp

er
so

n
up

gr
ad

in
g

of
em

pl
oy

ee
s,

w
ith

or
w

ith
ou

t
ba

ck
pa

y,
re

st
or

at
io

n
to

m
em

be
rs

hi
p

m
an

y

im
m

ne
di

at
el

y

as
su

ch
pr

ob
ab

le
ca

us
e,

th
e

co
m

m
is

si
on

sh
al

l
re

sp
on

de
nt

la
bo

r
or

ga
ni

za
tio

n,
ad

m
is

si
on

to
or

pa
rti

ci
pa

tio
n

in
a

pr
og

ra
m

,
ap

pr
en

-

fo
llo

w
in

g
m

an
n

cl
is

cr
im

in
at

or
y

pr
ac

tic
e

by
pr

oc
ee

di
ng

in
th

e
tic

es
hi

p
tra

in
in

g
pr

og
ra

m
,

on
-th

e-
jo

b
tra

in
in

g
pr

og
ra

m
or

ot
he

r
oc

cu
pa

tio
na

l
tra

in
-

in
g

or
re

tra
in

in
g

pr
og

ra
m

,
th

e
ex

te
ns

io
n

of
fu

ll,
eq

ua
l

an
d

un
se

gr
eg

at
ed

ac
co

m
m

od
at

io
ns

,
ad

va
nt

ag
es

,
fa

ci
lit

ie
s

an
d

pr
iv

ile
ge

s
to

al
l

pe
rs

on
s,

ev
al

ua
tin

g

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

22 
.,

,,
..

,.
.,

, •
 
.
.
 11

1P
 .
,.

,_
 ..

,.
,,

,,
_o

f•
 ,-

,o
n 

w
ith

 w
llo

m
1

1
1

d
l,

,.
.,

n
• •

 kn
ow

n· 
, · 

• 
I 
-.a

w,
.--

dd
ol

f .
. ·. 

. 
. 

., -
. 

. .. ·
·. :

 ... 
• .. 

,,
 .
.
.
 .i
 u

 ..
..

..
..

..
..

..
. .,

, p
nc

dm
 

oc
ap

a(
IN

. W
he

re
 I 

bo
uli

na 
IC

C
O

lll
lll

o-
··

 
ilt

O
aP

l a
da

li
ft

lJ
 fo

r ....
_ill

 purp
os

es
, d

ie
 pr

ob
a"

bid
on

 a
pi

m
t u

nl
aw

fu
l d

isc
rim

-
-
,
 pr

aa
ia

J i
a .

ld
ad

oa
 lO

 d
ie

 Il
le

, r
en

ta
l, 

or
 le

as
ina

 o
f I

 b
ou

liq
· a

cc
om

m
od

al
io

a 
U

 s
et

 
fo

ral
a i

D
 te

ed
oD

 1-
10

7 
sb

al
l b

e 
CO

Dl
lrU

ed
 lO

 p
ro

hi
bi

t d
isc

rim
in

at
io

n 
on

 ac
co

un
t o

r a
 p

er
so

n'
s 

or
m

pa
ai

oa
. 

·· 
.
.
.
.
 

11
-1

• h
ae

1d
ar

e.
 1

. A
n,

 p
cn

oa
 cl

aim
in

g 
ao 

be
 au

ric
ve

d 
by

 a
n 

un
la

w
fu

l d
isc

rim
ia

a-
'°"

 pra
ai

ce
 m

a1
, b

J b
im

se
U'

 o
r b

en
el

f o
r I

UC
b p

er
so

n's
 au

or
ne

y.
at

-la
w

, m
ak

e,
 si

an
 an

d 
rd

e 
w

ith
 d

ie
 co

au
ni

lli
oa

 a
 YC

ril"
ae

d c
om

pl
ai

nt
 in

 w
rili

n&
 w

hi
ch

 sh
all

 st
at

e 
th

e n
am

e a
nd

 ad
dr

es
s o

f 
&b

e p
en

oa
, 

la
bo

r o
rp

ai
za

lio
a 

or
 em

pl
oy

m
en

t q
ea

cy
 al

le
ge

d 
to

 h
av

e 
c:

oa
un

iu
ed

 
di

e 
un

la
w

fu
l d

ilc
rim

ia
a&

or
y 

pr
ac

tic
e c

om
pl

ai
ne

d 
or

 an
d 

w
hi

ch
 sh

al
l s

et
 fo

rth
 th

e 
pa

rti
cu

la
rs

 · 
&

~
to

r a
nd

 c
on

w
n I

Uc
b 

Ol
be

r i
nf

on
aa

lio
n 

u 
m

ay
 b

e r
eq

ui
re

d 
by

 th
e c

om
m

iss
io

n.
 T

he
 co

m-
m

ill
io

a 
up

oa
 k

s 
ow

n 
ma

y, 
in

 li
ke

 m
an

ne
r, 

m
ak

e, 
sig

n,
 a

nd
 ri

te 
su

c:b
 c

:o
m

pl
ain

t. 
In

 
~

io
a

 w
ith

 d
ie

 fi
lin

s 
or

 su
ch

 c
om

pl
ai

nt
, t

he
 c

om
m

iss
io

n 
is 

au
th

or
iz

ed
 to

 ta
ke

 p
ro

of
 

1u
ue

 s
ub

po
en

u 
an

d 
ad

m
iu

er
 o

at
hs

 in
 th

e 
m

an
ne

r p
ro

vi
de

d 
in

 th
e 

dv
il 

pr
ac

:tic
:e 

law
 an

d. 
ra

in
. A

ny
 em

pl
oy

er
 w

ho
se

 em
pl

oy
ee

s. 
or

 so
m

e o
f t

he
m

, r
ef

us
e o

r t
hr

ea
te

n 
to

 re
fu

se
 to

 coo
p. 

w
ith

 &
be

 p
ro

vis
io

as
 o

r I
bi

s 
c:b

ap
ter

, m
ay

 fi
le 

w
ith

 th
e 

co
m

m
iss

io
n 

a 
ve

rif
ie

d 
co

m
pl

ai
nt

 
u

k
i•

 fo
r U

lilc
.al

k'.
e b

J c
on

cil
iat

io
n 

or
 ot

he
r r

em
ed

ial
 a

c:t
ion

. 
2.

 A
fte

r t
h

e
~

 o
f ID

Y 
co

m
~l

ai
at

. t
he

 c
oa

un
iu

io
n 

sh
all

 m
ak

e p
ro

m
pt

 in
ve

sti
ga

tio
n 

in
 

co
aa

ec
do

n 
th

er
ew

itb
. I

f &
be

 c:
om

m
iJl

io
n 

sh
all

 d
ete

rm
in

e 
af

te
r s

uc
:b 

in
ve

sti
ga

tio
n 

th
at

 p
ro

ba
-

M
e C

IU
II

 d
oa

 a«
 ai1

1 
fo

r c
re

did
n1

 th
e a

D
ea

ati
on

s o
r t

he
 co

m
pl

ai
nt

 th
at

 th
e p

er
so

n 
na

m
ed

 in
 

:.:
f':

~ ~
•
fl

c
r 
re

f~
 to

 u
 t

he
 re

sp
on

de
nt

, b
as

 e
na

ag
ed

 o
r i

s 
en

aa
ain

a i
n 

an
 

. 
pn

cu
ce

, l
he

 m
m

m
iss

io
n 

sh
al

l i
ss

ue
 a

nd
 c

au
se

·to
 be

 se
rv

ed
 o

n 
th

e 
co

m
pl

alD
U&

 a
a 

or
de

r c
lis

m
illi

as
 su

ch
 a

lle
pt

io
ns

 o
r t

he
 sa

id
 co

m
pl

ai
nt

 as
 to

 su
ch

 re
sp

on
de

nt
 

TI
ie

 co
m

pl
ai

au
&

 
'tb

io
 .a.:

... 
. 

• 
• 

.
,
.
 W

I 
uu

uY
 d

ay
s o

r I
UC

:h 
se

rv
ice

, a
pp

ly
 fo

r r
ev

iew
 o

f s
uc

h 
ac

:ti
on

 o
f 

co
;--

-· U
~

 II
IC

b a
pp

lic
:ll

io
n,

 th
e 

ch
ai

rp
er

so
n 

sb
aD

 re
vie

w 
su

ch
 a

ct
io

n 
an

d 
de

ter
-

lle
lb

er
 th

er
e 

• 
pr

ob
ab

le
 c

au
se

 to
 c

re
di

t t
he

 al
leg

ati
on

s o
r t

he
 co

m
pl

ai
nt

 a
nd

 a
c:c

:or
d-

aa
at,

 
ea

ae
r 

• 
or

de
r 

at
r ...

 m
iaa

. r
ew

en
iaa

 o
r m

oc
lify

ina
 t

he
· d

et
en

ni
na

do
n 

or
 th

e 
=•

•oa
. or

 ,.
..

.,
,,

. •
he

 m
au

er
 fo

r f
ur

th
er

 in
ve

st
ip

tio
a 

an
d 

ac
:ti

on
, a

 c
op

y 
or

 w
hic

:b 
9!'8

° be
 IC

ffe
d 

th
e c

om
pla

ina
m

, I
r t

he
 co

mm
iss

ion
 af

te
r s

uc
:b 

in
ve

sti
ga

tio
n 

sh
al

l 
di

al
 lb

lr
e 

• 
p

r
~

 ca
us

e 
to

 
th

e 
all

ep
&

io
m

 o
r t

he
 c:

om
pl

aln
t, 

or
 if

 th
e 

cb
lir

pc
no

a 
af

te
r. 

IU
cb

 rm
ew

, 1
ba

ll d
et

er
au

ne
 th

at
 th

er
e 

is 
pr

ob
ab

le 
ca

us
e, 

an
d 

lr
 in

 c
om

-
=ats

 or dil
cr

ia
ai

D
ad

oa
 ia

 ba
us

ina
, d

ie
 pr

op
er

ty
 ow

ne
r o

r t
he

 ow
ne

r's
 d

ul
y 

au
tb

or
ize

a 
qe

nt
 

DO
I 1

11
'11

 w
lu

ar
.ar

ily
 lO

 w
ilb

bo
ld

 fr
om

 tb
e 

m
ar

ke
t t

he
 su

bj
ec

t h
om

in
a 

ac
co

au
no

da
tio

 
ro

r a
 pe

rio
d 

or
 te

a d
l)'

s 
fro

m
 th

e d
ate

 o
r S

lid
 fiD

din
a 

or
 pr

ob
ab

le
 C

1U
11

, t
he

 
• 

• 
05

 

ca
us

e «
o 

po
lle

d 
fo

r a
 p

er
io

d 
or

 tc
a 

da
ys

 fr
om

 th
e 

da
te 

or
 th

e s
aid

 R
adi

n&
 c:

o:
":

°~
m

a~
 

sa
id

 ~
D

I
 ac

co
m

m
od

ad
om

, a
 a

ol
ic

e l
la

lin
a &

he
 sa

id
 K

CO
m

m
od

ati
on

s a
re

'lb
e s

ub
je

ct
 

: 
=

--
•=

o
re

 lb
e c

om
mi

uio
11

1 u
d

 tu
t p

ro
sp

ec
tiv

e t
ra

ns
fe

re
es

 w
ill

 ta
ke

 s
a
i
d

~
 

dl
t 

" 
pa

il.
 A

DY
 d

at
ru

c:
do

a,
 d

ef
ac

em
en

t. 
ah

sa
tio

n 
or

 re
m

ov
al 

or
 tb

e 
sa

id
 D

Ol
ic:

e b
y 

ow
as

 
•OW

DS
"• I

P
IU

, a
er

va
nu

 ID
d 

em
plo

ye
es

, s
ha

ll 
be

 a 
m

isd
em

ea
no

r p
un

ish
ab

le
 

oa
 C

GI
IY

icd
oa

 lhln
of.,

, • fi
ne

 or
 DC

K 
m

or
e l

ba
n 

fiv
e 

hu
nd

re
d 

do
lla

rs
 o

r b
y 

im
pr

iso
nm

en
t f

or
 .

 
:: =

 
dl

aD
 oa

e ,
_

. o
r b

ol
b.

 I
f I

.be
 co

m
m

illi
on

 af
ter

 su
ch

 in
ve

st
ip

do
n 

sh
al

l d
et

er
m

in
e 

.,
_

. I
IIC

b 1
9 

,c
am

e 
'° c

:re
di&

 th
e 

al
le

pt
io

ns
 o

r l
be

 co
m

pl
ai

nt
, o

r. ii 
th

e 
cb

ai
rp

en
on

 

,_
, 111..

.,:
::=

= :
~

 =ba
b

le
 ca

us
e, 

th
e 

am
un

ill
io

n 
sh

al
l 

,.
..

..
_

 m
aa

ae
r. 

na
ta

ry
 pr

ac
:dc

:e 
by

 pr
oc

ee
di

na
 In

 th
e 

23
· 

<a
> 

um
 &b

eJ
ud

pr
m

l o
f th

e c
om

m
iss

io1
1 c

:irc
um

sca
nc

s s
o n

ra
~ i

t m
ay e

ai
de

av
ou

o 
. 

eli
m

iaa
•e

 su
ch

 u
nl

aw
fu

l d
isc

rim
in

ato
ry

 pr
ac

tic
:e 

by
 c

on
fe

re
nc

e. 
co

ac
ili

at
io

n 
an

d 
pe

r-
. .

 s
ua

sio
n.

 T
he

 te
nn

1 
of

 su
ch

 e9
nd

lia
tio

n 
ag

re
em

en
t s

ha
ll 

in
du

de
 pr

ov
isi

on
s r

eq
ui

ri
ni

 
&h

e r
es

po
od

en
U

o 
re

fr
ai

n 
fro

m
 th

e 
co

m
m

iss
io

n 
of

 ~
la

w
fu

l d
isc

rim
ina

tor
y 

pr
ac

tic
es

 
in

 tb
e 

fu
tu

re
 a

nd
 m

ay
 co

nt
ai

n 
su

ch
 fu

rth
er

 p
ro

vi
sio

ns
 as

 m
ay

 h
e 

ai
re

ed
 u

po
n 

by
 th

e 
co

m
m

iss
io

n 
an

d 
th

e r
es

po
nd

en
t, 

in
du

di
ng

 a
 p

ro
vi

sio
n 

fo
r t

be
 en

try
 in

 c
ou

rt 
of

 co
n•

 
se

at
 de

c:r
ee

 e
m

bo
dy

in
g 

th
e 

ter
m

s o
r t

he
 c:

on
c:i

lia
tio

n 
ag

re
em

en
t. 

Tb
~ 

m
.em

be
rs 

or
 th

e 
. 

co
am

ils
sio

n 
an

d 
its

 s
ta

ff
 sh

all
. n

ot
 d

isc
lo

se
 w

ha
t t

ra
ns

pi
re

d 
in.

 tb
e 

co
ur

se
 o

f s
uc

h 
. e

nd
ea

vo
rs

. W
he

ne
ve

r a
 c

om
pl

ai
nt

 is
 ra

ted
 p

ur
su

an
t t

o 
p!

lra
gr

ap
b 

(d
) o

f s
ub

di
vi

sio
n 

fiv
e 

of
 se

ct
io

n 
8-

10
7 

of
 th

is 
ch

ap
te

r, 
no

 m
em

be
r o

f t
he

 co
m

m
iss

io
n 

no
r a

ny
 m

em
be

r 
of

 th
e c

om
m

iss
io

n s
ta

ff
 sh

all
 m

ak
e p

ub
lic

: i
n a

ny
 m

an
ne

r w
ha

tso
ev

er
 th

e n
am

e o
r a

ny
 

bo
rro

w
er

 or i
de

nt
ify

 b
y 

a 
sp

ec
:if

ic 
de

sc
rip

tio
n 

th
e c

ol
la

te
ra

l f
or

 a
ny

 Jo
an

 to
 su

c:h
 b

or
-

ro
w

er
 e

xc
ep

t w
he

n 
or

de
re

d 
to

 d
o 

so
 b

y 
a 

co
ur

t o
r c

om
pe

te
nt

 ju
ris

di
c:t

io
n 

or
 w

he
re

 
ex

pr
es

s 
pe

rm
iss

io
n 

ba
s 

be
en

 ra
nt 

ob
ta

in
ed

 in
 w

rit
in

g 
'fr

om
 th

e 
le

nd
er

 a
nd

 th
e 

bo
r-

ro
w

er
 to

 su
c:h

 p
ub

lic
at

io
n;

 p
ro

vi
d~

, h
ow

eY
er,

 th
at

 th
e n

am
e o

f a
ny

 bo
rro

w
er

 a
nd

 a 
sp

ed
fic

 de
sc

rip
tio

n 
of

 th
e c

ol
la

te
ra

l r
or

 an
y 

lo
an

 to
 su

ch
 b

or
ro

w
er

 m
ay

, i
f o

th
er

w
ise

 
re

le
va

nt
, b

e 
iQ

trO
du

c:e
d 

in
 e

vi
de

nc
e 

in
 a

ny
 b

ea
rin

g 
be

fo
re

 th
e 

co
m

m
iss

io
n 

or
 a

ny
 

. re
vi

ew
 b

y 
a 

c:o
ur

t o
f c

om
pe

te
nt

 ju
ris

di
ct

io
n 

of
 an

y 
or

de
r o

r d
ec

isi
on

 b
y 

tb
e c

om
m

is·
 

slo
n.

 
(b

) 
In

 ca
se

 o
f f

ai
lu

re
 to

 el
im

in
ate

 su
c:h

 u
nl

aw
fu

l d
isc

rim
in

ato
ry

 p
ra

ct
ic

e c
om

pl
ai

ne
d 

of
, 

or
 in

 ad
va

nc
:e 

tb
er

eO
f a

s d
et

er
m

in
ed

 b
y 

th
e 

co
m

m
iss

io
n,

 it
 sh

all
 ca

us
e t

o 
be

 is
su

ed
 

an
d 

se
rv

ed
 in

 th
e 

na
m

e 
or

 th
e c

om
m

iss
io

n,
 a

 w
rit

te
n 

no
tic

e, 
to

ge
th

er
 w

ith
 a

 c:
op

y 
of

 · 
su

ch
 c

om
pl

ai
nt

, a
s t

be
 sa

m
e 

m
ay

 h
av

e 
be

en
 a

m
en

de
d,

 re
qu

iri
ng

 th
e 

re
sp

on
de

nt
 o

r 
~p

on
de

nt
s 

lO
 an

sw
er

 th
e 

cb
ar

ge
s o

f s
uc

h 
co

m
pl

ai
nt

 a
t a

 b
ea

rin
g 

be
fo

re
 a

 h
ea

rin
g 

of
ra

ce
r d

es
ig

na
te

d 
by

 th
e 

ch
ai

rp
er

so
n 

an
d 

sil
tin

g 
as

 th
e 

co
m

m
iss

io
n.

 a
t a

 ti
m

e 
an

d 
pl

ac
:e 

to
 b

e 
rax

ed
 b

y 
tb

e 
c:b

air
pe

rso
n 

an
d 

sp
ec

ifi
ed

 in
 su

ch
 n

ot
ice

. T
he

 p
lac

e 
of

 an
y 

su
ch

 b
ea

rin
g 

sh
al

l b
e t

he
 o

ffi
ce

 o
f t

he
 co

m
m

iss
io

n 
or:

 su
c:h

 o
th

er
 pl

ac
e a

s m
ay

 b
e 

de
s-

ip
at

ed
 by

 th
e 

c:b
air

pe
rso

n.
 T

he
 ca

se
 in

 su
pp

or
t o

f t
he

 co
m

pl
ai

nt
 sh

all
 b

e 
pr

es
en

te
d 

be
fo

re
 th

e 
co

m
m

iss
io

n b
y 

on
e o

r i
ts 

at
to

rn
ey

s. 
En

de
av

or
s a

t c
on

ci
lia

tio
n b

y 
th

e c
om

-
m

iss
io

n 
sh

al
l n

ot
 b

e r
ec

eiv
ed

 in
 ev

id
en

ce
. T

he
 re

sp
on

de
nt

 m
ay

 ra
te 

a w
rit

te
n 

ve
rif

ie
d 

an
sw

er
 to

 th
e 

co
m

pl
ai

nt
 a

nd
 ap

pe
ar

 a
t s

uc
h 

be
ar

in
g 

in
 p

er
so

n 
or

 o
th

er
w

ise
, w

ith
 o

r 
w

ith
ou

t c
:ou

os
d, 

an
d 

su
bm

it 
tes

tim
on

y. 
Th

e 
co

m
pl

ai
na

nt
 sh

all
 b

e 
all

ow
ed

 to
 in

ter
-

ve
ne

 a
nd

 p
re

se
nt

 te
sti

m
on

y 
in

 p
er

so
n 

or
 b

y 
c:o

un
se

l. 
Th

e 
c:o

m
m

iss
ion

 o
r t

he
 c

om
-

pl
ai

na
nt

 sh
al

l h
av

e 
th

e p
ow

er
 re

as
on

ab
ly

 an
d 

fa
irl

y 
to

 am
en

d 
an

y 
co

m
pl

ai
nt

. a
nd

 th
e 

re
sp

on
de

nt
 s_

ba
ll 

ha
ve

 li
ke

 p
ow

er
 to

 am
en

d 
bi

s o
r h

er
 a

ns
we

r. 
Th

e c
om

m
i~

n 
sh

al
l 

no
t b

e b
ou

nd
 by

 th
e s

tri
c:t

 ru
les

 o
r e

vi
de

nc
e p

re
va

ili
ng

 in
 co

ur
ts 

of
 la

w 
or

 eq
ui

ty
. T

he
 

te
sti

m
on

y 
ta

ke
n 

at
 th

e b
ea

rin
g 

sh
all

 b
e u

nd
er

 o
at

h 
an

d 
be

 tr
aD

Sc
n1

>e
d. 

. 
(c

) 
If

, u
po

n 
al

l t
he

 ev
id

en
ce

 a
t t

he
 b

ea
rin

g,
 th

e •
co

m
m

iss
io

n, 
or

 su
ch

 m
em

~
 

~
Y

 be
 ·

 
de

sig
na

te
d 

sh
al

l f
in

d 
th

at
 a

 re
sp

on
de

nt
 b

as
 en

ga
ge

d 
in

 an
y 

un
law

fu
l d

isc
nn

un
at

or
y 

pr
ac

tic
e u

• d
ef

in
ed

 in
 th

is 
ch

ap
te

r. 
th

e c
om

m
iss

io
n 

sh
all

 st
at

e i
ts 

fin
di

ng
s o

_r !a
ct a

nd
 

sh
al

l i
ss

ue
 a

nd
 c

au
se

 t
o 

be
 s

erv
ed

· u
po

n 
su

c:b
 re

sp
on

de
nt

 a
n 

or
de

r r
eq

U
irl

D
I s

uc
h 

re
sp

on
de

nt
 t

o 
ce

as
e 

an
d 

de
sis

t f
ro

m
 s

uc
h 

un
law

!u
l_ 

dis
c:r

im
i~t

or
J 
~

c
e
 an

d 
to

 
. ta

ke
 su

c:h
 a

rri
rm

al
iv

e 
ac

tio
n,

 in
cl

ud
in

g 
(b

ut
 n

ot
 li

m
ite

d 
to

) b
in

ng
, r

eiD
SU

lte
m

en
t o

r 
up

gr
ad

iD
I o

r e
m

pl
oy

ee
s, 

wi
th

 o
r w

ith
ou

t b
ac

k p
ay

, r
es

to
ra

tio
n t

o 
m

em
be

rsh
ip

 in
 an

y 
. r

es
po

nd
en

t l
ab

or
 o

rg
an

iz
at

io
n,

 ad
m

iss
io

n 
to

 o
r p

ar
tic

ip
at

io
n 

in
 a 
p

r
~

, 
ap

p~
n-

. .
 dc

es
bi

p 
tra

in
in

g 
pr

og
ra

m
, o

n-
th

e-
jo

b 
tra

in
in

g 
pr

og
ra

m
 o

r o
th

er
 o

cc
up

au
on

al
 tt

a1
n•

 
in

a 
or

 ·
 re

tn
in

in
&

 
pr

o,
ra

m
, 

&h
e 

m
ea

si
on

 o
r 

fu
ll,

 
eq

ua
l 

an
d 

· u
ns

eg
re

ga
~e

d 
· 

ac
co

~o
da

li
on

s,
 a

dv
an

ta
ge

s, 
fa

cil
iti

es
 a

nd
 p

riv
ile

ge
s 

to
 a

ll 
pe

rs
on

s, 
ev

al
ua

un
g 

R
. A

pp
. 3

56



24
25

ap
pK

s•
•r

ia
ns

fo
r

m
em

be
rs

hi
p

in
a

cl
ub

th
at

is
no

t
di

st
in

ct
ly

pr
iv

at
e

w
ith

ou
t

di
sc

rim
i-

(e
)

Th
e

co
m

m
is

si
on

sh
al

l
no

t
ha

ve
ju

ris
di

ct
io

n
ov

er
an

y
co

m
pl

ai
nt

th
at

ha
s

be
en

fil
ed

na
tio

n
ba

se
d

on
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

or
ig

in
or

se
x,

pa
ym

en
t

of
co

m
pe

ns
at

or
y

m
or

e
th

an
on

e
ye

ar
qf

te
r

th
e

al
le

ge
d

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

oc
cu

rre
d.

da
m

ag
es

to
th

e
pe

rs
on

ag
gr

ie
ve

d
by

su
ch

pr
ac

tic
e,

as
,

in
th

e
ju

dg
m

en
t

of
th

e
co

m
m

is
.

(f)
Th

e
co

m
m

is
si

on
sh

al
l

no
t

ha
ve

ju
ris

di
ct

io
n

to
en

te
rta

in
a

co
m

pl
ai

nt
if

si
on

,
w

ill
ef

fe
ct

ua
te

th
e

pu
rp

os
es

of
th

is
ch

ap
te

r,
an

d
in

cl
ud

in
g

a
re

qu
ire

m
en

t
fo

r
(i)

th
e

co
m

pl
ai

na
nt

ha
s

pr
ev

io
us

ly
in

iti
at

ed
a

ci
vi

l
ac

tio
n

in
a

co
ur

t
of

co
m

pe
te

nt

re
po

rt
of

th
e

m
an

ne
r

of
co

m
pl

ia
nc

e.
If,

up
on

al
l

th
e

ev
id

en
ce

,
th

e
co

m
m

is
si

on
sh

al
l

ju
ris

di
ct

io
n

al
le

gi
ng

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
as

de
fin

ed
by

th
is

ch
ap

-

fin
d

th
at

a
re

sp
on

de
nt

ha
s

no
t

en
ga

ge
d

in
an

y
su

ch
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e,
te

r
w

ith
re

sp
ec

t
to

th
e

sa
m

e
gr

ie
va

nc
e

w
hi

ch
is

th
e

su
bj

ec
t

of
th

e
co

m
pl

ai
nt

un
de

r

th
e

co
m

m
is

si
on

sh
al

l
st

at
e

its
fin

di
ng

s
of

fa
ct

an
d

sh
al

l
is

su
e

an
d

ca
us

e
to

be
se

rv
ed

th
is

ch
ap

te
r,

un
le

ss
su

ch
ci

vi
l

ac
tio

n
ha

s
be

en
di

sm
is

se
d

w
ith

ou
t

pr
ej

ud
ic

e
or

on
th

e
co

m
pl

ai
na

nt
an

or
de

r
di

sm
is

si
ng

sa
id

co
m

pl
ai

nt
as

to
su

ch
re

sp
on

de
nt

.
Th

e
w

ith
dr

aw
n

w
ith

ou
t

pr
ej

ud
ic

e;
or

co
m

m
in

ia
n

sh
al

l
es

ta
bl

is
h

ru
le

s
of

pr
ac

tic
e

to
go

ve
rn

,
ex

pe
di

te
an

d
ef

fe
ct

ua
te

th
e

(ii
)

th
e

co
m

pl
ai

na
nt

ha
s

pr
ev

io
us

ly
Ji

le
d

an
d

ha
s

an
ac

tio
n

or
pr

oc
ee

di
ng

be
fo

re
an

y

fo
re

go
in

g
pr

oc
ed

ur
e

an
d

its
ow

n
ac

tio
ns

th
er

eo
f•

ad
m

in
is

tra
tiv

e
ag

en
cy

un
de

r
an

y
ot

he
r

la
w

of
th

e
st

at
e

al
le

gi
ng

an
un

la
w

fu
l

di
s-

S.
An

y
co

m
pl

ai
nt

fd
ed

pu
rs

ua
nt

to
th

is
se

ct
io

n
m

us
t

be
so

fil
ed

w
ith

in
on

e
ye

ar
af

te
r

th
e

cr
im

in
at

or
y

pr
ac

tic
e

as
de

fin
ed

by
th

is
ch

ap
te

r
w

ith
re

sp
ec

t
to

th
e

sa
m

e
gr

ie
v-

al
le

ge
d

ac
t

of
&s

cr
im

in
at

io
n·

an
ce

w
hi

ch
is

th
e

su
bj

ec
t

of
th

e
co

m
pl

ai
nt

un
de

r
th

is
ch

ap
te

r;
or

4.
At

an
y

tim
e

af
te

r
th

e
fil

in
g

of
a

co
m

pl
ai

nt
al

le
gi

ng
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

-
(ii

i)
th

e
co

m
pl

ai
na

nt
ha

s
pr

ev
io

us
ly

fil
ed

a
co

m
pl

ai
nt

w
ith

th
e

st
at

e
di

vi
si

on
of

tic
e

un
de

r
su

bd
iv

is
io

n
th

re
e

or
un

de
r

pa
ra

gr
ap

hs
(a

),
(b

)
or

(c
)

or
su

bd
iv

is
io

n
fiv

e
of

se
ct

io
n

hu
m

an
rig

ht
s

al
le

gi
ng

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
as

de
fin

ed
by

th
is

S-
10

7
of

th
is

ch
ap

te
r,

if
th

e
co

m
m

is
si

on
de

te
rm

in
es

th
at

th
e

re
sp

on
de

nt
is

do
in

g
or

pr
oc

ur
in

g
ch

ap
te

r
w

ith
re

sp
ec

t
to

th
e

sa
m

e
gr

ie
va

nc
e

w
hi

ch
is

th
e

su
bj

ec
t

of
th

e
co

m
pl

ai
nt

to
be

do
ne

an
y

ac
t

te
nd

in
g

to
re

nd
er

in
ef

fe
ct

ua
l

an
y

or
de

r
th

e
co

m
m

is
si

on
m

ay
en

te
r

in
su

ch
un

de
r

th
is

ch
ap

te
r

an
d

a
fin

al
de

te
rm

in
at

io
n

ha
s

be
en

m
ad

e
th

er
eo

n.

pr
w

im
r

th
e

co
m

m
is

si
on

m
ay

di
re

ct
th

e
co

rp
or

at
io

n
co

un
se

l
to

ap
pl

y
in

th
e

na
m

e
of

th
e

(g
)

In
re

la
tio

n
to

co
m

pl
ai

nt
s

fil
ed

on
or

af
te

r
Se

pt
em

be
r

fir
st

,
ni

ne
te

en
hu

nd
re

d
ni

ne
ty

co
m

m
is

si
on

to
th

e
su

pr
em

e
co

ur
t

in
an

y
co

un
ty

w
ith

in
th

e
ci

ty
of

N
ew

Yo
rk

w
he

re
th

e
al

le
ge

d
on

e,
th

e
co

m
m

is
si

on
sh

al
l

co
m

m
en

ce
pr

oc
ee

di
ng

s
w

ith
re

sp
ec

t
to

th
e

co
m

pl
ai

nt
,

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

w
as

co
m

m
itt

ed
,

or
w

he
re

an
y

re
sp

on
de

nt
re

si
de

s
or

m
ai

n®
co

m
pl

et
e

th
e

in
ve

st
ig

at
io

n
of

th
e

al
le

ga
tio

ns
of

th
e

co
m

pl
ai

nt
an

d
m

ak
e

a
fin

al
di

sp
o-

ta
in

s
an

of
fic

e
fo

r
th

e
tra

ns
ac

tio
n

of
bu

si
ne

ss
,

or
w

he
re

th
e

ho
us

in
g

ac
co

m
m

od
at

io
n,

la
nd

or
si

tio
n

of
th

e
co

m
pl

ai
nt

pr
om

pt
ly

an
d

w
ith

in
th

e
tim

e
pe

rio
ds

to
be

pr
es

cr
ib

ed
by

ru
le

co
m

m
er

ci
al

sp
ac

e
sp

ec
ifi

ed
in

th
e

co
m

pl
ai

nt
is

lo
ca

te
d,

fo
r

an
or

de
r

re
qu

iri
ng

th
e

re
sp

on
de

nt
s

of
th

e
co

m
m

is
si

on
.

If
th

e
co

m
m

is
si

on
is

un
ab

le
to

co
m

pl
y

w
ith

th
e

tim
e

pe
rio

ds
sp

ec
-

or
an

y
of

th
em

to
sh

ow
ca

us
e

w
he

y
th

ey
sh

ou
ld

no
t

be
en

jo
in

ed
fro

m
se

llin
g,

re
nt

in
g,

le
as

in
g

ifi
ed

fo
r

co
m

pl
et

in
g

its
in

ve
st

ig
at

io
n

an
d

fo
r

fin
al

di
sp

os
iti

on
of

th
e

co
m

pl
ai

nt
,

it

or
ot

he
rw

is
e

di
sp

os
in

g
of

su
ch

ho
us

in
g

ac
co

m
m

od
at

io
n,

la
nd

or
co

m
m

er
ci

al
sp

ac
e

to
an

y
on

e
sh

al
l

no
tif

y
th

e
co

m
pl

ai
na

nt
,

re
sp

on
de

nt
,

an
d

an
y

ne
ce

ss
ar

y
pa

rty
in

w
rit

in
g

of
th

e

ot
he

r
th

an
th

e
co

m
pl

ai
na

nt
.

Th
e

or
de

r
to

sh
ow

ca
us

e
m

ay
co

nt
ai

n
a

te
m

po
ra

ry
re

st
ra

in
in

g
or

de
r

an
d

sh
al

l
be

se
rv

ed
in

th
e

m
an

ne
r

pr
ov

id
ed

th
er

ei
n.

O
n

th
e

re
tu

rn
da

te
of

th
e

or
de

r
to

(h
)

ny
c

m
nt

[le
ur

ua
nt

to
th

is
se

ct
io

n
m

ay
be

am
en

de
d

pu
rs

ua
nt

to
pr

oc
ed

ur
es

s
ca

us
e,

an
d

af
te

r
af

fo
rd

in
g

al
l

pa
rti

es
an

op
po

rtu
ni

ty
to

be
he

ar
d,

if
th

e
co

ur
t

de
em

s
it

re
sc

rib
ed

by
ru

le
of

th
e

co
m

m
is

si
on

by
Ji

tin
g

su
ch

am
en

de
d

co
m

pl
ai

nt
w

ith
th

e
co

m
-

ne
ce

ss
ar

y
to

pr
ev

en
t

th
e

re
sp

on
de

nt
s

fro
m

re
nd

er
in

g
in

ef
fe

ct
ua

l
a

co
m

m
is

si
on

or
de

r
re

la
ti

to
th

e
su

bj
ec

t
m

at
te

r
of

th
e

co
m

pl
ai

nt
,

it
m

ay
gr

an
t

ap
r

ria
te

in
.

.
on

an
ng

a

te
rm

s
an

d
co

nd
tio

m
ad

h
m

M
p

op
ju

nc
tiv

e
re

lie
f

up
on

su
ch

(i)
W

he
ne

ve
r

a
co

m
pl

ai
nt

is
fil

ed
pu

rs
ua

nt
to

pa
ra

gr
ap

h
(d

)
of

su
bd

iv
is

io
n

fiv
e

of
se

c-

§
S-

10
8

R
es

er
ve

d.
tio

n
8-

10
7

of
th

is
ch

ap
te

r,
no

m
em

be
r

of
th

e
co

m
m

is
si

on
no

r
an

y
m

em
be

r
of

th
e

co
m

-

§
R

-1
09

C
on

tp
la

in
t.

a.
An

y
pe

rs
on

ag
gr

ie
ve

d
by

an
un

la
w

fu
l

di
sc

rim
in

at
m

is
si

on
st

gf
f

sh
al

l
m

ak
e

pu
bl

ic
in

an
y

m
an

ne
r

w
ha

ts
oe

ve
r

th
e

na
m

e
of

an
y

bo
rro

w
er

m
ay

,
by

hi
m

se
lfo

r
he

rs
el

f
or

su
ch

pe
rs

on
's

at
to

rn
ey

,
m

ak
e,

si
gn

an
df

ile
w

ith
th

a
ve

rif
ie

d
co

m
pl

ai
nt

in
w

rit
in

g
w

hi
ch

sh
al

l:
(i)

st
at

e
th

e
na

m
e

of
th

e
ex

ce
pt

w
he

n
or

de
re

d
to

do
so

a
co

ur
W

co
m

pe
&

&
co

ns
m

itt
ed

th
e

un
la

w
fu

l
As

cr
im

in
at

or
y

pr
ac

tic
e

co
m

pl
ai

ne
d

of
,

an
d

th
e

ad
d

h
pe

rm
is

si
on

ha
s

be
en

fir
st

ob
ta

in
ed

in
w

rit
in

g
fro

m
th

e
le

nd
er

an
d

th
e

bo
rro

w
er

to

so
n

if
kn

ow
n;

(it
)s

et
fo

rth
th

e
pa

rti
cu

la
rs

of
th

e
al

le
ge

d
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e;
n

(ii
i)

co
nt

ai
n

su
ch

ot
he

r
ire

fo
rm

at
io

n
as

m
ay

be
re

qu
ire

d
by

th
e

co
m

m
is

si
on

.
Th

e
co

m
m

is
si

on
de

sc
rip

tio
n

of
th

e
co

lla
te

ra
l

fo
r

an
y

lo
an

to
su

ch
bo

rro
w

er
m

ay
,

if
ot

he
rw

is
e

re
le

va
nt

sh
al

l
ac

kn
ow

le
dg

e
th

eJ
iti

ng
of

th
e

co
m

pl
ai

nt
an

d
ad

vi
se

th
e

co
m

pl
ai

na
nt

of
th

e
tim

e
lim

its
se

t
be

in
tro

du
ce

d
in

eM
en

ce
&

an
w

¾
&

w
h&

m
m

fo
rth

in
th

is
ch

ap
te

r·
co

ur
t

of
co

m
pe

te
nt

ju
ris

di
ct

io
n

of
an

y
or

de
r

or
de

ci
si

on
by

th
e

co
m

m
is

si
on

.

(b
)

An
y

em
pl

oy
er

w
ho

se
em

pl
oy

ee
or

ag
en

t
re

fu
se

s
or

th
re

at
en

s
to

re
fu

se
to

co
op

er
at

e
§

8-
11

0
R

es
er

ve
d.

w
ith

th
e

pr
ov

is
io

ns
of

th
is

ch
ap

te
r

m
ay

Ji
te

w
ith

th
e

co
m

m
is

si
on

a
ve

rif
ie

d
co

m
pl

ai
nt

§
8-

11
1

An
sw

er
.

a.
M

th
in

&t
y

da
ys

a¾
a

co
py

e
¾

M
m

as
ki

ng
fo

r
as

si
st

an
ce

by
co

nc
ilia

tio
n

or
ot

he
r

re
m

ed
ia

l
ac

tio
n.

re
sp

on
de

nt
by

th
e

co
m

m
is

si
on

,
th

e
re

sp
on

de
nt

sh
al

l
fil

e
a

w
rit

te
n,

ve
rif

ie
d

an
sw

er
th

er
et

o

(c
)

C
om

m
is

si
on

-in
iti

at
ed

co
m

pl
ai

nt
s.

Th
e

co
m

m
is

si
on

m
ay

its
el

f
m

ak
e,

si
gn

an
d

fil
e

a
w

ith
th

e
co

m
m

is
si

on
,

an
d

th
e

co
m

m
is

si
on

sh
al

l
ca

us
e

a
co

py
of

su
ch

an
sw

er
to

be
se

rv
ed

up
on

ve
rif

ie
d

co
m

pl
ai

nt
al

le
gi

ng
th

at
a

pe
rs

on
ha

s
co

m
m

itt
ed

an
un

la
w

fu
l

di
sc

rim
in

at
o

th
e

co
m

pl
ai

na
nt

an
d

an
y

ne
ce

ss
ar

y
pa

rty
.

.

pr
ac

tic
e.

b.
Th

e
re

sp
on

de
nt

sh
al

l
sp

ec
ifi

ca
lly

ad
m

it,
de

ny
,

or
ex

pl
ai

n
ea

ch
of

th
e

fa
ct

s
al

le
ge

d
m

(d
)

Th
e

co
m

m
is

si
on

sh
el

ls
er

ve
a

co
py

of
th

e
co

m
pl

ai
nt

up
on

th
e

re
sp

on
de

nt
an

d
al

l
pe

r-
th

e
co

m
pl

ai
nt

,
un

le
ss

th
e

re
sp

on
de

nt
is

w
ith

ou
t

kn
ow

le
dg

e
or

in
fo

rm
at

io
n

su
ffi

ci
en

t

so
ns

it
de

em
s

to
be

ne
ce

ss
ar

y
pa

rti
es

an
ds

ha
ll

ad
vi

se
th

e
re

sp
on

de
nt

of
hi

s
or

he
r

pr
o

to
fo

rm
a

be
lie

f,
in

w
hi

ch
ca

se
th

e
re

sp
on

de
nt

sh
al

ls
o

st
at

e,
an

d
su

ch
st

at
em

en
t

sh
al

l

ce
du

ra
l

rig
ht

s
an

d
ob

lig
at

io
ns

as
se

t f
or

th
he

re
in

.
op

er
at

e
as

a
de

ni
al

.

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

ap
pl

ka
&

fo
lll

 fo
r m

em
be

rs
hi

p 
in

 • 
du

b 
th

at
 ls

 n
ot

 d
ist

in
ct

ly
 p

riv
at

e 
w

ith
ou

t d
isc

rim
i~

 ·
 

ud
oD

 ..
_

, O
D 

ne
e,

 cr
ee

d,
 co

lo
r, 

m
tio

na
l o

ri
pn

 o
r R

X,
' p

ay
m

en
t o

fc
oi

np
ei

l$
at

or
y 

da
m

qn
 to

 d
ie

 pe
rs

on
 ag

ri
ev

ed
by

 su
ch

 p
ra

ct
ic

e, 
11

, in
 th

e j
ud

am
en

t o
r t

he
 co

m
m

is-
lio

a,
 w

ll
 et

rec
11

1a1
e t

he
 p

ur
po

1e
1 

or
 th

is 
ch

ap
ter

, a
nd

· i
nd

ud
in

g 
a 

re
qu

ire
m

en
t f

or
 

re
po

rt 
or

 tb
e 

m
an

ne
r o

r c
om

pl
ia

nc
e. 

If
, u

po
n 

aO
 th

e 
ev

id
en

ce
, t

he
 co

m
m

iss
io

n 
sh

al
l 

fin
d 

&b
at 

a 
ra

po
ac

le
nt

 b
as

 n
ot

 en
pa

ed
 in

 an
y 

iu
ch

 u
nl

aw
fu

l d
isc

rim
in

at
or

y 
pr

ac
tic

e,
 

th
e c

om
m

ill
io

n 
sb

al
l s

tu
e 

ill
 fi

nd
in

p 
or

 fa
ct

 a
nd

 sh
all

 is
su

e a
nd

 c
au

se
 to

 b
e 

se
rv

ed
 

oa
 th

e 
co

m
pl

ai
DI

Dt
 a

n 
or

de
r d

is
m

ia
in

a 
sa

id
 c

om
pl

ai
nt

 u
 t

o 
su

ch
 r

es
po

nd
en

t. 
Th

e 
co

m
m

iu
io

D
 sb

aO
 e

st
ab

lis
h 

ru
le

s 
of

 p
ra

ct
ic

e 
to

 a
ov

er
n.

 e
xp

ed
ite

 a
nd

 e
ffe

ct
ua

te
 th

e 
fo

re
,o

in
s 

pr
oc

ed
ur

e a
nd

 it
s o

w
n 

ac
tio

ns
 th

er
eo

f. 
J.

 A
IIJ

 co
m

pl
ai

m
 rd

ed
 p

un
ua

nt
 to

 th
is 

se
cti

on
 m

us
t b

e s
o 

fil
ed

 w
ith

in
 o

ne
 y

ea
r a

fte
r t

he
 

aD
ep

ci
 a

ct
 or

 dis
c:r

im
in

ad
on

. 
4.

 A
l I

II
J t

im
e a

fte
r t

he
 ra

Un
a o

f a
 c

om
pl

ai
nt

 al
le

ai
na

 a
n 

un
la

w
fu

l d
isc

rim
in

at
or

y 
pr

ac
-

cic
e u

nd
er

 11
1b

cU
Ni

oa
 th

re
e o

r u
nd

er
 p

ar
aa

np
bs

 (a
), 

(b
) o

r (
c)

 o
r s

ub
di

vi
sio

n 
fiv

e 
of

 se
ct

io
n 

..,
 10

7 o
r &

his
 cb

ap
cc

r, 
if

 th
e c

om
m

iss
io

n 
de

le
rm

in
es

 th
at

 th
e r

es
po

nd
en

t i
s d

oi
ng

 o
r p

ro
cu

rin
g 

to
 b

e d
on

e 
11

1J
 a

ct
 le

lld
ina

 to
 re

nd
er

 in
ef

fe
ct

ua
l a

ny
 o

rd
er

 th
e 

co
m

m
iss

io
n 

m
ay

 e
nt

er
 in

 su
ch

 
pr

oc
ad

i1
11

. t
he

 ca
m

m
iai

c>
11

 m
ay

 d
ire

ct
 th

e c
or

po
ra

tio
n 

co
un

se
l t

o 
ap

pl
y 

in
 th

e 
na

m
e 

of
 th

e 
co

m
m

iss
io

n 
to

 d
ie

 su
pr

em
e c

ou
rt

 in
 an

y 
co

un
ty

 w
ith

in
 th

e d
ty

 o
f N

ew
 Y

or
k 

w
he

re
 th

e a
lle

ge
d 

un
la

w
fu

l d
isc

rim
in

at
or

y 
pr

ac
tic

e 
w

u 
co

m
m

itt
ed

, o
r w

he
re

 a
ny

 re
sp

on
de

nt
 re

sid
es

 o
r m

ai
n-

ta
in

s a
n 

of
fic

e f
or

 th
e 

ua
m

aa
io

n 
of

 bu
sin

es
s, 

or
 w

he
re

 th
e h

ou
sin

a a
cc

om
m

od
at

io
n,

 la
nd

 o
r 

co
m

m
er

cia
l s

pa
ce

 sp
ec

ifi
ed

 in
 th

e c
om

pl
ai

nt
 is

 lo
ca

te
d,

 fo
r a

n 
or

de
r r

eq
ui

rin
g 

th
e r

es
po

nd
en

ts 
or

 an
y 

of
 th

an
 to

 sh
ow

 ca
us

e w
he

y 
th

ey
 sh

ou
ld

 n
ot

 b
e e

nj
oi

ne
d 

fro
m

 s
el

lin
g.

 re
nt

in
g,

 le
as

in
g 

or
 o

tb
en

riR
 dl

tp
os

m
s o

f s
uc

b 
bo

w
in

a a
cc

om
m

od
at

io
n,

 la
nd

 o
r c

om
m

er
cia

l s
pa

ce
 to

 an
y 

on
e 

ot
he

r t
ba

D 
tb

e 
co

m
pl

ai
na

nt
. T

be
 o

rd
er

 to
 sh

ow
 c

au
se

 m
ay

 c
on

ta
in

 a
 a

em
po

ra
ry

 re
str

ai
ni

ng
 

or
de

r a
nd

 s
ba

ll 
be

 IC
l'Y

ed
 in

 th
e 

m
an

ne
r p

rc
m

de
d 

th
er

ei
n.

 O
n 

th
e 

re
tu

rn
 d

at
e o

f t
he

 o
rd

er
 to

 
sh

ow
 c

au
te

, a
nd

 af
&c

r a
ffo

rd
ia

1 
aU

 p
ar

tie
s a

n 
op

po
rtu

ni
ty

 to
 b

e 
be

ar
d,

 if
 th

e 
co

ur
t d

ee
m

s i
t 

D
eC

III
IIY

 IO
 p

re
¥n

t I
lle

 re
sp

on
de

nt
s f

ro
m

 re
nd

er
in

a i
ne

ffe
ct

ua
l a

 c
om

m
iss

io
n 

or
de

r r
el

at
in

g 
to

 tb
e 1

11
1,j

ec
& 

ma
ue

r o
f t

be
 co

m
pl

ai
nt

, i
t m

ay
 g

ra
nt

 ap
pr

op
ria

te
 in

ju
nc

tiv
e 

re
lie

f u
po

n 
su

ch
 

un
ns

 an
d 

co
nd

iei
om

 u
 i1

 de
em

s p
ro

pe
r.)

 
,,.,

,, ..
..,..

, 
I l

-1
0,

 C
.,,

,W
,,L

 "
· A

ny
 J#

f'l!
On

 a
ur

ln
ed

 b
y 

an
 u

nl
aw

fu
l d

isc
rim

in
at

or
y 

pr
ac

tic
e 

""
'-"

 b
y ,

,,,
,_

,fo
r -

-U
 or

 ntc,
, J#l

'$0
n'•

 at
to

rn
ey

, m
ah

, 6
1g

n a
nd

fll
e w

ith
 th

e c
om

m
iss

io
n 

ti 
w

rl
fl«

J c
om

p/1
11

1"
 in

 w
rit

in
g 

w
hk

h 
•h

aU
: (

I) 
1t

at
e t

he
 n

am
e o

f t
he

 pe
rs

on
 a

lle
ge

d 
to

· h
av

e 
eo

m
m

lt
ll

d 1
M

 lln
ltn

,fu
J t

bc
rim

l11
11

tor
y p

ra
ct

i«
 co

m
pl

ai
ne

d a
l, 

an
d 

th
e a

dd
re

ss
 o

f s
uc

h 
pe

r-
ao

n 
ti k

no
wn

: (
IJ

) R
t fo

rth
 th

e p
ar

tic
ul

tn
 o

f th
e a

lle
ge

d u
nl

aw
fu

l d
i6

cr
lm

ln
at

or
y p

ra
cti

ce
; a

nd
 

(I
ll)

 co
nt

lli
n 6

JIC
h o

th
er

 In
fo

rm
at

io
n 

• 
m

q
 be

 r,
qu

ire
d 

by
 th

e c
om

mi
ss

io
n. 

Th
e c

om
m

iss
io

n 
M

O
Ii «

kn
ow

le
d,

. t
kf

ll
in

1 o
f th

e c
om

pl
ai

nt
 an

d a
d,

ise
 th

e c
om

pl
ai

na
nt

 o
f th

e t
im

e l
im

its
 se

t 
fo

rth
 In

 th
i6

 d
ul

pt
tr.

 
(b

) 
A

ny
 em

plo
nr

_ w
h0

6t
 em

pl
oy

ee
 o

r a
,e

nt
 re

/llS
tll 

or
 th

re
at

en
s t

o 
re

fu
se

 to
 c

oo
pe

ra
te 

wi
t,, 

tlw
 p,

om
lo

M
 o

f 1
h1

6 c
ha

pt
er

 m
q

 fll
e 

wi
th

 th
e c

om
m

iss
io

n 
a 

,e
rl

fle
d c

om
pl

ai
nt

 
•k

in
, fo

r a
m

ta
nc

e b
y 

co
nc

ili
at

io
n 

or
 ot

he
r r

em
ed

ia
l a

cti
on

. 
(c

J 
Co

m
rn

lsl
on

-il
lU

ia
ted

 co
m

pl
al

nu
 •. T

he
 c

om
mi

ss
io

n 
may

 Its
el

f m
ak

e, 
ng

n 
an

d J
ilt

 a
 

Nr
i/l

«l
 co

m
pl

ai
nt

 oU
eg

lnw
 th

at
 11

 ,-
.o

n
 h

a 
co

m
m

itt
ed

 an
 u

nl
aw

fu
l d

isc
rim

in
at

or
y 

pr
«t

l«
. 

(dJ
 T

M
 t0

m
m

lll
lo

n 
1h

al
l 1

1r
1e

 a
 co

py
 o

f th
e c

om
pl

tll
nt

 up
on

 th
e r

up
on

ck
nt

 ~n
d a

ll
~

 
.,

,,
. I

t.
.,

_
 ,o b

e n
«:

as
ar

y p
ar

tie
s a

nd
 •h

al
l a

dv
ise

 th
e r

up
on

de
nt

 o
f h

is 
or

 he
r p

ro
-

fft
lu

ro
l r

l,,
,ts

 ""
"o

bl
lp

tl
ou

 "'•
t fo

rth
 h

nn
, 

(e
) 

•T
h•

 c
om

m
lss

io
n·

.•h
al

l n
ot

 h
rn

eju
rl.

sd
ict

io
r, 

0
~

 an
y 

co
m

pl
ai

nt
 th

at
 h

ll$
 

Ji.
led

 
. 

. .. m
or

e t
ha

n 
on

e y
m

,: 
_,q

ttr
 th

e a
lle

ge
d u

nl
aw

fu
l d

isr
:ri

mi
na

tor
y p

ra
cti

ce
 om

,,rr
ed

. ·
 

,n
 Th

e co
m

m
iss

io
n 

sh
al

l n
ot

 ha
ve

 }~
rls

di
cti

on
 to

 e
nt

er
ta

in
 a

 co
m

pl
ai

nt
 if

: ·
 .,< .

 
. 

. 
(i)

 t
he

 c
om

pl
ai

na
nt

 h
a.s

 pr
ev

io
us

ly 
in

iti
at

ed
 a

 ci
wl

 a
cti

on
 in

 a
 co

ur
t o

f c
om

pe
ten

t 
· 

· J
ur

isd
ict

io
n-

al
leg

in
g 

an
 u

nl
aw

fu
l d

isc
rim

in
at

or
y p

ra
cti

ce
 as

 de
fin

ed
 by

 ·th
is 

ch
ap

-
. te

r w
ith

 re
sp

ec
t t

o 
th

e s
am

e g
rln

an
ce

 w
hic

h i
.s t

he
 su

bj
ec

t o
f th

e c
om

pl
ai

nt
 un

dft
l'. 

th
is 

ch
ap

ter
, u

nl
es

s s
uc

h. 
civ

il 
ac

tio
n 

ha
s 

be
en

 d
ism

iss
ed

 w
ith

ou
t p

re
ju

di
ce

 o
r 

wi
th

dr
aw

n 
wi

th
ou

t p
re

ju
di

ce
: o

r 
(ii

) 
th

e c
om

pl
ai

na
nt

 ha
s p

rn
io

us
ly

 fli
ed

 an
d h

as
 an

 a
cti

on
 o

r p
ro

ce
ed

in
g b

efo
re

 an
y 

ad
mi

nis
tra

ti\
11

 ag
en

cy
 u

nd
er

 a
n;

 ot
he

r l
aw

 o
f th

e s
ta

te 
all

eg
ing

 an
 u

nl
aw

fu
l d

is-
cr

im
in

at
or

y p
ra

cti
ce

 a
s d

~n
ed

 by
 th

is 
ch

ap
ter

 w
iih

 re
sp

ec
t t

o 
th

e s
am

e g
rie

v-
an

ce
 w

hi
ch

 is
 th

e s
ub

jec
t o

f th
e c

om
pl

ai
nt

 u
nd

er
 th

is 
ch

ap
ter

: o
r 

(I
ii)

 th
e 

co
m

pl
ai

na
nt

 h
as

 p
rn

io
us

ly
 fl

ie
d 

a 
co

m
pl

ai
nt

 w
ith

 t
he

 s
ta

te 
di

,is
ia

n 
of

 
hu

m
an

 r
ig

ht
s 

al
leg

in
g 

an
 u

nl
aw

fu
l d

isc
rim

in
at

or
y 

pr
ac

tic
e 

as 
de

fin
ed

 b
y 

th
is 

· 
ch

ap
ter

 w
ith

 re
sp

ec
t t

o 
th

e .
sa

me
 gr

iev
an

ce
 w

hic
h 

is 
th

e s
ub

jec
t o

f th
e c

om
pl

ai
nt

 
un

de
r t

hi
s c

ha
pt

er
 a

nd
 a

 jin
al

 d
ete

rm
in

at
io

n 
ha

s b
ee

n 
ma

de
 th

er
eo

n. 
(g

) 
In

 re
la

iio
n 

to
 c

om
pl

ai
nt

s f
lie

d 
on

 o
r ,

qt
er

 Se
pt

em
be

r j
us

t. 
ni

ne
tee

n 
hu

nd
re

d n
in

ety
 

on
e. 

th
e 

co
m

m
iss

io
n 

sh
al

l c
om

me
nc

e 
pr

oc
ee

di
ng

s 
wi

th
 r

es
pe

ct 
to

 t
he

 c
om

pl
ai

nt
, 

co
m

pl
ete

 th
e i

n\
lf.S

lig
at

io
n o

f th
e a

lle
ga

tio
ns

 o
f th

e c
om

pl
ai

nt
 an

d m
ak

e a
 fin

al
 di

sp
o-

sit
io

n 
of

 th
e c

om
pl

ai
nt

 pr
om

pt
ly

 an
d 

wi
th

in
 th

e t
im

e p
er

io
ds

 to
 b

e p
re

sc
rib

ed
 b

y 
ru

le 
of

 th
e c

om
m

iss
io

n.
 I

f t
he

 co
m

m
iss

io
n 

is 
un

ab
le 

to
 co

m!
'ly

 w_
l~h

 th
e t

im
e p

eri
od

s_
sp

ec
_-

lj
ie

d 
fo

r 
co

m
pl

eti
ng

 it
s 

In
ve

sti
ga

tio
n 

an
d f

or
 Ji

na
/ d

,sp
os

,t1
on

 o
f t

he
 c

om
pl

ai
nt

. 1
1 

sh
al

l n
ot

ify
 th

e 
co

m
pl

ai
na

nt
, r

es
po

nd
en

t. 
an

d 
an

y n
ec

es
sa

ry
 p

ar
ty 

in
 w

rit
ing

 o
f th

e 
re

as
on

s f
or

 n
ot

 d
oi

ng
 so

. 
(h

) A
ny

 co
m

pl
ai

nt
 fl

ie
d p

un
ua

nt
 to

 th
is 

se
cti

on
 m

ay
 b

e a
me

nd
ed

 pu
rs

u~
nt

 to
.pr

oc
ed

ur
es

 
pr

es
cr

ib
ed

 by
 ru

le 
of

 th
e c

om
m

iss
io

n 
by

 fil
in

g 
su

ch
 am

en
de

d c
om

pl
ai

nt
 w

ith
 th

e c
om

-
m

iss
io

n 
an

d s
en

in
g 

a c
op

y 
th

er
eo

f u
po

n 
al

l p
ar

tie
s t

o 
th

e p
ro

ce
ed

in
g. 

(i)
 

W
he

nn
er

 a
 co

m
pl

ai
nt

 is
 fl

ie
d 

pu
rs

ua
nt

 to
 p

ar
ag

ra
ph

 (d
) o

f s
ub

di
vis

io
n f

i\l
e 

of
 se

c-
tio

n 
B-

10
1 o

f th
is 

ch
ap

ter
, n

o 
m

em
be

r o
f th

e c
om

mi
ss

io
n 

no
r a

ny
 m

em
be

r o
f th

e c
om

-
m

iss
io

n s
tti

f/ s
ha

ll 
m

ak
e p

ub
lic

 in
 a

ny
 m

an
ne

r w
ha

tso
ev

er
 th

e n
am

e o
f a

ny
 b

or
ro

we
r 

or
 id

en
tif

y 
by

 a
 sp

ec
ifi

c 
de

sc
rip

tio
n 

th
e 

co
lla

ter
al

 fo
r 

an
y 

loa
n 

to 
su

ch
 b

or
ro

we
r 

ex
ce

pt
 w

he
n 

or
de

re
d 

to
 d

o 
so

 b
y a

 co
ur

t o
f c

om
pe

ten
( j

ur
isd

ict
io

n 
or

 w
he

re
 ex

pr
es

s 
pe

rm
iss

io
n 

ha
s b

ee
n 

f,r
st 

ob
ta

in
ed

 in
 w

rit
ing

 /r
om

 th
e 

len
de

r a
nd

 th
e 

bo
rro

we
r_

 to
 

su
ch

.p
ub

lic
at

io
n:

 p
ro

,id
ed

, h
ow

t\l
er

, t
ha

t t
he

 n
am

e o
f a

ny
 b

o"
ow

er
 an

~ 
a s

pe
cif

lc 
de

sc
rip

tio
n 

of
 th

e c
ol

la
te

ra
l/o

r a
ny

 lo
an

 to
 su

ch
 b

or
ro

we
r~

°>
: i

f o
th

er
wi

se
 ~

le
wm

t. 
be

 in
tro

du
ce

d 
in

 ft
\lid

en
ce

 in
 a

ny
 h

ea
rin

g 
be

fo
re

 th
e c

om
mm

1o
n 

or
 a

ny
 ~

"',
ew

 b
y 

a 
co

ur
t o

f c
om

pe
ten

t j
ur

isd
ict

io
n 

of
 an

y o
rd

er
 o

r d
ec

isi
on

 b
y t

he
 co

mm
iss

io
n. 

§ 
8-

11
0 

Re
se

rv
ed

. 
. 

. 
h 

I B
-1

11
 A

ns
we

r. 
a. 

W
ith

in
 th

irt
y 

da
ys

 a
fte

r a
 co

py
 o

f th
e c

om
pl

ai
~t

 IS
 se

ne
d 

up
on

 I 
e 

re
sp

on
de

nt
. b

y 
th

e 
co

m
m

iss
io

n,
 t

he
 re

sp
on

de
nt

 sh
al

l f
ile

 a
 w

rit
ten

. ,
er

iji
ed

 an
sw

er
 th

er
eto

 
wi

th 
th

e c
om

m
iss

io
n.

 a
nd

 th
e c

om
m

iss
io

n s
ha

ll c
au

se
 a

 co
py

 o
f su

ch
 an

sw
er

 to
 b

e s
er

ve
d u

po
n 

th
e c

om
pl

ai
na

nt
 a

nd
 an

y n
ec

es
sa

ry
 pa

rty
. 

. 
. 

· 
lle

ge
d 

• 
b. 

Th
e r

es
po

nd
en

t s
ha

ll 
sp

ed
jic

al
ly

 a
dm

it,
 d

e~
 o

r e
xp

lai
n 

ea
ch

 ~
I th

e/
a

~
 a 

rf
fi 

• -
~

 
th

e c
om

pl
ai

nt
, u

nl
es

s t
he

 re
sp

on
de

nt
 is

 w
ith

ou
t k

no
wl

ed
ge

 o
r i

nf
or

m
at

io
n 

su
. . 

,ci
en

ll 
. 

· .. to
 fo

rm
 a

 be
lle

/. 
in

 w
hi

ch
 ca

se
 th

e r
es

po
nd

en
t s

ha
ll s

o s
ta

te,
 an

d s
uc

h s
ta

tem
en

t s
ha

 
op

er
at

e a
s a

 de
ni

al
. 

· 

R
. A

pp
. 3

57



½
26

27

c,
An

y
aH

eg
ad

on
in

th
e

co
m

pl
ai

nt
no

t
sp

ec
ifi

ca
lly

de
ni

ed
or

ex
pl

ai
ne

d
sh

al
l

be
de

em
ed

b.
Th

e
co

m
m

is
si

on
sh

an
di

sm
is

s
a

co
m

pl
ai

nt
fo

r
ad

m
in

is
tra

tiv
e

co
nv

en
ie

nc
e

at
an

y
tim

e

ad
m

itt
ed

an
d

sh
al

l
be

so
fo

un
d

by
th

e
co

m
m

is
si

on
un

le
ss

go
od

ca
us

e
to

th
e

co
nt

ra
ry

pr
io

r
to

th
e

fil
in

g
of

an
an

sw
er

by
th

e
re

sp
on

de
nt

,
if

th
e

co
m

pl
ai

na
nt

re
qu

es
ts

su
ch

is
sh

ow
n.

di
sm

is
sa

l,
un

le
ss

th
e

co
m

m
is

si
on

ha
s

co
nd

uc
te

d
an

in
ve

st
ig

at
io

n
of

th
e

co
m

pl
ai

nt
or

d,
Al

l
ef

fir
m

at
iv

e
de

fe
ns

es
sh

aH
be

st
at

ed
se

pa
ra

te
ly

in
th

e
an

sw
er

.
ha

s
en

ga
ge

d
th

e
pa

rti
es

in
co

nc
ilia

tio
n

af
te

r
th

e
fil

in
g

of
th

e
co

m
pl

ai
nt

.

e.
U

po
n

re
qu

es
t

of
th

e
re

sp
on

de
nt

an
d

fo
r

go
od

ca
us

e
sh

ow
n,

th
e

pe
rio

d
w

ith
in

w
hi

ch
c.

in
ac

co
rd

an
ce

w
ith

th
e

ru
le

s
of

th
e

co
m

m
is

si
on

,
th

e
co

m
m

is
si

on
sh

al
l

di
sm

is
s

a
co

m
-

an
an

sw
er

is
re

qu
ire

d
to

be
fil

ed
m

ay
be

ex
te

nd
ed

in
ac

co
rd

an
ce

w
ith

th
e

ru
le

s
of

th
e

pl
ai

nt
if

th
e

co
m

pl
ai

nt
is

no
t

w
ith

in
th

e
ju

ris
di

ct
io

n
of

th
e

co
m

m
is

si
on

.

co
m

m
is

si
on

.
d.

If
af

te
r

in
ve

st
ig

at
io

n
th

e
co

m
m

is
si

on
de

te
rm

in
es

th
at

pr
ob

ab
le

ca
us

e
do

es
no

t
ex

is
t

to

f.
An

y
ne

ce
sw

ry
pa

rty
m

ay
fil

e
w

ith
th

e
co

m
m

is
si

on
a

w
rit

te
n,

ve
rif

ie
d

an
sw

er
to

th
e

be
lie

ve
th

at
th

e
re

sp
on

de
nt

ha
s

en
ga

ge
d

or
is

en
ga

gi
ng

in
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

co
m

pl
ai

nt
,

an
d

th
e

co
m

m
is

si
on

sh
al

l
ca

us
e

a
co

py
of

su
ch

an
sw

er
to

be
se

rv
ed

up
on

pr
ac

uc
e,

th
e

co
m

m
is

si
on

sh
an

&s
m

is
s

m
e

co
m

pl
ai

nt
as

to
su

ch
re

sp
on

de
nt

.

th
e

co
m

pl
ai

na
nt

,
re

sp
on

de
nt

an
d

an
y

ot
he

r
ne

ce
ss

ar
y

pa
rty

,
e.

Th
e

co
m

m
is

si
on

sh
al

l
pr

om
pt

ly
se

rv
e

no
tic

e
up

on
th

e
~2

m
p!

sn
en

t,
re

sp
on

de
nt

an
d

S•
An

y
an

sw
er

fil
ed

pu
rs

ua
nt

to
th

is
se

ct
io

n
m

ay
be

am
en

de
d

pu
rs

ua
nt

to
pr

oc
ed

ur
es

""
1"

®
C

''''
''

P"
''Y

°Î"
"

P"
''"

""
'

'°
'''"

°"
®

pr
es

cr
ib

ed
by

ru
le

of
th

e
co

m
m

is
si

on
by

fil
in

g
su

ch
am

en
de

d
an

sw
er

w
ith

th
e

co
m

-
J.

Th
e

co
m

pl
ai

na
nt

or
re

sp
on

de
nt

m
ay

,
w

ith
in

th
irt

y
da

ys
of

su
ch

se
rv

ic
e,

an
d

in

m
is

si
on

an
d

se
rv

in
g

a
co

py
th

er
eo

f
up

on
th

e
co

m
pl

ai
na

nt
an

d
an

y
ne

ce
ss

ar
y

pa
rty

to
ac

co
rd

an
ce

w
ith

th
e

ru
le

s
of

th
e

co
m

m
is

si
on

,
ap

pl
y

to
th

e
ch

ai
rp

er
so

n
fo

r
re

vi
ew

of

th
e

pr
oc

ee
di

ng
.

an
y

di
sm

is
sa

l
pu

rs
ua

nt
to

th
is

se
ct

io
n.

U
po

n
su

ch
ap

pl
ic

at
io

n,
th

e
ch

ai
rp

er
so

n
sh

al
l

§
8.

11
2

W
hh

dr
aw

al
of

co
m

pl
ai

nt
s.

a.
A

co
m

pl
ai

nt
fil

ed
pu

rs
ua

nt
to

se
ct

io
n

8-
10

9
of

re
vi

ew
su

ch
ac

tio
n

an
d

is
su

e
an

or
de

r
af

fir
m

in
g,

re
ve

rs
in

g
or

m
od

ify
in

g
su

ch
de

te
r-

th
is

ch
ap

te
r

m
ay

be
w

ith
dr

aw
n

by
th

e
co

m
pl

ai
na

nt
in

ac
co

rd
an

ce
w

ith
ru

le
s

of
th

e
co

m
m

is
-

m
in

at
io

n
or

re
m

an
di

ng
th

e
m

at
te

r
fo

r
fu

rth
er

in
ve

st
ig

at
io

n
an

d
ac

tio
n.

A
co

py
of

st
on

at
an

y
tim

e
pr

io
r

to
th

e
se

rv
ic

e
of

a
no

tic
e

th
at

th
e

co
m

pl
ai

nt
ha

s
be

en
re

fe
rre

d
to

an
su

ch
or

de
r

sh
al

l
be

se
rv

ed
up

on
th

e
co

m
pl

ai
na

nt
,

re
sp

on
de

nt
an

d
an

y
ne

ce
ss

ar
y

ad
m

in
is

tra
tiv

e
la

w
ju

dg
e.

Su
ch

a
w

ith
dr

aw
al

sh
al

l
be

in
w

rit
in

g
an

d
si

gn
ed

by
th

e
co

m
pl

ai
n-

P°
''1

•

°"
''

§
8-

11
4

In
ve

st
ig

at
io

ns
an

d
in

ve
st

ig
at

iv
e

re
co

rd
ke

ep
in

g.
a.

Th
e

co
m

m
is

si
on

m
ay

at
an

y

b.
A

co
m

pl
ai

nt
m

ay
be

w
ith

dr
aw

n
qf

te
r

th
e

se
rv

ic
e

of
su

ch
no

tic
e

at
th

e
di

sc
re

tio
n

of
th

e
tim

e
is

su
e

su
bp

oe
na

s
re

qu
iri

ng
at

te
nd

an
ce

an
d

gi
vi

ng
of

te
st

im
on

y
by

w
itn

es
se

s
an

d
th

e
pr

o-

du
ct

io
n

of
bo

ok
s,

pa
pe

rs
,

do
cu

m
en

ts
an

d
ot

he
r

ev
id

en
ce

re
la

tin
g

to
an

y
m

at
te

r
un

de
r

in
ve

st
i-

c.
U

nl
es

s
su

ch
co

m
pl

ai
nt

is
w

ith
dr

aw
n

pu
rs

ua
nt

to
a

co
nc

ilia
tio

n
ag

re
em

en
t,

th
e

w
ith

-
ga

tio
n

or
an

y
qu

es
tio

n
be

fo
re

th
e

co
m

m
is

si
on

.
Th

e
is

su
an

ce
of

su
ch

su
bp

oe
na

s
sh

aH
be

dr
aw

al
of

a
co

m
pl

ai
nt

sh
aH

be
w

ith
ou

t
pr

g
ju

di
ce

:
go

ve
rn

ed
by

th
e

ci
vi

l
pr

ac
tic

e
la

w
an

d
ru

le
s.

(1
)

to
th

e
co

nt
in

ue
d

pr
os

ec
ud

on
of

th
e

co
m

pl
ai

nt
by

th
e

co
m

m
is

si
on

in
ac

co
rd

an
ce

b.
W

he
re

th
e

co
m

m
is

si
on

ha
s

in
iti

at
ed

its
ow

n
in

ve
st

ig
at

io
n

or
ha

s
co

nd
uc

te
d

an
in

ve
st

i-

w
ith

ru
le

s
of

th
e

co
m

m
is

si
on

;
.

ga
tio

n
in

co
nn

ec
tio

n
w

ith
th

e
fil

in
g

of
a

co
m

pl
ai

nt
pu

rs
ua

nt
to

th
is

ch
ap

te
r,

th
e

co
m

-

(H
)

to
th

e
in

iti
at

io
n

of
a

co
m

pl
ai

nt
by

th
e

co
m

m
is

si
on

ba
se

d
in

w
ho

le
or

in
pa

rt
m

is
si

on
m

ay
de

m
an

d
th

at
an

y
pe

rs
on

or
pe

rs
on

s
w

ho
ar

e
th

e
su

bj
ec

t
of

su
ch

•'
°'

in
ve

st
ig

at
io

n
(i)

pr
es

er
ve

th
os

e
re

co
rd

s
in

th
e

po
ss

es
si

on
of

su
ch

pe
rs

on
or

pe
rs

on
s

(H
4)

to
th

e
co

m
m

en
ce

m
en

t
of

a
ci

vi
l

ac
tio

n
by

th
e

co
rp

or
at

io
n

co
un

se
l

ba
se

d
up

on
w

hi
ch

ar
e

re
le

va
nt

to
th

e
de

te
rm

in
at

io
n

of
w

he
th

er
su

ch
pe

rs
on

or
pe

rs
on

s
ha

ve
co

m
-

th
e

sa
m

e
fa

ct
s

pu
rs

ua
nt

to
ch

ap
te

r
fo

ur
of

th
is

tit
le

·
m

itt
ed

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
es

w
ith

re
sp

ec
t

to
ac

tiv
iti

es
in

th
e

ci
ty

,
an

d
(ii

)

§
8•

11
3

D
ia

da
sa

l
of

co
m

pl
ai

nt
.

a.
Th

e
co

m
m

is
si

on
m

ay
,

in
its

di
sc

re
tio

n,
di

sm
is

s
a

co
nt

in
ue

to
m

ak
e

an
d

ke
ep

th
e

ty
pe

of
re

co
rd

s
m

ad
e

an
d

ke
pt

by
su

ch
pe

rs
on

or
pe

r-

co
m

pl
ai

nt
fo

r
ad

m
in

is
tra

tiv
e

co
nv

en
ie

nc
e

at
an

y
tim

e
pr

io
r

to
th

e
ta

ki
ng

of
te

st
im

on
y

at
a

so
ns

in
th

e
or

di
na

ry
co

ur
se

of
bu

si
ne

ss
w

ith
in

th
e

ye
ar

pr
ec

ed
in

g
su

ch
de

m
an

d
w

hi
ch

he
ar

in
g,

Ad
m

in
is

tra
tiv

e
co

nv
en

ie
nc

e
sh

al
l

in
cl

ud
e,

bu
t

no
t

be
lim

ite
d

to
,

th
e

fo
llo

w
in

g
ci

r-
ar

e
re

le
va

nt
to

th
e

de
te

rm
in

at
io

n
of

w
he

th
er

su
ch

pe
rs

on
or

pe
rs

on
s

ha
ve

co
m

m
itt

ed

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
es

w
ith

re
sp

ec
t

to
ac

tiv
iti

es
in

th
e

ci
t,y

A
de

m
an

d

n
pe

rs
on

ne
l

ha
ve

be
en

un
ab

le
to

lo
ca

te
th

e
co

m
pl

ai
na

nt
af

te
r

di
lig

en
t

m
ad

e
pu

rs
ua

nt
to

th
is

su
bd

iv
is

io
n

sh
an

be
ef

fe
ct

iv
e

im
m

ed
ia

te
ly

up
on

its
se

rv
ic

e
on

*
th

e
su

bj
ec

t
of

an
in

ve
st

ig
at

io
n

an
d

sh
al

l
re

m
ai

n
in

ef
fe

ct
un

til
th

e
te

rm
in

at
io

n
of

al
l

co
na

ha
s

re
pe

at
ed

ly
fa

H
ed

to
ap

pe
ar

at
m

ut
ua

lly
ag

re
ed

up
on

pr
oc

ee
di

ng
s

re
la

tin
g

to
an

y
co

m
pl

ai
nt

fil
ed

pu
rs

ua
nt

to
th

is
ch

ap
te

r
or

ci
vi

l
ac

tio
n

co
m

m
is

si
on

pe
rs

on
ne

l
or

is
un

w
ilH

ng
to

m
ee

t
w

ith
co

m
m

is
-

co
m

m
en

ce
d

pu
rs

ua
nt

to
ch

ap
te

r
fo

ur
of

th
is

tit
le

or
if

no
co

m
pl

ai
nt

or
ci

vi
l

ac
tio

n
is

n
pe

rs
on

ne
l,

pr
ov

id
e

nq
ue

st
ed

do
cu

m
en

ta
tio

n,
or

to
at

te
nd

a
he

ar
in

g;
.

fil
ed

or
co

m
m

en
ce

d
sh

al
l

ex
pi

re
tw

o
ye

ar
s

af
te

r
th

e
da

te
of

su
ch

se
rv

ic
e.

Th
e

co
m

m
is

-

(4
)

th
e

co
m

pl
ai

na
n

co
m

m
is

si
on

an
d/

or
be

fil
ed

w
ith

th
e

co
m

m
is

si
on

.

t
is

un
w

ilH
ng

to
ac

ce
pt

a
re

as
on

ab
le

pr
op

os
ed

co
nc

ilia
tio

n
ag

re
e

c.
An

y
pe

rs
on

up
on

w
ho

rn
a

de
m

an
d

ha
s

be
en

m
ad

e
pu

rs
ua

nt
to

su
bd

iv
is

io
n

b
of

th
is

(3
)

pr
os

ec
un

o
th

se
ct

io
n

m
ay

,
pu

rs
ua

nt
to

pr
oc

ed
ur

es
es

ta
bl

is
he

d
by

ru
le

of
th

e
co

m
m

is
si

on
,

as
se

rt
an

n
of

e
co

m
pl

ai
nt

w
ill

no
t

se
rv

e
th

e
pu

bl
ic

in
te

re
st

l
an

d
ob

je
ct

io
n

to
su

ch
de

m
an

d.
U

nl
es

s
th

e
co

m
m

is
si

on
or

de
rs

ot
he

rw
is

e,
th

e
as

se
rti

on
of

0
no

n
ue

st
s

su
ch

di
sm

is
sa

l,
on

e
hu

nd
re

d
ei

gh
ty

da
ys

ha
ve

el
ap

se
d

an
ob

je
ct

io
n

sh
al

l
no

t
st

ay
co

m
pl

ia
nc

e
w

ith
th

e
de

m
an

d.
Th

e
co

m
m

is
si

on
sh

al
l

m
ak

e

co
m

pl
ai

nt
w

ith
th

e
co

m
m

is
si

on
an

d
th

e
co

m
m

is
si

on
fin

ds
a

de
te

rm
in

at
io

n
on

an
ob

je
ct

io
n

to
a

de
m

an
d

w
ith

in
th

irt
y

da
ys

af
te

r
su

ch
an

ob
je

c-

de
nt

w
H

i
no

t
be

un
du

J
d

y
in

es
ns

at
ed

,
an

d
(b

)
th

at
th

e
re

sp
on

-
tio

n
is

fil
ed

w
ith

th
e

co
m

m
is

si
on

,
un

le
ss

th
e

pa
rty

fil
in

g
th

e
ob

je
ct

io
n

co
ns

en
ts

to
an

ex
te

ns
io

n
of

tim
e.

.

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

. -~_
''··\~

\.· 
f;" 

·. 
;:•

.'.
 

.·a
6··

 

c. 
An.

,..,,.
,, ,,. 1

1w
 co

m
pl

ai
nt

 no
t 1

p«
:l/

lco
lly

 d
m

l,d
 or

 a
pl

~n
,d

 1h
ol

l lie
 'de

elni
tJ 

·. "
""

"6
1e

d -
4

 MI
III

I b
e.

,, 
fo

•n
d b

y 
th

e c
om

mi
ss

io
n 

r,
nl

m
 go

od
 t:t1

111
e to

 th
e c

on
trt

uy
 

u,,,
.,,,,

, .. 
d.

 
A

ll
 fl/

llr
""

'tl
w

 ..
,,,

,,,
, ,,,,

,n b
e l

lfl
ttd

 ,,,
,,,

,a
td

y I
n 

th
, a

n,
we

r. 
. 

. 
,• 

. 
,.

 
U

po
n 

N
fll

lO
I o

f t
he

 rt1
Sp

on
d1

11
t a

nd
/o

r ,
oo

d c
au

se 
lh

ow
n,

 th
e p

er
io

d 
wi

th
in

. w
hi

ch
 

a1
1,

,,,
..,

, I
I r

eq
,d

r,
d 

to
 b

ef
dl

d m
tJY

 be
 ex

ten
dM

I in
 ac

co
rd

an
ce

 w
ith

 th
e r

ul
o o

f th
e 

t:O
llf

lll
ils

lo
n.

 
/.

 
A

n.
, ,

,.
,,

,.
,,

 po
rty

 m
q

 ftl
e 

wi
th

 th
e c

om
m

/R
io

n 
II

 w
rit

ten
, Y

,ri
fte

d 
lll

lS
W

eT
 to

 th
e 

co
m

p/
tlb

rt,
 a

nd
 th

e c
om

m
iss

io
n 

sh
aU

 ca
us

e I
I c

op
y o

f ,u
ch

 an
sw

er
 to

 b
e s

en
ed

 up
on

 
th

e c
om

pl
ai

na
nt

, r
ap

on
dl

nt
 an

d ,
m

y o
th

r n
lC

8S
lllr

y p
ar

ty
 •. 

I• 
A

n,
11

1G
W

r f
l#

d 
pl

ll'l
lla

nt
 to

 th
is 

s«
tio

n 
m

q
 be

 a
m

en
de

d p
um

,a
nt

 to
 p

ro
ce

du
re

s 
pr

#O
'lb

ed
 b

y r
ul

e o
f th

e c
om

mi
ss

io
n 

by
 fl

lin
g 

11
1eh

 a
m

en
de

d a
ns

we
r w

ith
 th

e 
co

m
-

:.
-:

::
::

::
::

:"
'•

 a 
co

py
 th

er
eo

f u
po

n 
th

e c
om

pl
ai

na
nt

 an
d a

ny
 nf

fl
JS

ll
lr

)'
 pa

rty
 to

 

I 1
-1

11
 W

lth
dn

rn
l o

f c
om

pl
ol

nt
s. 

a. 
A

 c
om

pl
ai

nt
 fl

l,d
 pu

r1
u1

1n
t t

o 
1e

ctl
on

 8
-1

09
 o

f 
111

11 
ch

(I/
Jle

r "
"'

Y 
• 

wi
lh

dn
lw

n 
by

 th
e c

om
pl

ai
na

nt
 In

 a
cc

or
da

nc
e 

wi
th

 ru
le

, o
f t

he
 co

m
m

ls-
lio

n 
at

 a
n.,

 tl
#M

 p
ri

or
 to

 th
e n

ni
ce

 o
f I

I 
no

tic
e 

th
at

 th
e 

co
m

pl
ai

nt
 h

a
 be

en
 r

ef
 er

re
d 

to
 a

n 
ad

m
bt

ist
ra

tlw
 "1

w J
lld

,e
. S

11
eh

 a
 w

ith
dr

ll'W
OI

 sh
al

l b
e I

n 
wr

itl
nr

 an
d li

gn
ed

 b
y 

th
e c

om
pl

ai
n-

an
t. 

b.
 

A
 c

om
pl

ai
nt

 ""
'Y

 be
 w

ith
dr

aw
n ,

qt
er

 th
e s

,n
,lc

e o
f ,u

ch
 no

tic
e a

t t
he

 di
sc

re
tio

n 
of

 th
e 

co
m

m
iss

io
n. 

c. 
U

n
lo

l I
W

lt
 co

m
pl

tli
nt

 Is
 w

ith
dr

aw
n p

ur
su

an
t t

o 
a 

co
nc

ili
at

io
n 

ag
re

em
en

t, 
th

e 
wl

th
-

dn
rw

t,I
 o

f a
 t:0

,np
la

in
t 1

hf
lll

 be
 w

ith
ou

t p
re

ju
di

ce
: 

fl)
 to

_ t
ire

 co
nt

ln
w

d p
rt'

6f
fll

lio
n 

of
 th

e c
om

pl
ai

nt
 b

y t
he

 co
m

m
iss

io
n 

In 
ac

co
rd

an
ce

 
w

tth
 ,.

,,
_o

f,
,_

 co
mm

iss
io

n;
 

• 
• 

(I
I)

 t
o 
* l

nl
lil

lli
on

 o
f•

 co
m

pl
ai

nt
 b

y 
th

e 
co

m
m

iss
io

n 
ba

le
d 

In 
wh

ol
e 

or
 In

 p
,u

t 
11p

o11
 li

te 
•m

e f
ac

tl:
 o

r 
· 

· 
(Il

l) 
to

 11
w c

om
m

en
am

,n
t o

f a
 d

,U
 ac

tio
n 

by
 th

e 
co

rp
or

at
io

n 
co

r,n
,el

 ba
.se

d 
r,p

on
 

th
e.

,,
. f

ac
tl 

/N
l'l

fla
nt

 to
 ch

ap
ter

 fo
ur

 o
f th

is 
tit

le 
I ,

.I
IJ

 ,,
,.

,,
._

, •
I t

:a
mp

lal
nt.

 •
· 

Ti
re

 c
om

m
ill

lo
n 

ma
,K

 0

ln
 I

ts 
di

sc
re

tio
n 

dl
sm

is,
 11

 
co

m
pl

ai
nt

 fo
r 

ad
m

ln
l#

ra
tlw

 co
n-

,,n
len

ce
 Il

l a
ny

 ti
m

e p
rio

r t
o 

th
e 

ta
kin

g 
of

 to
dm

on
y 

at
 11

 
=:.

c!:m
lnis

trtll
lN c

on
wn

len
ce

 sh
al

l I
nc

lud
e, 

bu
t n

ot
 b

e l
im

lll
d 

to
, t

he
 fo

llo
wi

ng
 c

lr-

(1
) 

~:
,'m

ll,
io

n 
pe

no
nn

d l
uw

e l
w

n 
r,n

ab
le 

to
 lo

ca
te 

th
e c

om
pl

ai
na

nt
 a

fte
r d

ili
ge

nt
 

....,
,,or

u t
o 

do
 so

: 
(1

) 
th

e 
~

•
11

11 n
1 

ha
s 

rq
ea

tld
ly

 fa
ile

d 
to

 a
pp

ea
r 

at
 m

ut
ua

lly
 a

gr
ee

d 
up

on
 

=
11

1m
en

u 
wi

th
 c

om
m

ll,
io

n 
pe

r,o
nn

el 
or

 ii
 un

wi
lli

ng
 to

 m
ee

t w
ith

 c
om

m
il-

pe
no

nn
el

, p
ro

wd
e ,

eq
ua

te
d d

oc
um

en
ta

tio
n, 

or
 lo

 a
tte

nd
 a

 he
ar

in
g:

 
(J

) 
1 ~

~
~

n
a

n
t 

ha
, r

ep
ea

ted
ly 

en
11

1g
ld 

In 
co

nd
uc

t w
hic

h 
ii

 d
is

ru
pt

i~
 to

 th
e 

or
-.

, ,,1
1n

cti
on

in1
 o

f th
e c

om
m

lsl
io

n:
 

· 
(t

i) 
':;,,

7"1
"a1

,.,,, 
16 

r,n
wi

/li
n1

 to
 a

ct
tp

l a
 rw

on
ab

le
 'p

ro
po

se
d c

on
cil

ia
tio

n 
agr

ee-
(S

) 
/Jf

O#
Od

/O
n o

f th
e c

om
pl

ai
nt

 w
ill

 n
ot

 w
ve

 th
, p

ub
lic

 ln
t,r

ot
· a

nd
 

· 
(6

J 
!'

::
::

'°
'n

tm
t r

,q
ua

u 
III

Ch
 d

ilm
lll

ol
, o

n,
 hu

nd
re

d e
ig

ht
y •

da
ys

 h
a,

e d
llfJ

Se
d 

t 
ft/

ln
1 

of
 th

e c
om

pl
ai

nt
 w

ith
 th

e c
om

m
lsl

io
n 

an
d 

th
, c

om
m

iss
io

n f
tn

ds
 

':,,':
-:u,

 "';
,'

;:
:'

::
::

::
::

d
=

 :;!,"
': lnN

11
l11

11
ted

; a
nd

 (b
) .

th
at

 th
e r

e,p
on

-

b. 
Th

e C
O

"'
~~

on
 sh

al
l c

lis
m.

iss
 a 

co
m

pl
ai

nt
 fo

r a
dm

in
ist

ra
tiv

e c
o

~
o

u
:e

 ;,_
an

y t
un

e·
 

pr
io

r "
'· t

he
ft.

lin
1 

o
f a

n 
an

nv
er

 b
y 

th
e r

e:
sp

on
d,n

t, 
I/

 th
e c

om
pl

ai
m

m
t.r

eq
um

s i
uc

h.
 

. d
ism

ils
al

, .~
nl

e,
, th

e c
om

m
iss

io
n.

,,,
,, c

on
du

ct
ld

 an
 in

,es
tig

at
io

n 
of

 th
e c

om
pl

ai
nt

 or
 

· h
111

 en
ga

ge
d t

he
 pa

rti
es

 in
 c

on
cil

ia
tio

n 
q/

ler
 th

e f
ili

ng
 o

f th
e c

om
pl

ai
nt

... 
· 

c. 
In a

cc
or

da
nc

e w
ith

 th
e r

ul
es

 o
f th

e c
om

mi
ss

io
n, 

th
e c

om
mi

ss
io

n s
ha

ll d
ism

isi
 II 

co
m

-
pl

lli
nt

 If
 th

e c
om

pl
ai

nt
 is

 n
ot

 w
ith

in
 th

eJ
ur

lsd
ict

io
n 

of
 th

e c
om

mi
ss

io
n. 

d. 
q 

af
te

r i
nY

e.s
tlg

ati
on

 th
e c

om
m

isl
io

n 
de

tr
m

in
e,

 th
at

pr
ob

ab
le 

ca
us

e d
oe

s n
ot

 ex
ist

 to
 

be
lie

,e
 th

at
 th

e r
es

po
nd

en
t h

a
 en

ga
ge

d o
r i

s e
ng

ag
ing

 in
 a

n i
m

la
wf

 "'
 di

sc
rim

in
at

or
y 

pr
ac

tic
e, 

th
e c

om
m

isl
io

n 
,h

al
l d

ism
isl

 th
e c

om
pl

ai
nt

 as
 to

 ,u
ch

 re
sp

on
de

nt
. 

e. 
Th

e 
co

m
m

isl
io

n 
sh

al
l p

ro
m

pt
ly

 se
ne

 no
tic

e u
po

n 
th

e c
om

pl
ai

na
nt

, r
es

po
nd

en
t a

nd
 

an
y n

f!C
f!S

lll,
Y p

ar
ty

 o
f a

ny
 d

ism
iss

al
 pu

rs
ua

nt
 to

 th
is 

se
cti

on
. 

J. 
Th

e 
co

m
pl

ai
na

nt
 o

r 
re

sp
on

de
nt

 m
~

 w
ith

in
 t

hi
rty

 d
q1

 o
f ,

uc
h 

,e
ni

tt
, 

an
d 

in 
ac

co
rd

an
ce

 w
ith

 th
e r

ul
o 

of
 th

e c
om

m
iss

io
n, 

ap
pl

y t
o 

th
e c

ha
irp

er
so

n/
or

 re
Yi

ew
 o

f 
an

y d
ism

iss
al

 p
ur

su
an

t t
o 

th
is 

se
cti

on
. U

po
n 

su
ch

 a
pp

lic
at

io
n, 

th
e c

ha
irp

er
so

n s
ha

ll 
re

,ie
w 

,u
ch

 ac
tio

n 
an

d 
iss

ue
 a

n 
or

de
r a

/fu
m

in
g,

 re
Ye

rsi
ng

 o
r m

od
ify

in
g ,

uc
h 

de
ter

-
m

in
at

io
n 

or
 re

m
an

di
ng

 th
e 

m,
att

er
 fo

r f
ur

th
er

. in
'la

lig
at

io
n 

an
d 

ac
tio

n. 
A

 c
op

y 
of

 
1u

ch
 o

rd
er

 1
ha

ll 
be

 1
rY

ld
 u

po
n 

th
e 

co
mp

la
in

an
t, 

re
sp

on
de

nt
 a

nd
 a

ny
 n

ec
es

sa
ry

 
pa

rty
. 

§ 
1-

11
4 

ln
Ye

stl
ga

tlo
ns

 a
nd

 in
ns

tlg
at

we
 re

co
rd

 k.
np

ln
g.

 1
1. 

Th
e c

om
mi

ss
io

n 
m

q 
at 

an
y 

tim
e i

ss
ue

 ,u
bp

oe
n1

11
 re

qu
iri

ng
 a

tte
nd

an
ce

 a
nd

 gi
Yi

ng
 o

f te
sti

m
on

y b
y 

wi
tn

es
s•

 an
d t

he
 p

ro
-

du
cti

on
 o

f b
oo

ks
, p

ap
er

,. 
do

cu
m

en
ts 

an
d o

th
er

 e,
id

en
ce

 re
lat

ing
 to

 a
ny

 m
at

ter
 un

de
r i

nv
es

ti-
ga

tio
n 

or
 a

ny
 q

ue
sti

on
 'b

e/o
re

 th
e 

co
m

m
isl

io
n.

 T
he

 is
su

an
ce

 o
f s

uc
h 

su
bp

oe
na

s s
ha

ll 
be

 
go

ve
rn

ld
 b

y 
th

e c
M

I p
ra

cti
ce

 la
w 

an
d r

ul
es

. 
· 

b.
 

W
he

re
 th

e c
om

m
iss

io
n 

ha
s i

ni
tia

t,d
 its

 ow
n i

n'l
al

ig
at

io
n 

or
 ha

s c
on

du
cte

d a
n i

nv
es

ti-
ga

tio
n 

in
 co

nn
ec

tio
n 

wi
th

 th
e f

tli
ng

 o
f II

 co
m

pl
ai

nt
 pu

rs
ua

nt
 to

 th
is 

ch
ap

ter
, t

he
 co

m-
m

iss
io

n 
m

ay
 d

em
an

d 
th

at
 a

ny
 p

er
so

n 
or

 p
er

so
n,

 w
ho

 a
re 

th
e 

su
bj

ec
t o

f s
uc

h 
in

ve
sti

ga
tio

n 
(i)

 p
re

se
ne

 th
o,

e r
ec

or
ds

 in
 th

e p
os

se
ss

io
n 

of
 su

ch
 p

er
so

n 
or

 p
er

so
n,

 
wh

ich
 a

re
 rd

eY
an

t t
o 

th
e d

ete
rm

in
at

io
n 

of
 w

he
th

r s
uc

h p
en

on
 o

r p
er

so
ns

 h
P

e c
om

-
m

itt
ed

 u
nl

aw
fu

l d
isa

im
in

at
or

y p
ra

cti
ce

s w
ith

 ra
p

e
d

 to
 a

cti
vit

ies
 in

 th
e c

ity
. a

nd
 (i

i) 
co

nt
in

ue
 to

 m
ak

e a
nd

 ke
ep

 th
e t

yp
e o

f r
ec

or
ds

 m
ad

e a
nd

 ke
pt

 b
y ,

uc
h p

er
so

n 
or

 pe
r-

so
n,

 in
 th

e o
rd

in
ar

y c
ou

r,e
 o

f b
us

in
es

s w
ith

in
 th

e y
ea

r p
re

ce
din

g s
uc

h 
de

ma
nd

 w
hic

h 
ar

e r
de

w
m

t t
o 

th
e d

ete
rm

in
at

io
n 

o
f w

he
th

er
 su

ch
 pe

rso
n 

or
 pe

rs
on

s h
av

e c
om

m
itt

ed
 

un
la

wf
ul

 d
isc

rim
in

at
or

y 
pr

ac
tic

es
 w

ith
 r

es
pe

ct 
to 

ac
tiv

iti
es

 in
 th

e 
dl

)t
 A

 d
em

an
d 

m
ad

e p
ur

su
an

t t
o 

th
is 

su
bd

iY
isi

on
 sh

al
l b

e 
ef

f ec
ti,

e i
mm

ed
ia

tel
y u

po
n 

its
 se

rv
i~

 on
 

th
e ,

ub
je

ct
 o

f a
n 

in
Ye

St
ig

at
io

n 
an

d s
ha

ll 
re

ma
in 

in 
ef

fe
ct

 u
nt

il 
th

e t
rm

in
at

io
n 

of
 ail

 
pr

oc
ee

di
ng

s r
ela

tin
g 

to.
 a

ny
 c

om
pl

ai
nt

 fi
le

d 
pu

rs
ua

nt
 to

 th
il 

ch
ap

tr
 o

r c
iY

il 
ac

tio
n 

co
m

m
en

ce
d p

ur
su

an
t t

o 
ch

ap
ter

 fo
ur

 o
f th

is 
tit

le 
or

 if
 no

 co
mp

la
in

t o
r c

iY
il a

cti
on

 ii
 

fil
ed

 o
r c

om
m

en
ce

d ,
ha

ll e
xp

ire
 tw

o y
ea

rs
 af

ter
 th

e d
ate

 o
f su

ch
 se

rv
ice

. T
he

 co
mm

is-
sio

n'
s d

em
an

d ,
ha

ll 
re

qu
ire

 th
at

 ,u
ch

 re
co

rd
s b

e m
ad

e 1
1Y

ail
11

ble
/or

 in
sp

ec
tio

n 
by

 th
e 

· c
om

m
iss

io
n 

an
d/

or
 b

e f
ile

d 
wi

th
 th

e c
om

mi
ss

io
n. 

c. 
A

ny
 p

m
on

 u
po

n 
wh

om
 a

 de
m

an
d 

ht
zl 

be
en

 m
ad

e p
ur

su
an

t t
o 

su
bd

i•"
!o

n 
b 

of
 th

is 
se

ct
io

n 
ma

y. 
pu

rs
ua

nt
 to

 pr
oc

ed
ur

es
 es

ta
bl

ish
ed

 by
 ru

le 
of

 th
e c

om
mi

ss
io

n, 
~

t
 an

 
ob

je
ct

io
n 

to
 su

ch
 d

em
an

d. 
Un

les
s t

he
 co

mm
iss

io
n 

or
de

rs
 ot

he
rw

ise
,_ 

t~
e a

sse
rti

on
 °1

 
an

 o
bj

ec
tio

n s
ha

ll 
no

t s
ta

y c
om

pl
ia

nc
e w

ith
 th

e d
em

an
d. 

Th
e c

om
m,

ss
,on

 Ih
a/

I m
~k

e 
.. • a

 de
ter

m
in

at
io

n 
on

 a
n 

ob
jec

tio
n 

to
 II

 de
m

an
d 

wi
th

in
 th

irt
y d

ay
s 

af
ter

 su
ch

 an
 o

bJ
«-

lio
n ·

1s
 fil

ed
 w

ith
 .th

e c
om

m
isl

io
n.

 u
nle

ss·
 th

e p
ar

ty 
f,l

in
g 

th
e o

bj
ec

tio
n 

co
ns

en
ts 

to
 an

 
ex

ten
sio

n 
o

f t
im

e.·
 

R
. A

pp
. 3

58



28

d.
U

po
n

th
e

em
pi

ra
tio

n
of

th
e

tim
e

se
t p

ur
su

an
t

to
su

ch
ru

le
s

fo
r

m
ak

in
g

an
ob

je
ct

io
n

to
C

•
U

a
de

te
m

in
an

on
is

m
ad

e
pu

rs
ua

nt
to

su
bm

vi
si

on
a

of
dd

s
se

ct
io

n
di

at
pr

ob
ab

le

su
ch

de
m

an
d,

or
up

on
a

de
te

rm
in

at
io

n
th

at
an

ob
je

ct
io

n
to

th
e

de
m

an
d

sh
al

l
no

t
be

ca
us

e
ex

is
ts

,
or

if
a

co
m

m
is

si
on

-in
iti

at
ed

co
m

pl
ai

nt
ha

s
be

en
fil

ed
,

th
e

co
m

m
is

si
on

su
st

ai
ne

d,
th

e
co

m
m

is
si

on
sh

al
l

or
de

r
co

m
pl

ia
nc

e
w

ith
th

e
de

m
an

d.
sh

al
l

re
fe

r
th

e
co

m
pl

ai
nt

to
an

ad
m

in
is

tra
tiv

e
la

w
ju

dg
e

an
d

sh
al

l
se

rv
e

a
no

tic
e

up
on

e.
U

po
n

a
de

te
rm

in
at

io
n

th
at

an
ob

je
ci

lo
n

io
a

de
m

an
d

sh
al

l
be

su
st

ai
ne

d,
th

e
co

m
m

is
-

th
e

co
m

pl
ai

na
nt

,
re

sp
on

de
nt

an
d

an
y

ne
ce

ss
ar

y
pa

rty
th

at
th

e
co

m
pl

ai
nt

ha
s

be
en

so

si
on

sh
al

l
or

de
r

th
at

th
e

de
m

an
d

be
va

ca
te

d
or

m
od

ifi
ed

.
re

fe
rre

d.

f.
A

pr
oc

ee
&n

g
m

ay
be

br
ou

gh
t

on
be

ha
lf

of
th

e
co

m
m

is
si

on
in

an
y

co
ur

t
of

co
m

pe
te

nt
§

8-
11

7
R

ul
es

of
Pr

oc
ed

ur
e.

Th
e

co
m

m
is

si
on

sh
al

l
ad

op
t

ru
le

s
pr

ov
id

in
g

fo
r

he
ar

in
g

ju
ris

&c
tio

n
se

ek
in

g
an

or
de

r
to

co
m

pe
l

co
m

pl
ia

nc
e

w
ith

an
or

de
r

is
su

ed
pu

rs
ua

nt
to

an
d

pr
e-

he
ar

in
g

pr
oc

ed
ur

e.
11

te
se

ru
le

s
sh

al
l

in
cl

ud
e

ru
le

s
pr

ov
id

in
g

th
at

th
e

co
m

m
is

si
on

,
by

su
bd

iv
is

io
n

d
of

th
is

se
ct

io
n.

its
pr

os
ec

ut
or

ia
l

bu
re

au
,

sh
al

l
be

a
pa

rty
to

al
l

co
m

pl
ai

nt
s

an
d

th
at

a
co

m
pl

ai
na

nt
sh

al
l

be
a

§
8-

11
5

M
ed

ia
do

n
ar

d
co

nc
illa

tio
n.

a.
If

in
th

e
ju

dg
m

en
t

of
th

e
co

m
m

is
si

on
ci

rc
um

.
pa

rty
if

th
e

co
m

pl
ai

na
nt

ha
s

in
te

rv
en

ed
in

th
e

m
an

ne
r

se
tfo

rth
in

th
e

ru
le

s
of

th
e

co
m

m
is

si
on

.

st
an

ce
s

so
w

ar
ra

nt
,

it
m

ay
at

an
y

tim
e

af
te

r
th

e
fil

in
g

of
a

co
m

pl
ai

nt
en

de
av

or
to

re
so

lv
e

th
e

Th
es

e
ru

le
s

sh
al

l
al

so
in

cl
ud

e
ru

le
s

go
ve

rn
in

g
di

sc
ov

er
y,

m
ot

io
n

pr
ac

tic
e

an
d

th
e

is
su

an
ce

of
co

m
pl

ai
nt

by
an

y
m

et
ho

d
of

di
sp

ut
e

re
so

lu
tio

n
pr

es
cr

ib
ed

by
ru

le
of

th
e

co
m

m
is

si
on

in
cl

ud
-

su
bp

oe
na

s.
W

he
re

ve
r

ne
ce

ss
ar

y,
th

e
co

m
m

is
si

on
sh

al
l

is
su

e
or

de
rs

co
m

pe
l5

ng
&s

co
ve

ry
.

In

in
g,

bu
t

no
t

lim
ite

d
to

,
m

ed
ia

tio
n

an
d

co
nc

ilia
tio

n.
ac

co
rd

an
ce

w
ith

th
e

co
m

m
is

si
on

's
&s

co
ve

ry
ru

le
s,

an
y

pa
rty

fro
m

w
ho

m
di

sc
ov

er
y

is
so

ug
ht

b.
Th

e
te

rm
s

of
an

y
co

nc
ilia

tio
n

ag
re

em
en

t
m

ay
co

nt
ai

n
su

ch
pr

ov
is

io
ns

as
m

ay
be

m
ay

as
se

rt
an

ob
je

ct
io

n
to

su
ch

di
sc

ov
er

y
ba

se
d

up
on

a
cl

ai
m

of
pr

iv
ile

ge
or

ot
he

r
de

fe
ns

e

ag
re

ed
up

on
by

th
e

co
m

m
is

si
on

,
th

e
co

m
pl

ai
na

nt
an

d
th

e
re

sp
on

de
nt

,
in

cl
ud

in
g

a
an

d
th

e
co

m
m

is
si

on
sh

al
l

ru
le

up
on

su
ch

ob
je

ct
io

n.

pr
ov

is
io

n
fo

r
th

e
en

try
in

co
ur

t
of

a
co

ns
en

t
de

cr
ee

em
bo

dy
in

g
th

e
te

rm
s

of
th

e
co

n-
§

8®
11

8
N

on
co

m
pl

ia
nc

e
w

ith
di

sc
ov

er
y

or
de

r
or

or
de

r
re

la
tin

g
to

re
co

rd
s.

W
he

ne
ve

r
a

cH
ia

tio
n

ag
re

em
en

t•
pa

rty
fa

ils
to

co
m

pl
y

w
ith

an
or

de
r

of
th

e
co

m
m

is
si

on
pu

rs
ua

nt
to

se
ct

io
n

8-
11

7
of

th
is

ch
ap

-

C
•

Th
e

m
em

be
rs

of
th

e
co

m
m

is
si

on
an

d
its

st
af

f
sh

al
l

no
t

pu
bl

ic
ly

di
sc

lo
se

w
ha

t
tra

n-
te

r
co

m
pe

llin
g

&s
co

ve
ry

or
an

or
de

r
pu

rs
ua

nt
to

se
ct

io
n

8-
11

4
of

th
is

ch
ap

te
r

re
la

tin
g

to
re

e-

sp
ire

d
in

th
e

co
ur

se
of

m
ed

ia
tio

n
an

d
co

nc
ilia

tio
n

ef
fo

rts
.

or
ds

th
e

co
m

m
is

si
on

m
ay

,
on

its
ow

n
m

ot
io

n
or

at
th

e
re

qu
es

t
of

an
y

pa
rty

,
an

d,
af

te
r

no
tic

e
d.

If
a

co
nc

ilia
tio

n
ag

re
em

en
t

is
en

te
re

d
in

to
,

th
e

co
m

m
is

si
on

sh
al

l
em

bo
dy

su
ch

ag
re

e.
an

d
op

po
rtu

ni
ty

fo
r

al
l

pa
rti

es
to

be
he

ar
d

in
op

po
si

tio
n

or
su

pp
or

t,
m

ak
e

su
ch

or
de

rs
or

ta
ke

m
en

t
in

an
or

de
r

an
d

se
rv

e
a

co
py

of
su

ch
or

de
r

up
on

al
l

pa
rti

es
to

th
e

co
nc

ilia
tio

n
su

ch
ac

tio
n

as
m

ay
be

ju
st

fo
r

th
e

pu
rp

os
e

of
pe

rm
itt

in
g

th
e

re
so

lu
tio

n
of

re
le

va
nt

is
su

es
or

ag
re

em
en

t.
Vi

ol
at

io
n

of
su

ch
an

or
de

r
m

ay
ca

us
e

th
e

im
po

si
tio

n
of

ci
vi

l
pe

na
lti

es
di

sp
os

iti
on

of
th

e
co

m
pl

ai
nt

w
ith

ou
t

un
ne

ce
ss

ar
y

de
la

y,
in

cl
ud

in
g

bu
t

no
t

lim
ite

d
to

:

un
de

r
se

ct
io

n
8-

12
4

of
th

is
ch

ap
te

r.
Ev

er
y

co
nc

ilia
tio

n
ag

re
em

en
t

sh
al

l
be

m
ad

e
pu

b-
(a

)
An

or
de

r
th

at
th

e
m

at
te

r
co

nc
er

ni
ng

w
hi

ch
th

e
or

de
r

co
m

pe
llin

g
di

sc
ov

er
y

or
re

la
tin

g
lic

un
le

ss
th

e
co

m
pl

ai
na

nt
an

d
re

sp
on

de
nt

ag
re

e
ot

he
rw

is
e

an
d

th
e

co
m

m
is

si
on

de
te

r-
.

to
re

co
rd

s
w

as
is

su
ed

be
es

ta
bl

is
he

d
ad

ve
rs

el
y

to
th

e
cl

ai
m

of
th

e
no

nc
om

pl
yi

ng
m

in
es

th
at

di
sc

lo
su

re
is

no
t

re
qu

ire
d

to
fu

rth
er

th
e

pu
rp

os
es

of
th

is
ch

ap
te

r,
pa

rty
;

§
8-

1%
D

et
er

m
in

at
io

n
of

pr
ob

ab
le

ca
us

e.
a.

Ex
ce

pt
in

co
nn

ec
tio

n
w

ith
(b

)
An

or
de

r
pr

oh
ib

iti
ng

th
e

an
ne

m
p!

•;i
ng

pa
rty

fro
m

in
tro

du
ci

ng
ev

id
en

ce
or

te
st

i-

co
m

m
is

si
on

-in
iti

at
ed

co
m

pl
ai

nt
s

w
hi

ch
sh

aH
no

t
re

qu
ire

a
de

te
rm

in
at

io
n

of
pr

ob
ab

le
ca

us
e

m
on

y,
cr

os
s-

ex
am

in
in

g
w

itn
es

se
s

or
ot

he
rw

is
e

su
pp

or
tin

g
or

op
po

si
ng

de
si

gn
at

ed

w
he

re
th

e
co

m
m

is
si

on
de

te
rm

in
es

th
at

pr
ob

ab
le

ca
us

e
ex

is
ts

to
be

lie
ve

th
at

th
e

co
ve

re
d

en
tit

y
cl

ai
m

s
or

de
fe

ns
es

;
ha

s
en

ga
ge

d
or

is
en

ga
gi

ng
in

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e,
th

e
co

m
m

is
si

on
sh

al
l

is
su

e
(c

)
An

or
de

r
st

rik
in

g
ou

t
pl

ea
di

ng
s

or
pa

rts
th

er
eo

)
a

w
rit

te
n

no
tic

e
to

co
m

pl
ai

na
nt

an
d

re
sp

on
de

nt
so

st
at

in
g.

A
de

te
rm

in
at

io
n

of
pr

ob
ab

le
ca

us
e

(d
)

An
or

de
r

th
at

th
e

no
nc

om
pl

yi
ng

pa
rty

m
ay

no
t

be
he

ar
d

to
ob

je
ct

to
th

e
in

tro
du

ct
io

n

s
no

t
a

fin
al

or
de

r
of

th
e

co
m

m
is

si
on

an
d

sh
al

l
no

t
be

ad
m

in
is

tra
tiv

el
y

or
ju

di
ci

al
ly

re
vi

ew
.

an
d

us
e

of
se

co
nd

ar
y

ev
id

en
ce

to
sh

ow
w

ha
t

th
e

w
ith

he
ld

te
st

im
on

y.
do

cu
m

en
ts

,

ot
he

r
ev

id
en

ce
or

re
qu

ire
d

re
co

rd
s

w
ou

ld
ha

ve
sh

ow
n;

an
d

b.
Ift

he
re

is
a

de
te

rm
in

at
io

n
of

pr
ob

ab
le

ca
us

e
pu

rs
ua

nt
to

su
bd

iv
is

io
n

a
of

th
is

se
ct

io
n

(e
)

In
fe

r
th

at
th

e
m

at
er

ia
l

or
te

st
im

on
y

is
w

ith
he

ld
or

re
co

rd
s

no
t

pr
es

er
ve

d,
m

ad
e,

ke
pt

,

in
re

la
tio

n
to

a
co

m
pl

ai
nt

al
le

gi
ng

di
sc

rim
in

at
io

n
in

ho
us

in
g

ac
co

m
m

od
at

io
ns

,
la

nd
pr

od
uc

ed
or

m
ad

e
av

ai
la

bl
e

fo
r

in
sp

ec
tio

n
be

ca
us

e
su

ch
m

at
er

ia
l,

te
st

im
on

y
or

re
c-

or
co

m
m

er
ci

al
sp

ac
e

or
an

in
te

re
st

th
er

ei
n,

or
if

a
co

m
m

is
si

on
-in

iti
at

ed
co

m
pl

ai
nt

or
ds

w
ou

ld
pr

ov
e

to
be

un
fa

vo
ra

bl
e

to
th

e
no

nc
om

pl
yi

ng
pa

rty
an

d
us

e
su

ch
in

fe
r-

re
la

tin
g

to
&s

cr
im

in
at

io
n

in
ho

us
in

g
ac

co
m

m
od

at
io

ns
,

la
nd

or
co

m
m

er
ci

al
sp

ac
e

or
en

ce
to

es
ta

b&
sh

fa
ct

s
in

su
pp

or
t

of
a

fin
al

de
te

rm
in

at
io

n
pu

rs
ua

nt
to

se
ct

io
n

8-
12

0

an
in

te
re

st
th

er
ei

n
ha

s
be

en
fil

ed
,

an
d

th
e

pr
op

er
ty

ow
ne

r
or

th
e

ow
ne

r's
du

ly
au

th
o-

of
th

is
ch

ap
te

r.
riz

ed
ag

en
t

w
ill

no
t

ag
re

e
vo

lu
nt

ar
H

y
to

w
ith

ho
ld

fro
m

th
e

m
ar

ke
t

th
e

su
bj

ec
t

ho
us

-
§

8•
11

9
H

ea
rin

g.
a.

A
he

ar
in

g
on

th
e

co
m

pl
ai

nt
sh

al
l

be
he

ld
be

fo
re

an
ad

m
in

is
tra

tis
e

in
g

ac
co

m
m

od
at

io
ns

,
la

nd
or

co
m

m
er

ci
al

sp
ac

e
or

an
in

te
re

st
th

er
ei

n
fo

r
a

pe
rio

d
of

la
w

ju
dg

e
de

si
gn

at
ed

by
th

e
co

m
m

is
si

on
.

Th
e

pl
ac

e
of

an
y

su
ch

he
ar

in
g

sh
aD

be
th

e
of

fic
e

of

te
n

da
ys

fro
m

th
e

da
te

of
su

ch
re

qu
es

t
th

e
co

m
m

is
si

on
m

ay
ca

us
e

to
be

po
st

ed
fo

r
a

th
e

co
m

m
is

si
on

or
su

ch
ot

he
r

pl
ac

e
as

m
ay

be
de

si
gn

at
ed

by
th

e
co

m
m

is
si

on
.

N
ot

ic
e

of
th

e

pe
rio

d
of

te
n

da
ys

fro
m

th
e

da
te

of
su

ch
re

qu
es

t,
in

a
co

ns
pi

cu
ou

s
pl

ac
e

on
th

e
la

nd
da

te
,

tim
e

an
d

pl
ac

e
of

su
ch

he
ar

in
g

sh
al

l
be

se
rv

ed
up

on
th

e
co

m
pl

ai
na

nt
,

re
sp

on
de

nt
an

d

or
on

th
e

do
or

of
su

ch
ho

us
in

g
ac

co
m

m
od

at
io

ns
or

co
m

m
er

ci
al

sp
ac

e,
a

no
tic

e
st

at
-

an
y

ne
ce

ss
ar

y
pa

rty
.

ac
co

m
m

od
at

io
ns

,
la

nd
or

co
m

m
er

ci
al

sp
ac

e
ar

e
th

e
su

bj
ec

t
of

a
co

m
-

b.
Th

e
ca

se
in

su
pp

or
t

of
th

e
co

m
pl

ai
nt

sh
al

l
be

pr
es

en
te

d
be

fo
re

th
e

co
m

m
is

si
on

by
th

e

be
fo

re
th

e
co

m
m

is
si

on
an

d
th

at
pr

os
pe

ct
iv

e
tra

ns
fe

re
es

w
ill

ta
ke

su
ch

co
m

m
is

si
on

's
pr

os
ec

ut
or

ia
l

bu
re

au
.

Th
e

co
m

pl
ai

na
nt

m
ay

pr
es

en
t

ad
st

io
na

l
te

st
i-

m
m

od
a

ns
,

la
nd

in
m

at
sp

ac
e

at
th

ei
r

pe
ril

.
An

y
de

st
ru

ct
io

n,
de

fa
ce

-
m

an
y

an
d

cr
os

s-
ex

am
in

e
w

itn
es

se
s,

in
pe

rs
on

or
by

co
un

se
l,

if
th

e
co

m
pl

ai
na

nt
sh

al
l

em
pl

oy
ee

s
sh

al
l

be
no

tic
e

by
th

e
ow

ne
r

or
th

e
ow

ne
r's

ag
en

ts
or

ha
ve

in
te

rv
en

ed
pu

rs
ua

nt
to

ru
le

s
es

ta
bl

is
he

d
by

th
e

co
m

m
is

si
on

.

a
m

is
de

m
ea

no
r

pu
ni

sh
ab

le
on

co
nv

ic
tio

n
th

er
eo

f
by

a
fin

e
of

no
t

.
c.

Th
e

ad
m

in
is

tra
tiv

e
la

w
ju

dg
e

m
ay

,
in

hi
s

or
he

r
&s

cr
et

io
n,

pe
rm

it
an

y
pe

rs
on

w
ho

or
by

is
np

ris
on

m
en

t
fo

r
no

t
m

or
e

th
an

on
ey

ea
r

or
ha

s
as

ub
st

an
tia

l
in

te
re

st
in

th
e

co
m

pl
ai

nt
to

in
te

rv
en

e
as

a
pa

rty
an

d
m

ay
re

qu
ire

th
e

jo
in

de
r

of
ne

ce
ss

ar
y

pa
rti

es
.

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

28
 

ti.
 

U
po

n 
th

. u
pl

,1
11

/o
n 

of
 th

, t
im

e s
et

 pu
nu

11
nt

 to
 su

ch
 ru

les
 /o

r m
11

fcl
ng

 11
n o

bj
ec

tio
n 

to
 

6u
dt

 d
m

um
d,

 o
r u

po
n 

II
 de

te
rm

in
at

io
n 

th1
1t 

11n
 o

bj
ec

tio
n 

to
 th

e d
em

an
d s

ha
ll 

no
t b

e 
su

stt
lil

f«
l, 

Ih
a 

t:o
m

m
lu

io
n 

sh
al

l o
rd

tr
 c

om
p/

io
n~

 w
ith

 th
e 

de
m

an
d.

 
,.

 
U

po
n 

ti 
d1

ter
m

in
t1

tio
n 

th
at

 an
 o

bj
ed

io
n 

to
 a

 de
m1

1n
d s

ha
ll 

be
 su

sta
in

ed
, t

he
 co

m
m

ls-
llo

lr
 sh

ill
/ o

rd
er

 th
at

 th
e 

de
m

an
d 

l>
f V

llC
(lt

ed
 o

r m
od

ifi
ed

, 
/.

 
A

 p
ro

c#
di

n1
 m

ay
 b

e b
ro

ug
ht

 o
n 

be
ha

lf o
f th

e c
om

m
iss

io
n 

in
 a

ny
 co

ur
t o

f c
om

pe
te

nt
 

Ju
rl

sd
kt

io
n 

se
ek

in
g 

an
 o

rd
er

 to
 co

m
pe

l c
om

pl
ia

nc
e 

wi
th

 a
n 

or
de

r i
ss

ue
d p

ur
su

an
t t

o 
,u

bd
J.

ts
io

n 
d 

of
 th

is
 se

ct
io

n.
 

· 
I 8

-l
lS

 M
1d

lll
"'1

n 
111

1d 
co

nd
U1

1tl
on

. 
11. 

If
 In

 th
e J

ud
gm

en
t o

f t
he

 c
om

m
iss

io
n 

ci
rc

um
-

sta
nc

es
 so

 w
ar

ra
nt

, i
t m

ay
 a

t a
ny

 ti
m

e a
fte

r t
he

 fi
lin

g 
of

 a 
co

m
pl

tli
nt

 en
de

av
or

 to
 r

es
ol

ve
 th

e 
co

m
pl

ai
nt

 b
y 

an
y 

m
et

ho
d 

of
 di

sp
ut

e r
es

ol
ut

io
n 

pr
es

cr
ib

ed
 b

y r
ul

e 
of

 th
e 

co
m

m
iss

io
n 

in
cl

ud
-

in
i, 

bu
t n

ot
 li

m
ite

d 
to

, m
ed

ia
tio

n 
an

d 
co

nc
ili

at
io

n.
 

b.
 

te
rm

s 
o

f a
ny

 c
on

ci
lia

tio
n 

ag
r•

m
en

t m
ay

 c
on

t11
in 

su
ch

 p
ro

vi
sio

ns
 a

s 
m

ay
 b

e 
a,

re
ed

 u
po

n 
by

 th
e 

co
m

m
iss

io
n,

 t
he

 c
om

pl1
1in

an
t a

nd
 th

e 
re

sp
on

de
nt

, i
nc

lu
di

ng
 a

 
pr

ov
is

io
n f

or
 th

e e
nt

ry
 In

 c
ou

rt 
of

 II 
co

ns
en

t d
ec

re
e e

m
bo

dy
in

g 
th

e 
te

rm
s o

f t
he

 co
n-

ci
lia

tio
n 

ag
re

em
en

t. 
c. 

Th
e 

M
em

be
rs

 o
f t

he
 c

om
m

iss
io

n 
an

d 
Its

 st
af

f s
ha

ll 
no

t p
ub

lic
ly

 d
isc

lo
se

 w
ha

t t
ra

n-
1p

lr
td

 in
 th

e 
co

ur
se

 o
f m

ed
ia

tio
n 

an
d 

co
nc

ili
at

io
n 

ef
fo

rt
s. 

d.
 

1
/ a

 co
nc

ili
lll

io
n 

a1
re

em
en

t i
i e

nt
er

ed
 in

to
, t

he
 co

m
m

iss
io

n 
sh

al
l e

m
bo

dy
 su

ch
 a

gr
ee

-
~

n
t i

n 
an

 o
rd

er
 a

nd
 Sf

!n
le

 a
 co

py
 o

f s
uc

h 
or

de
r u

po
n 

al
l p

ar
tie

s t
o 

th
e 

co
nc

ili
at

io
n 

a,
re

em
en

t. 
Vi

ol
at

io
n 

of
 su

ch
 a

n 
or

de
r m

ay
 c

au
se

 th
e 

im
po

sit
io

n 
o

f c
iv

il 
pe

na
lti

es
 

un
dt

r s
ec

tio
n 

B-
12

4 
of

 th
is 

ch
ap

ter
. E

ve
ry

 co
nc

ili
at

io
n 

ag
re

em
en

t s
ha

ll 
be

 m
ad

e p
ub

-
lic

 u
n/

m
 th

e c
om

pl
ai

na
nt

 a
nd

 re
sp

on
de

nt
 ag

re
e o

th
er

wi
se

 a
nd

 th
e 

co
m

m
iss

io
n 

de
ter

-
m

in
es

 lh
at

 d
isc

lo
su

re
 is

 n
ot

 re
qu

ire
d 

to
 fu

rth
er

 th
e p

ur
po

se
s o

f t
hi

s c
ha

pt
er

, 
I 1

-1
 U

, 
D

•t
nm

ln
at

lo
n 

o
f 

pr
ob

ab
le

 
ca

us
e.

 a
. 

Ex
ce

pt
 

in
 

co
nn

ec
tio

n 
w

ith
 

co
m

m
iss

io
n-

in
iti

at
ed

 co
m

pl
ai

nt
s w

hi
ch

 sh
al

l n
ot

 re
qu

ire
 a

 d
et

er
m

in
at

io
n 

o
f p

ro
ba

bl
e 

ca
us

e, 
wh

er
e 

th
e c

om
m

iss
io

n 
de

te
rm

in
es

 th
at

 pr
ob

ab
le

 ca
us

e e
xi

sts
 to

 b
el

ie
ve

 th
at

 th
e c

ov
er

ed
 en

tit
y 

ha
s e

ng
a,

ed
 or

 is
 en

g1
1g

ing
 in

 a
n 

un
la

wf
ul

 di
sc

rim
in

at
or

y p
ra

ct
ic

e, 
th

e c
om

m
iss

io
n 

sh
al

l i
ss

ue
 

a 
wr

itt
en

 n
ot

ic
e t

o 
co

m
pl

ai
na

nt
 an

d r
es

po
nd

en
t s

o 
sta

tin
g.

 A
 d

et
er

m
in

at
io

n 
o

f p
ro

ba
bl

e c
au

se
 

is
 n

ot
 a

 fi
na

l o
rd

er
 o

f t
he

 co
m

m
iss

io
n 

an
d 

sh
al

l n
ot

 b
e 

ad
m

in
ist

ra
tiv

el
y 

or
 ju

di
ci

al
ly

 re
vi

ew
-

ab
le

. b.
 

1/
tll

e:
re

 is
 a 

de
te

rm
irt

at
io

n 
of

 pr
ob

ab
le

 ca
us

e p
ur

su
11

nt 
to

 su
bd

iv
isi

on
 a

 o
f t

hi
s s

ec
tio

n 
in

 re
la

tio
n 

to
 a

 co
m

pl
ai

nt
 a

lle
gi

ng
 d

isc
rim

in
at

io
n 

In
 h

ou
sin

g 
ac

co
m

m
od

at
io

ns
, l

an
d 

or
 co

m
m

er
ci

al
 SJ

J(l
ce 

or
 an

 ln
t,r

es
t t

he
rd

n,
 o

r 
If

 a 
co

m
m

iss
io

n-
in

iti
at

ed
 c

om
pl

ai
nt

 
re

/ll
lln

g 
to

 d
isc

rim
in

at
io

n 
in

 h
ou

sin
g 

ac
co

mm
od

at
/0

11
1, 

la
nd

 o
r c

om
m

er
ci

al
 sp

ac
e o

r 
11n

 ln
te

ra
t t

he
re

in
 h

ll8
 b

ee
n f

ile
d,

 1
1n

d t
he

 pr
op

er
ty

 o
wn

er
 o

r t
he

 o
w

ne
r's

 d
ul

y 
au

th
o-

rt:
,ed

 a
,e

nt
 w

ill
 n

ot
 a

gr
ff 

vo
lu

nt
ar

ily
 to

 w
ith

ho
ld

 fr
om

 th
e m

ar
ke

t t
he

 su
bj

ec
t h

ou
s-

ln
l «

co
m

m
od

at
lo

ns
, l

an
d o

r c
om

tn
ff'

ci
al

 1p
ac

e o
r a

n 
in

te
re

st 
th

er
ein

 fo
r a

 pe
ri

od
 o

f 
In

t d
an

 fr
om

 th
e d

at
e o

f s
uc

h 
re

qu
es

t t
he

 ~
m

m
lu

io
n 

m
ay

 ca
us

e 
to

 b
e p

os
te

d f
or

 a
 

pe
ri

od
 of

te
n 

dt
,y6

Jr
om

 th
e 

da
te

 o
f s

uc
h 

re
qu

es
t, 

In
 a

 co
ns

pi
cu

ou
s p

la
ce

 o
n 

th
e 

la
nd

 
or

 o
n 

th
« 

do
or

 o
f s

uc
h 

ho
us

in
g 

ac
co

m
m

od
at

io
ns

 o
r c

om
m

er
ci

al
 sp

ac
e, 

a 
no

tic
e s

ta
t-

In
g 

tlu
lt 

su
ch

 a
cc

om
m

od
at

io
ns

, l
an

d 
or

 co
m

m
er

ci
al

 sp
ac

e 
ar

e 
th

e s
ub

je
ct

 o
f a

 c
om

-
pl

ai
nt

 b
ef

or
e 

th
e 

co
m

m
iss

io
n 

11
nd

 t
ha

t 
pr

os
pe

cti
11

e 
tra

ns
fe

re
es

 w
ill

 t
ak

e 
su

ch
 

ac
t»

m
m

od
tzt

lo
ns

, l
an

d 
or

 co
m

m
er

t:l
al

 SJ
J(l

ce
 a

t t
he

ir 
pe

ril
. A

ny
 de

str
uc

tio
n,

 d
ef

 ac
e-

m
ffl

t, 
11

/tl!
frl

tlo
n 

or
 re

m
ow

zl 
o

f 1
uc

h 
no

tic
e 

IJY
 th

e 
ow

ne
r o

r 
th

e 
ow

ne
r's

 a
ge

nt
s 

or
 

•m
pl

o7
f#

 lh
al

l b
l I

I m
iM

Je
me

an
or

 pu
ni

s"
4b

le
 o

n 
co

n•
lc

tlo
n 

th
er

eo
f b

y 
a f

in
e 

o
f n

ot
 

m
or

e 
th

an
 o

ne
 th

ou
:u

m
d 

do
lkr

r8
 o

r b
y 

Im
pr

iso
nm

en
t /

or
 n

ot
 m

or
e t

ha
n 

on
e y

ea
r o

r 
bo

th
. 

29
 

U
 a 

de
kr

m
in

al
io

n 
is

 m
ad

e 
pu

rs
ua

nt
 to

 s
ub

di
vi

sio
n 

a·
of

 tld
ss

t:i
:ti

on
 th

at
 p

ro
ba

bl
e 

c.
 

C
flU

# 
am

s. 
or

 if
 a 

co
m

m
im

on
-i

ni
tia

ta
l c

om
pl

ai
nt

 h
os

 b
tt

l,
 fi

le
d,

· t
he

 t:
0m

m
iss

io
n 

sh
al

l r
ef

tT
 th

e c
om

pl
tli

nt
 .to

 a
n 

ad
m

in
ist

ra
tiv

e l
aw

 ju
dg

e a
nd

 sh
al

l :
se

nt
 a 

no
tic

e u
po

n 
th

e c
om

pl
ai

na
nt

, r
es

po
nd

en
t a

nd
 an

y n
ec

es
sa

ry
 p

a
rt

y 
th

at
 th

e c
om

pl
ai

nt
 h

as
 be

en
 so

 
re

f e
rr

«/
. 

. 
l 

ad
 

I 
..

 ..:.
r. 

fi 
L-

--
= 

§ 
8-

11
1 

Ru
le

s 
o

f P
ro

c
~

. 
Th

e 
co

m
m

iss
io

n 
sh

a 
I 

op
~ 

':'
 es

 p
ro

 .. w
m

g 
o~

 •
~

•n
g 

d 
he

ar
in

g p
ro

ce
du

re
. 7

1te
se

 ru
le

s s
ha

ll 
in

du
de

 ru
le

s p
ro

vi
di

ng
 th

at
 th

e c
on

m
us

w
n,

 b
y 

an
 

pr
e-

to
ria

l b
ur

ea
u 

sh
al

l b
e 

a 
pa

rt
y 

to
 a

ll 
,:o

m
pl

ai
nt

s a
nd

 th
at

 a
 co

m
pl

ai
na

nt
 sh

aU
 b

e a
 

its
 p

ro
se

cu
 

• 
. 

. 
. 

if
 th

e c
om

pl
ai

na
nt

 h
os

in
te

ne
ne

d i
n 

th
e m

an
ne

r s
et

 fo
rt

h 
ur

 th
e r

ul
es

o/
th

ec
o_

m
m

m
w

n.
 

pa
rty

 r
ul

es
 sh

al
l a

lso
 in

cl
ud

e r
ul

es
 g

ov
er

ni
ng

 d
isc

ov
er

y. 
m

ot
io

n 
pr

ac
tic

tt 
on

d 
th

e ,
ss

ua
nc

e o
f 

Th
be

se 
u

rL
-·

e
r 

ne
ce

5S
lll"

.Y.
 t

he
 co

m
m

iss
io

n 
sh

al
l i

ss
ue

 o
rd

er
s c

om
pe

lli
ng

 d
is

co
ve

ry
. 

In
 

su
 'P

"e
na

s. 
1f

Y 
'"

"
 "
"
' 

. 
h 

t1i·
 

• 
ht

 
rdJ

J 
ce

 w
ith

 th
e c

om
m

is
si

on
's 

di
sc

ov
er

y r
ul

es
, a

ny
 p

a
rt

y 
fr

om
 w

 o
m

 
,s

co
ve

ry
 rs

 so
ug

 
ac

co
 as:

;,, a
n 

ob
je

ct
io

n 
to

 su
ch

 d
is

co
ve

ry
 b

as
ed

 u
po

n 
a 

da
im

 o
f p

riv
ile

ge
 o

r o
th

er
 d

efe
ns

e 
m

ay
 

h 
b.

 
. 

an
d 

th
e c

om
m

iss
io

n 
sh

al
l r

ul
e 

up
on

 su
e 

o 
IJ

ed
io

n.
 

§ 
B

-ll
B

 N
on

co
m

pl
ia

nc
e 

w
ith

 d
isc

ov
er

y 
or

de
r 

or
 o

rd
er

 re
la

tin
g 

to_
 re

co
rd

s. 
W

h~
ev

er
 a

 
rt

y J
ai

ls 
to

 c
om

pl
y 

wi
th

 a
n 

or
de

r o
f t

he
 co

m
m

iss
io

n 
pu

rs
ua

nt
 to

 ~
io

n
 8-

11
7 
o

f !h
lS

 ch
ap

-
pa

 
.~

1
1

· 
..

1
:-

..
-u

 or
 an

 o
rd

er
 p

ur
su

an
t t

o 
se

cti
on

 8
-1

14
 o

f t
h,

s c
ha

pt
er

 re
la

tin
g 

to
 re

e-
le

r 
co

m
-•

n
g

 U<
:>

L
v 
·
-

nd
 

,r,
 

ti 
ds

 th
 

co
m

m
isS

io
n 

m
ay

. o
n 

its
 o

w
n 

m
ot

io
n 

or
 a

t t
he

 re
qu

es
t o

f a
ny

 p
ar

tJ
, a

 
• a

,te
r n

o 
ce 

or
d 

e 
rt 

,,,·ty
 "o

ra
l/ 

nn
rti

es
 to

 b
e 

he
ar

d i
n 

op
po

sit
io

n 
or

 su
pp

or
t, 

m
al

ce
su

ch
 o

rd
er

s o
r r

alc
e 

an
 

op
po

 
u 

J
' 

,.
,_

. 
• 

• 
1 

. 
.r

 e
l 

• 
• 

be
 ju

st
 fo

r 
th

e p
ur

po
se

 o
f p

er
m

rll
m

g 
th

e r
es

o 
ul

lo
n 

o,
 r

 e
va

nt
 ,s

su
es

 or
 

su_
ch

 ~
~o

n 
~,

"'.
.':

:c
om

n(
ai

nt
 w

ith
ou

t u
nn

«e
SS

OT
Y 

de
lay

, i
nc

lu
di

ng
 b

ut
 n

ot
 li

m
ite

d 
to

: 
dz

sp
os

itr
on

 O
J 

"'
 

• 
di

sc
o 

ia
ti 

(a
) 

A
n 

or
de

r t
ha

t t
he

 m
at

te
r c

on
ce

rn
in

g 
wh

ich
 th

e o
rd

er
 co

m
pe

lli
ng

 
"P

UY
 o

r r
e 

_n
g 

to
 r

ec
or

ds
 w

as
 i

ss
ue

d 
be

 e
sta

bl
ish

ed
 a

dv
en

el
y 

to
 t

he
 d

ai
m

 o
f t

he
 n

on
co

m
pl

yin
g 

pa
rt

y:
 

· 
od

 
· 

·d
 

o 
re

sti
 

(b
J 

An
 o

rd
er

 p
ro

hi
bi

tin
g 

th
e 

no
nc

om
pl

yi
ng

 p
ar

ty
 fr

om
 m

tr 
ua

ng
 ev

z. 
en

u 
m

an
~ 

cr
CJ

S$
-eX

Om
ini

ng
 w

itn
es

se
s 

or
 o

th
er

wi
se

 s
up

po
rti

ng
 o

r 
op

po
sin

g 
de

sig
na

t 
cl

ai
m

s o
r d

e/e
1&

StS
; 

(c}
 A

n 
or

de
r s

tr
ik

in
g 

ou
t p

le
ad

in
gs

 o
r p

ar
ts 

th
er

eo
f· 

_ 
. 

n 
(d

) 
A

n 
or

de
r t

ha
t t

he
 n

on
co

m
pl

yi
ng

 pa
rt

y m
ay

 n
ot

 b
e h

ea
rd

 to
 o

bj
ec

t t
o 

th
e r

nt
ro

du
<:

11
0 

an
d 

us
e 

o
f s

ec
on

da
ry

 e
vi

de
nc

e 
to

 s
ho

w
 w

ha
t t

he
 w

ith
he

ld
 te

sti
mo

lf)
~ 

do
cu

m
en

ts.
 

ot
he

r e
vi

de
nc

e o
r r

eq
ui

re
d 

re
co

rd
s 

wo
ul

d 
ha

ve
 sh

ow
n:

 u
nd

 
. 

__
, 

k 
· 

· 
"th

he
ld

 o
r r

ec
or

ds
 n

ot
 pr

es
e-

ve
d.

 m
uu

e, 
ep

t, 
(e)

 I
nf

 er
 th

at
 th

e m
at

er
ia

l o
r t

es
tim

on
y ,

s 
w

i 
h 

·a1
 t

es
tim

on
y 

or
 re

c-
pr

od
uc

ed
 o

r 
m

ad
e 

ov
tli

la
bl

e /
or

 in
sp

ec
tio

n 
b«

au
se

 su
e 

m
at

en
 

, 
h 

. '
,. 

h 
1m

.,, n
n

rh
>

 a
nd

 u
se

 su
e 

in
., 

er
• 

or
ds

 w
ou

ld
 p

ro
ve

 to
 b

e 
un

fa
vo

ra
bl

e 
to

 t 
e n

on
co

m
pv

"'
" ,

--
.,, 

. 
"1

20
 

,J 
Ji 

I .
,,.,

. 
m

·n
at

io
n 

pu
rs

uD
nl

 to
 se

ct
wn

 v
-

en
~

 to
 e

sta
bl

ish
 /«

ts
 in

 sr
rp

po
rt 

O
 

a 
,n

a 
u,;

,er
 

1 

o
f t

hi
.s 

ch
ap

te
r. 

al
l b

e 
he

ld
 b

ef
or

e 
an

 a
dm

in
ist

ra
tiv

e 
§ 

B-
11

9 
H

ea
rin

f. 
a. 

A 
he

ar
in

g 
on

 th
e c

om
pl

ai
nt

 sh
 

ch
 h

tll
rin

g 
sh

al
l b

e t
he

 o
/f

 1«
 o

f 
law

 ju
dg

e d
es

ig
na

le
d 

by
 th

e c
om

m
is

si
on

. 
Th

e P:~ 
o

f;
;;

; 
th

e 
co

m
m

iss
io

n.
 N

or
i«

 o
f t

he
 

th
e c

om
m

is
si

on
 o

r 
su

ch
 o

th
er

 p
la

ce
 a

s 
m

a,
 be

 
gn

 
h 

pl
ai

na
nt

 r
es

po
nd

en
t a

nd
 

da
te

, 
tin

w
 a

nd
 p

la
«

 o
f s

ue
h 

he
ar

in
g 

sh
al

l b
e 

se
rv

ed
 u

po
n 

I 
e c

om
 

• 
an

y 
ne

ca
sa

ry
 p

ar
ty

. 
. 

te
d b

ef
or

e t
he

 co
m

m
iss

io
n 

b:7
 th

e 
b 

Th
e 

C
O

# 
in

 su
pp

or
t o

f t
he

 co
m

pl
ai

nt
 sh

al
l b

e p
re

se
n 

ad
di

tio
na

l t
e:s

ti-
. 

•a1
 b

 
Th

e 
co

m
pl

ai
na

nt
 11

ll1
Y 

pr
e:

sD
II

 
co

m
m

ia
io

n'
s p

ro
se

cu
to

n 
U

Tt
l1

U
. 

..
.,

 
ns

el 
if

 th
e c

om
pl

ai
na

nt
 sh

al
l 

m
o,

ry
 a

nd
 cr

os
s-

ex
am

in
e 

wi
tn

es
se

s, 
in

pe
r.r

on
 o

r "
J
 co

u 
: 

. 
in

te
rv

en
ed

 pU
TS

III
Zn

t t
o 

ru
le

s e
s~

ab
l~

he
d:

. ~::::
.zssz

;~t a
ny

 p
en

on
 w

ho
 

Th
e 

ad
m

in
ist

ra
th

1e
 k

rw
 ju

dg
e 

m
ay

. i
n 

hi
s o

r 
• 

_,
,, 

th
e 

c. 
,~,

*" 
.,,. i

nt
t:r

W
lle

 as
 a 

pa
rr

y .
.,,,

u m
ay

.-
,-

- -
ha

s a
 su

bs
ta

nt
ia

l i
nt

er
es

t i
n 

th
e c

om
,,.

...
...

t .
., 

. jo
iN

Je
r o

f n
«e

ga
ry

 pa
rt

ie
s.

 

R
. A

pp
. 3

59



30

nC
*†

*ia
tin

t
to

en
ha

vo
rs

at
m

ed
ia

tio
n

or
co

nc
ilia

tio
n

co
m

at
is

si
on

,
th

e
co

m
pl

ai
na

nt
an

d
th

e
re

sp
on

de
nt

sh

e.
if

th
re

sp
on

de
nt

ha
s

fd
le

d
to

an
sw

er
an

no
t

be
ad

m
is

si
bl

e.
ce

ed
in

g
or

va
ca

te
or

m
od

ify
an

y
or

de
r

or
de

te
rm

in
at

io
n

of
th

e
co

m
m

is
si

on
,

w
he

ne
ve

r
ju

st
ic

e

se
ib

ed
in

se
ct

io
n

8-
11

1
of

th
is

ch
ap

*
Am

e
pe

io
d

pe
-

so
re

qu
ire

,
in

ac
ce

da
nc

e
w

im
th

e
m

le
s

of
th

e
ca

nm
is

si
on

.

&f
au

lt
an

d
th

e
he

ar
in

g
sh

al
l

pr
oc

ee
de

dR
e

as
ay

en
te

r
a

§
8-

12
2

In
ju

nc
tio

n
an

d
te

m
po

ra
ry

re
sn

ai
ni

ng
ar

de
r.

At
an

y
tim

e
af

te
r

th
e

fil
in

g
of

a.

co
m

pl
ai

nt
.

U
po

n
ap

pu
ca

tio
n,

th
e

ad
m

in
is

tra
ti

a

M
Po

rt
of

m
e

co
m

pl
ai

nt
aH

eg
in

g
an

un
la

w
fu

m
in

at
or

y
ya

cd
ce

un
de

rn
is

ch
ap

te
,4

m
e

co
m

m
hs

io
n

sh
ow

n,
op

en
ad

ef
au

lt
in

an
sw

ei
ng

,
up

o¾
w

w
ju

dg
e

m
ay

fo
r

go
od

ca
us

e
ha

s
re

as
on

to
be

lie
ve

th
at

th
e

re
sp

on
de

nt
or

ot
he

r
pe

rs
on

ac
tin

g
in

co
nc

et
w

ith
re

sp
on

de
nt

is

th
e

ta
ki

ng
of

an
or

al
an

sw
er

,

te
m

s
an

d
co

nd
iti

on
s,

in
cl

ud
in

g
do

in
g

or
pr

oc
ur

in
g

to
be

do
ne

an
y

ac
t

or
ac

ts
,

te
nd

in
g

to
re

nd
er

in
ef

fe
ct

ua
i

re
lie

fth
at

co
ul

d
be

Ï•
bc

ep
t

as
ot

he
rw

is
e

pr
ov

id
ed

in
se

cd
on

8-
11

8
¾

or
de

re
d

by
th

e
co

m
m

is
si

on
qf

ie
r

a
he

ar
in

g
as

pr
ov

id
ed

by
se

ct
io

n
8-

12
0

of
th

is
ch

ap
te

r,
a

sp
e-

pm
se

cu
tœ

ia
l

bu
re

au
,

a
re

sp
on

de
nt

w
ho

ha
s

fil
ed

an
sw

er
in

g
ha

s
be

en
se

t
ad

de
fo

r

**
an

sw
er

or
w

ho
se

de
fa

ul
t

in
la

w
an

d
ru

le
s

on
be

ha
lf

of
th

e
co

m
m

is
si

on
in

th
e

su
pr

em
e

co
ur

t
fo

r
an

or
de

r
to

sh
ow

ca
us

e

pl
ai

na
nt

or
ot

he
r

pe
rs

on
w

ho
ha

s
in

*
an

d
a

co
m

-
w

hy
th

e
re

sp
on

de
nt

an
d

su
ch

ot
he

r
pe

rs
on

s
w

ho
ar

e
be

lie
ve

d
to

be
ac

tin
g

in
co

nc
er

t
w

ith

m
ay

qp
pe

ar
at

su
ch

he
m

iq
M

pu
rs

ua
nt

to
th

e
ru

le
s

of
th

e
co

m
m

is
si

on
,

re
sp

on
de

nt
sh

ou
ld

no
t

be
en

jo
in

ed
fro

m
do

in
g

or
pr

oc
ur

in
g

to
be

do
ne

su
ch

ac
ts

.
Th

e
sp

ec
ia

l

cr
os

s-
es

am
in

e
w

itn
es

se
s,

pr
es

en
t

te
s

o
3*

•
w

in
&

w
ith

ou
t

co
un

se
l,

pr
oc

ee
di

ng
m

ay
be

co
m

m
en

ce
d

in
an

y
co

un
ty

w
ith

in
th

e
ci

ty
of

N
ew

Yo
rk

w
he

re
th

e
aH

eg
ed

g.
Th

e
co

m
m

is
do

n
sh

aH
no

t
be

bo
un

d
¾

ny
an

of
fe

r
ev

id
en

ce
•

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

w
as

co
m

m
itt

ed
,

or
w

he
re

th
e

co
m

m
hs

io
n

m
ai

nt
ai

ns
its

pr
in

-

of
th

e
st

at
e

of
N

ew
1b

rk
.

Th
e

te
st

im
o

ta
k

Î*'
'd

*n
C

*
pM

Vo
iH

ng
in

co
ur

ts
ci

pa
l

of
fic

e
fo

r
th

e
tra

ns
at

io
n

of
bu

si
ne

ss
,

or
w

he
re

an
y

re
sp

on
de

nt
re

si
de

s
or

m
ai

nt
ai

ns
an

sh
al

l
be

tra
ns

cr
ib

ed
.

W
en

at
th

e
he

ar
in

g
sh

aH
be

un
de

r
oa

th
an

d
of

fic
ef

or
th

e
tra

ns
ac

tio
n

of
bu

si
ne

ss
,

or
w

he
re

an
y

pe
rs

on
ag

gr
ie

ve
d

by
th

e
un

la
w

fu
l

di
sc

rim
i-

§
8-

D
O

D
ed

si
on

an
d

or
de

r.
a.

if,
up

on
al

l
th

na
to

ry
pr

ac
tic

e
re

si
de

s,
or

,
if

th
e

co
m

pl
ai

nt
al

le
ge

s
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

un
de

r

fin
di

ng
s

of
fa

ct
,

co
nc

lu
si

on
s

of
la

w
an

d
re

lie
f

*
an

d
up

on
th

e
pa

ra
gr

ap
hs

(a
),

(b
)

or
(c

)
of

su
bd

iv
is

io
n

fiv
e

of
se

ct
io

n
8-

10
7

of
th

is
ch

ap
te

r,
w

he
re

th
e

ho
us

-

th
e

co
m

m
is

si
on

sh
al

lfi
nd

th
at

a
re

sp
on

de
nt

ha
s

M
H

Ve
la

w
ju

dg
e,

in
g

ac
co

m
m

od
an

on
,

la
nd

or
co

nn
m

er
ci

al
sp

ac
e

sp
ec

ifi
ed

in
m

e
co

m
pl

ai
nt

is
lo

ca
te

d.
Th

e

tic
e,

th
e

co
m

m
is

si
on

sh
an

st
at

e
its

Ji
nd

in
gs

of
ja

aw
fu

l
di

sc
rim

in
at

or
y

pr
ac

-
or

de
r

to
sh

ow
ca

us
e

m
ay

co
nt

ai
n

a
te

m
po

ra
ry

re
st

ra
in

in
g

or
de

r
an

d
sh

al
l

be
se

rv
ed

in
th

e

ca
us

e
to

be
sa

m
ed

on
su

ch
re

sp
on

de
nt

an
or

de
r

C
M

on
s

of
la

w
an

d
sh

al
l

is
su

e
an

d
m

an
ne

r
pr

ov
id

ed
th

er
ei

n.
O

n
th

e
re

tu
rn

da
te

of
th

e
or

de
r

to
sh

ow
ca

us
e,

an
d

af
te

r
af

fo
rd

in
g

fro
m

su
ch

un
la

w
fu

l
&s

cr
im

in
at

or
y

pr
ac

tic
e.

S
o

M
t i

o
ce

ae
an

d
de

si
st

th
e

co
m

m
is

si
on

,
th

e
pe

rs
on

ag
gr

ie
ve

d
an

d
th

e
re

sp
on

de
nt

an
d

an
y

pe
rs

on
al

le
ge

d
to

be
ac

tin
g

SM
C

¼
ffi

rm
ad

ve
ac

tio
n

as
,

in
th

e
Ju

dg
m

en
t

of
th

e
co

m
m

is
s

od
en

t
w

ta
ke

in
co

nc
er

t
w

H
h

th
e

re
sp

on
de

nt
an

op
po

nu
nk

y
to

be
he

ar
d,

m
e

co
ur

t
m

ay
gr

an
t

ap
pa

yi
at

e

th
is

ch
ap

te
r

in
cl

ud
in

g,
bu

t
no

t
lim

ite
d

to
:

io
n,

w
iH

ef
fe

ct
ua

te
th

e
pu

rp
os

es
of

in
ju

nc
tiv

e
re

lie
f

up
on

su
ch

te
rm

s
an

d
co

nd
iti

on
s

as
th

e
co

ur
t

de
em

s
pr

op
er

.

(1
)

hi
rin

g,
re

in
st

at
em

en
t

or
up

gr
ad

in
g

of
em

pl
oy

e

f
18

-1
10

1
8-

12
3

Sa
di

ci
al

re
vi

ew
[a

nd
en

fo
rc

em
en

tl.
a.

An
y

co
m

pl
ai

na
nt

,
re

sp
on

de
nt

or

(2
)

th
e

aw
ar

d
of

ba
ck

pa
y

an
d

fro
nt

pa
y;

ot
he

r
pe

rs
on

ag
gr

ie
ve

d
by

[s
uc

h)
a

fin
ai

or
de

r
of

th
e

co
m

m
is

si
on

is
su

ed
pu

rs
ua

nt
to

se
ct

io
n

(3
)

ad
m

is
si

on
to

m
em

be
rs

hi
p

in
an

y

8®
12

0
or

se
ct

io
n

8-
12

6
of

th
is

ch
ap

te
r

or
an

or
de

r
of

th
e

ch
ai

rp
er

so
n

is
su

ed
pu

rs
ua

nt
to

su
bd

i-

(4
)

ad
m

is
si

on
to

or
pa

rti
ci

pa
tio

n
in

a
O

n;
vi

si
on

f
of

se
ct

io
n

8-
11

3
of

th
is

ch
ap

te
r

qf
fir

m
in

g
th

e
di

sm
is

ra
l

of
a

co
m

pl
ai

nt
m

ay
ob

ta
in

lM
in

in
g

pr
og

ra
m

or
ot

he
r

oc
cu

pa
tio

na
t

at
*

°"
'th

e-
jo

b
ju

di
ci

al
re

vi
ew

th
er

eo
f

[,
an

d
th

e
co

m
m

is
si

on
m

ay
ob

ta
in

an
or

de
r

of
co

ur
t

fo
r

its
en

fo
rc

e-

(5
)

th
ee

xt
en

si
on

of
fu

H
,

en
d

an
d

in
g

or
re

tra
in

in
g

pr
og

ra
m

:
m

en
t,]

in
a

pr
oc

ee
di

ng
as

pr
ov

id
ed

in
th

is
se

ct
io

n.

an
d

pr
is

de
ge

s;

w
eg

re
ga

te
d

ac
co

m
m

od
at

io
ns

,
ad

va
nt

ag
es

,fa
ci

lit
ie

s
b.

.S
uc

h
pr

oc
ee

di
ng

sh
al

l
be

br
ou

gh
t

in
th

e
su

pr
em

e
co

ur
t

of
th

e
st

at
e

w
ith

in
an

y
co

un
ty

16
}

em
fu

ad
ng

ap
pl

ic
at

io
ns

fo
r

m
em

be
rs

hi
p

in

w
ith

in
th

e
ci

ty
of

N
ew

Yo
rk

w
he

re
in

th
e

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e

w
hi

ch
is

th
e

di
sc

rim
in

at
io

n
a

cl
ub

th
at

is
no

t
di

st
in

ct
ly

pr
iv

at
e

w
ith

ou
t

su
bj

ec
t

of
th

e
co

m
m

is
si

on
's

or
de

r
oc

cu
rs

or
w

he
re

in
an

y
pe

rs
on

re
qu

ire
d

in
th

e
or

de
r

M
'•

ge
nd

er
,

se
xu

al
or

t
M

on
al

or
ig

in
,

&s
ab

iH
ty

,
m

ar
ita

l
to

ce
as

e
an

d
de

si
st

fro
m

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e
or

to
ta

ke
ot

he
r

af
fir

m
a-

(7
)

se
llin

g,
re

nt
in

g
or

le
ad

ng
or

ap
pr

ov
in

g
th

&
c

tiz
en

sh
ip

st
at

us
;

tiv
e

ac
tio

n
re

si
de

s
or

tra
ns

ac
ts

bu
si

ne
ss

.

da
tio

ns
,

la
nd

or
co

m
m

er
ci

al
sp

ac
e

or
an

at
es

th
ng

ac
co

m
m

o-
c.

Su
ch

pr
oc

ee
di

ng
sh

al
l

be
in

iti
at

ed
by

th
e

fil
in

g
of

a
pe

tit
io

n
in

su
ch

co
ur

t,
to

ge
th

er

w
in

re
sp

ec
t

th
er

et
o,

w
ith

ou
t

un
la

w
fu

l
di

sc
rim

in
an

n,
e

th
e

pr
ov

is
io

n
of

cr
ed

it
w

ith
a

w
rit

te
n

tra
ns

cr
ip

t
of

th
e

re
co

rd
up

on
th

e
he

ar
in

g,
be

fo
re

th
e

co
m

m
is

si
on

,
an

d

M
en

t
of

co
m

pe
ns

at
or

y
da

m
ag

es
to

g,

th
e

is
su

an
ce

an
d

se
rv

ic
e

of
a

no
tic

e
of

m
ot

io
n

re
tu

rn
ab

le
[a

t
a

sp
ec

ia
l

te
rm

of
)

be
fo

re

(9
su

bm
is

si
on

of
re

po
rts

w
ith

re
sp

ec
t

to
th

e

m
P*

n
ag

gr
ie

ve
d

by
su

ch
pr

ac
tic

e:
an

d
su

ch
co

ur
t.

Th
er

eu
po

n
th

e
co

ur
t

sh
al

i
ha

ve
ju

ris
di

ct
io

n
of

th
e

pr
oc

ee
di

ng
an

d
of

th
e

b.
ff,

up
on

al
l

th
e

ev
id

en
ce

nt
ne

he
ar

in
g.

an
d

qu
es

tio
ns

de
te

rm
in

ed
th

er
ei

n,
an

d
sh

al
l

ha
ve

po
w

er
to

gr
an

t
su

ch
Ite

m
po

ra
ry

)
re

lie
f

8i
on

s
of

la
w

re
co

m
m

en
de

d
by

th
e

ad
m

in
is

tra
t

ve
I

ng
s

o
fa

ct
an

d
co

nc
lu

[o
r

re
st

ra
in

in
g

or
de

r}
as

it
de

em
s

ju
st

an
d

pr
op

er
,

an
d

to
m

ak
e

an
d

en
te

r
up

on
th

e

/In
d

m
at

a
re

sp
on

de
nt

ha
s

no
t

en
ga

ge
d

in
on

y
su

ch
un

a
ne

co
m

m
is

si
on

sh
an

pl
ea

di
ng

s,
te

st
im

on
y,

an
d

pr
oc

ee
di

ng
s

se
t

fo
rth

in
su

ch
tra

ns
cr

ip
t

an
or

de
r

[e
nf

or
c-

#c
e,

th
e

so
m

m
is

si
on

sh
aH

st
at

e
its

fin
di

ns
t

of

in
g,

m
od

ify
in

g,
an

d
en

fo
rc

in
g

as
so

m
od

ifi
ed

,
or

se
tti

ng
as

id
e

in
w

ho
le

or
in

pa
rt)

sh
al

lis
sa

te
an

d
ca

us
et

o
be

se
rv

ed
on

ne
co

m
p

ä
M

S
of

la
w

an
d

.
an

nu
llin

g,
co

nf
irm

in
g

or
m

od
ify

in
g

th
e

or
de

r
of

th
e

co
m

m
is

si
on

in
w

ho
le

or
in

pa
rt.

sa
ry

pa
rty

an
d

on
aQ

co
m

pl
ai

na
nt

w
ho

ha
s

no
t

in
M

"d
°4

M
ac

es
-

N
o

ob
je

ct
io

n
th

at
ha

s
no

t
be

en
ur

ge
d

be
fo

re
th

e
co

m
m

is
si

on
sh

al
l

be
co

ns
id

er
ed

by

ne
co

m
pl

ai
nt

as
to

su
ch

re
sp

on
de

nt
.

te
rv

en
ed

an
or

de
r

di
sm

is
si

ng
th

e
co

ur
t,

un
le

ss
th

e
fa

ilu
re

or
ne

gl
ec

t
to

ur
ge

su
ch

ob
je

ct
io

n
sh

al
l

be
ex

cu
se

d
be

ca
us

e

of
ex

tra
or

di
na

ry
ci

rc
um

st
an

ce
s.

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

30
 

d.
 

ffl
11

tm
1 I

() 
ll

lt
/e

tn
to

r,
 ti

t m
ld

ltl
lio

n o
r 

di
( 

co
m

m
i#

io
,,.

 th
e 

oo
l1t

p/l
lin

on
J a

nd
 th

e 
·. 

co
n 

ia
tio

n 
b~

 b
etw

ee
n 

or
 a

m
on

g t
he

 

,. 
q 

,,_
 ,-

,,O
nd

at
 ,.

 __
 ,,.

,1,.,
,,, t

 
. 

ra
po

nd
s,

ts
ha

/1
 n

ot
 b

e 
fld

m
iss

ib
k. 

..
 

· 
'"

1
J
 .
,.

.,
,_

 
0 

II
II

SW
U

 ,
,,

, 
co

m
p{

. 
• 

I 
, ,

,.
 

sc
rib

ed
 in

 #
Cl

io
n 

8-
J I

 I 
o

/ l
hu

 ch
 

t 
~,

, 
W!

I 
m

 l
he

 li
m

e 
pe

rio
d 

pr
e-

de/
11

11
/1 

•n
d 

th
e 

he
ar

in
g 

sh
al

l 
"P

d..
_ 

th
e 

ad
mb

us
tra

11
1,e

 la
w 

ju
d1

e 
m

,zy
 e

nt
er

 "
 

co
m

pl
lli

nt
. 

U
po

n 
app

/Jml
ion.

"':.:
~d~

~n!'
:::,':

e"1 
'h

e 
ev

id
en

ce
 ,,

,_
Sl

lp
po

rt 
o

f t
he

 

sh
ow

n.
 o

~
n

 II
 d

ef
al

llt
 in

 tl
llS

W
er

in 
aw

 J
ud

ge
 

/o
r 

go
o~

 c
au

se
 

th
e 

kl
ki

11
1 
o

f tl
n 

or
al

 II
M

w
,r

, 
,.

 u
po

n 
eq

ui
ta

bl
e 

te
rm

s a
nd

 co
nd

iti
on

s. 
In

clu
di

ng
 

f.
 

J!
xa

pt
 II

$ 
O

th
er

w
ise

 pr
ov

id
er

/ ·
 

, 
· 

P'
O

S«
11

lo
rla

l b
ur

ett
u. 

11 
re

s,
,:

~
::

':
;:

·!
: °J

,:'::
,:C,

:"'P
ter.

 th
e 

co
mm

l.s
.si

on
 by

 its
 

t
i
~

 h
at

 l>
H

11
 s

et
 a

id
e 

fo
r 

IO
O

d 
an

sw
er

 o
r 

wh
os

e 
de

fa
ul

t i
n.

 

Jl
"1

iN
,n

t o
r o

th
trr

 p
en

o,
, w

l,,
o 

h,
a 

in
t 

C
lll

lS
e 

sl
io

w
n.

 "
 n

ec
us

ar
y p

ar
/)'

. 
fln

d 
a 

co
m

-

m
q

 II
PP

«I
T 

Il
l 

su
ch

 /
tea

ri.
 

. 
ttn

er
l«

/ p
ur

su
an

t t
o 

th
e r

ut
u o

f th
e c

om
m

iss
io

n 

Cl
'O

u-
U

tm
tin

e 
'W

itn
as

a 
pr!

,,~"
1, 7

" o
r 

ot
he

rw
ise

. 
wi

lh
 o

r 
wi

th
ou

t 
CO

UI
IS

e/:
 

g.
 

TM
 co

mm
iss

io,
, s

ha
ll 

n;
, b

e b
o,"

': 
m

on
, a

nd
 of

/e
r e

vid
en

ce
. 

o
f t

he
 stt

11
e o

f N
ft

l >
br

k 
Th

e t
es

t.. 
by

 th
e :r

lc1
 ru

les
 o

f n
ld

en
ce

 pr
e1

11
1il

lng
 In

 c
ou

rts
 

sll.
11

11
 h

r t
r1

11
UC

rlb
et

J. 
• 

'"'°
It)' 

111
 ,

,,
 11

t t
he

 h
ea

rin
g 

sh
al

l b
e 

un
de

r o
at

h 
an

d 

I 1
-1

10
 I

H
dl

lo
n 

'11
1d

 or
de

r: 
ti,

 
If.

 
· 

. 

fi,
,d

in
,s

 o
ff

 «t
. c

on
cl

us
io

ns
 o

f klw
 '",u

j ::
:;

n 
11

/I t
he

 e
vi

de
nc

e 
al

 lh
e 

h,
ar

tn
g.

 a
nd

 u
po

n 
th

e 

th
e c

om
m

iss
io

n s
ha

ll/
in

d l
ha

t a
,.,.

... 
J
-

hr
/ re

co
m

rn
en

de
d b

y a
n 

ad
m

in
ist

ra
tiv

e l
llw

 ju
dg

e 

,·
 

h 
-

01
1 -

«
lf

l 
11

Se
n1

a,
ed

/n
an

vu
nJ

, 
,r.

 I
d

' 
• 

olt
:e,

 t 
ec

om
rn

ao
11

sh
11

ll1
t1

11
el

ts/
in

di
11

 
!lf

i 
~. 

aw
.,1

1 
zsc

rim
ina

tor
yp

ra
c-

cf
l1

1S
e 

to
 h

r M
n«

/ o
11

 su
ch

 re
.sp

on
dm

t t
in

':
,~

,, a
ct

•~
~ c

on
clu

.sw
ns

 o
f la

w 
an

d s
ha

ll 
iss

ue
 a

nd
 

/,
on

, n
tc

b 
un

lt1
w/

lll
 d

isc
rir

ni
na

to
ry

 pr
, 

tii 
S 

re
qu

m1
11

 su
ch

 rt
sp

on
de

nt
 lo

 ce
as

e a
nd

 de
sis

t 

s11
ch

 1
1/

Ji
rm

al
i~

 oc
tio

n 
as

, i
n 

th
e j

ud
g:

,,c
:;,

_ 
/',

:/
 or

de
r_

 s~
al

/ r
eq

ui
re

 th
e r

es
po

nd
en

t t
o 

lt1
ke

 

th
is 

ch
ap

,,,
 in

ch
«J

u,
g,

 b
ut

 n
ot

 li
m

ite
d t

o·
 

!I 
co

mm
1S

S1
on

, w
ill

 ef
fe

et
ua

te
 th

e p
ur

po
se

s o
f 

( I
J 

hi
rin

g,
 T

ft1
Ul

llt
em

en
1 

or
 IIJ

Jl
"Q

d;
,,, 

o
f t

m
pl

oy
ee

1,
· 

(2
) 

lh
tt 

t1W
t1r

d 
o

f IH
rd

: P
llJ

' a
nd

/r
on

t 
• 

• 

(J
) 

•d
m

as
kJ

n 
to

 m
em

be
rs

hl
 

· 
pa

y.
 

(4
) 

fld
tn

U6
io

n 
Ii 

. 
ip

 ."
' a

ny
 re

sp
on

de
nt

 la
bo

r o
rg

an
ill

lti
on

· 
o 

or
 po

rtl
c,p

at
,o

n 
In

 a
 pro

,,.,, 
. . 

• 
trt

1in
i11

1 l
"O

lrt
1m

 o
r o

th
v O

CC
llp

11
tio

na
l "

'• 
ap

p~
nt

ke
 tr

~n
m

g p
ro

rr
am

. o
n-

th
e-

jo
b 

(S
J 

th
e ~

t,
,.,

io
lt

 o/
Jiu

ll.
 _

,,,
, 

I 
d 

lrf
lin

in
1 

or
 re

tr1
11

nin
1 

pr
og

ra
m

. 
• .

..,,
 .. ,

,, 
""

 
u1

11
e,

re
,1

1t
ed

 ac
co

m
 

d,
 

,, 
• 

M
d 

p,
/-,

i/'
lf!

$;
 

m
o 

at
,o

,u
. a

dv
an

ta
ge

s. 
fa

cl
lil

lts
 

16
1 

ev
tll

w
ti.

1t
, 1

1P
Pl

ict
1ti

on
s I 

or
 m

em
ba

-s
h ·

 
· 

di
#r

i,,
,iN

lll
on

 b
as

ed
 O

lf 
r(K

e 
IP

 In
 a

 cl
ub

 th
flt

 is
 11

01
 di

sti
nc

tly
 pr

iv
~t

e W
ith

ou
t 

ll
tl

t,u
. l

ffl
de

r. 
IU

II
II

I o
rie

nta
:1

oC
:::

:• 
'l.

~l
or

, 
ag

e. 
:'~

t/0
11

11
/ o

rig
;,,

. d
is1

1b
illt

y,
 m

ar
ita

l 

(1
J 

fe
/li

"f
, r

tn
tln

g o
r l

eu
/n

 
a 

ien
ag

, o
r C

lll
:t.

en
sh

ip 
sta

tu
s,·

 

do
tio

ns
 l

on
d 

,.
 o

r a
pp

ro
vi

ng
 th

e s
al

e. 
re

nt
al

 or
 le

as
e o

f /r
ou

tin
g 

. 
• 

or
 co

m
m

l!l'
da

/ s
pa

c,
 o

r a
n 

in
t. 

1 
h 

. 
11

.c:
co

mm
o-

w1
th 

rt
sP

«t
 th

w
et

o 
wi

th
ou

t u
nl

o 
,r.

 I 
.1,

. 
l!l

'ts
. 

'. 
er

eln
. o

r 
th

e p
ro

vl
Si

on
 o

f c
re

di
t 

(8
) 

P 
,,

 
• 

OM
Jc

rit
nln

11
1to

n· 

. 
fl

)'
M

b
ll
 

ft>
tn

p«
ns

gt
o,

y 
""'

'"1
10

 to
 th

e 
• 

· 

(9
} 

lll
bt

rr
ls.

sio
n 

o
f r

ep
or

ts 
wi

th
 re

sp
ec

t I
 

th
e 

pe
rs

on
 fl

llr
ltv

ed
 b_

y s
uc

h 
pr

ac
tic

e:
 a

nd
 

b. 
II

, l
l/1

01
1 

•U
th

e e
vi

de
nc

e 1
11

 ti
¥

;:
. 

. 
m1

1n
ne

r o
f c

om
p/i

11
nc

e: 

si
o,

u o
flt

rw
 r«

o1
nm

-.1
'ed

b•
v t

'.._
_ ~

•:
 ~"

d 
up

o,
, l

1t
ef

ln
di

ng
so

f /a
ct

 11
11

d c
on

.cl
u-

. 
"
"
"
'1

 
.,

, 
•
~

 w
vm

,nu
tr1

1t
l"t

! I,
 

· 
d 

/In
d 

tlr
ot

 11
 re

,p
on

dm
t /,

(U
 no

t ,,
,,,

,_
,d

 . 
aw

 JU
 '8

f.. 
lh

e c
om

m
iss

io
n s

/rQ
/1 

.,
_

 .
,._

 
.~

 .. ,
 

'"
 11

ny
 lr

ltl
t u

nl
llw

'U
/ d

isi'
Ct'

• 
· 

t 

-.
-•

 .,.
..,.

 ~
ll'

llu
lo

n
 il

ta
n 

,i11
1, l

ls
./i

nd
in

 
'.I

• 
mu

n1
1, 

or
yp

r1
1c

-

sh
a/

J m
e M

d
"'

""
 to

~
 w

v«
i 

htJ
 

II
 o

f/
ac

t 
fin

d 
co

nd
us

to
m

 o
f l

aw
 a

nd
 

lil1
'JI

 /l
ill

't,
 11

nd
 o1

1 
o,

u 
eo

mp
le:

,,~
 ~h

 co
;:

lo
in

an
t. 

re
sp

on
dM

t. 
an

d o
n)

' n
ec

a.
 

1M
 co

m
p/

,a
ln

t.,
 to

 su
ch

 r
~

,,
d

,n
t,

 
o 

no
t I

nt
er

ve
ne

d 
""

 or
de

r d
ism

iss
in

, 

3l
 ·• 

-.
 

f 8
-1

21
 R

1o
pm

ln
1 

o/
pr

o,
:,w

dl
n~

 b
y c

om
m

lu
lo

n.
 • 

co
~l

ss
io

n ~
.r,

op
e,

i an
y pr

o-

ce
ed

in
g,

 o
r v

ac
at

e o
r m

od
fh

 an
y o

rd
er

 or
 de

te
rm

in
at

io
n 

of
 th

e t
om

mi
ssi

o1
1, 

wh
en

ev
er

 ju
sti

ce
• 

so
 re

gu
ire

s. 
in

 a
cc

or
d1

1n
ce

 w
ith

 th
e r

ul
es

 o
f th

e c
:o

m
m

lss
io

n.
 

· §
 8

-1
21

 I
nj

un
ct

io
n 

an
d.

 tm
tp

or
o,

y 
ru

tr
al

ni
nf

 o
rd

er
. -

Al
 a

ny
 ti

m
e 

of
te

i t
he

 fiJ
ln

g 
o

f a
 

co
_m

pl
ai

nt
 a

lle
gi

ng
 a

n 
un

la
w

fu
l d

isc
rim

in
at

or
y p

rll
Cl

ic
eu

nd
er

 Ib
is 

dU
lp

tN
. /

f t
he

 co
m

m
iss

io
n 

ha
s r

ea
so

n 
to

 b
el

ie
ve

 tl~
at 

th
e r

es
po

nd
en

t o
r o

th
er

 pe
rs

on
 11

cti
ng

in
 co

nc
er

t w
ith

 re
sp

on
de

nt
 is

 

do
in

1 
or

 pr
oc

ur
in

g t
o 

be
 do

ne
 an

y a
ct

 or
 ac

ts.
 te

nd
in

g t
o 

re
nd

u i
ne

i/e
ct

ua
l r

lli
ef

 th
at

 co
ul

d b
e 

or
de

.re
d b

y 
th

e c
om

m
iss

io
n 

af
te

r a
 h

ea
rin

g 
as

 p
ro

vi
de

d b
y s

ec
tio

n 
8-

12
0 

o
f th

is 
ch

ap
te

r.
 a

 sp
e-

ci
al

 pr
oc

ee
di

ng
 m

ay
 b

e 
co

m
m

en
ce

d 
in

 a
cc

or
dm

,c
e 

w
ith

 a
rti

cl
e s

ix
ty

-t
~

 o
f t

he
 ci

vi
l p

r«
tic

e 

la
w 

a1
'd 

ru
le

s o
n 

be
ha

lf o
f t

he
 c

om
m

isr
io

n 
in

 th
e s

up
re

m
e 

co
ur

t f
or

 a
n 

Of
'de

r t
o 

sh
ow

 ca
us

e 

w
hy

 th
e 

re
sp

on
de

nt
 a

nd
 s1

1e
h 

ot
he

r p
er

so
ns

 w
ho

 a
re

 b
ta

ev
ed

 to
 b

e 
ac

tin
g 

in
 c

on
ce

rt 
wi

th
 

re
sp

on
de

,,t
 sh

ou
ld

 n
ot

 b
e e

nj
oi

ne
d f

ro
m

 d
oi

ng
 o

r p
ro

cu
ri

ng
 to

 b
e d

on
e s

,,,
dr

 «
rs

. 
Th

e s
pe

ci
al

 

pr
oc

ee
di

ng
 m

ay
 b

e 
co

m
m

en
ce

d 
in

 a
ny

 co
11

nt
y 

wi
th

in
 th

e d
i)'

 o
f N

ew
 Y

or
k 

wh
er

e 
th

e 
aB

eg
ed

 

un
la

wf
ul

 a
,sc

rim
in

at
or

y /
JT

flC
lic

e w
as

 co
m

m
itt

ed
. o

r w
he

re
 th

e c
om

m
iss

io
n 

m
ai

nt
ai

ns
 it

s p
rin

-

ci
pa

l o
ffi

ce
 fo

r 
th

e 
tra

ns
,:,

tio
n 

o
f b

us
in

es
s. 

or
 w

he
re

 a
ny

 re
sp

on
de

nt
 re

sid
es

 o
r m

ain
ra

i11
$ 

an 

of
fic

e/
or

 th
e t

ra
ns

ac
tio

n 
o

f b
ll.

Si
ne

ss
, o

r w
he

re
 on

y p
es

on
 au

ri
ev

ed
 by

 th
e u

nl
aw

fu
l d

is
cr

im
i•

 · 

na
to

ry
 pr

ac
tic

e r
es

id
es

, o
r. 

if
 th

e c
om

pl
ai

nt
 al

leg
es

 fi
n 

un
la

wf
ul

 di
sc

rim
in

at
or

y p
ro

ct
ic

e u
nd

er
 

pa
ra

gr
ap

hs
 (a

), 
(b

) o
r (

c)
 o

f s
ub

di
vi

sio
n 

jiv
e o

f s
ec

tio
n 

8-
10

7 
o

f t
hi

s c
ho

pt
er

, w
he

re
 th

e h
ou

s-

in
g 

ac
co

m
m

od
at

io
n,

 l
an

d 
or

 c
om

m
nr

la
l s

p«
e 

sp
ec

ifi
ed

 in
 t

he
 c

om
pl

ai
nt

 is
 lo

ca
ted

. 
Th

e 

or
de

r 
to

 s
ho

w
 c

au
se

 m
ay

 c
on

ta
in

 a
 te

m
po

ra
ry

 re
str

ai
ni

ng
 o

rd
er

 a
nd

 sh
al

l b
e 

se
rv

ed
 in

 th
e 

m
on

ne
r p

ro
vi

de
d 

th
er

ein
. O

n 
th

e n
tu

rn
 da

te
 o

f t
he

 or
de

r t
o 

sla
o .

. , c
au

se
. a

11
d a

ftr
r a

ffo
rd

in
g 

th
e c

om
m

iss
io

n,
 th

e p
er

so
n 

flg
gr

iev
ed

 a
nd

 th
e r

es
po

nd
en

t a
nd

 an
y p

er
so

n 
al

leg
ed

 to
 b

e 
ac

tin
g 

in
 c

on
ce

rt 
wi

th
 th

e n
:s

po
nd

en
t a

n 
op

po
rtu

ni
ty

 to
 b

e 
he

ar
d.

 th
e 

co
ur

t m
ay

 g
ra

nt
 a

pp
ro

pr
ia

te
 

in
ju

nc
tiv

e 
re

lie
f u

po
n 

su
ch

 te
rm

s a
nd

 co
nd

iti
on

s a
s t

he
 co

ur
t d

ee
m

s p
ro

pe
r. 

§ 
(8

-1
10

) 
B-

11
3 

Ja
di

da
l r

en
ew

 (a
nd

 e
nf

or
ce

in
en

tJ
. 

a.
 A

ny
 c

om
pl

ai
na

nt
, r

es
po

nd
en

t o
r 

ot
he

r p
er

so
n 

ag
gr

ie
ve

d 
by

 [ s
uc

h)
 11

. fi
na

l o
rd

er
 o

f t
he

 c
om

m
is

si
on

 is
su

ed
 p

ur
su

an
t t

o 
se

ct
io

n 

8·
11

0 
or

 se
ct

io
n 

8-
12

6 o
f t

hi
s c

ha
pt

er
 o

r a
n 

or
de

r o
f t

he
 ch

ai
rp

er
so

n 
iss

ue
d p

ur
su

an
t t

o 
su

lx
li-

vis
io

n 
f 

o
f s

ec
tio

n 
8°

11
3 

o
f t

hi
s c

ha
pt

er
 q

ffi
rm

ln
g 

th
e 

di
sm

iss
al

 o
f a

 co
m

pl
ai

nt
 m

ay
 o

bt
ai

n 

ju
di

ci
al

 re
vi

ew
 th

er
eo

f {
, a

nd
 th

e 
co

m
m

is
si

on
 m

ay
 o

bt
ai

n 
an

 o
rd

er
 o

f c
ou

rt
 fo

r 
its

 e
nf

or
ce

-

m
en

t,}
 io

 a
 p

ro
ce

ed
in

g 
as

 p
ro

vi
de

d 
in

 th
is 

se
ct

io
n.

 

b.
 

Su
ch

 p
ro

ce
ed

in
g 

sh
al

l b
e 

br
ou

gh
t i

n 
th

e 
su

pr
em

e c
ou

rl
 o

f t
he

 st
at

e 
w

ith
in

 a
ny

 co
un

ty
 

wi
th

in
 th

e c
ity

 of
 Ne

w 
Yo

rk
 w

he
re

in
 lh

e u
nl

aw
fu

l d
is

cr
im

in
at

or
y 

pr
ac

tic
e 

w
hi

ch
 is

 th
e 

su
bj

ec
t o

f t
he

 co
m

m
is

si
on

's 
or

de
r o

c:
ur

s o
r w

he
re

in
 a

ny
 p

er
so

n 
re

qu
ir

ed
 in

 th
e 

or
de

r 

to
 ce

as
e a

nd
 d

es
ist

 fr
om

 a
n 

uo
l.a

w
fu

l d
is

cr
im

in
at

or
y 

pr
ac

tic
e o

r t
o 

ta
ke

 ot
he

r a
ff

ir
m

a-

tiv
e 

ac
tio

n 
re

si
de

s 
or

 tr
an

sa
ct

s 
bu

si
ne

ss
. 

c. 
Su

ch
 p

ro
ce

ed
in

g 
sh

al
l b

e 
in

iti
at

ed
 b

y 
th

e 
fil

in
g 

of
 a

 p
et

iti
on

 in
 s

uc
h 

co
ur

t, 
to

ge
th

er
 

w
ith

 a 
w

riu
en

 tr
an

sa
ip

t o
f t

be
 re

co
rd

 u
po

n 
th

e 
he

ar
in

g.
 b

ef
or

e 
th

e 
co

m
m

is
si

on
, a

nd
 

·. 
th

e 
iss

ua
nc

e a
nd

 se
rv

ic
e o

f a
 n

ot
ice

 o
f m

ot
io

n 
rc

lU
ro

ab
le

 (a
t a

 s
pe

ci
al

 te
rm

 on
 be

fo
re

 

su
ch

 co
un

. T
he

re
up

on
 th

e c
ou

rt
 sh

al
l h

av
e j

ur
is

di
ct

io
n 

of
 th

e 
pr

oc
ee

di
ng

 a
nd

 o
r t

he
 

qu
es

tio
ns

 d
et

er
m

in
ed

 th
er

ei
n,

 a
nd

 sh
al

l h
av

e 
po

w
er

 to
 g

ra
nt

 su
ch

 [t
em

po
ra

ry
) r

el
ie

r 

[o
r r

es
tr

ai
ni

ng
 o

rd
er

) a
s 

it 
de

em
s 

ju
st

 a
nd

 p
ro

pe
r, 

an
d 

to
 m

ak
e 

an
d 

en
te

r u
po

n 
th

e 

pl
ea

di
ng

s,
 te

st
im

on
y,

 a
nd

 p
ro

ce
ed

in
gs

 se
t f

or
th

 in
 s

uc
h 

tr
an

sc
ri

pt
 a

n 
or

de
r 

[e
nf

or
c-

in
g,

 m
od

if
yi

ng
, a

nd
 c

nf
or

ci
og

 a
s 

so
 m

od
ifi

ed
, o

r 
se

ai
ng

 a
sid

e 
in

 w
ho

le
 o

r 
in

 p
ar

t)
 

an
nu

lli
ng

. r
:o

n/
lrm

in
g o

r m
od

ify
in

g 
th

e o
rd

er
 o

r t
he

 c
om

m
i~

n 
in

 ~
ho

le
 o

r i
n 

pa
rt

. 

N
o 

ob
je

ct
io

n 
th

at
 b

as
 n

ot
 b

ee
n 

ur
ge

d 
b

e
f~

 th
e 

co
m

m
is

si
on

 sh
al

l b
e 

co
ns

id
er

ed
 b

y 

th
e c

ou
rt

, u
nl

es
s t

he
 fa

ilu
re

 o
r n

eg
le

ct
 to

 u
rg

e s
uc

h 
ob

je
ct

io
n s

ha
ll 

be
 ex

c:
w

ed
 b

ec
au

se
 

of
 e

xt
ra

or
di

na
ry

 c
ir

cu
m

st
an

ce
s.

 
· 

: 
.. 

R
. A

pp
. 3

60



32

m
is

si
on

m
ay

,
to

vi
nd

ic
at

e
th

e
pu

bl
ic

in
te

re
st

,
im

po
se

a.
ci

vi
l

pe
na

lty
of

no
t

m
or

e
th

an

d.
An

y
pa

rty
m

ay
m

ov
e

th
e

co
ur

t
to

re
m

it
th

e
ca

se
to

th
e

co
m

m
is

si
on

in
th

e
in

te
re

st
s

of
th

e
co

m

Ju
st

ic
e

fo
r

th
e

pu
rp

os
e

of
ad

du
ci

ng
ad

di
tio

na
l

sp
ec

ifi
ed

an
d

m
at

er
ia

l
ev

id
en

ce
an

d
0

8
ity

d
a

is
fo

un
d

lia
bl

e
fo

r
an

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
m

ay
,

m

se
ek

in
g

fin
di

ng
s

th
er

eo
n,

pr
ov

id
ed

su
ch

pa
rty

sh
ow

s
re

as
on

ab
le

gr
ou

nd
s

fo
r

th
e

fa
il-

on
to

th
e

de
te

rm
in

at
io

n
of

th
e

ap
pr

op
ria

te
am

ou
nt

of
pe

n

ur
e

to
ad

du
ce

su
ch

ev
id

en
ce

be
fo

re
th

e
co

m
m

is
si

on
.

ag
ed

pu
rs

ua
nt

to
su

bd
iv

is
io

n
a

of
th

is
se

cd
on

,
pl

ea
d

an
d

pr
ov

e
an

re

e.
Th

e
fin

di
ng

s
of

th
e

co
m

m
is

si
on

as
to

th
e

fa
ct

s
sh

al
l

be
co

nc
lu

si
ve

if
su

pp
or

te
d

by
.

[s
uf

fic
ie

nt
]

su
bs

ta
nt

ia
l

ev
id

en
ce

on
th

e
re

co
rd

co
ns

id
er

ed
as

a
w

ho
le

.
th

er
pe

na
lti

es
or

sa
nc

tio
ns

w
hi

ch
m

ay
be

im
po

se
d

pu
rs

ua
nt

to

f.
A1

1s
uc

h
pr

oc
ee

di
ng

s
sh

al
l

be
he

ar
d

an
d

de
te

rm
in

ed
by

th
e

co
ur

t
an

d
by

an
y

ap
pe

lla
te

er
so

n
w

ho
.k

no
w

in
gl

y
m

ak
es

a
m

at
er

ia
l

fa
ls

e
st

at
em

en
t

in
an

y

co
ur

t
as

ex
pe

di
tio

us
ly

as
po

ss
ib

le
an

d
w

ith
la

w
fu

l
pr

ec
ed

en
ce

ov
er

ot
he

r
m

at
te

rs
.

Th
e

g
co

n
u

t
d,

or
do

cu
m

en
t

or
re

co
rd

fil
ed

w
ith

th
e

co
m

m
is

si
o

re
c

ju
ris

di
ct

io
n

of
th

e
su

pr
em

e
co

ur
t

sh
al

l
be

ex
cl

us
iv

e
an

d
its

ju
dg

m
en

t
an

d
or

de
r

sh
al

l
re

d
to

be
pr

es
er

ve
d

or
m

ad
e

an
d

ke
pt

an
d

su
bj

ec
t

to
in

sp
ec

t

be
fin

al
,

su
bj

ec
t

to
re

vi
ew

by
th

e
ap

pe
lla

te
di

vi
si

on
of

th
e

su
pr

em
e

co
ur

t
an

d
th

e
,g

on
pu

rs
ua

nt
to

th
is

ch
ap

te
r

sh
al

l
be

lia
bl

e
fo

r
a

ci
vi

l
pe

na
lty

of

co
ur

t
of

ap
pe

al
s

in
th

e
sa

m
e

m
an

ne
r

an
d

w
ith

th
e

sa
m

e
ef

fe
ct

as
pr

ov
id

ed
fo

r
ap

pe
al

s
th

ou
sa

nd
do

na
rs

•
of

m
pe

te
nt

ju
ris

di
ct

io
n

fro
m

a
ju

dg
m

en
t

in
a

sp
ec

ia
l

pr
oc

ee
di

ng
,

d
An

ac
tio

n
or

pr
oc

ee
di

ng
m

ay
be

co
m

m
en

ce
d

in
an

y
co

ur
t

co

g.
Th

e
co

m
m

is
si

on
's

co
py

of
th

e
te

st
im

on
y

sh
al

l
be

av
ai

la
bl

e
at

al
l

re
as

on
ab

le
tim

es
to

·
on

be
ha

lf
of

th
e

co
m

m
is

si
on

fo
r

th
e

re
co

ve
ry

of
th

e
ca

rd
pe

na
lti

es
p

al
l

pa
rti

es
fo

r
ex

am
in

at
io

n
w

ith
ou

t
co

st
an

d
fo

r
th

e
pu

rp
os

es
of

ju
di

ci
al

re
vi

ew
of

th
e

or
de

r
of

th
e

co
m

m
is

si
on

.
Th

e
ap

pe
al

sh
al

l
be

he
ar

d
on

th
e

re
co

rd
w

ith
ou

t
re

qu
ire

-
sp

os
iti

on
of

ci
vi

l
pe

na
lti

es
.

a.
An

y
ci

vi
l

pe
na

lti
es

re
co

ve
re

d
pu

rs
ua

nt
to

th
is

m
en

t
of

pr
in

tin
g.

sh
al

l
be

pa
id

in
to

th
e

ge
ne

ra
l

fu
nd

of
th

e
ca

ry
.

ro
ce

ed
in

g
is

co
m

.
h.

A
pr

oc
ee

di
ng

un
de

r
th

is
se

ct
io

n
[w

he
n

in
st

itu
te

d
by

an
y

co
m

pl
ai

na
nt

,
re

sp
on

de
nt

or
ch

ap
ot

w
id

as
ta

nd
in

g
th

e
fo

re
go

in
g

pr
ov

is
io

n,
w

he
re

an
ac

tio
n

or
p

ot
he

r
pe

rs
on

ag
gr

ie
ve

d)
m

us
t

be
in

st
itu

te
d

w
ith

in
th

irt
y

da
ys

af
te

r
th

e
se

rv
ic

e
of

th
e

fo
r

th
e

en
fo

rc
em

en
t

of
a

Ji
na

l
or

de
r

is
su

or
de

r
of

th
e

co
m

m
is

si
on

.
m

en
ce

d
ag

ai
ns

t
a

cd
y

ag
m

th
e

co
de

of
te

r
a

fin
di

ng
th

at
su

ch
ag

en
cy

ha
s

en
ga

ge
d

m
an

f
8-

12
4

C
iv

il
pe

na
lti

es
fo

r
vi

ol
at

in
g

co
m

m
is

si
on

or
de

rs
.

An
y

pe
rs

on
w

ho
fa

ils
to

co
m

pl
y

pu
rs

ua
nt

to
se

ct
io

n
8-

12
0

of
d

in
su

ch
ac

do
n

or
pr

oc
ee

di
ng

ci
vi

l
pe

na
lti

es
ar

e
so

ug
ht

w
ith

an
or

de
r

is
su

ed
by

th
e

co
m

m
is

si
on

pu
rs

ua
nt

to
se

ct
io

n
8-

11
5

or
se

ct
io

n
8-

12
0

of
th

is
""

c
va

pe
na

lti
es

w
hi

ch
ar

e
im

po
se

d
by

th
e

co
ur

t
ag

as
ns

t
su

ch
ap

te
r

sh
al

l
be

tia
bl

e
fo

r
a

ci
vi

l
pe

na
lty

of
no

t
m

or
e

th
an

Ji
fty

th
ou

sa
nd

do
lla

rs
an

d
an

ad
di

-
fo

r
vi

ol
at

io
n

of
su

ch
or

de
r,

an
y

Su
ch

ac
co

un
t

sh
an

be
us

ed
so

le
ly

to
su

pp
or

t

tio
na

l
ci

vi
l

pe
na

lty
of

no
t

m
or

e
th

an
on

e
hu

nd
re

d
do

lla
rs

pe
r

da
y

fo
r

ea
ch

da
y

th
at

th
e

vi
ol

a.
#g

en
cy

sh
an

u
ed

ca
o

pr
og

ra
m

s,
ac

tiv
iti

es
sp

on
so

re
d

by
ci

ty
ag

en
cs

es
th

at
ar

e

tio
n

co
nt

in
ue

s.
ci

ty
ag

en
ci

es
an

ti-
bi

as
e

to
fu

nd
re

m
ed

ia
l

pr
og

ra
m

s
th

at
ar

e
ne

ce
ss

ar
)

o

I
S-

12
5

En
fo

rc
em

en
t.

a,
An

y
ac

tio
n

or
pr

oc
ee

di
ng

th
at

m
ay

be
ap

pr
op

ria
te

or
ne

ce
s-

de
si

gn
ed

to
er

ad
i

is
cr

m
d

m
na

or
y

ac
ts

or
pr

ac
tic

es
.

Fu
nd

s
in

su
ch

ac
co

un
t

sh
al

l
no

t

sa
ry

fo
r

th
e

en
fo

rc
em

en
t

of
an

y
or

de
r

is
su

ed
by

th
e

co
m

m
is

si
on

pu
rs

ua
nt

to
th

is
ch

ap
te

r,
ad

dr
es

s
us

e
c

b
ef

it
th

e
co

m
m

is
si

on
.

Th
e

di
sp

os
iti

on
of

su
ch

fu
nd

s
s

in
cl

ud
in

g
ac

tio
ns

to
se

cu
re

pe
rm

an
en

t
in

ju
nc

tio
ns

er
go

in
in

g
an

y
ac

ts
or

pr
ac

tic
es

w
hi

ch
co

n-
be

us
ed

to
su

pp
or

t
or

en

st
itu

te
a

vi
ol

at
io

n
of

an
y

su
ch

or
de

r.
m

an
da

tin
g

co
m

pl
ia

nc
e

w
ith

th
e

pr
ov

is
io

ns
of

an
y

su
ch

th
e

di
re

ct
io

n
o

th
e

m
on

ac
do

ns
or

pr
oc

ee
di

ng
s.

W
he

re
an

y
of

di
e

pr
o

on

or
de

r,
im

po
si

ng
pe

na
lti

es
pu

rs
ua

nt
to

se
ct

io
n

8-
12

4
of

th
is

ch
ap

te
r,

or
fo

r
su

ch
ot

he
r

re
lie

f
as

§
8-

at
io

n
to

be
m

ad
e,

or
an

ac
tio

n
or

pr
oc

ee
di

ng
ce

ed
m

ay
be

ap
pr

op
ria

te
,

m
ay

be
in

iti
at

ed
in

an
y

co
ur

t
of

co
m

pe
te

nt
ju

ris
di

ct
io

n
on

be
ha

lf
of

th
e

te
r

au
th

or
iz

e
an

ap
pl

ic
n

a
co

w
t,

su
ch

ap
pl

ic
at

io
n

m
ay

be
m

ad
e

or
su

ch
ac

tio
n

or
pr

o

co
m

m
is

si
on

.
in

an
y

su
ch

ac
tio

n
or

pr
oc

ee
di

ng
,

ap
pl

ic
at

io
n

m
ay

be
m

ad
e

fo
r

a
te

m
po

ra
ry

be
ha

lf
of

th
e

co
m

m
is

si
on

e
c

pe
ad

on
co

un
se

l,
su

ch
at

to
rn

ey
s

em
pl

oy
ed

by

re
st

ra
in

in
g

or
de

r
or

pr
el

im
in

ar
yi

nj
un

ct
io

n,
en

fo
rc

in
g

an
d

re
st

ra
in

in
g

al
l

pe
rs

on
s

fro
m

vi
ol

at
-

in
g

m
ay

be
in

st
itu

te
d

o
ly

w
ad

on
co

un
se

l
or

ot
he

r
pe

rs
on

s
de

si
gn

at
e

in
g

an
y

pr
ov

is
io

ns
of

an
y

su
ch

or
de

r,
or

fo
r

su
ch

ot
he

r
re

lie
f

as
m

ay
be

Ju
st

an
d

pr
op

er
,

un
til

m
is

si
on

as
ar

e
de

si
gn

at
e

he
ar

in
g

an
d

de
te

rm
in

at
io

n
of

su
ch

ac
tio

n
or

pr
oc

ee
di

ng
an

d
th

e
en

try
of

fin
al

ju
dg

m
en

t
or

cy
po

ra
do

n
co

un
se

t
8-

12
9

C
rim

in
al

pe
na

lti
es

.
in

ad
di

tio
n

to
an

y
ot

he
r

pe
n-

or
de

r
th

er
to

n.
Th

e
co

ur
t

to
w

hi
ch

su
ch

ap
pl

ic
at

io
n

is
ac

ad
e

m
ay

m
ak

e
an

y
or

al
l

of
th

e
or

de
rs

be
im

po
se

d
pu

rs
ua

nt
to

th
is

ch
ap

w
or

1
fu

sp
ec

ifi
ed

,
as

m
ay

be
re

qu
ire

d
in

su
ch

ap
pl

ic
at

io
n,

w
ith

or
w

ith
ou

t
no

tic
e,

an
d

m
ay

m
ak

e
su

ch
al

tie
s

or
sa

nc
tio

ns
w

hi
ch

m
ay

em
pl

oy
m

en
t

ag
en

cy
,l

w
ho

[o
r

w
hi

ch
]

sh
al

ot
he

r
or

fu
rth

er
or

de
rs

or
di

re
ct

io
ns

as
m

ay
be

ne
ce

ss
ar

y
to

re
nd

er
th

e
sa

m
e

ef
fe

ct
ua

l.
so

n
(,

em
pl

oy
er

,
la

bo
r

or
ga

ni
z

¡
e

co
m

m
is

si
on

or
an

y
of

its
m

em
be

rs
or

re
pr

es
en

b.
In

an
y

ac
tio

n
or

pr
oc

ee
di

ng
br

ou
gh

t
pu

rs
ua

nt
to

su
bd

iv
is

io
n

ao
f

th
is

se
ct

io
n,

no
pe

r.
re

si
st

,
pr

ev
en

t,
im

pe
de

or
m

te
r

un
de

r
tM

s
ch

ap
te

r,
or

sh
al

l
w

illf
ul

ly
vi

ol
at

e
an

or

so
n

sh
al

l
be

en
tit

le
d

to
co

nt
es

t
th

e
te

rm
s

of
th

e
or

de
r

so
ug

ht
to

be
en

fo
rc

ed
un

le
ss

tiv
es

in
th

e
pe

rfo
rm

an
ce

of
an

y
ge

go
n

g.
12

0
of

th
is

ch
ap

te
r,

s

th
at

pe
rs

on
ha

s
tim

el
y

co
m

m
en

ce
d

a
pr

oc
ee

di
ng

fo
r

re
vi

ew
of

th
e

or
de

r
pu

rs
ua

nt
to

th
e

co
m

m
is

si
on

is
su

ed
pu

rs
ua

n
un

is
ha

bl
e

by
im

pr
is

on
m

en
t

fo
r

no
t

m
or

e
th

an
on

e
y

,

se
ct

io
n

8-
12

3
of

th
is

ch
ap

te
r.

gu
ilt

y
of

a
m

is
de

m
ea

no
r

an
d

e
p

re
n

th
ou

sa
nd

do
tta

rs
,

or
by

bo
th

;
bu

t
th

e
pr

o

/
8-

12
6

O
vi

l
pe

na
lti

es
im

po
se

d
by

co
m

m
is

si
on

fo
r

un
la

w
fu

l
di

sc
rim

in
at

or
y

by
a

fin
e

of
no

t
m

or
e

th
an

{
o

be
de

em
ed

to
be

su
ch

w
illf

ul
co

nd
uc

t.
ed

lib
er

-

pr
ac

tia
ss

.
a.

F.
xt

ep
t

as
ot

he
rw

is
e

pr
ov

id
ed

in
su

bd
iv

is
io

n
th

irt
ee

n
of

se
ct

io
n

8-
10

7
of

th
is

fo
r

th
e

re
vi

ew
of

th
e

or
de

r
s

oy
is

io
ns

of
th

is
ch

ap
te

r
sh

al
l

be
co

ns
tru

ch
ap

te
r,

in
ad

dt
io

n
to

an
y

of
th

e
re

m
ed

ie
s

an
d

pe
na

lti
es

se
t

fo
rth

in
su

bd
iv

is
io

n
a

of
se

ct
io

n
_,

.-
of

pu
rp

os
es

th
er

eo
f.

(N
ot

hi
ng

co
nt

ai
ne

d
in

t
c

p
e

8-
12

0
of

th
is

ch
ap

te
r,

w
he

re
th

e
co

m
m

is
si

on
fin

ds
th

at
a

pe
rs

on
ha

s
en

ga
ge

d
in

an
un

la
w

fu
l

al
ly

fo
r

th
e

a-
-v

---
-

th
e

pr
ov

is
io

ns
of

th
e

ci
vi

l
rig

ht
s

la
w

or
an

y
o

di
sc

rim
bs

at
or

y
pr

ac
dc

e,
th

e
co

m
m

is
si

on
m

ay
to

vi
nd

ic
at

e
th

e
pu

bl
ic

in
te

re
st

,
im

po
se

a
ci

vi
l

be
de

em
ed

to
re

pe
al

an
y

o
of

ya
ce

,
cr

ee
d,

co
lo

r
or

na
tio

na
l

or
ig

in

pe
na

lty
of

no
t

m
or

e
th

an
fif

ty
th

ou
sa

nd
do

lla
rs

.
W

he
re

th
e

co
m

m
is

si
on

fin
ds

th
at

an
un

la
w

.
re

la
tin

g
to

di
sc

rim
in

a
.

pw
he

pr
oc

ed
ur

e
he

re
in

ps
o

fu
l

ds
cr

im
in

at
or

y
pr

ac
tic

e
w

as
th

e
re

su
lt

of
th

e
re

sp
on

de
nt

's
w

illf
ul

,
w

an
to

n
or

m
al

ic
io

us
ac

t,
de

cl
ar

ed
un

la
w

fu
lb

y

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

32
 

d. 
A

ny
 P

lrt
Y 

m
ay

 11
10

Yt
 th

e c
ou

n t
o 

m
ni

 t
he

 
JU

l&ic
:e 

ro
r t

be
 p

ur
po

se
 o

f a
dd

ud
 

' 
. 

ca
se

 to
 t~

 co
m

m
iss

io
n 

In
 th

e i
nt

er
es

ts 
or

 
se

tk
in

l f
ia

di
np

 ,h
er

eo
n 

pr
fllf

ld
ed

 fJI
 -

:"
ti

on
al

 sp
ea

fie
d 

an
d 

m
at

er
ia

l e
vi

de
nc

e 
an

d 
ar

e t
o 

ad
du

ce
 su

ch
 evi

ckn
ce h

ef
i 

su
e 

pa
rty

 s
h

~
 re

as
on

ab
le

 1r
ou

nd
s f

or
 th

e 
ra

il-
Tb

 
n 

• 
or

e t
he

 co
m

m
iss

io
n.

 
'·

 
e 

nd
in

p 
or

 lh
e 

co
m

m
isl

io
n 

ai
 to

 th
 

fi 
(1

11
ffi

cie
nt

l ,
r,b

,t,
m

tlf
ll e

vl
de

n 
h 

e 
ac

ts 
sh

all
 b

e 
co

nc
lu

siv
e 

if
 su

pp
or

te
d 

by
 

/.
 

A
ll 

su
ch

 -i
 .... sball h

e 
bea

rce
 odn

 t 
e r

ec
or

d 
co

ns
id

er
ed

 a
s a

 w
ho

le.
 

.,
..

,_
,_

..
_ 

in
d 

de
ter

m
in

ed
 b

 t
he

 
co

ur
t a

s a
pe

di
tio

us
ly

 as
 p

os
sib

le 
an

d 
wi

 
Y

 
co

ur
t a

nd
 b

y a
ny

 ap
pe

lla
te

 
ju

ril
di

c:l
io

n 
of

 th
 

th
 la

w
fu

l p
re

ce
de

nc
e o

ve
r o

th
er

 m
at

te
rs

 T
he

 
e s

up
re

m
e c

ou
rt 

sh
all

 b
e a

du
si

 
d 

· 
J 

• 
be

 ru
m.

 11
1b

jec
:t. 

to
 re

vi
ew

 b
y 

th
e 

...
...

.. ,
. 

. 
ve

 a
n 

ns
 u

dg
m

en
t a

nd
 o

rd
er

 sh
al

l 
r 

pp
ea

J 
. 

_.
,..

 ..
. te

 d
iv

isi
on

 o
r t

he
 s

up
ra

ne
 c

o 
t 

nd
 

co
ur

t o
 a

 
I 

an
 th

e s
am

e m
an

ne
r a

nd
 w

ith
 ,h

e I
I 

rfi 
ur

 a
 

th
e 

fro
m

 a
 ju

dp
ne

nt
 in

 I 
sp

ec
ial

 -
-
'=

 
m

e e
 e

c:l
 as

 p
ro

vi
de

d 
fo

r a
pp

ea
ls 

I 
Tb

e 
. 

..,.
 ...

....
....

. na
. 

• 
co

m
au

ss
io

n's
 co

p 
r t

he
 

ti 
all

 p
ar

tie
s f

or
 a

am
in

a~
:n

 w
ht

!:
t m

on
y 

sh
all

 b
e 

av
ail

ab
le 

at
 al

l r
ea

so
na

bl
e 

tim
es

 to
 

or
de

r o
r m

e c
om

m
in

io
n.

 T
he

 a
p

p
:.

s:
::

 ~o
r l

he
 p

ur
po

se
s o

r J
ud

ici
al 

re
vi

ew
 o

r t
he

 
m

en
, o

r p
rin

tin
a. 

e 
be

ar
d 

on
 th

e 
re

co
rd

 w
ith

ou
t r

eq
ui

re
-

"·
 A

 p
ro

ce
ed

in
, 

nd
 

hi
 

. 
ot

he
r p

er
so

n 
~::.

s: ::
o

~
 [~

~~
~~

ns
tit

~t
e~

 b
y 

~n
y 

co
m

pl
ai

na
nt

. r
es

po
nd

en
t o

r 
or

de
r o

r t
be

 c
om

m
iss

io
n.

 
ed

 w
ith

in
 th

irt
y 

da
ys

 a
fte

r ,
he

 se
rv

ice
 o

r t
he

 

I 1
-1

11
 C

w
il,

,.,
,.,

,_
/o

rv
lo

la
dn

f e
om

m
la

l, 
wi

11
t .

,,
 o

nM
r m

w
d 

by
 ll

w
 co

m
m

lss
io

 
on

 o
n/

en
. 

An
y p

er
so

n 
w

ho
/a

ils
 to

 co
m

pl
y 

ch
op

t,r
s"

'1
lll

#l
io

bl
e/

or
11

dl
lil

p,
n 

,,y"
 r""

"' to
 s

«t
io

n 
8-

II
J 

or
 s«

tlo
n 

6·
12

0 
o

f t
hi

s 
tio

lll
ll 

t:i
llil

 ,.
,,

.,
,.

 o
f II

O
l ,

,,o
r,

 ,,_
,,"

',,
,.o

,u
no

t m
or

e t
ha

n f
if

ty
 th

ou
sfl

nd
 do

lla
rs

 fi
nd

 fl
ll 

ad
dl

• 
tio

n 
co

nli
11

11
11

. 
nd

nd
 do

ll,
,,.

. p
,r

 d1
11

 fo
r e

ac
h 

d1
11

 th
at

 th
e 

wo
la

-

l 1
-IZ

S 
&

/o
rr

,,,,
.,,.

 ••
 A

ny
 «

li
on

 o
r p

ro
cm

lln
 

· 
~"

'71
0:

 ll
w

 ff
l/O

ttf
fll

ffl
t o

f .
,, 7

 o
rrw

 -
-
, b

y 
h

t 
I 

th
a~

 "!
"' b

e a
pp

ro
pr

ia
te 

or
 ne

ct.
S•

 
in

clu
di

ng
 o

cl
io

u 
to

 sa
:u

re
 pe

rm
m

,en
t '

 
·u 

. 
I 

• ~
m

m
m

,o
n 

pf
lt'

lll
an

t l
o

 th
is

 c
ha

pt
tr,

 
sl

itu
ll 

• 
wo

la
ti0

1t
 o

f.
,,

, s
uc

h 
or-.

 nJ
td

 ne
t_•

on
s e

,vo
,_n

tn
r f

lny
 a

ct.
, o

r p
r«

tl
ca

 w
hi

ch
 c

on
-

o
r-

. 
I 

· 
• "

"'
 

lll
m

g
 co

m
pl

ia
nc

e 
w

ith
 th

e 
· ·

 
• ""

'°""
' po,a

lti
a 

pu
nu

on
t t

o 
s,c

tio
n 1

• 1
1, 

o
ft

 
pr

ov
m

on
s o

f a
ny

 su
ch

 
m1

11
 b

e a
pp

ro
pr

ia
te.

 m
ay

 b
e I

ni
tia

ted
 11

1 a
ny

 co
ur

t 
,J 

'hi
s c

ha
pt

~ 
or

 ~o
r s

uc
h 

ot
he

r r
el

ie
f fl

S
 

co
m

,,,
_o

,.,
 ,

,, 
,m

y 
l1I

Ch
 a

cti
o,r

 o
r p

ro
cn

dl
 

o 
co

m
pe

ltn
t J

ur
isd

ict
io

n 
on

 b
eh

flU
 o

f t
he

 
,.

,,
.,

,;
,, 1 

,,,
_o

r-
-•

 
... 

"'• 
ap

pl
ltt

ztl
on

 m
ay

 b
f m

ad
, f

or
 O

 1
1 ,

,,,
.,.

 
. 

,,
._

. •
• ,r

o,
y·

 .. .
,u

lfd
lo

lt.
 f

fl
fo

rd
"I

 •n
d l

t!S
ln

li 
,,.

,rf
lry

 
"'

1 "
."

' p
ro

w
s/

ol
u 

of
 a,r

y s
uc

lt 
o,

_,
. o

r f
or

 ,u
ch

 o
th

,r
 ,.

, 11~
,. 

ni
n1

 111
1 pe

rs
on

s f
ro

m
 v

io
la

t-
"'°"

"' •n
d 

t#
le

rm
ln

ot
io

n 
of

 ,u
dl

 a
cti

on
 o

r 
..,

 II
$ 

m
fly

 b
e J

us
t f

in
d 

pr
op

er
, u

nt
il 

or
-:

 t/t
tr

fo
n.

 T
l¥

 co
ur

t to
 w

hi
dr

 11
1th

 a
p

p
ll

:=
,:

!;
;n

d 
th

t 
en

try
 o

f Ji
n1

1I 
Ju

dg
m

,n
t o

r 
lp

t!C
i/i

ffl
. "

' "
"'

1 
I#

 f'f
t/U

lrf
!d

 in
 su

ch
 

. 
. 

m
ay

 m
ak

t "
"'

 or
 aU

 o
f th

e o
rd

tr
s 

ot
lw

 or
 /l

lf
tW

 o
rd

tn
 or

 d
r«

tlo
ns

 ::
'~

ct
11

:n
, w

ith
 o

r w
ith

ou
t n

ot
ice

, f
in

d 
m

fly
 m

flk
t s

uc
h 

b.
 

In
.,,

, «
lio

n
 or

 pr
oc

fft
lln

1 b
ro

u 
'!, 

"'
""

"'
7

 to
 m

,d
er

 th
e"

'"
'' 

ef
fe

ct
ua

l, 
io

n 
w

H
 H

 tn
lit

ltd
 to

 c
on

J,s
t t

:~
 :
"
':

,'
,~

0 
"'

'::
vi

si
on

 fl 
o

f th
is

 s«
tio

n,
 n

o
,,

. 
th

at
,,

.,
_,

,,
,_

 tt
m

dy
 co

m
l'l

lll
l«

d 
a 

to
r.

 't
r 1

ou
1h

t t
o 

be
 ,n

/o
rc

td
 un

les
s 

l«
ti

O
ll

 ,._
IZ

J o
f t

hi
s c

ltt
lp

lB
. 

"p
r«

ft
dl

ni
 fo

r r
ff

ie
w

 o
f t

h e
 O

l"
fW

 pu
rs

uf
ln

t t
o 

I 1
-1

11
 a,

11
 ,-1

11
11

11
11

 
bn

po
ud

 ,
,,

 c
om

m
ll

d 
. 

,,
,.

..
_

 &
 

• 
ot

"'1
1-

wi
# 

pr
ow

l«
J 

In
 ll

lb
dl

 
on

 
fo

r 
un

la
w

fu
l 

di
sc

rim
in

at
or

y 
cl

ttq
,l,

r. 
ill

 ""
4l

lo
n 

IO
 °"' 

o
f t

h,
 r,

m
ed

l•
 an

d 
t:"'

" th
lr

t_
, o

f ,
«t

to
n 

6-
10

1 
o

f t
hi

s 
l•I

ZO
 o

f l
ltl

l d
lq

t,
r.

 w,
_., 

th
t c

om
m

lls
io

n fl:
::;.

!:'"
' for

th
 In

 m
bd

"1
isl

on
 a

 o
f s

ec
tio

n 
tlb

t:r
hn

l,,
lll

or
, ,
,,

.-
. 

IM
 ff

lll
lll

lia
ol

t l
fl

Q
 to

 ..
.;

,,
,p

,s
o

n
 h

a,
 en

11
11

td 
in

 a
n 

un
lt1

W
ful

 
J#

lfll
l'1

 o
f"

°'
 "'°

" ,,
_ /

1/
'1 

lh
ow

tln
d d

o/
Ii 

. 
e t

he
 pu

b/
le

 ,,
.,

,,
.,

, l
,n

po
.w

 a
 t:

iw
l 

fu
t d

b
t:

r
l~

 p,
tlc

tlt
t w

ar
 th

t r
,su

lt 
o

f t':,
';,,W

::::
:., '°

!'
:'

:"
on

 Jln
d8

 th
at

 a
n 

lin
lo

w-
w

,.v
u,

, w
an

to
n 

or
 m

al
ic

io
us

 flC
t, 

33
· 

th
t c

om
m

iss
io

n 
m

~
 to

 vl
nd

ict
1te

 th
e p

ub
lic

 in
ter

es
t. 

im
po

se
 a.

 ci
wl

 p
en

ai
t, 

o
f n

ot
 rr

tt
n 

tha
,r 

on
e h

un
dr

ed
 th

ou
sa

nd
 d

ol
la

rs
. 

· · 
· ·

 
· 

· 
· 

b. 
A

 c
ow

nd
 en

tit
y 

tli
at

 is
 fo

un
d 

lia
bl

e/
or

 an
 11

nla
w/

11
I d

ise
rim

lnt
1to

r:,
 p

ra
cti

ce
 m

a.M
 in

 
re

la
tio

n 
to

 th
e 

de
ter

m
in

at
io

n 
of

 11
11 

ap
pr

op
ria

te 
am

ou
nt

 o
f c

ivi
l p

en
al

tie
s 

to
 b

e 
im

po
se

d p
11

rsu
fln

t t
~ 

su
bd

ivi
sio

n 
fl o

f th
is 

s«
tio

n.
 p

lea
d a

nd
 pr

o.
e 

t1n
)' r

ele
va

nt
 m

iti
-

ga
tin

g f
ac

to
r •

 
c. 

In
 a

dd
iti

on
 to

 a
ny

 o
th

er
 p

en
al

tie
s 

or
 sa

nc
tio

ns
 w

hi
ch

 m
a)

' b
e 

im
po

se
d 

pu
m

,a
nt

 to
 

an
y 

ot
he

r l
aw

, f
in)

' p
er

so
n 

wh
o. 

kn
ow

in
gl

y 
m

ak
es

 a
 m

at
er

ia
l f

fll
st

 st
at

em
t1

tt 
in

 fl
lfY

 
pr

oc
,e

dl
ng

 co
nd

uc
te

d,
 o

r d
oc

um
en

t o
r ,

,c
or

d f
ile

d 
wi

th
 th

e 
co

m
m

iss
io

n,
 o

r r
ec

or
d 

re
qu

ire
d 

to
 b

e p
re

se
rv

ed
 or

 m
ad

e a
nd

 ke
pt

 fi
nd

 su
bj

ec
t t

o 
in

sp
ec

tio
n 

by
 th

e c
om

m
is-

. s
io

n 
pu

rs
ua

nt
 to

 th
is 

ch
flp

ltr
 sh

al
l b

e l
ia

bl
e f

or
 fl 

civ
il 

pe
na

lty
 o

f n
ot

 m
or

e 
th

an
 te

n 

th
ou

sa
nd

 d
ol

la
rs

, 
d. 

A
n 

fic
tio

n 
or

 pr
oc

ee
dl

ng
 m

a)
' b

e c
om

m
en

ce
d 

in 
an

y 
co

ur
t o

f c
om

pe
te

nt
 ju

ris
di

ct
io

n 
on

 be
h~

I/ o
f th

e c
om

m
iss

io
n/

or
 th

e r
ec

o'
#T

J' 
of

 th
e c

ivi
l p

en
al

tie
s p

ro
vi

de
d/

or
 in

 th
is 

se
ct

io
n:

 
§ 

B-
12

1 
D

isp
os

iti
on

 o
f d

vi
l p

en
al

tie
s. 

"·
 A

ny
 ci

vil
 p

en
fll

tie
s r

ec
ov

er
ed

 p
ur

su
an

t t
o 

th
is 

ch
ap

ter
 sh

fll
l b

t p
ai

d 
in

to
 th

e g
en

er
al

 Ju
nd

 o
f th

e 
ci

~ 
b.

 N
ot

wi
th

stf
ln

di
ng

 t
he

 fo
re

go
in

g 
pr

ov
isi

on
, 

wh
er

e 
an

 a
cti

on
 o

r 
pr

oc
ttd

in
1 

is
 c

om
• 

m
en

ct
d 

ag
ai

ns
t a

 ci
ty

 a
ge

nc
y f

or
 th

e e
nf

or
ce

m
en

t·o
f II

 fi
na

l o
rd

er
 is

su
ed

 b
y 

th
e c

om
m

iss
io

n 
pu

rs
ua

nt
 to

 s
ec

tio
n 

6-
12

0 
of

 th
e 

co
de

 a
fte

r 
a 

fin
di

ng
 t

ha
t s

uc
h 

ag
en

cy
 h

as
 e

ng
ag

ed
 in

 a
n 

un
la

w/
ul

 d
isc

rim
in

at
or

y 
pr

ac
tic

e 
an

d 
in

 su
ch

 a
cti

on
 o

r p
ro

ce
ed

in
g 

civ
il 

pe
na

lti
es

 fl
rt 

so
ug

ht
 

fo
r 

vio
la

tio
n 

of
 su

ch
 o

rd
er

, .f
lnY

 c
ivi

l p
en

fll
tie

s w
hi

ch
 11

Te 
im

po
se

d 
by

 th
e 

co
ur

t a
ga

in.
st 

su
ch

 
flg

tn,
:Y

 sh
al

l b
e 

bu
d1

t1
ed

 in
 a

 s,
po

ra
tt 

fl«
ou

nt
: 

Su
ch

 a
cc

ou
nt

 sh
al

l b
e 

us
ed

 so
le{

v 
to 

su
pp

or
t 

ci
ty

 a
ge

nc
ies

' a
nt

i-b
ia

s 
ed

uC
flt

ion
 p

ro
gr

am
s, 

ac
tiv

iti
es

 s
po

ns
or

ed
 b

y 
ci

ty
 a

ge
nc

ies
 th

ut
 a

re
 

de
si1

ne
d 

to
 ,r

ad
ic

t1
tt 

di
sc

rim
in

at
io

n 
or

 to
 J

un
d 

re
m

«l
ia

l p
ro

gr
am

s 
rh

at 
ar

e 
ne

ce
ss

ar
y 

to 
ad

rJ
re

ss 
th

e c
ity

's 
lil

lb
ili

ly
 fo

r d
isc

rim
in

at
or

y a
cts

 or
 pr

ac
tic

es
.. 

Fu
nd

s i
n s

uc
h 

oc
co

un
r s

ha
tf 

no
t 

be
 u

se
d 

to
 s

up
po

rt 
or

 b
en

ef
it 

th
e 

co
m

m
iss

io
n.

 T
he

 d
isp

os
iri

on
 o

f s
r,

ch
 fu

nd
s s

ha
ll 

be
 u

nd
er

 

th
e d

ire
cti

on
 o

f t
he

 m
ay

or
. 

§ 
B-

11
B 

In
sd

tu
llo

n 
of

 ac
tlo

nl
 o

r p
ro

cn
tJi

ng
s. 

W
he

re
 a,

ry
 o

f t
he

 p
ro

vis
io

ns
 o

f ,
hi

s c
ha

p-
ter

 a
ut

ho
ri

tt 
an

 a
pp

lic
at

io
n 

to
 b

e 
m

ad
e, 

or
 a

n 
ac

tio
n 

or
 p

ro
ce

ed
in

g 
to

 b
e 

co
m

m
en

ce
d 

on
 

be
ha

lf o
f th

e c
om

m
iss

io
n 

in
 II

 co
ur

t. 
su

ch
 ap

pl
ica

tio
n 

m
ay

 b
e m

ad
e o

r s
uc

h 
ac

tio
n 

or
 pr

oc
ee

d·
 

in
g 

m
llY

 b
e 

in
sti

tu
te

d 
on

ly
 b

y 
th

e 
co

rp
or

at
io

n 
co

un
se

l, 
su

ch
 a

tto
rn

ey
s e

m
pl

oy
ed

 b
y t

he
 c

om
· 

m
ill

io
n 

as
 a

re
 d

es
ig

na
ted

 b
y 

th
e 

co
rp

or
at

io
n 

co
un

se
l o

r 
ot

he
r 

pe
rs

on
s 

de
sig

na
ted

 b
y 

th
e 

co
rp

or
at

io
n 

co
un

se
l. 

(I
 1-

11
1 

Pe
na

l p
ro

'V
isi

on
, A

ny
)§

 B
-l

l9
 C

rim
in

ol
 ,-

so
ltl

es
. I

n 
ad

di
tio

n 
to

 fl
ny

 o
th

er
 pe

n-
al

tie
s o

r s
an

ct
io

ns
 w

hi
ch

 m
ay

 b
e 

im
po

se
d p

u,
su

an
t t

o 
th

is 
ch

ap
ter

 o
r a

ny
 o

th
er

 la
w.

 a
ny

 p
er

· 
so

n 
[, 

em
pl

oy
er

, l
ab

or
 o

rp
ni

za
lio

n 
or

 e
m

pl
oy

m
en

t a
ge

nc
y,}

 w
ho

 [
or

 w
hi

ch
) 

sh
all

 w
ilf

ul
ly

 
re

sis
t. 

pr
ev

en
t. 

im
pe

de
 o

r i
nt

er
f c

re
 w

ith
 th

e c
om

m
iss

io
n 

or
 a

ny
 o

f i
ts

 m
em

be
rs 

or
 re

pr
es

en
ta

-
tiv

es
 in

 th
e 

pe
rfo

rm
an

ce
 o

r f
lnY

 d
ut

y 
un

de
r t

b\
s c

ha
p&

er,
 o

r s
ha

ll 
w

ill
fu

lly
 v

io
la

te
 a

n 
or

de
r o

f 
th

e 
co

m
m

iss
ion

 is
.ru

ed
 p

llT
IU

an
t t

o 
se

cti
on

 8
-1

15
 o

r s
ec

tio
n 

8-
12

0 
of

 th
is 

ch
ap

ter
, s

ha
ll 

be
 

gu
ilt

y 
or

 a 
m

isd
ef

fle
an

or
 a

nd
 b

e 
pu

ni
sh

ab
le 

by
 im

l)l
'is

on
rn

eo
t f

or
 n

ot
 m

or
e 

tb
ao

 o
ne

 y
ea

r, 
or

 
by

 a
 fi

ne
 o

r o
ot

 m
or

e t
ha

n 
(f

iv
e h

un
dr

ed
) t

en
 th

oU
Sfl

nd
 d

ol
la

rs
, o

r b
y 

bo
th

; b
ut

 th
e p

ro
ce

du
re

 
fo

r t
he

 re
vi

ew
 o

r t
he

 o
rd

er
 sh

al
l n

ot
 be

 de
em

ed
 to

 b
e 

su
ch

 w
ill

fu
l c

oo
du

tt.
 

H
 B-

11
21

 §
 B

~l
JO

 C
on

st
ra

dl
on

. T
he

 p
ro

vi
sio

ns
 o

f t
hi

s c
ha

pt
er

 sh
al

l b
e 

co
ns

uu
ed

 li
be

r·
 

all
y 

fo
r t

he
 ac

co
m

pl
is

bm
en

l o
f t

he
 pu

rpO
SC

S t
1,e

re
0[

. (
No

tbi
n&

 co
nt

ai
ne

d 
in

 th
is

 c
ha

pt
:-

sh
all

 
be

 de
em

ed
 LO

 re
pe

al 
an

y 
of

 th
e p

ro
vi

sio
ns

 o
f t

he
 d

vi
l r

ig
ht

s .
law

 or
 an

y 
ot

he
r l

aw
 o

f t
hi

s s
ta

te
. 

re
lat

in
&

 to
 d

ise
rim

in
at

io
n 

be
ca

us
e 

or
 ra

ce
, c

ree
d, 

co
lo

r o
r n

at
io

na
l _

or
lai

n;_
 b

ut
. a

s 
to

 
de

cl
ar

ed
 u

nl
aw

fu
l b

y 
sec

uoo
 s-1

01
 o

r t
hi

s c
ha

pt
er

, t
he

 p
to

ce
d~

 hc
ra

n p
10

Vt
de

d 
sh

all
, w

hi
le 

R
. A

pp
. 3

61



34
35

pe
nd

in
g,

be
ex

cl
us

iv
e;

an
d

th
e

fin
al

de
te

rm
in

at
io

n
th

er
ei

n
sh

al
l

ex
cl

ud
e

an
y

ot
he

r
ac

tio
n,

ci
vi

l
tio

n
8-

10
9

of
ch

ap
te

r
on

e
of

th
is

tit
le

al
le

gi
ng

a
pa

tte
rn

or
pr

ac
tic

e
of

di
sc

rim
in

ct
iG

n,
pr

ov
id

ed

or
cr

im
in

al
,

ba
se

d
up

on
th

e
sa

m
e

gr
ie

va
nc

e
of

th
e

pe
rs

on
co

nc
er

ne
d.

If
su

ch
pe

rs
on

in
st

itu
te

s
th

at
a

ci
vi

l
ac

tio
n

pu
rs

ua
nt

to
th

is
se

ct
io

n
sh

al
l

no
t

ha
ve

pr
ev

io
us

ly
be

en
co

m
m

en
ce

d.

an
y

ac
tio

n
ba

se
d

on
su

ch
gr

ie
va

nc
e

w
ith

ou
t

re
so

rti
ng

to
th

e
pr

oc
ed

ur
e

pr
ov

id
ed

in
th

is
ch

ap
.

b.
A

ci
vi

l
ac

tio
n

co
m

m
en

ce
d

un
de

r
th

is
se

ct
io

n
m

us
t

be
co

m
m

en
ce

d
w

ith
in

th
re

e
ye

ar
s

te
r,

he
or

sh
e

m
ay

no
t

su
bs

eq
ue

nt
ly

re
so

rt
to

th
e

pr
oc

ed
ur

e
he

re
in

.)
af

te
r

th
e

al
le

ge
d

di
sc

rim
in

at
or

y
pr

ac
tic

e
oc

cu
rre

d.

§
2.

Ti
tle

8
of

th
e

ad
m

in
is

tra
tiv

e
co

de
of

th
e

ci
ty

of
N

ew
Yo

rk
is

am
en

de
d

by
ad

di
ng

fo
ur

C
·

Su
ch

ac
tio

n
m

ay
be

in
st

itu
te

d
on

ly
by

th
e

co
rp

or
at

io
n

co
un

se
l,

su
ch

at
to

rn
ey

s
ne

w
ch

ap
te

rs
4,

5,
6

an
d

7
to

re
ad

,
re

sp
ec

tiv
el

y,
as

fo
llo

w
s:

em
pl

oy
ed

by
th

e
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s

as
ar

e
de

si
gn

at
ed

by
th

e
co

rp
or

a-

C
H

AP
TE

R
4

tio
n

co
un

se
l

or
ot

he
r

pe
rs

on
s

de
si

gn
at

ed
by

th
e

co
rp

or
at

io
n

co
un

se
l.

C
IV

IL
AC

TI
O

N
TO

EL
IM

IN
AT

E
.

§
8-

40
3

In
ve

st
ig

at
io

n.
Th

e
co

rp
or

at
io

n
co

un
se

l
m

ay
in

iti
at

e
an

y
in

ve
st

ig
at

io
n

to
as

ce
r-

U
N

LA
W

FU
L

D
IS

C
R

IM
IN

AT
O

R
Y

PR
AC

TI
C

ES
ta

in
su

ch
fa

ct
s

as
m

ay
be

ne
ce

ss
ar

y
fo

r
th

e
co

m
m

en
ce

m
en

t
of

a
ci

vi
l

ac
tio

n
pu

rs
ua

nt
to

se
c-

§
84

01
Le

gi
sl

at
iv

e
de

cl
ar

ad
on

.
Th

e
co

un
ci

l
fin

ds
th

at
ce

rta
in

fo
rm

s
of

un
la

w
fu

l
di

s.
tio

n
8-

40
2

of
th

is
ch

ap
te

r,
an

d
in

co
nn

ec
tio

n
th

er
ew

ith
sh

al
l

ha
ve

th
e

po
w

er
to

is
su

e
su

bp
oe

na
s

cr
im

in
at

io
n

ar
e

sy
st

em
ic

in
na

tu
re

ro
ot

ed
in

th
e

op
er

at
in

g
co

nd
iti

on
s

or
po

lic
ie

s
of

a
bu

si
ne

ss
to

co
m

pe
l

th
e

at
te

nd
an

ce
of

w
itn

es
se

s
an

d
th

e
pr

od
uc

tio
n

of
do

cu
m

en
ts

,
to

ad
m

in
is

te
r

oa
th

s
or

in
du

st
ry

.
Th

e
co

un
ci

l
fin

ds
th

at
th

e
ex

is
te

nc
e

of
sy

st
em

ic
di

sc
rim

in
at

io
n

po
se

s
a

su
bs

ta
nt

ia
l

an
d

to
ex

am
in

e
su

ch
pe

rs
on

s
as

ar
e

de
em

ed
ne

ce
ss

ar
y.

th
re

at
to

,
an

d
in

fli
ct

s
si

gn
ifi

ca
nt

in
ju

ry
up

on
,

th
e

ci
ty

th
at

is
ec

on
om

ic
,

so
ci

al
an

d
m

or
al

in
§

84
04

C
iv

il
pe

na
lty

.
In

an
y

ci
vi

l
ac

tio
n

co
m

m
en

ce
d

pu
rs

ua
nt

to
se

ct
io

n
8-

40
2

of
th

a

ch
ar

ac
te

r,
an

d
is

di
st

in
ct

fro
m

th
e

in
ju

ry
su

st
ai

ne
d

by
in

di
vi

du
al

s
as

an
in

ci
de

nt
of

su
ch

di
s.

ch
ap

te
r,

th
e

tri
er

of
fa

ct
m

ay
,

to
vi

nd
ic

at
e

th
e

pu
bl

ic
in

te
re

st
,

im
po

se
up

on
an

y
pe

rs
on

w
ho

is
cr

im
in

at
io

n.
Th

e
co

un
ci

lfi
nd

s
th

at
th

e
po

te
nt

ia
l

fo
r

sy
st

em
ic

di
sc

rim
in

at
io

n
ex

is
ts

in
al

l
ar

ea
s

fo
un

d
to

ha
ve

en
ga

ge
d

in
a

pa
tte

rn
or

pr
ac

tic
e

th
at

re
su

lts
in

th
e

de
ni

al
to

an
y

pe
rs

on
of

th
e

of
pu

bl
ic

lif
e

an
d

th
at

em
pl

oy
m

en
t,

ho
us

in
g

an
d

pu
bl

ic
ac

co
m

m
od

at
io

ns
ar

e
am

on
g

th
e

ar
ea

s
fu

n
en

jo
ym

en
t

of
an

y
rig

ht
se

cu
re

d
by

ch
ap

te
r

on
e

of
th

is
tit

le
a

ci
vi

l
pe

na
lty

of
no

t
m

or
e

th
an

in
w

hi
ch

th
e

ec
on

om
ic

ef
fe

ct
s

of
sy

st
em

ic
di

sc
rim

in
at

io
n

ar
e

ex
em

pl
ifi

ed
.

Th
e

ex
is

te
nc

e
of

tw
o

hu
nd

re
d

fif
ty

th
ou

sa
nd

do
no

rs
.

In
re

la
tio

n
to

de
te

rm
in

in
g

th
e

ap
pr

op
ria

te
am

ou
nt

of
sy

st
em

ic
di

sc
rim

in
at

io
n

im
pe

de
s

th
e

op
tim

al
ef

fic
ie

nc
y

of
th

e
la

bo
r

m
ar

ke
t

by
,

am
on

g
ot

he
r

ci
vi

l
pe

na
lti

es
to

be
im

po
se

d
pu

rs
ua

nt
to

th
is

se
ct

io
n

a
lia

bl
e

pa
rty

m
ay

pl
ea

d
an

d
pr

ov
e

an
y

th
in

as
,

ca
us

in
g

de
ci

si
on

s
to

em
pl

oy
,

pr
om

ot
e

or
di

sc
ha

rg
e

pe
rs

on
s

to
be

ba
se

d
up

on
re

as
on

s
re

le
va

nt
m

iti
ga

tin
g

fa
ct

or
.

An
y

ci
vi

l
pe

na
lti

es
so

re
co

ve
re

d
pu

rs
ua

nt
to

th
is

ch
ap

te
r

sh
al

l
be

ot
he

r
th

an
qu

al
ijk

a:
io

;:s
an

d
co

m
pe

te
nc

e.
Su

ch
di

sc
rim

in
at

io
n

im
pe

de
s

th
e

op
tim

al
ef

fic
ie

nc
y

pa
id

in
to

th
e

ge
ne

ra
l

fu
nd

of
th

e
ci

ty
N

ot
hi

ng
in

th
is

se
ct

io
n

sh
al

l
be

co
ns

tru
ed

to
pr

ec
lu

de
th

e

of
th

e
ho

us
in

g
m

ar
ke

t
an

d
re

ta
rd

s
pr

iv
at

e
in

ve
st

m
en

ts
in

ce
rta

in
ne

ig
hb

or
ho

od
s

by
ca

us
in

g
ci

ty
fro

m
re

co
ve

rin
g

da
m

ag
es

,
in

cl
ud

in
g

pu
ni

tiv
e

da
m

ag
es

,
an

d
ot

he
r

re
lie

f
pu

rs
ua

nt
to

se
c-

de
ci

si
on

s
to

le
as

e
or

se
ll

ho
us

in
g

ac
co

m
m

od
at

io
ns

to
be

ba
se

d
up

on
di

sc
rim

in
at

or
y

fa
ct

or
s

tio
n

8-
40

2
of

th
is

ch
ap

te
r

in
ad

di
tio

n
to

ci
vi

l
pe

na
lti

es
.

an
d

no
t

up
on

ab
ilit

y
an

d
w

illi
ng

ne
ss

to
le

as
e

or
pu

rc
ha

se
pr

op
er

ty
Th

e
co

un
ci

l
jin

ds
th

at
th

e
C

H
AP

TE
R

$
re

du
ct

io
n

in
th

e
ef

fic
ie

nc
y

of
th

e
la

bo
r,

ho
us

in
g

an
d

co
m

m
er

ci
al

m
ar

ke
ts

ha
s

a
de

tri
m

en
ta

l
C

IV
IL

AC
TI

O
N

BY
PE

R
SO

N
S

AG
G

R
IE

VE
D

ef
fe

ct
on

th
e

ci
ty

's
ec

on
om

y,
th

er
eb

y
re

du
ci

ng
re

ve
nu

es
an

d
in

cr
ea

si
ng

co
st

s
to

th
e

ci
ty

Th
e

BY
U

N
LA

W
FU

L
D

IS
C

R
IM

IN
AT

O
R

Y
PR

AC
TI

C
ES

co
un

ci
l

fin
ds

th
at

su
ch

ec
on

om
ic

in
ju

ry
to

th
e

ci
ty

se
ve

re
ly

di
m

in
is

he
s

its
ca

pa
ci

ty
to

m
ee

t
th

e
§

8.
50

2.
C

iv
il

ac
tio

n
by

pe
rs

on
s

ag
gr

ie
ve

d
by

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
es

.
ne

ed
s

of
th

os
e

pe
rs

on
s

liv
in

g
an

d
w

or
ki

ng
in

,
an

d
vi

si
tin

g,
th

e
ci

ty
Th

e
co

un
ci

l
Ji

nd
s

fu
rth

er
a.

Ex
ce

pt
as

ot
he

rw
is

e
pr

ov
id

ed
by

la
w

,
an

y
pe

rs
on

cl
ai

m
in

g
to

be
ag

gr
ie

ve
d

by
an

un
la

w
fu

l
th

at
th

e
so

ci
al

an
d

m
or

al
co

ns
eq

ue
nc

es
of

sy
st

em
ic

di
sc

rim
in

at
io

n
ar

e
si

m
ila

rly
in

ju
rio

us
to

di
sc

rim
in

at
or

y
pr

ac
tic

e
as

de
fin

ed
in

ch
ap

te
r

on
e

of
th

is
tit

le
sh

an
ha

ve
a

ca
us

e
of

ac
tio

n
in

th
e

ci
ty

in
th

at
sy

st
em

ic
di

sc
rim

in
at

io
n

po
la

riz
es

th
e

ci
ty

's
co

m
m

un
iti

es
,

de
m

or
al

iz
es

its
an

y
co

ur
t

of
co

m
pe

te
nt

ju
ris

di
ct

io
n

fo
r

da
m

ag
es

,
in

cl
ud

in
g

pu
ni

tiv
e

da
m

ag
es

,
an

d
fo

r
in

ju
nc

-

in
ha

bi
ta

nt
s

an
d

cr
ea

te
s

di
sr

es
pe

ct
fo

r
th

e
la

w
,

th
er

eb
y

fru
st

ra
tin

g
th

e
ci

ty
's

ef
fo

rts
to

fo
st

er
tiv

e
re

lie
f

an
d

su
ch

ot
he

r
re

m
ed

ie
s

as
m

ay
be

ap
pr

op
ria

te
,

un
le

ss
su

ch
pe

rs
on

ha
s

f
ile

d
a

co
m

-

m
ut

ua
l

re
sp

ec
t

an
d

to
le

ra
nc

e
am

on
g

its
in

ha
bi

ta
nt

s
an

d
to

pr
om

ot
e

a
sa

fe
an

d
se

cu
re

en
vi

ro
n-

pl
ai

nt
w

ith
th

e
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s

or
w

ith
th

e
st

at
e

di
vi

si
on

of
hu

m
an

rig
ht

s
m

en
t.

Th
e

co
un

ci
l

fin
ds

th
at

th
e

po
te

nt
ia

l
co

ns
eq

ue
nc

es
to

th
e

ci
ty

of
th

is
fo

rm
of

di
sc

rim
in

a-
w

ith
re

sp
ec

t
to

su
ch

al
le

ge
d

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
e.

Fo
r

pu
rp

os
es

of
th

is
su

bd
iv

i-

tio
n

re
qu

ire
s

th
at

th
e

co
rp

or
at

io
n

co
un

se
l

be
eg

re
ss

ly
gi

ve
n

th
e

au
th

or
ity

to
in

st
itu

te
a

ci
vi

l
si

on
,

th
e

fil
in

g
of

a
co

m
pl

ai
nt

w
ith

a
fe

de
ra

l
ag

en
cy

pu
rs

ua
nt

to
ap

pl
ic

ab
le

fe
de

ra
l

la
w

pr
oh

ib
-

ac
tio

n
to

en
fo

rc
e

th
e

ci
ty

's
hu

m
an

rig
ht

s
la

w
so

as
to

su
pp

le
m

en
t

ad
m

in
is

tra
tiv

e
m

ea
ns

to
pr

e-
iti

ng
di

sc
rim

in
at

io
n

w
hi

ch
is

su
bs

eq
ue

nt
ly

re
fe

rre
d

to
th

e
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s

or
ve

nt
or

re
m

ed
y

in
ju

ry
to

th
e

ci
ty

.
to

th
e

st
at

e
di

vi
si

on
of

hu
m

an
rig

ht
s

pu
rs

ua
nt

to
su

ch
la

w
sh

al
l

no
t

be
de

em
ed

to
co

ns
tit

ut
e

§
84

02
C

iv
R

ac
do

n
to

ei
bn

in
at

e
un

la
w

fu
l

di
sc

rim
bs

at
or

y
pr

ac
tic

es
.

a.
W

he
ne

ve
r

th
er

e
th

e
fil

in
g

of
a

co
m

pl
ai

nt
un

de
r

th
is

su
bd

iv
is

io
n.

is
re

as
on

ab
le

ca
us

e
to

be
lie

ve
th

at
a

pe
rs

on
or

gr
ou

p
of

pe
rs

on
s

is
en

ga
ge

d
in

a
pa

tte
rn

or
b.

N
ot

w
ith

st
an

di
ng

an
y

in
co

ns
is

te
nt

pr
ov

is
io

n
of

su
bd

iv
is

io
n

a
of

th
is

se
ct

io
n,

w
he

re
a

pr
ac

tic
e

th
at

re
su

lts
in

th
e

de
ni

al
to

an
y

pe
rs

on
of

th
e

fu
ll

en
jo

ym
en

t
of

an
y

rig
ht

se
cu

re
d

by
co

m
pl

ai
nt

fil
ed

w
ith

th
e

ci
ty

co
m

m
is

si
on

on
hu

m
an

rig
ht

s
or

t h
e

st
at

e
di

vi
si

on
on

ch
ap

te
r

on
e

of
th

is
tit

le
,

a
ei

vi
l

ac
tio

n
on

be
ha

lf
of

th
e

co
m

m
is

si
on

or
th

e
ci

ty
m

ay
be

co
m

-
hu

m
an

rig
ht

s
is

di
sm

is
se

d
by

th
e

ci
ty

co
m

m
is

si
on

on
hu

m
an

rig
ht

s
pu

rs
ua

nt
to

su
bd

i-

m
en

ce
d

in
a

co
ur

t
of

co
m

pe
te

nt
ju

ris
di

ct
io

n,
by

fU
in

g
a

co
m

pl
ai

nt
se

tti
ng

fo
rth

fa
ct

s
pe

rta
in

-
vi

si
on

s
a,

b,
or

c
of

se
ct

io
n

8-
11

3
of

ch
ap

te
r

on
e

of
th

is
tit

le
,

or
by

th
e

st
at

e
di

vi
si

on

in
g

to
su

ch
pa

tte
rn

or
pr

ac
tic

e
an

d
re

qu
es

tin
g

su
ch

te
lie

f
as

m
ay

be
de

em
ed

ne
ce

ss
ar

y
to

in
su

re
of

hu
m

an
rig

ht
s

pu
rs

ua
nt

to
su

bd
iv

is
io

n
ni

ne
of

se
ct

io
n

tw
o

hu
nd

re
d

ni
ne

ty
-s

ev
en

of
th

e
f

kd
l

en
jo

ym
en

t
of

th
e

rig
ht

s
de

sc
rib

ed
in

su
ch

ch
ap

te
r,

in
cl

ud
in

g,
bu

t
no

t
lim

ite
d

to
,

th
e

ex
ec

ut
iv

e
la

w
fo

r
ad

m
in

is
tis

tiv
e

co
nv

en
ie

nc
e,

an
ag

gr
ie

ve
d

pe
rs

on
sh

al
l

m
ai

nt
ai

n

in
ju

nc
tiv

e
re

lie
f,

da
m

ag
er

,
in

cl
ud

in
g

pu
ni

tiv
e

da
m

ag
es

,
an

d
su

ch
ot

he
r

ty
pe

s
of

re
lie

f
as

ar
e

au
rig

ht
s

to
co

m
m

en
ce

a
ci

vi
l

ac
tio

n
pu

rs
ua

nt
to

th
is

ch
ap

te
r

as
if

no
su

ch
co

m
pl

ai
nt

sp
ec

(fl
ed

in
su

bd
iv

is
io

n
a

of
se

cd
on

8•
l2

0
of

th
is

tit
le

.
N

ot
hi

ng
in

th
is

se
ct

io
n

sh
al

l
be

co
n-

ha
d

be
en

fil
ed

.

st
ru

ed
to

pr
oh

ib
it

(tf
an

ag
sr

te
re

d
pe

rs
on

fro
m

fil
in

g
a

co
m

pl
ai

nt
pu

rs
ua

nt
to

se
ct

io
n

8-
10

9
of

c.
Pr

io
r

to
co

m
m

en
ci

ng
a

ci
vi

l
ac

tio
n

pu
rs

ua
nt

to
su

bd
iv

is
io

n
a

of
th

is
se

ct
io

n,
th

e
ch

et
er

on
e

of
th

is
tit

le
or

fro
m

co
m

m
en

ci
ng

a
ci

vU
ac

tio
n

pu
rs

ua
nt

to
ch

ap
te

r
fiv

e
of

th
is

tit
le

pl
ai

nt
iff

sh
al

l
se

rv
e

a
co

py
of

th
e

co
m

pl
ai

nt
up

on
th

e
ci

ty
co

m
m

is
si

on
on

hu
m

an
ba

se
d

up
on

th
e

sa
m

e
fa

ct
s

pe
rta

in
in

g
to

su
ch

a
pa

tte
rn

or
pr

ac
tic

e
as

ar
e

al
le

ge
d

in
th

e
ci

vi
l

rig
ht

s
an

d
th

e
co

rp
or

at
io

n
co

un
se

l.

ac
tio

n,
or

(1
1)

th
e

co
m

m
is

si
on

fro
m

fil
in

g
a

co
m

m
is

si
on

-in
iti

at
ed

co
m

pl
ai

nt
pu

rs
ua

nt
to

se
c-

.

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

34
 

pe
nd

ina
. b

e a
du

liv
e;

 u
d

 th
e f

ina
l d

ete
rm

ina
do

n t
he

rei
n s

ha
ll a

du
de

 an
y o

th
er

 ac
tio

n, 
civ

il 
or

 cr
im

in
al

, b
al

ed
 u

po
n 

th
e I

ID
le 

pi
ef

tn
ce

 o
r t

he
 pe

rs
on

 co
ne

cr
ne

d.
 I

f s
uc

h 
pe

rs
on

 in
sti

tu
te

s 
lft

J 
IC

lio
n 

bu
cd

 o
n 

1U
Cb

 p
icv

an
c:e

 w
i&

bo
ut 

re
so

rti
ng

 to
 lb

e p
ro

ce
du

re
 p

l'o
vi

de
d 

in
 lb

is 
ch

ap
-

'•
• 

be
 o

r s
he

 m
ay

 D
O

t s
ub

se
qu

en
tly

 re
so

rt 
to

 lb
e p

ro
ce

du
re

 h
er

ei
n.

I 
· 

I 
2. 

Ti
lle

 8
 o

r l
be

 ad
m

in
ist

ra
tiv

e c
od

e o
r t

he
 ci

ty
 o

r N
ew

 Y
or

k i
s a

m
en

de
d 

by
 ad

di
ng

 fo
ur

 
ne

w 
ch

ap
te

rt
 4

, 5
. 6

 an
d 

7 
to

 re
ad

, r
es

pe
cti

ve
ly

, u
 f

ol
lo

w
s: 

C
H

A
PT

B
R

4 
CI

V
IL

 A
C

flO
N

 T
O

 E
LI

M
IN

A
TE

 
UN

LA
W

FU
L 

DI
SC

RI
M

IN
AT

OR
Y 

PR
A

CT
IC

ES
 

I I
-I

O
I 

u,
ls

lt
,l

h•
 d

ffl
.,,

,d
on

, 
Th

e 
co

un
ci

l /I
nd

s 
th1

1t 
ce

rt1
1in

 fo
rm

s 
o

f u
nl

aw
fu

l d
ls-

cr
lm

ln1
1tl

on
 •

e
 qs

te
m

ic
 In

 nt
1t1

1re
 ro

ot
ed

 In
 th

e 
op

er
11

tln
1 c

on
di

tio
ns

 o
r p

ol
lc

iu
 o

f a
 bu

sin
es

s 
or

 in
d,

at
ry

. 7
7re

 co
un

ci
l/i

nr
b 

th
at

 th
e a

is
le

n"
 o

f s
ys

te
m

ic
 di

sc
rim

in
at

io
n 

po
se

s a
 su

bs
ta

nt
ia

l 
th

re
tll

 to
. •

nd
 in

/li
cl

l •
rn

i/l
ca

nt
 In

ju
ry

 1
1p

on
, t

he
 ci

'1
 th

at
 1$

 «
on

om
ic

, s
od

a/
 a

nd
 m

or
al

 in
 

ch
ar

ac
t,r

. a
nd

 is
 di

sti
nc

t f
ro

m
 th

e l
n}

flr
y n

st
tli

M
d b

y i
nd

lw
dl

la
ll 

as
 a

n 
In

cid
en

t o
f a

,c
h 

di
s-

crl
ml

11
11

1lo
11

. T
M

 to
fll

lc
ll J

ill
lb

 th
at

 th
e p

ot
tn

lia
l fo

r s
ys

ltm
ic

 di
sc

rim
in

at
io

n 
tx

is
ls

 in
 11

ll (
U

tf
lS

 

o
f P

llb
lic

 li
ft 

11
nd

 th
tll

 em
plo

ym
11

11
, h

of
lli

ng
 11

nd
 P"

bl
lc

 a
cc

om
m

od
at

io
ns

 fl
rt

 •m
on

g 
th

t a
re

as
 

In
 w

hi
ch

 l
ht

 «
on

om
k 

t/f
tc

ts
 o

f ,
ys

te
m

lc
 d

isc
rim

in
at

io
n 

ar
e 

en
m

pl
iJ

le
d.

 T
he

 e
xi

st
en

~ 
o

f 
sp

te
m

lc
 dD

cr
i"'

ln
tlt

lo
n 

,,
,,

,,
_

. t
h

 op
tln

ra
l e

//l
ci

en
q 

o
f t

he
 l1

1b
or

 ,n
ar

fce
t b

.K 
""

'°"
6 o

th
er

 
th

m
p,

 m
lls

ln
, d

«i
si

o,
u 

to
 e

n,
pl

oy
, p

ro
m

ot
e 

or
 di

sc
ht

1,
p 

pe
rs

on
s t

o 
be

 b
as

ed
 up

on
 re

as
on

s 
ot

he
r t

ha
n f

/fl
tll

J/
bt

iO
ll8

 an
d c

om
Pt

ltn
tt.

 S
r«

h 
dl

str
lm

ln
al

io
11

 im
p,

de
s t

ht
 op

tim
al

 tjj
ic

le
ne

y 
o

f t
h,

 hO
llll

11
1 m

ar
kt

t a
nd

 rt
lo

rt
b 

pr
lv

ot
, l

n,
at

m
tn

ls
 ;,

, c
trl

ai1
1 

nt
11

hb
or

ho
od

s b
y 

co
ll.S

ing
 

df
dl

lo
n,

 to
 ll

t1
1t

 o
r 1

tU
 h

of
lli

ng
 o

«o
m

m
od

al
lo

,u
 lo

 b
t "

"8
td

 "po
" d

isc
rim

in
at

or
y f

ac
to

rs
 

11
nd

 no
r f

lp
on

 a
bl

lir
, a

nd
 w

lll
tn

in
,m

 to
 le

t11
e o

r p
ur

ch
ru

e p
ro

pe
rty

. T
he

 c
ou

nc
il f

in
d.

, t
ltt1

t t
he

 
re

dr
lcl

io
n 

in
 t

h
 e/

ftc
ie

nq
 o

f t
he

 ltr
bo

r; 
ho

llS
ln

1 
tm

d 
co

m
m

er
cia

l ,
,,,

,,.
lc

e,
s 
h

a
 a

 de
lri

tn
ffl

t1
1I

 
ef

l«
t o

n 
IM

 ci
ty

'• 
ft

'O
nO

ln
~

 th
er

d>
y r

ah
ld

n,
 ff

ff
fl

ll
O

 a
nd

 ln
O

'ftl
6i

n1
 c

os
t, 

to
 th

e 
cit

y. 
Th

e 
eo

lll
ld

l /l
nt

b t
M

I l
w

ll
 tt

'O
no

m
k I

nj
ur

y 
to

 tl
tt 

ci
ty

 lff
ll'

ll1
 di

m
in

ls
,,,

, I
ts 

ca
pa

dt
y l

o 
ff

lf
fl

 th
e 

11
M

b 
o

f l
ho

a ,
__

,1
16

 llw
n,

 an
d 

wo
rk

in
g 

In
, a

nd
 w

sll
in

g,
 l

ht
 ci

ty.
 T

ht
 co

un
dl

 ji
nd

s f
flr

lh
tr

 
th

at
 th

e 
,o

ci
al

 an
d 

m
or

rl
 co

ns
,qu

,nc
a o

f 1
11

tem
lc 

dl
sc

rlm
ln

flt
lo

n 
•e

 II
 m

l/a
rty

 in
ju

rio
us

 to
 

tlw
 c

lt;
y 

In
 t

ha
t q

n
•
c
 d

isc
rim

in
at

io
n 

po
1,

11
1_

, t
he

 c
ity

'• 
co

m
m

un
iti

es
, 

de
m

or
al

ize
s 

Its
 

in
,.,

,b
ltt

m
tl 

tll
ltl

 aw
,,-

di
6r

es
pe

d 
/o

r t
h

 lfl
tlll

, t
h

n
/,

y 
/l"I

IS
lrtt

tin
e 

th
e 

ci
ty

's 
r/

lo
rl

l t
o /

on
er

 
""

""
"'

 ,.
P

«
I l

llf
ll t

ol
er

rm
ff ""

'°"'
 ltl l

nl
to

bl
ta

lll
b 1

1n
d t

o 
pr

om
ot

e a
 6/Q

'e a
nd

 se
cu

re
 en

w
on

-
,,,

..,
. T

/w
co

,,n
o/

/b
,tb

 th
llt

 th
ep

ot
en

t"
'1

fl»
lle

qw
ne

. to
 th

lc
ity

 o
f t

hu
/o

rm
 o

f d
lsc

rlm
ln

•-
tlo

n 
re

q1
1b

w 
th

at
 1

M
 co

rp
or

at
io

n 
co

11
ns

tl I
Jt

 ,x
pr

m
/y

 ll
vt

n 
,,,

, a
ut

ho
rit

y 
lo

 IM
lil

flt
l a

 d
vi

l 
ac

tio
n 

to
 en

fo
rc

, l
hl

 d'
1'

1 
h"

m
on

 ri
gh

t, 
lflW

 10
 ,a

 to
 11

1p
pl

tm
tn

t o
dm

ini
11

r1
1ti

ve
 m

tt1
ns

 10
 pr

e-
'lt

nl
 o

r r
tm

td
y I

nj
ur

y 
to

 tl
lt 

ci
ty

. 
I U

01
 O

n
/ d

o
n

 ID
 d

ll
n

,-
t,

 lll
llo

wf
11

I ,
._

,,,
,,,

,,,
,.,

,, 
/ll'

fld
ke

l. 
-. 

W
h

en
~

 th
er

e 
II 

,.
_

,,
,.

,.
 tll

M
W

 to
 IJ

dn
e 

th
at

 • 
,_

..
,,

 o
r ,

ro
11

p 
of

,,.
._

,,.
 16

 e
n

,.
,.

 In
 II

 pa
tte

rn
 o

r .
 

p
r«

ta
 lh

ll
l,

.,
,,

. i
ll 

tA
t d

""
'1

I to
 a

n,
 Jl

fl'
IO

n·
o/

tA
t /W

I l
lfi

oy
m

,1
1t

 o
f •

"Y
 ri

gh
t s

«1
1m

l b
y 

ch
llp

t•
 o

u
 o

f t
hi

s t
itl

e. 
11

 ti
vU

 m
lo

n 
°" 

btl
uzU

 of
 th

t c
om

ml
sll

o1
1 

or
 th

t c
ity

 ""
'1

 b
t c

om
-

m
en

ce
d I

n 
II 

co
ur

t o
f ~

n
tJ

""
6

d
id

lo
n

. b
y /

lll
n1

 • 
co

m
pl

ai
nt

 1
1l

lin
1f

or
lh

/a
cl

s p
er

ta
in

-
;,

,, 
to

 sw
h P

ill,.
,. o

r p
r,

,c
tla

 an
d r

eq
ua

tln
11

11
ch

 re
lit/

 ,a
 m

,ry
 b

t d
•f

fl
fd

 rt
tc

m
ar

y t
o 

ins
ur

e 
th

e 
fu

ll 
1;

,J
o,

,,,
.,,

, o
f t

ht
 rl

1h
ts 

d"
"'

"1
,d

 In
 ll

lc
lr 

dl
op

t,r
, 

ln
dl

ld
tn

r, 
· b

ut
 n

ot
 ll

m
itr

d 
to

, 
11

1)
,,ll

ttl
w 

fll
ld

, .
..

.,
_

, l
nd

llt
lln

g p
,m

l#
,r

 _
,,

..
,.

, •
nd

 11
d 

ot
ht

r t
yp

o 
of

 rr
ll

ef
 •,

,,
.,

 
,p

«l
/le

(J
· Ir

r .
,,

,,
,,

,.
.,

,,
 • 

o
f n

d
o

,,
 1-

12
0 

of
 th

b 
tit

le
. N

ot
hl

ni
 In

 t
ho

 M
:ll

on
 ·•

hi
lll 

be
 a

m
-

ll
rw

tl
 to

 p,
ol

db
lJ

 (IJ
•.,

,,..
. ,_

.,
,f

ro
m

fl
U

,,
.•

 eo
m

pl
ol

nt
 p,

,m
,11

11
1 

to
 s«

:1
10

/t 8
-1

09
 o

f 
dl

t,p
t•

 ,,
_

 of
 Il

a 
Il

l,.
 or

 fr
om

 C
OI

IU
IIM

d,,
, •

 ti
•U

 ff
llo

n 
p1

1m
,a

nt
 to

 c!
,a

p,
.. f

l,e
 o

f th
is 

tit
le

 
ba

ed
 11

po
11

 t
lt

t,
.,

,.
 J«

u ,
,.,

.,,
.,,

,, 
to

 IW
h 

11 
/ll

llt
•n

 o
r p

ro
cl

l,:
, t

li 
11r

t a
ll

q,
d 

In
 t

ht
 dY

II 
llf

flo
ll,

 o
r (

II
/ 1

1w
 C

O
lll

,.,
,o

n 
fr

om
 /11

11
11

11
 c

om
m

m
lo

n-
ln

ltl
ilt

«I
 co

m
pl

ai
nt

 ~
t
 to

 ll
tC

-
· 

lio
n 8

-l0
9o

/d
ra

pt
er

on
eo

/tl
d6

 tit
le

 al
le

gi
ng

 11
pa

lle
rn

 o
r p

ra
ct

ic
e o

f d
isc

rim
in

at
io

n,
 p

ro
vi

de
d 

th
at

 a
 ci

~i
l I

IC
lio

n p
11

1'$
1ll

lllt
 to

 ,
,.

 •e
ci

lo
n ·

sh
al

l n
ot

 h
av

, p
re

vi
ou

sly
 b

et
n 

co
m

m
en

ce
d.

 
b.

 
A 

ci
vi

l «
t(

on
 ·c

om
m

en
ce

d u
nd

er
 th

is 
st

el
io

n 
m

us
t b

e 
co

m
m

en
cr

d 
wi

th
in

 th
ne

 ;y
nr

s 
a/

ltr
 lh

t a
lle

ge
d d

lla
lm

in
at

or
y-

,1
1c

lim
 o

cc
ur

rtd
, 

c. 
S"

ch
 a

cti
on

 m
11

1 
be

 I
M

tll
flt

ed
 o

nl
y 

by
 th

e 
co

rp
or

at
io

n 
co

un
se

l. 
su

ch
 1

1tt
or

ne
ys

 
em

p/
o;

y«
J b

y. 
th

e c
ity

 a
,"

'm
m

io
n 

on
 h

um
an

 ri
11

't•
 a.

s r
e
 de

sif
na

te
d 

by
 th

e c
or

po
ra

-
tio

n 
co

un
se

l o
r o

th
er

 pe
rs

o,
u 

de
sig

na
ted

 b
y 

th
e c

or
po

ra
tio

n 
co

u1
11

el.
 

I B
-IO

J 
ln

vu
tlg

at
lo

n.
 T

he
 c

or
po

ra
tio

n 
co

un
st

l m
ay

 in
iti

at
e 

an
y 

in
vu

tig
at

io
n 

to
 a

sc
er

-
t11

in 
su

ch
 fa

ct
s a

s m
11J

1 b
e n

ec
es

sa
ry

 fo
r t

he
 co

m
m

en
m

m
tn

l o
f a

 ci
vi

l a
cti

on
 p

ur
su

an
t t

o 
st

t-
lio

n 8
-4

02
 o

f th
is 

ch
ap

t,r
. a

nd
 In

 c
on

nt
et

io
n 

th
tr

tw
ilh

 sh
al

l h
tw

t t
he

 po
w

tr
 10

 is
su

e s
ui;

>p
oe

na
s 

lo
 c

om
pe

l th
e a

tte
nd

an
ce

 o
f w

iln
m

es
 an

d 
th

e p
ro

du
ct

io
n 

o
f d

oa
,m

en
ts.

 to
 t1

dm
in

ist
er

 'l
at

hs
 

an
d 

to
 e

m
m

in
e s

uc
h 

pe
rs

on
s a

s •
re

 de
e"

'ed
 ne

ce
sst

1r
y. 

§ 
8-

10
4 

av
u p

en
al

t¥
, 

In
 a

ny
 ci

vi
l a

cti
on

 c
om

m
en

ce
d 

pu
rs

ua
nt

 to
 se

cti
on

 8
-4

0:
1 

o
f t

h.
·: 

ch
ap

ter
, t

he
 tr

ier
 o

ff
 11

ct 
mi

l)',
 to

 v
in

di
ca

te 
th

e p
ub

lic
 In

ter
es

t. 
im

po
se

 u
po

n 
an

y p
er

so
n 

w:
.o 

is 
fo

un
d 

to
 h

11
ve 

en
ga

ge
d 

In 
a p

at
te

rn
 o

r p
ra

cti
ce

 th
at

 re
su

lts
 in

 th
e 

de
ni

al
 to

 a
ny

 pe
rm

11
 o

f t
he

 
fu

ll 
en

jo
ym

en
t o

f a
ny

 ri
gh

t s
ec

ur
ed

 b;
y c

ha
pt

er
 o

ne
 o

f th
is 

tit
le

 a 
ci1

1i/
 pe

na
lty

 o
f n

ot
 m

ar
t th

an
 

tw
o 

hu
nd

re
d J

l/t
y 

tho
11

S1
1n

d d
ol

la
rs

. 
In

 r
ela

tio
n 

to
 d

et
er

m
in

in
g 

th
t a

pp
ro

pr
ia

te 
am

ou
nt

 o
f 

ci
vi

l p
en

al
tie

s t
o 

be
 im

po
st

d p
um

,a
nl

 to
 th

is 
se

ct
io

n 
a 

li•
bl

e p
ar

t;,
 m

11J
1 p

ln
d 

an
d p

ro
ve

 a
ny

 
re

le
va

nt
 m

iti
ga

tin
g f

ac
to

r. 
A

ny
 ci

vi
l p

en
al

tie
s s

o 
re

co
ve

re
d 

pu
rs

ua
nt

 to
 th

is 
ch

i,p
ter

 sh
al

l b
e 

pa
id

 in
to

 th
e g

en
er

al
 fu

nd
 o

f th
e c

it}
( 

No
th

in
g 

in
 th

is 
se

cti
on

 sh
al

l b
er

on
str

ue
d 1

0 
pr

ec
lu

de
 11

,e
 

ci
ty

 fr
om

 re
co

ve
rin

g 
d1

1m
ag

es.
 in

clu
di

ng
 p

un
iti

ve
 d

am
ag

es
, a

nd
 o

th
er

 re
lie

f p
um

11
1n

t t
o 

se
c-

tio
n 

8-
40

2 
o

f t
hi

s c
ha

ptl
!I"

 in
 a

dd
iti

on
 lo

 c
iv

il 
pe

na
lti

es
. 

CH
AP

TE
RS

 
CI

VI
L 

A
CT

IO
N

 B
Y 

PE
RS

ON
S 

A
G

G
RI

EV
ED

 
BY

 U
NL

AW
FU

L 
DI

SC
RI

M
IN

AT
OR

Y 
PR

A
CT

IC
ES

 
§ 

B-
50

2.
 C

iv
il 

oc
tio

,a
 

by
 ,

-,
so

ns
 a

ar
te

ve
d 

,,,
. 

un
la

wf
ul

 d
ua

im
br

at
o,

,•
 p

ra
ctl

r:e
s. 

a. 
Ex

ce
pt

 a.
s o

th
er

w
in

 pr
ov

id
«I

 b
y l

aw
, t

1n
y p

er
so

n 
cla

im
in

g 
to

 b
e a

g1
rie

v«
J b

y a
n 

un
la

w
f u/

 
di

sc
rim

in
at

or
y p

ra
ct

ic
e 

• 
dr

/in
«I

 in
 c

ha
pl

r o
ne

 o
f t

hi
s t

itl
e s

ha
ll 

ha
ve

 o
 m

us
e 

o
f a

cti
on

 in
 

an
y c

ou
rt 

o
f c

om
pe

te
nt

 ju
ri

sd
kl

io
n/

or
 da

m
ag

es
, i

nc
lu

di
ng

 p
un

iti
ve

 da
m

,,,
es

. a
nd

 fo
r i

nj
un

c-
tiv

e r
eli

ef 
an

d '
"c

h 
ot

he
r r

em
td

ia
 as

 m
ay

 b
t 1

1/J
pr

op
ria

te,
 u

nle
s.s

 su
ch

 pe
rs

on
 h

as
 fl

ie
d"

 co
m

-
pl

al
nl

 w
ith

 t
ht

 ci
ty

 co
m

m
iss

io
n 

on
 h

um
an

 ri
gh

ts 
or

 w
ith

 th
e s

ta
te

 d
ivi

sio
n 

of
 hu

m
an

 r
ig

ht
s 

wi
th

 r
up

ec
l t

o 
m

ch
 a

lle
ge

d 
un

la
wf

ul
 d

isc
rim

in
at

or
y 

pr
ac

tic
e. 

Fo
r p

ur
po

se
s o

f t
hi

s s
ub

di
vi

-
1i

on
, t

he
/ll

ln
g o

f a
 co

m
pl

lli
nl

 w
ith

 a
 fe

de
ra

l 1
1g

en
ey

 pu
n1

11
1n

.t t
o 

ap
pl

ic
ab

le
f«

le
ra

/ la
w 

pr
oh

ib
-

iti
ng

 d
isc

rim
in

at
io

n 
wh

ich
 is

 n,
_b

nq
ue

nt
l;y

 re
fe

rr
ed

 to
 th

e c
ity

 co
m

m
im

on
 o

n 
hu

m
an

 ri
ih

ts
 or

 
to

 t• s
ta

te
 d

iv
isi

on
 o

f h
um

an
 rl

1h
ts 

pu
rs

ua
nt

 to
 su

ch
 la

w 
sh

al
l n

ot
 b

e 
dt

tm
td

 lo
 c

on
sti

tu
te

 
th

e f
ili

ng
 o

f I
I c

om
pl

trl
nt

 u
nd

er
 th

is 
su

bd
iv

isi
on

. 
· b.

 
No

tw
lth

6t
an

di
ng

 a
ny

 in
co

ns
ist

en
t p

ro
vi

sio
n 

o
f m

bd
iv

isi
on

·a
 o

f th
is 

se
ct

io
n,

 w
he

re
 a

 
· c

om
pl

ol
nt

 fl
ie

d 
wi

th
 t

ht
 c

ity
 c

om
m

iss
io

n 
on

 h
um

•n
 ri

gh
ts 

or
 th

e 
sta

te
 d

iv
ifi

on
 o

n 
hu

m
an

 rl
1h

ts 
is 

di
sm

iss
ed

 b
y t

he
 ci

ty
 co

m
m

iss
io

n 
on

 h
flm

an
 ri

gh
ts 

pu
rs

ua
nt

 to
 su

bd
i-

vl
slo

,u
 a,

 b
, •

or
 c 

o
f ie

cl
io

n 
8-

11
3 

o
f c

ha
pt

,r 
on

e o
f t

hi
s t

itl
e. 

or
 b

y t
he

 st
at

e d
ivi

sio
n 

o
f h

um
an

·ri
Bh

ll p
ur

su
an

t t
o 

nb
di

vi
si

on
 ni

ne
 o/

6f
1C

tio
n 

tw
o 

hu
nd

re
d n

ine
t)1

-6
ev

en
 o

f 
th

e e
nc

:u
tlw

, la
w fo

r od
m

in
lst

iw
tiN

 m
nv

en
le

nc
e.

 a
n 

gg
gr

ie
wd

 pe
rs

on
 sh

al
l m

ai
nt

ai
n 

11U
 ri

gh
t, 

1o
· co

m
m

e,u
:e

 a
 ci

vi
l I

IC
lio

np
un

,,a
nt

 to
 th

is
 ch

ap
te

r a
s iJ

 no
 su

ch
 co

m
pl

ai
nt

 
ha

d 
be

en
fl

l,d
. 

. 
. 

. 
c. 

Pr
io

r 
to

 c
om

m
tn

ci
ni

 • 
"d

vil
"a

cli
on

 p
ur

su
an

t t
o 

11
1b

div
l.s

ion
 a

 o
f t

hi
s l

lc
tio

n,
 t

he
 

pl
ai

nl
l//

 m
al

l_
..

,,
 • 

co
py

 ·o
f t

he
 c

om
pl

ai
nt

 u
p0

n·
 th

e 
ci

ty
 c

om
m

ils
io

n 
on

 h
flm

an
 

rig
ht

s a
nd

· t
~

 ,:o
rp

or
at

lo
n 

t»
,a

,n
l.;

' .
 ; 

. 
. ji

 .
. 

R
. A

pp
. 3

62



36
37

d.
A

tiv
il

ac
tio

n
co

m
m

en
ce

d
un

de
r

th
is

se
ct

io
n

m
us

t
be

co
m

m
en

ce
d

w
ith

in
th

re
e

ye
ar

s
be

,
or

w
ou

ld
be

re
si

di
ng

w
ith

su
ch

pe
rs

on
,

di
sa

bi
lit

y
or

aR
en

ag
e

or
ci

tiz
en

sh
ip

st
at

us
,

qf
te

r
th

e
al

le
ge

d
un

la
w

fu
l

di
sc

rh
ni

na
to

ry
pr

ac
tic

e
oc

cu
rre

d.
U

po
n

th
e

fil
in

g
of

a
.

as
de

fin
ed

in
ch

ap
te

r
on

e
of

th
is

tid
e.

co
m

pl
ai

nt
w

ith
th

e
ci

ty
co

m
ad

m
io

n
on

hu
m

an
rig

ht
s

or
th

e
st

at
e

di
vi

si
on

of
hu

m
an

:
c.

An
y

pe
rs

on
w

ho
vi

ol
at

es
su

bd
iv

is
io

n
a

or
b

of
th

is
se

cd
on

si
ta

ll
be

lia
bl

ef
or

a
ci

vi
l

rig
ht

s
am

i
du

rin
g

th
e

pe
nd

en
cy

of
su

ch
co

m
pl

ai
nt

an
d

an
y

co
ur

t
pr

oc
ee

di
ng

fo
r

pe
na

lty
of

no
t

m
or

e
th

an
fif

ty
th

ou
sa

nd
do

lla
rs

fo
r

ea
ci

t
vi

ol
at

io
n,

w
hi

ch
m

ay
be

re
vi

ew
of

th
e

di
sm

is
sa

l
of

su
ch

co
m

pl
ai

nt
,

su
ch

th
re

r
ye

ar
lim

ita
tio

ns
pe

rio
d

sh
al

l
be

re
co

ve
re

d
by

th
e

co
rp

or
at

io
n

co
un

se
l

in
an

ac
tio

n
or

pr
oc

ee
di

ng
in

an
y

co
ur

t
of

co
m

-
to

H
ed

.
pe

te
nt

ju
ris

di
ct

io
n.

e.
N

ot
w

ith
st

an
di

ng
an

y
in

co
ns

is
te

nt
pr

ov
is

io
n

of
th

is
se

ct
io

n,
w

he
re

a
co

m
pl

ai
nt

fil
ed

§
84

04
D

is
po

si
tio

n
of

ci
vu

pe
na

ld
er

.
An

y
ci

vi
l

pe
na

lti
es

re
co

ve
re

d
pu

rs
ua

nt
to

th
is

w
ith

th
e

ci
ty

co
m

m
is

si
on

on
hu

m
an

rig
ht

s
or

st
at

e
&v

is
io

n
of

hu
m

an
rig

ht
s

is
di

s-
ch

ap
te

r
sh

an
be

pa
id

in
to

th
e

ge
ne

ra
l

fu
nd

of
th

e
ci

ty
.

m
is

se
df

or
ad

m
in

is
tra

tiv
e

co
nv

en
ie

nc
e

an
d

su
ch

di
sm

is
sa

l
is

du
e

to
th

e
co

m
pl

ai
na

nt
's

C
H

AP
TE

R
7

m
al

fe
as

an
ce

,
m

is
fe

as
an

ce
or

re
ca

lc
itr

an
ce

,
th

e
th

re
e

ye
ar

lim
ita

tio
n

pe
rio

d
on

co
m

-
D

IS
C

R
IM

IN
AT

O
R

Y
BO

YC
O

TT
S

m
en

ci
ng

a
ci

vi
l

ac
tio

n
pu

rs
ua

nt
to

th
is

se
ct

io
n

sh
al

l
no

t
be

to
ne

d.
U

nw
H

lin
gn

es
s

to
§

8-
70

1
Le

gi
sl

at
iv

e
de

cl
ar

ad
on

.
Bo

yc
ot

ts
or

bl
ac

kl
is

ts
th

at
ar

e
ba

se
d

on
a

pe
rs

on
's

ra
ce

,
ac

ce
pt

a
re

as
on

ab
le

pr
op

os
ed

co
nc

ilia
tio

n
ag

re
em

en
t

sh
al

l
no

t
be

co
ns

id
er

ed
m

al
fe

a-
co

lo
r,

cr
ee

d,
ag

e,
na

tio
na

l
or

ig
in

,
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

,
m

ar
ita

l
st

at
us

,
ge

nd
er

,
se

xu
al

sa
nc

e,
m

is
fe

as
an

ce
or

re
ca

lc
itr

an
ce

.
or

ie
nt

at
io

n,
or

di
sa

bi
lit

y
po

se
a

m
en

ac
e

to
th

e
ci

ty
's

fo
un

da
tio

n
an

d
in

st
itu

tio
ns

.
In

co
nt

ra
st

f.
In

an
y

ci
vi

l
ac

tio
n

co
m

m
en

ce
d

pu
rs

ua
nt

to
th

is
se

ct
io

n,
th

e
co

ur
t,

in
its

di
sc

re
tio

n,
to

pr
ot

es
ts

th
at

ar
e

in
re

ac
tio

n
to

an
un

la
w

fu
l

di
sc

rim
in

at
or

y
pr

ac
tic

e,
co

nn
ec

te
d

w
ith

a
ta

bo
r

m
ay

aw
ar

d
th

e
pr

ev
ai

lin
g

pa
rty

co
st

s
an

d
re

as
on

aM
e

at
to

rn
ey

's
fe

es
di

sp
ut

e
or

as
so

ci
at

ed
w

ith
ot

he
r

sp
ee

ch
or

ac
tiv

iti
es

th
at

ar
e

pr
ot

ec
te

d
by

th
e

jir
st

am
en

dm
en

t

C
H

AP
TE

R
6

·
di

sc
rim

in
at

or
y

bo
yc

ot
ts

ca
us

e
ha

vo
c,

di
vi

de
th

e
ci

tiz
en

ry
an

d
do

no
t

se
rv

e
a

le
gi

tim
at

e
pu

r-

D
IS

C
R

IM
IN

AT
O

R
Y

H
AR

AS
SM

EN
T

po
se

.
Th

e
co

un
ci

l
de

cl
ar

es
th

at
di

sc
rim

in
at

or
y

bo
yc

ot
ts

ar
e

a
da

ng
er

ou
sl

y
in

si
di

ou
s

fo
rm

of
§

84
02

C
iv

H
ac

do
n

to
en

jo
in

di
sc

rim
in

at
or

y
ha

ra
sa

ne
nt

;
eq

ui
ta

N
e

re
m

ed
ie

s.
a.

W
he

n-
pr

ej
ud

ic
e

an
d

he
re

by
es

ta
bl

is
he

s
ap

ro
ce

du
re

fo
r

ex
pe

di
tio

us
ly

in
ve

st
ig

at
in

g
cl

ie
ga

tio
ns

of
th

is
ev

er
a

pe
rs

on
in

te
rfe

re
s

by
th

re
at

s,
in

tim
id

at
io

n
or

co
er

ci
on

or
at

te
m

pt
s

to
in

te
rfe

re
by

.
ty

pe
of

pr
ej

ud
ic

e,
as

su
rin

g
th

at
th

e
co

un
ci

l
an

d
m

ay
or

ar
e

du
ly

al
er

te
d

to
th

e
ex

is
te

nc
e

of
su

ch
th

re
at

s,
in

tim
id

at
io

n
or

co
er

ci
on

w
ith

th
e

ex
er

ci
se

or
en

jo
ym

en
t

by
an

y
pe

rs
on

of
rig

ht
s

ac
tiv

ity
an

d
co

m
ba

tin
g

di
sc

rim
in

at
or

y
bo

yc
ot

ts
or

bl
ac

kl
is

ts
.

se
cu

re
d

by
th

e
co

ns
tit

ut
io

n
or

la
w

s
of

th
e

U
ni

te
d

St
at

es
,

th
e

co
ns

tit
ut

io
n

or
la

w
s

of
th

is
st

at
e,

§
8-

70
2

D
ef

in
iti

on
s,

W
he

n
us

ed
in

th
is

ch
ap

te
r

or
lo

ca
l

la
w

of
th

e
ci

ty
be

ca
us

e
of

th
e

pe
rs

on
's

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

(1
)

Th
e

te
ym

"d
is

cr
im

in
at

or
y

bo
yc

ot
t

or
M

ac
kl

is
t"

m
ea

ns
an

y
ac

t
th

at
is

an
un

la
w

fid
di

s-

or
ig

in
,

ge
nd

er
,

se
xu

al
or

ie
nt

at
io

n,
ag

e,
w

he
th

er
ch

ild
re

n
ar

e,
m

ay
or

w
ou

ld
be

re
si

di
ng

w
ith

cr
im

in
at

or
y

pr
ac

tic
e

un
de

r
su

bd
iv

is
io

n
ei

gh
te

en
of

se
ct

io
n

8-
10

7
of

ch
ap

te
r

on
e

of
su

ch
pe

rs
on

,
m

ar
ita

l
st

at
us

,
di

sa
bi

lit
y

or
al

ie
na

ge
or

ci
tiz

en
sh

ip
st

at
us

as
de

fin
ed

in
ch

ap
te

r
.

th
is

tit
le

.
on

e
of

th
is

tit
le

,
th

e
co

rp
or

at
io

n
co

un
se

l,
at

th
e

re
qu

es
t

of
th

e
ci

ty
co

m
m

is
si

on
on

hu
m

an
(2

)
Th

e
te

rm
"c

om
m

is
si

on
"

m
ea

ns
th

e
N

ew
Yo

rk
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s.

rig
ht

s
or

on
hi

s
or

he
r

ow
n

in
iti

at
iv

e,
m

ay
br

in
g

a
ci

vH
ac

tio
n

on
be

ha
lf

of
th

e
ci

ty
fo

r
in

ju
nc

-
(3

)
Th

e
te

rm
"c

ou
nc

il"
m

ea
ns

th
e

co
un

ci
l

of
th

e
ci

ty
of

N
ew

Yo
rk

.
.

tiv
e

an
d

ot
he

r
ap

pr
op

ria
te

eq
ui

ta
N

e
re

lie
f

in
or

de
r

to
pr

ot
ec

t
th

e
pe

ac
ea

bl
e

ex
er

ci
se

or
en

jo
y-

§
8-

70
3

In
ve

st
ig

at
iv

e
re

po
rti

ng
re

qu
ire

m
en

ts
.

Th
e

fo
llo

w
in

g
re

qu
ire

m
en

ts
sh

al
l

ap
pl

y
to

m
en

t
of

th
e

rig
ht

s
se

cu
re

d.
al

l
co

m
pl

ai
nt

s
al

le
gi

ng
th

at
a

di
sc

rim
in

at
or

y
bo

yc
ot

t
or

bl
ac

kl
is

t
is

oc
cu

rri
ng

:
b.

An
ac

tio
n

pu
rs

ua
nt

to
su

bd
iv

is
io

n
a

m
ay

be
br

ou
gh

t
in

an
y

co
ur

t
of

co
m

pe
te

nt
ju

ris
-

(1
)

Th
e

co
m

m
is

si
on

sh
al

l
be

gi
n

an
in

ve
st

ig
at

io
n

w
ith

in
tw

en
ty

-fo
ur

ho
ur

s
of

th
e

fil
in

g
of

di
ct

io
n.

a
co

m
pl

ai
nt

w
hi

ch
al

le
ge

s
th

at
a

di
sc

rim
in

at
or

y
bo

yc
ot

t
or

bl
ac

kl
is

t
is

oc
cu

rri
ng

.

c.
Vi

ol
at

io
n

of
an

or
de

r
is

su
ed

pu
rs

ua
nt

to
su

bd
iv

is
io

n
a

of
th

is
se

ct
io

n
m

ay
be

pu
n-

(2
)

W
ith

in
th

re
e

da
ys

af
te

r
in

iti
at

in
g

su
ch

an
in

ve
st

ig
at

io
n,

th
e

co
m

m
is

si
on

sh
al

l
fil

e
a

is
he

d
by

a
pr

oc
ee

di
ng

fo
r

co
nt

em
pt

br
ou

gh
t

pu
rs

ua
nt

to
ar

tic
le

ni
ne

te
en

of
th

e
ju

di
ci

-
w

rit
te

n
re

po
rt

w
ith

th
e

m
ay

or
.

Th
e

re
po

rt
sh

al
l

st
at

e:

ar
y

la
w

an
d,

in
ad

di
tio

n
to

an
y

re
lie

f
th

er
eu

nd
er

,
a

ci
vi

l
pe

na
lty

m
ay

be
im

po
se

d
no

t
(a

)
th

e
al

le
ga

tio
ns

co
nt

ai
ne

d
in

th
e

co
m

pl
ai

nt
;

ex
ce

ed
in

g
te

n
th

ou
sa

nd
do

lla
rs

fo
r

ea
ch

da
y

th
at

th
e

vi
ol

at
io

n
co

nt
in

ue
s.

.
(b

)
w

he
th

er
th

e
co

m
m

is
si

on
ha

s
re

as
on

to
be

lie
ve

a
di

sc
rim

in
at

or
y

bo
y

:o
tt

or
M

ac
k-

§
84

03
D

is
cr

im
in

at
or

y
ha

ra
sa

ne
nt

s
ci

vi
l

pe
na

lti
es

.
a,

N
o

pe
rs

on
sh

al
l

by
fo

rc
e

or
lis

t
is

ta
ki

ng
pl

ac
e;

an
d

th
re

at
of

fo
rc

e,
kn

ow
in

gl
y

in
ju

re
,

in
tim

id
at

e
or

in
te

rfe
re

w
ith

,
op

pr
es

s,
or

th
re

at
en

an
y

ot
he

r
(c

)
st

ep
s

th
e

co
m

m
is

si
on

ha
s

ta
ke

n
to

re
so

lv
e

th
e

di
sp

ut
e.

pe
rs

on
in

th
e

fre
e

ex
er

ci
se

or
en

jo
ym

en
t

of
an

y
rig

ht
or

pr
iv

ile
ge

se
cu

re
d

to
hi

m
or

he
r

by
th

e
(3

)
If

it
is

st
at

ed
w

ith
in

th
e

up
or

t
de

sc
rib

ed
in

su
bd

iv
is

io
n

tw
o

of
th

is
se

ct
io

n
th

at
th

e
co

ns
tit

ut
io

n
or

la
w

s
of

th
is

st
at

e
or

by
th

e
co

ns
tit

ut
io

n
or

la
w

s
of

th
e

U
ni

te
d

St
at

es
or

lo
ca

l
co

m
m

is
si

on
ha

s
re

as
on

to
be

lie
ve

th
at

a
di

sc
rim

in
at

or
y

bo
yc

ot
t

or
bl

ac
kl

is
t

ha
s

ta
ke

n
la

w
of

th
e

ci
ty

be
ca

us
e

of
th

e
ot

he
r

pe
rs

on
's

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

pl
ac

e,
w

ith
in

th
irt

y
da

ys
af

te
r

fil
in

g
su

ch
re

po
rt,

th
e

co
m

m
is

si
on

sh
al

lfd
e

a
se

co
nd

or
ig

in
,

ge
nd

er
,

se
xu

al
or

ie
nt

at
io

n,
ag

e,
m

ar
ita

ls
ta

tu
s,

di
sa

bi
lit

y
or

al
ie

na
ge

or
ci

tiz
en

sh
ip

st
a-

re
po

rt
w

ith
th

e
m

ay
or

an
d

th
e

co
un

ci
l.

Th
is

se
co

nd
re

po
rt

sh
al

l
co

nt
ai

n:

tu
s,

as
de

fin
ed

in
ch

ap
te

r
on

e
of

th
is

tit
le

.
(a

)
a

br
ie

f
de

sc
rip

tio
n

of
th

e
al

le
ga

tio
ns

co
nt

ai
ne

d
in

th
e

co
m

pl
ai

nt
;

b.
N

o
pe

rs
on

sh
al

l
kn

ow
in

gl
y

de
fa

ce
,

da
m

ag
e

or
de

st
ro

y
th

e
re

al
or

pe
rs

on
al

pr
op

er
ty

(b
)

a
de

te
rm

in
at

io
n

of
w

he
th

er
pr

ob
aM

e
ca

us
e

ex
is

ts
to

be
lie

ve
a

di
sc

rim
in

at
or

y
bo

y-

of
an

y
pe

rs
on

fo
r

th
e

pr
a'

po
se

of
in

tim
id

at
in

g
or

in
te

rfe
rin

g
w

ith
th

e
fre

e
ex

er
ci

se
or

co
tt

or
bl

ac
kl

is
t

is
ta

ki
ng

pl
ac

e;
en

jo
ym

en
t

of
an

y
rig

ht
or

pr
iv

ile
ge

se
cu

re
d

to
th

e
ot

he
r

pe
rs

on
by

th
e

co
ns

tit
ut

io
n

or
(c

)
a

re
ci

ta
tio

n
of

th
e

fa
ct

s
th

at
fo

rm
th

e
ba

si
s

of
th

e
co

m
m

is
si

on
's

de
te

rm
in

at
io

n
of

la
w

s
of

th
is

st
at

e
or

by
th

e
co

ns
tit

ut
io

n
or

la
w

s
of

th
e

U
ni

te
d

St
at

es
or

by
lo

ca
llo

w
of

pr
ob

aM
e

ca
us

e;
an

d
*

th
e

ci
ty

be
ca

us
e

of
th

e
ot

he
r

pe
rs

on
's

ac
tu

al
or

pe
rc

ei
ve

d
ra

ce
,

cr
ee

d,
co

lo
r,

na
tio

na
l

(d
)

if
th

e
bo

yc
ot

t
or

M
ac

kl
is

t
is

co
nt

in
ui

ng
at

.th
e

da
te

of
th

e
re

po
rt,

ad
es

cr
ip

tio
n

of
or

ig
in

,
ge

nd
er

,
se

xu
al

or
ie

nt
at

io
n,

ag
e,

m
ar

ita
l

st
at

us
,

or
w

he
th

er
ch

ild
re

n
ar

e,
m

ay
al

l
ac

tio
ns

th
e

co
m

m
is

si
on

or
ot

he
r

ci
ty

ag
en

cy
ha

s
ta

ke
n

or
w

ill
un

de
rta

ke
to

re
so

lv
e

th
e

di
sp

ut
e.

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

36
 

d.
 A

 o
w

l,i
a.

,,
 C'O

lllllle
ad,

,,,..
 tl"6

 ll
dl

on
 m

us
t k

 ~
e.

nm
l w

ith
in

 t
h

 yi
an

 
-.,

,..
. ,

_
 d

.,
.J

 ""
"6

w/
W

 dJ
#rb

nlu
lor

y ,.
-,,

,:t
a 

Of
fll

l'l
'ed

.-_
 U

po
n 

-tM
-./

lli
lll

 -o
ja

 
tol

lf/J
ltll

.JI
I w

ith
 tl

w
 d

ly
 to

llll
llll

slo
ri o

n "
""

""
' ri

1l
ru

 or
 tir

e l
ttl

te 
di

"ls
io

" o
f l,

111
111

111
. 

,,,,,
_ ll

ltd.
,,,,,

,,,. 
tir

e p
en

tlM
q 

·o1
 ac

lr
 c

om
pl

ai
nt

 a
nd

 an
y_

 t:
o1

1r
l 

/~
 

,n
in

, o
/t

M
 ,.,

,,,
,_

,, o
f n

d
 co

,n
plo

ln
t, l

1lc
h 

th
nt

 ,_
,.

 llm
lll

lti
on

s ,
-l

o
d

 ih
aU

 b
e 

to
lk

d.
 

. 
. 

e. 
No

tw
it1

tst
ml

dl
11

1 
•"

Y 
In

co
ns

ist
en

t p
ro

"i
slo

n 
o

f i
hl

s l
fft

lo
n,

 w
ht

re
 " 

co
m

p/
fli

nt
 fl

l«
J 

wi
th

 th
e 

ci
ty

 c
om

m
w

to
n 

on
 "

""
'"

" 
ri

gh
t, 

or
 ll

tlt
e 

dl
ws

lo
n 

o
f h

11
m•

n 
rig

ht
s I

s 
di

s-
m

ilu
d

/o
r a

dm
in

ist
r•

tlv
e c

on
wn

le
nc

e a
nd

 su
ch

 d
lsm

lsl
al

 is
 d1

1e_
 to

 th
e c

om
pl

•ln
an

t•,
 

m
a

U
~

 m
ll/

H
lll

nt
:e

 o
r l

'fJ
Ct

lld
tr1

11
1c

e. 
th

e 
th

re
e y

ea
r l

im
ita

tio
n 

pe
ri

od
 o

n 
co

m
-·

 
III

O
O

llf
 • 

d
w

l «
li

on
 p

w
,w

nt
 to

 th
b 

se
ct

io
n 

sh
al

l n
ot

 b
e 

to
llt

d.
 · U

nw
lll

ln
1n

m
 to

 
«

a
p

t•
 ret/

l/lO
_,. p

ro
po

nd
 co

lld
llt

lll
on

 ,,
,,_

,,,
,,,

, sl
HI

JI 
no

t b
e c

on
si

de
m

l 1
11

,ll/
ea

-
11

11
1«

, lt
lls/

et1
111

11t
t o

r l
'ff

llk
llr

tln
ce

. 
/.

 
In

 "
"'

 ci
.,;

/ a
ct

io
n 

co
m

m
t:n

ffl
l p

ur
sn

nt
 to

 th
is

 ae
cll

on
, t

he
 co

ur
t, 

in
 it

s d
isc

re
tio

n,
 

,n
,q

 flW
llr

d 
tir

e p
re

w
zl

lin
r p

ar
ty

 C
OS

l81
1n

d r
ea

so
n1

1b
le 

•t
to

rn
q'

I /
ns

. 
C

H
A

P
TE

R
6 

DI
SC

RI
M

IN
AT

OR
Y 

HA
RA

SS
M

EN
T 

I l
.f

fl
Z

 a
.a

 fll:
tlo

n 
to

 ,n
Jo

ln
 d

bO
'fm

ln
•o

r1
 lr

on
m

m
ffl

t; 
et1

11
lta

'bk
 rm

re
dl

u.
 "

· -
W

he
n-

ne
r 

11
 ,
,.

.,
,,

 ln
ls

-/
er

a 
by

 tl
rr«

11
1, 

in
tim

id
at

io
n 

or
 c

ot
rc

lo
n 

or
 •

tte
m

pt
s 

to
 I

nt
er

/e
re

 b
y 

tlu
at

ts
, 

ln
lim

ld
tll

io
n 

or
 c

oe
rd

on
 w

ith
 ti

re
 e

xe
rc

ise
 o

r 
en

jo
1m

en
l b

1 
11

ny
 p

er
so

n 
o

f r
i1

ht
s 

•
~

 by
 tir

e c
on

sti
lll

lio
n 

or
 l"

"'6
 o

f t
he

 U
nl

ttd
_S

ltl
la

, t
he

 co
n.r

lit
11

tlo
n o

r. 
la

ws
 o

f th
is

 st
at

e,
 

or
 lo

etl
l la

w 
o

f t
lie

 di
? 

b«
tn

ls
e o

f t
he

 pe
r,o

n'
s o

ct1
1•

 or
 pm

:a
t,,

d r
«e

, t
re

ed
, c

ol
or

, n
at

io
na

l 
or

l,u
,, 

,.
,,

..
_

 #
Jl

N
I o

rif
flt

lll
io

n,
 ~

. 
w

he
t,_

. d
til

dr
en

 ,
n

, m
ay

 or
 w

ou
ld

 b
e r

ai
di

ng
 w

ith
 

sll
Ch

 p
,n

o1
1.

 ll
fll

rit
tll

 ,,
.,

Il
l,

 d
ts

ob
ill

~ 
or

 o
lw

na
ge

 o
r d

li:
m

sl
ri

p 
st

at
us

 II
I d

ef
in

ed
 in

 c
ha

p1
.,-

o,
w 

o
f t

hl
l t

ilt
,, 

tir
e 

co
,p

or
,,t

io
n 

co
,,n

n/
, 

flt 
tir

e .
re

qu
es

t o
f t

he
 d

t1
 c

om
m

iss
io

n 
on

 h
um

an
 

ri1
h1

1 or o
n 

hi
s or

• ow
n 

in
ltl

at
tv

,, 
m

ay
 b

ri
nr

 a 
ciY

II 
ac

tio
n 

o,r
 b

eh
al

f o
f ti

re
 d

ty
 fo

r i
nj

un
c~

 
liv

e a
nd

 ot
he

r f
l/J

pr
op

rl-
,e

 e
qu

ita
bl

e r
lll

ef
 in

 o
rd

er
 to

 p
ro

te
ct

 th
e p

ea
ce

ab
le 

ae
rc

is
, o

r e
nj

o1
-

m
,n

1
 o

f t
he

 rq
h/

8 
lt!

Cf
lre

d.
 

· 
b.

 
A

n 
«l

io
n P

lll
'II

III
R

I t
o 

11
1b

dlw
sio

n a
 m

q
 be

 br
o1

11
ht 

In
 •n

y c
ou

rt 
o

f c
om

pe
te

nt
 Ju

rls
-

dk
tio

n.
 

. 
c. 

Y
lo

lo
lio

n 
o

f a
n 

or
w

 i-
-
' p

,,rs
11

11
nt 

to
 s1

1b
dM

1io
n 

• 
o

f t
hi

s s
ec

tio
n 

m
q

 b
e p

u,
r-

is
lt«

J b
y •

pr
ot

:e
dl

,,g
/o

r c
on

t,m
pt

 b
ro

up
t p

un
11

11
nt 

to
 ,u

tid
t!

 ni
ne

te
en

 o
f th

ej
11

di
d-

"'
Y 
la

w
•
 In

 ""
'6t

io1
1 
to•

• rl
lle

/ th
fm

uu
l,r

. •
 c

ivi
l p

en
al

ty
 m

q
 k 

hn
po

tt«
J n

ot
 

at
:f

ft
lil

l•
 lf

fl
 tlr

o1
11

r1n
d d

o/
1,

n /
or

 s
h

 da
y 

th
ot

 th
e 

vi
ol

tll
io

n 
co

nt
ln

u&
1 •

. 
I 1

-fO
J 
,,,_

,,,,.
.,or

y IM
::w

ww
 .. ,

nt
; 

dv
6 

,-
,,

.J
tl

a.
 1

1. 
N

o 
pe

rs
on

 s
ha

ll 
by

 fo
rc

e 
or

 
t,,

,e
at

 o
f /o

m
, k

no
w

tn
il.

, l
'fl

ur
,. 

ln
tim

id
at

, o
r I

nt
er

/e
r, 

wl
tlr

, o
p,

,;
m

, .o
r t

hr
ea

te
n 

an
y o

th
er

 
/H

ffO
n 

In
 lh

e/
re

ea
er

ds
e 

or
 _,

nj
oy

m
en

t o
f ,m

y r
i1

ht
 o

r p
rl

"U
,i

, s
ec

ur
ed

 to
 h

im
 o

r h
er

 b
y t

he
 

co
11

1tl
t11

tio
n o

r.
,,

,,
, o

f t
hi

.l s
lll

te
 o

r "
1 t

he
 co

ns
tll

llt
lo

n 
or

 lo
ws

 o
f t

he
 U

ni
te

d 
Stt

1t1
1 o

r l
oc

al
 ·_ 

ltz
w 
o

f*
 d

ly
 ,
-
.,

_
 o

f,
,_

 Ol,
_._

,_,,
,,, 's

 tl
dl

ltl
l o

r-
pe

r«
l'l

ed
 ,,

..
 .. t

rtl
ld

, c
ol

or
. n

ot
io

na
l 

or
l1

in
. ,

,,,
,.,

_ 
.-

nt
ll

 or
lll

nl
ot

lo
n,

 .
,
 lll

flr
itt

ll "
"'

"'
• d

lst
lb

ill
ty

 o
r i

lli
en

-,e
 o

r c
ltl

un
,h

ip
 st1

1-
111

1, 
• 

•1
1n

«li
11

 c/
w

pt
tr

 on
e o

f th
/.r

 tl
tt

,.
 

· 
. 

-
--, 

.-
. . .

 
· 

I>.
 

N
o

,,
,,

_
,,

_
,,

 b
to

w
ln

,ty
 -
,
 •
•
 d

.,
,,

,,
. o

r t
hs

tr
oy

 t1
-_ 

,w
/ o

r p
tn

,in
lll

 pr
op

er
ty

 ·
 

o
f lll

fJ'
,,.,

,,,,
 /or,

,_ P
"'1

IO
H 

o/
m

tim
lr

la
tin

g 
or

 ln
t,r

fl1
rln

• w
ith

 th
,f

r,
e e

nr
ci

s,
 or

 
tlf

/O
Y,

,,_
 o

f •
Y

 rl
1h

t o
r p

m
llt

,e
sl

CU
l'f

d 
to

 th
i o

th
er

 ,-
,o

n
 by

 th
e c

on
sti

tu
tio

n 
or

 
,_

 o/
tl

u .
,.

,,
 or b1

 tir
e c

on
,tl

lu
tlo

n 
or

 III
WI

 o
f,

;,
, U

nl
ltd

,S
tti

ta
 o

r b
y l

oc
al

 la
w 

o
f 

-,
-c

1
q

 _
,,

._
 o

f t
he

°'
""

 pn
on

 
Ge

t11
al 
or,

,.,_
.., rr

,ce
_ 

cre
td.

 "c
oto

,; n
at

lo
n•

I 
or

lp
t.

,,,
,,,

.. 
or

#M
lo

llo
n.

 -
.
 ""

""
"1

 llo
l1

8,
 o

r w
it«,

_;. 
dl

lid
re

n 
en

, m
ay 

k
,o

r
w

o
"
d

b
e
.~

~
-
•
lt

~
~

-
•
~

o
r
~

,t
,,

;
_

~
-
-
-
_

 
os

 dt
lji

ne
d 

In
 c

ht
,p

te
i o

ne
 ,i/

-tl
tis

 tlt
ie

. 
· 

' ·
 , ·.

 --
·-

: 
· 

· 
· 

· --
-

.; 
· •

 ; 
c.

 
A

ny
 pe

no
n 

who
 'Vl

ola
ta 8

llb
di

Yi
sl

on
 ti 

or
 ,;

 o
f O

liu
ed

ion
 .
.
 lie 

lia
bl

e/
or

 a
 cl

'll
l 

pe
na

lty
. o

f n
ot

 m
or

e:
,,_

 f,J
ty

_t
lio

um
nt

l d
al

lo
n 

fo
r 

m
di

 w
olt

ltio
n, 

'W
hi

ch
··m

tiy
 ,,.

-
. 

re
co

wr
td

 by
 th

e c
or

po
r,,

tio
n 

co
ru

m
l in

 an
 «

li
on

 or
 pr

o,
.w

tlln
g-

ln
 a

np
 co

11
rt :

Of
 co

m;
. 

pe
te

nt
 Ju

ris
di

ct
io

n.
 

· 
· 

· 
' 

U
O

I 
D

isp
os

iti
on

 o
f d

vl
l ,.,

.,11
111

& .
 An

y ·
ci

w
l p

en
o/

tif
!S

 r«
'O

wn
d p

,us
ua

nt 
. lo

 • th
is-

. 
ch

ap
t•

 sh
al

l b
e p

ai
d 

In
to

 th
e ,

en
er

al
/ll

lld
 o

f th
e d

ty
. .

 
-

.C
H

A
PT

ER
-7

 
D

IS
CR

IM
IN

A
TO

RY
 B

O
Y

CO
TI

'S 
I 1

-1
01

 l.
ef

&l
at

m
 de

d.
.,,

,.,
,,.

 B
oy

co
tts

 or
 bl

od
cl

isl
s t

ha
t ,

n
 bt

lff
ll o

n•
 p,

no
n'

s r
ac

e, 
co

lo
r, 

cr
ee

d,
 ar

e, 
na

tio
na

l o
rig

in
, a

lie
na

,e
 o

r d
tif

ef
flh

ip
 st

at
us

, m
ar

ita
l s

ta
tu

s, 
,e

nt
kr

, s
ex

ua
l 

or
ie

nt
at

io
n,

 o
r d

isa
bi

lit
y p

os
e a

 m
en

u
 to

 th
e c

ity
's 

fo
un

da
tio

n 
an

d i
ns

tir
ut

io
ns

. I
n 

co
nt

na
t 

to
 p

ro
te

,ts
 th

at
 ar

e i
n 

re
ac

tio
n 

to
 a

n 
un

lt1
W

fli
l d

isc
rim

in
at

or
y p

ra
cti

ce
, c

on
ne

ct
ed

 w
ith

 a
 la

bo
r 

di
lp

11
te 

or
 as

od
at

td
 _w

ith
 o

th
er

 sp
ee

ch
 o

r a
ct

iv
iti

es
 th

at
 a

re
 pr

ot
ec

ttd
 by

 th
ef

in
t a

m
en

dm
en

r 
di

sc
rim

in
at

or
y 

bo
yc

ot
ts

 ca
us

e h
av

oc
, d

l'l
lia

 th
e 

dt
iu

nr
y 

an
d 

do
 n

ot
 se

rv
e a

 le
gi

tim
at

e 
pu

r-
po

se
. 

Ti
re

 co
11

11
cil

 d
,c

/a
ra

 th
at

 d
isc

rim
in

at
or

y 
bo

yc
ot

ts 
ar

e 
a 

da
n1

"u
sl

y 
in

si
di

ou
s/

ar
m

 o
f 

pr
ej

ud
ic

e •
nd

 he
re

by
 e,

ta
bl

is
lr

a a
 pr

oc
ed

ur
e/

or
 ex

pt
di

tio
l#

Sl
y i

nv
es

tig
al

in
, t.

llt
#o

tio
ns

 o
f tl

;is
 .

 
ty

pe
 o

f p
r,j

11
dl

ce
, a

sn
ui

nr
 th

at
 tir

e c
ou

nc
il a

nd
 m

ay
or

 o
rr

 d1
1ly

 a
le

rt
«!

 to
 th

e a
is

te
n~

 o
f s

uc
h 

· 
ac

tiv
ity

 a
nd

 co
m

ba
tin

g 
di

sc
rim

in
t1

to
ry

 b
oy

co
tts

 o
r b

la
ck

lis
ts

. 
. 

I 1
-1

02
 D

ef
,n

lti
r,n

s. 
W

he
n 

11
11

d i
n 

tl"
6 

ch
ap

ter
 

(I
} 

-T
ire

 te
rm

 •d
isc

rim
in

at
or

y b
oy

co
tt 

or
 bl

llc
kl

is
t,•

 m
fff

flS
 an

y a
ct

 t"
'1t

 is
 an

 u
nl

aw
fu

l d
is-

cr
im

in
at

or
y p

ra
ct

ic
e 
u

n
• 

su
bd

iv
isi

on
 e

ig
ht

ee
n 

o
f s

«t
io

n 
B-

10
1 

o
f c

ha
pt

er
 o

ne
 o

f 
th

is
 ti

tle
. 

-
(2

) 
Ti

t,:
 1

.-m
 •c

om
m

iss
io

n"
 m

ea
ns

 th
e N

ew
 Y

or
k 

cit
y 

co
m

m
m

io
1t

 o
n 

hu
m

an
 ri

gh
ts.

 
(3

) -
Th

e 
te

rm
 •c

o1
1n

dt
• m

ea
ns

 th
e c

ou
nc

il 
o

f t
he

 ci
ty

 o
f N

ew
 Y

or
k.

 
. 

§ 
l-

10
J 

-l
n"

ll
tl

i,,
tw

e r
ep

or
tln

1 
re

qu
in

nl
lll

ts
. 

Th
e f

ol
lo

wi
ng

 re
qu

ire
m

en
ts 

sh
al

l a
pp

ly
 to

 
al

l c
om

pl
ai

nt
s t

lll
e,

in
g 

th
at

 a
 d

is
ai

m
in

at
or

y 
bo

yc
ot

t o
r b

la
ck

lis
t i

s o
cc

ur
rin

g:
 

( I
} 

Ti
re

 co
m

m
iss

io
n s

ha
ll b

eg
in

 a
n 

ln
w

st
i,,

,ti
on

 w
ith

in
 tw

en
ty

-fo
ur

 hO
III

'$ 
o

f th
e f

ili
ng

 o
f 

a 
co

m
pl

ai
nt

 w
hi

ch
 a

lle
,G

 th
at

 a
 di

sc
rim

in
tlt

or
y 

bo
yc

ot
t o

r b
la

ck
lis

t is
 oc

cu
rr

in
g.

 
(2

) 
W

ith
in

 th
re

e 
da

ys
 a

/I
r i

ni
tio

tin
1 s

uc
h 

on
 in

W
!S

ti,o
tio

n. 
th

e 
co

m
m

iss
io

n 
s"'

1U
 fi

le
 o

 
wr

itt
en

 r
qo

rt
 -w

ith
 th

e m
ay

or
. T

he
 n

po
rt

 sh
al

l s
ta

te
: 

(II
} 

th
e a

lle
,a

tio
u 

co
nt

ai
ne

d in
 th

e c
om

pl
lli

nt
; 

· 
(b

) 
wh

et
he

r t
he

 co
m

m
iss

io
n 

ht1
1 r

,a
so

n 
to

 b
eli

ev
e a

 di
sc

rim
in

at
or

y 
bo

>:
ot

t o
r b

la
ck

-
lis

i is
 tl

lk
in

r p
lo

te
; t

ln
d 

(c
} 

st
,p

s t
he

 co
m

m
iss

io
n 

h1
11

 ta
un

 to
 re

so
l~

 th
e d

isp
ut

e. 
(3

) 
q 

it_
 is

 st
at

ed
 w

itl
rin

 tb
e 

re
po

rt 
de

sr
:ri

be
d 

In
 1

11
bd

l"i
sio

n 
tw

o 
o

f l
hi

s .
se

cti
on

 th
at

 th
e 

co
m

m
iss

io
n 

ho
s r

ea
so

n 
to

 b
ll

in
e 

th
at

" d
ist

:rl
mJ

na
tor

y b
oy

co
ll 

or
 bl

ac
kl

is
t h

as
 to

ke
n 

pl
ac

e. 
wi

th
in

 th
irt

y 
da

ys
 a

/lt
r f

ili
ng

 n
lC

h 
re

po
rt

, t
he

 co
m

'll
isl

io
n 

sh
lll

l /l
ie

 a
 1,

co
nd

 
_ r

ep
or

t w
ith

 th
e 

m
ay

or
 a

nd
 th

e c
ou

nc
il.

 T
hi

s s
,c

on
d 

re
po

rt
 sh

al
l c

on
ta

in
: 

(II
} 

· a
 br

ief
 da

cr
ip

tlo
n 

of
 th

e l
lll

e,
at

io
ns

 co
nt

ai
ne

d i
n 

th
e c

om
pl

ai
nt

; 
(b

J 
"d

et
~m

in
at

io
n o

f w
he

th
er

 pro
bab

le a
,,

-
ms

ts t
o 

be
lie

ve
 a

 di
sc

rim
in

at
or

y b
o~

 
co

tt 
or

 bl
llc

kJ
lst

 ii
 ta

ki
ng

 pl
ac

e;
 

· 
. 

_ 
(c

} 
,,

 re
dt

ilt
io

n 
o/

th
ef

oc
ts

 lh
ot

fo
rm

 th
e b

tll
il o

f th
e c

om
m

im
on

's 
de

ttr
m

in
ot

io
n 

o
f 

. 
pr

ob
tm

lt 
co

•:
 an

d 
_ 

· 
_ -

· .
 

· 
-

-
. ·

 
_ .

 
· 

(d
) 

If
 th

, b
oy

co
tt 

or
 bl

ac
kl

ist
 Is

 co
nt

ln
lll

nr
 11

1 t
he

 do
te 

o
f*

 ,r
po

rt
. 1

1 d
es

cri
ptU

HI
 o

f 
111

1 a
ct

io
ns

 th
e 

co
mn

iils
ion

 or
 ot

he
r d

'1
 a

,,n
,:y

 I
m

 ta
ke

n 
or

 w
ill

 rm
dl

rta
ke

 to
· 

,w
ai

ve
 th

, d
isp

11
te.

 

.. 
.-, 

R
. A

pp
. 3

63



(4
)

U
S

An
da

g
of

pn
eb

ab
le

co
ns

e
t

no
t

co
nt

ai
ne

d
he

th
e

re
or

t
re

qu
ire

d
by

su
bd

iv
is

io
n

(5
)

Se
ct

io
ns

8-
11

8,
8-

12
3,

8-
12

4,
8-

12
5

an
d

8-
12

9
of

su
ch

ad
m

in
is

tra
tiv

e
co

de
as

ad
ite

d

th
re

e
of

th
ir

se
ct

io
n

an
d

th
e

bo
yc

ot
t

or
bl

ac
kR

st
co

nt
in

ua
r

fo
r

at
or

e
th

an
tw

en
ty

da
ys

or
am

en
de

d
by

se
ct

io
n

on
e

of
th

is
lo

ca
l

la
w

,
sh

al
l

ap
pl

y
to

or
de

rs
is

su
ed

by
th

eN
ew

an
dn

sp
en

t
to

th
e

en
po

rt'
s

re
le

as
e,

th
en

,
up

on
de

nt
an

d
of

th
e

m
ay

er
-o

r
to

un
cH

th
e

Yo
rk

ci
ty

co
m

m
is

si
on

on
bu

m
an

rig
ht

s
on

or
af

te
r

su
ch

ef
fe

ct
iv

e
da

te
;

co
nu

ni
ss

io
n

sh
a#

ag
af

at
e

su
eñ

re
or

t.
R

ep
or

t
up

da
te

r
si

sa
ll

de
ta

H
:

.
+

(6
)

Se
ct

io
ns

8-
40

2,
8-

40
4,

8-
50

2,
8-

60
2

an
d

8-
60

3
of

su
ch

ad
m

in
is

tra
tiv

e
co

de
,

as
ad

de
d

(4
)

w
he

th
er

or
no

t
th

e
co

ne
si

ss
io

tt
pr

es
en

tly
ha

t
pr

ob
ab

le
ca

us
e

to
be

lie
ve

a
di

sc
rim

i.
by

se
ct

io
n

tw
o

of
th

is
lo

ca
l

la
w

,
sh

al
l

ap
pl

y
to

ca
us

es
of

ac
tio

n
ar

is
in

g
on

or
af

te
r

no
to

ry
bo

yc
ot

t
or

bl
ac

kl
is

t
is

ta
ki

ng
pl

ac
e:

an
d

su
ch

ef
fe

ct
iv

e
da

te
;

(b
/

af
t

ne
w

ac
nv

ity
th

e
co

m
m

is
si

on
or

ot
he

r
ci

ty
ag

en
cy

ha
s

ta
ke

n
or

w
ill

un
de

rta
ke

(7
)

N
o

ac
tio

n
pu

rs
ua

nt
to

ch
ap

te
r

5
of

tit
le

8
of

su
ch

ad
m

in
is

tra
tiv

e
co

de
,

as
ad

de
d

by

to
re

so
f

w
th

e
As

pu
te

.
se

ct
io

n
tw

o
of

th
is

lo
ca

l
la

w
,

sh
al

l
be

co
m

m
en

ce
d

pr
io

r
to

th
e

tw
o

hu
nd

re
d

an
d

se
ve

n-

(5
)

U
th

e
co

m
m

is
si

on
de

te
rm

in
er

th
at

th
e

di
sc

io
ru

re
of

an
y

ht
fo

rm
at

io
n

in
a

re
po

rt
tie

th
da

y
af

te
r

su
ch

ef
fe

ct
iv

e
da

te
;

re
gu

ire
d

by
th

is
as

ct
io

n
m

ay
in

te
rfe

re
w

ith
or

co
m

pr
om

is
e

ap
en

di
ng

in
ve

st
ig

at
io

n
or

*
(8

)
Th

e
N

ew
Yo

rk
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s

m
ay

ta
ke

an
y

ac
tio

ns
ne

ce
ss

ar
y

fo
r

ef
fo

rts
to

re
so

lv
e

th
e

di
sp

ut
e

by
m

ed
ia

tio
n

or
co

nc
illa

tio
n,

it
sh

al
lfi

le
th

e
re

po
rt

w
ith

-
th

e
im

pl
em

en
ta

tio
n

of
th

is
lo

ca
l

la
w

pr
io

r
to

su
ch

ef
fe

ct
iv

e
da

te
in

cl
ud

in
g,

bu
t

no
t

ou
t

su
ch

bl
fo

rm
at

io
n

an
d

st
at

e
in

th
e

re
po

rt
th

e
re

as
on

s
fo

r
om

itt
in

g
su

ch
bl

fo
rm

a-
lim

ite
d

to
,

th
e

ad
op

tio
n

of
an

y
ne

ce
ss

ar
y

ru
le

s.

st
on

.

§
3.

a.
W

ith
is

on
e

hu
nd

re
d

ei
gh

ty
da

ys
af

te
r

th
e

da
te

of
en

•c
em

en
t

of
th

is
lo

ca
l

la
w

,
th

e

N
ew

Yo
rk

ci
ty

co
m

m
i=

ia
n

on
hu

m
an

rig
ht

s
sh

al
l

co
nd

uc
t

a
he

ar
in

g
to

co
ns

id
er

w
he

th
er

th
e

TH
E

C
rrY

O
F

N
EW

YO
R

K,
O

FF
IC

E
O

F
TH

E
C

IT
Y

C
LE

R
K,

S.
S.

:

ci
ty

's
hu

m
an

rig
ht

s
la

w
sh

ou
ld

be
am

en
de

d
to

au
th

or
iz

e
su

ch
co

m
m

is
si

on
to

re
qu

ire
pe

rs
on

s
I

he
re

by
ce

rti
fy

th
at

th
e

fo
re

go
in

g
is

a
tru

e
co

py
of

a
lo

ca
l

la
w

of
Th

e
C

ity
of

N
ew

Yo
rk

,

or
cl

as
se

s
of

pe
rs

on
s

to
m

ak
e

an
d

ke
ep

ad
di

tio
na

l
re

co
rd

s
re

le
va

nt
to

th
e

de
te

rm
in

at
io

n
of

pa
ss

ed
by

th
e

C
ou

nc
il

on
Ju

ne
5,

19
91

,
an

d
ap

pr
ov

ed
by

th
e

M
ay

or
on

Ju
ne

18
,

19
91

.

w
he

th
er

un
la

w
fu

l
di

sc
rim

in
at

or
y

pr
ac

tic
es

ha
ve

be
en

or
ar

e
be

in
g

co
m

m
itt

ed
an

d
m

ak
e

su
ch

C
AR

LO
S

C
U

EV
AS

,
C

ity
C

le
rk

,
C

le
rk

of
th

e
C

ou
nd

I

re
po

rts
th

er
ef

ro
m

as
th

e
co

m
m

is
si

on
sh

al
l

pr
es

cr
ib

e
by

ru
le

as
ar

e
re

as
on

ab
le

,
ne

ce
ss

ar
y

an
d

ap
pr

op
ria

te
fo

r
th

e
en

fo
rc

em
en

t
of

ch
ap

te
r

1
of

tit
le

8
of

th
e

ad
m

in
is

tra
tiv

e
co

de
of

th
e

ci
ty

of
N

ew
Yo

rk
as

am
en

de
d

by
se

ct
io

n
on

e
of

th
is

lo
ca

l
la

w
,

an
d

sh
al

l
su

bm
it

to
th

e
m

ay
or

an
d

th
e

co
un

ci
l

re
co

m
m

en
da

ria
ns

,
if

an
y,

w
ith

re
sp

ec
t

th
er

et
o.

C
ER

TI
FI

C
AT

IO
N

PU
R

SU
AN

T'
tO

M
U

N
IC

IP
AL

H
O

M
E

R
U

LE
LA

W
§

27
tb

a
th

e

b.
W

ith
in

tw
el

ve
em

on
th

s
af

te
r

th
e

en
ac

tm
en

t-o
f

th
is

lo
ca

l
la

w
,

th
e

co
rp

or
at

io
n

co
un

se
l

Pu
rs

ua
nt

to
th

e
pr

ov
is

io
ns

of
M

un
ic

ip
al

H
om

e
R

ul
e

La
w

§
27

,
I

he
re

by
ce

rti
fy

t

an
d

th
e

ch
ai

rp
er

so
n

of
th

e
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s

sh
al

l
is

su
e

a
re

po
rt

fo
th

e
co

un
ci

l
en

cl
os

ed
1o

ca
l

la
w

(L
oc

al
La

w
39

of
19

91
,

C
ou

nc
il

In
t.

N
o.

46
5-

A)
co

nt
ai

ns
th

e
co

rre
ct

te
x

on
th

e
op

er
at

io
n

an
d

re
su

lts
of

th
e

pr
oc

ed
ur

es
im

pl
em

en
te

d
by

th
e

co
rp

or
at

io
n

co
un

se
l

an
d

an
d:

f
th

e
N

Yo
rk

C
ity

C
ou

nc
il

on
Ju

ne
5,

su
ch

ch
ai

rp
er

so
n

re
la

tin
g

to
th

e
ef

fe
ct

iv
e

le
ga

l
re

pr
es

en
ta

tio
n

of
th

e
co

m
m

is
si

on
an

d
th

e
R

ec
ei

ve
d

th
e

fo
llo

w
in

g
vo

te
at

th
e

m
ee

tin
g

o
ew

en
fo

rc
em

en
t

of
th

ec
ity

hu
m

an
rig

ht
s

la
w

,
an

d
re

la
tin

g
to

th
e

pr
ev

en
tio

n
of

an
y

po
te

nt
ia

l
co

n-
19

91
:

34
fo

r,
1

ag
ai

ns
t.

fli
ct

s
of

in
te

re
st

.
W

as
ap

pr
ov

ed
by

th
e

M
ay

or
on

Ju
ne

18
,

19
91

.

§
4.

Th
is

lo
ca

l
la

w
sh

al
l

ta
ke

ef
fe

ct
on

th
e

ni
ne

tie
th

da
y

af
te

r
th

e
da

te
of

its
en

ac
tm

en
t

W
as

re
tu

rn
ed

to
th

e
C

ity
C

le
rk

on
Ju

ne
19

,
19

91
.

in
to

la
w

,
pr

ov
id

ed
,

ho
w

ev
er

,
th

at
e

.
JE

FF
R

EY
D

.
FR

IE
D

LA
N

D
ER

,
Ac

tin
g

C
or

po
ra

tio
n

C
ou

ns
el

(1
)

Pa
ra

gr
ap

h
a

of
su

bd
iv

is
io

n4
of

se
ct

io
n

8-
10

7
of

th
e

ad
m

in
is

tra
tiv

e
co

de
of

th
e

ci
ty

of
N

ew
W

rk
,

as
•=

=i
•d

by
se

ct
io

n
on

e
of

th
is

lo
ca

l
la

w
,

as
it

re
la

te
s

to
di

sc
rim

in
at

io
n

on
th

e
ba

si
s

of
ag

e
by

pl
ac

es
an

d
pr

ov
id

er
s

of
pu

bl
ic

ac
co

m
m

od
at

io
n

sh
al

1t
ak

e
ef

fe
ct

on
th

e
of

fa
ct

iv
e

da
te

of
ru

le
s

pr
om

ul
ga

te
d

by
th

e
N

ew
Yo

rk
ci

ty
co

m
m

is
si

on
on

hu
m

an
rig

ht
s

se
tti

ng
fo

rth
ex

em
pt

io
ns

ba
se

d
on

bo
na

fid
e

co
ns

id
er

at
io

ns
of

pu
bl

ic

po
lic

y;
(2

)
Se

cd
on

s
S-

10
2,

8-
10

7,
8-

11
3

an
d

8-
12

6
of

su
ch

ad
m

in
is

tra
tiv

e
co

de
,

as
ad

de
d

or
•m

an
d•

d
by

se
ct

io
n

on
e

of
th

is
lo

ca
l

la
w

,
sh

al
l

ap
pl

y
to

vi
ol

at
io

ns
co

m
m

itt
ed

on
or

af
te

r
su

ch
ef

fe
ct

iv
e

da
te

.

(3
)

Se
ct

io
ns

8-
11

2,
8-

11
5,

8-
11

6
an

d
8-

12
2

of
su

ch
ad

m
in

is
tra

tiv
e

co
de

,
as

ad
de

d
by

se
c-

tio
n

on
eo

f
th

is
lo

ca
l

la
w

,
sh

aB
ap

pl
y

to
co

m
pl

ai
nt

s
fil

ed
w

ith
th

e
N

ew
Yo

rk
ci

ty
co

m
-

m
is

si
on

on
hu

m
an

rig
ht

s
on

or
af

te
r,

su
ch

ef
fe

ct
iv

e
da

te
an

d
to

co
m

pl
ai

nt
s

fil
ed

w
ith

su
ch

co
n•

ni
=i

an
pr

io
r

to
su

ch
ef

fe
ct

iv
e

da
te

pu
rs

ua
nt

to
th

e
pr

ov
is

io
ns

of
se

ct
io

n
8-

10
9

of
su

ch
ad

m
in

is
tra

tiv
e

co
de

in
ef

fe
ct

pr
io

r
to

su
ch

ef
fe

ct
iv

e
da

te
;

(4
)

Se
ct

io
ns

8-
10

9,
$•

11
1,

8-
11

9
an

d
6-

12
0

of
su

ch
ad

m
in

is
tra

tiv
e

co
de

,
as

ad
de

d
by

se
c-

tio
n

se
ro

rth
is

lo
ca

l
la

w
,

sh
aB

ap
pl

y
to

co
m

pl
ai

nt
s

fil
ed

w
ith

th
e

N
ew

Tb
rk

ci
ty

co
m

e
m

is
si

on
co

in
es

so
rig

ge
r

on
or

af
te

r
su

ch
ef

fe
ct

iv
e

da
te

;
.

n

F
I
L
E
D
:
 
N
E
W
 
Y
O
R
K
 
C
O
U
N
T
Y
 
C
L
E
R
K
 
1
2
/
1
7
/
2
0
2
1
 
0
9
:
4
3
 
P
M

I
N
D
E
X
 
N
O
.
 
1
5
4
0
1
0
/
2
0
2
1

N
Y
S
C
E
F
 
D
O
C
.
 
N
O
.
 
2
1
1

R
E
C
E
I
V
E
D
 
N
Y
S
C
E
F
:
 
1
2
/
1
7
/
2
0
2
1

· 
· C

M
• 

W
M

 Jlil
ll,,,

,,,_
._,,

 ,_
,,: l

li,,
o,t

 lip
di

i.·
;,,

,,i,
,,;

,i,J
:. ~

'. :·
>,·

:'~;
!4;

_:;,
i· .

 .-,:-
·: ·<

 ·:_ ·
 ·, 

'"' ::
:::;

::::
::~

::.:
::w

,e-
-to

'~:
t:~

~>
' .. 

(b
} 
"
"
,.

, 
,_

 to
""

"'
-i

i o
r ,

;,,
,,,.

 d
t,

 q,
nq

 hd
 , •

 .
,. 

or
 t,l/

l'uk
d'ir

tok
e ;;

 , '
 

,.
,.

.,
,_

,_
,.

,,
,,

,,
._

 
· 

· ·
 .

 
-'·

 ·
 

·· 
· 

· 
.

. i
. 

;;:;.
.<,~

1;./
;jr

,,.
· 

OJ
· q

 * 
• .

 ·""°
" ,,.,

,,,,,,
_ ,,_

, ,_
-,_

_ o
f II

IIY
 Wo

nno
ii-_

_, ,~
:-.~ -

;..,,-
,~ ·

 · ._ 
,.

,,
,.

,_
 

tl
a

 a:
llo

n 
m

,v
 ~1

1!:r
/tn 

w
ith

.o
r c

oin
pr

om
l:i

eli
pin

dln
r l~

ws
tip

tlo
n·•

,;;.
 .: .

· ·. 
• •

 . 
d/

""
6 t

o r
ao

lN
 ,,

,. ,
,.,

,,,
,. b

y l
ntl

dla
llo

11
 O

i' ~
o

tl
o

n
. U

 du
lll

ftl
e t

he
 r,

pj
)r

l~
th

~ 
_· ·

 ·.· 
°"' 

,_,
, llf/

or
lll

lll
lo

n'
tm

d •
 .

,.
,,

, ,
,.

 np
or

t ,
,,

. m
,s

o,
u /

or
: om

lt""
6's

uch
 iilo

rm
a-

'' .
 

. "°"
· 

; 
· ..

 ·•··',
 :, 

.•, 
·;,: 

._···
-: '

 .. :·
,<

;·'
.::

c·
:.)

::<
•;

t.:
;;,

,:.
_•

··
· 

I J
. a

. 
W

idl
ilJ

wb
an

dre
de

itli
tJd

a,.
art

ert
be

da
teo

rew
:1m

ait
•or

llli
s·1

oc
a1

·~
tlie

->
 

Ne
w 

Yo
rk

 ci
ty

 
O

D
 ha

aa
an

 rip
e,

 sb
al

l c
on

du
ct 

a b
an

ns
 ·io

 co
m

id
e1

-'w
b~

be
f t

be
 . 

ci
t,

't
 ba

m
aD

 n
,M

I l
aw

 th
ou

ld
 b

e am
ead

ed t
o 

au
th

or
iz

e t
uc

b 
to

 re
qu

ir
e~

;_
-.. 

or
 d

 ..
..

. o
f p

en
om

 IO
 m

ak
e 

an
d 

ke
ep

 a
dd

itio
na

l r
ec

or
ds

 re
lev

an
t to

 tb
e d

etm
nlm

tlo
n'o

r :
 

w
 ..

..
..

..
..

. ,
..

 d
ia

ill
li-

-,
p

n
cd

ce
l .
..

..
. o

r ii
nb

ein
a c

om
mit

ted
 an

d m
ake

suc
b' 

fe
po

rt
l d

lln
fr

om
 • 

1M
 

..
0

 pr
ac

ril
,e

 b
y 

ru
le;

 is
 an

 re
u

o
~

 ne
ce

ni
ry

 ad
·.· 

.. 
ap

pr
op

ri
aa

ef
or

dl
em

fo
ra

m
ea

to
fc

ba
pe

er
l o

fd
tl

eJ
.o

f~
ad

m
in

il
tr

ai
i~

co
de

of
tb

ed
ty

:o
f 

· 
Ne

w 
Yo

rk
 u

 w
ad

ed
 bJ

 N
Cd

oa
 on

e o
f d

lit
 lo

ca
l la

w,
 an

d i
hll

l su
bm

it t
o t

he
 ma

yo
r'an

d t
he

 
CIO

UIC
il l

'IC
CI

-ID
dl

lio
lll

~ U
a

~
 w

ld
l n

ap
ec

t ll
lcr

elo
.· 

. 
. .

 
, 

. .. 
. . 

. 
.. •

 
. 

b.
 W

kb
ia

 IW
IM

 ID
O

Dd
lu

fte
r.d

le 
tw

lD
leD

t o
f t

bl
t l

oc
al

 la
w~

·d
le 
~

O
il

 cou
ils

el 
·· 

aa
d t

hc
dt

lir
pc

no
a o

ft
be

ck
)' 

oa
 hu

m
an

 rf
lbl

l tb
al

l -
-

I r
ep

or
t to

 tb
ec

ou
d .·

 
O

D
 li

lt 
..

..
..

 a
d

 ra
ak

l O
f c

be
 pr

OC
ldu

ra 
im

pl
em

oa
&

ed
 b

y 
th

e c
ior

po
rat

ioo
 CG

W:l
lel a

nd
 

_
.
 d

la
ilP

III
O

lt 
rd

at
ial

 IO
 d

ie
 e

ffe
cd

ve
 l

ep
l 

np
ra

ni
ad

oa
 o

f d
ie

 co
mm

bsi
on 

an
d t

he
 

--
--

o
ld

le
d

ly
 ..

..
..

 ri
pu

la
w

,a
nd

 nl
al

ia
l to

tll
ep

m
ad

on
·o

ra
a,p

or
en

da
la,

.,-
. 

11
cu

o1
..

..
-.

 
' 

· ..
 · ..

 , 
. .

 
' 

· .. 
' 

. '
 ,

'. 
,; 

: :
: 

'. 
·':.

 
\.

 
. 

I 4
. T

lll
t lo

ca
l la

w 
tb

tU
 .ra

ke
 ef

fe
ct

 O
D 

tb
t D

lne
tle

tb 
da

y 
af

ler
 th

ed
a~

 oU
ts .

..
. _

, ·. 
ill

lo
 ..

..
 p

ro
ri

dd
. -

·
·
·
·
·
 &b

it: 
. .

 
. . 

, .. ·
 . 

. 
y,

 .''
 

' .· 
: . 

'' 
: :

 . 
. 

(I
) 

...
.,.

.ao
fll

lb
dM

tlo
o.

4o
fN

Cd
oo

l-1
07

ot
&

be
ac

lm
ia

ut
ra

dv
e:

co
dt

ot
tli

ee
ti~

:o
r 

Ne
wY

or
t.:

• 
1,J

se
cd

oa
 w

of
dl

ltl
oc

al
 la

w,
 •
k
"
'-

-
io

~
 

OD
 die

 .
..

 of
 ap

 bf
 pl

ul
l a

nd
 pr

cw
lde

no
f p

ub
k 

tffe
ct •

:_ 
O

D 
di

e 
ef

fe
cl

m
 d

al
e 

of
 ru

l•
 .
..

..
..

..
 : b

, &
be 

Ne
w 

Yo
r-: 

dL
y 

com
adt

li~l
i O

D 
. 

..
..

. r
iab

li .
..

..
 fo

rd
, a

ea
ap

ef
ou

 _b
lte

cl 
Oil

 bo
na

 ,f
ld

e'
~

do
m

 of
~b

Uc
 

(J
) 

k1
lo

at
 1,

,11
2, 

1-
11

5,
 1

-1
16

 an
d 

1-
i2

2 
of

 IU
Cli

 ld
mi

nit
t,a

d"
'~~

~ 
adc

Wb
y~i

et-
'. :· 

. ._
: .. ·

 -· 
do

aw
of

.ll
nl

oa
ll

 la
w·

 
ap

pl
y I

O
co

m
pl

ai
D

II
 fil

ed
 w

ith
 di

e N
 •

-:
M

'.,
 ·. '·

, "
 :, .. 

· · :
 , .

 ·• -·
 · 

i\t:
•:,,

 

-· r;:
i,/I?

?/--
:·::r

:3i\
tirlt

-~·-
::;. ,.

: ~: //f
 fi-~(:

/:., ;
_. -\

i~~?
?::;. 

'. 
·. 

. 
.. 

: c
S>

·'~
on

i a;
;fi•

~: t
1i

3,
 a

.~
, 

.-. 
· .. ,

 ,·
.,· ,

.,.: 
... __

 .· .
 ,t·

 ,-,, .
. 

""·" 
,:._

,. 
or

. ~
en

de
d 

by
_ ~

o
n

 on
e o

r~
• l

oc
al

 la
w

,·.
~~

-~
pl

y_
 t
o

~
~

 Issu
ecl_

 ~~
~~

~:
_::

·: 
,<.

 ~-
:,/

 :
 ...

. :,l
-

·· • t
~ 
E?i

f?E
!"~

 S?
rlS

•~~
;~f

 ;'"il;~;~:~
;f~ 

('1
) N

o 
ac

tio
n 

pu
nu

an
t to

 ch
ap

re:
r s

.~f
 tid

e'B
 o

f S1
lcb 

ad
m

im
str

ati
ve

1:
cld

e, 
tr: 

}:{
;: ·· 

. se
cti

o1
1 t

w
0 

of
tb

is
 lo

ca
l la

~,
 sh

all
 be

 co
m

m
en

ce
d 

pr
io

rt
o•

iv
,o

·h
uo

dr
ed

,I
JM

l~
il

~:
; 

·' 
.: 

., .
 .

-.: 
· t

ie
tb

 da
y a

fte
r s

uc
h e

ffe
cti

ve
 da

te
; ·

 -
: 

· 
. 

-, · •
 · · 

. 
· ·

 · 
· 

· · 
· .

 · 
· 

-· 
: -

·_: 
·:::

 •.
 ·:

 ·
 

(8
).

 Th
e N

ew
 Y

or
k c

ity
 co

m
m

iss
io

n 
cm 

ha
ma

D 
rii

bl
l li

m
J t

ak
e 

D
J a

cli
on

s ~
:f

o
r 

· .. ,
: 

. 
. · .

 th
e 

im
pl

em
eo

tat
iQ

D 
of

 th
is

 lo
ca

l_ 
la

w
. p

rio
r t

o 
:.-

Sc
h .

ef
fe

ct
i~

 
ind

ud
ul&

~ b
ut

 u
ot

 ·
 

·. li
mi

ted
 to

, t
he

 ad
op

tio
n 

or
 an

y 
ae

cm
ar

y 
ru

les
. 

· 
· 

· 
· 

·· 

· 
nm

 Crr
Y o

, N
EW

 Y
ou

:. 
O

m
a

 oF
TH

I! 
cm

 ru
u,

 s.s
.: 

·· -·
 · 

· 
_ 

· 
·. ·

 . • 
· -

' 
. 

1 h
er

eb
y 

ce
rti

fy
 th

ai
 th

e f
or

eg
oi

nc
 is

 
tn

ie
 co

py
 o

f a
 lo

ca
l l

aw
 o~

 T
be

 C
ity

 o_
r N

ew
 Y

or
k, 

pa
ss

ed
 b

y 
th

e C
ou

oc
:il 

OD
 Ju

ne
 S,

 1
9'

1,
 an

d 
~p

ro
w

d 
by

 tb
e M

ay
or

 O
D

 Ju
ne

lB
, 1

99
1. 

' 
CA

RL
OS

 CU
EVA

S~ 
at

, a
st

. et
erk

 or
 the

 eo
uo

cil 
. 

. 
. 

cu
nn

c,
.T

JO
N

 .P
UI

SU
AN

T1
0 

M
UN

iC
JP

AL
 H

e;
)~

 ~
U

LE
 L

AW
 §

 2
1'

 
_ 

. 
· .

 
_ 

Pu
rsu

an
t t

o 
lb

e p
m

.is
io

ns
 or

 M
un

ic
ip

al
 H

om
e R

u
le

.~
 t ~

,. ·
 1 b

er
eb

yc
er

lif
y 

tb
at 

tb
e 

eo
do

se
d 

loc
al 

la
w

 (L
oc

::a
l L

aw
 3

9 
of

 19
91

, C
ou

nc
il I

DL
 N

o. 
46

5-
A

) c
on

ta
in

s t
be

 co
me

t ,te
l~.·

· 
~-

. 
. 

. 
' 

' 
.,

 
.
.
.
 · 

·R
ec

eiv
ed

 th
e 

fo
llo

wi
na

 v
ot

e 
at

 th
e 

m
ee

tin
g 

of
 tb

e 
Ne

w 
Y

or
k 

Ot
y 

Co
un

cil
 o

n 
Ju

ne
 5

, 
_.· 

19
91

: 3
4 

fo
r, 

I i
ga

ias
&

. 
. w

as 
ap

pr
ov

ed
 b

y 
th

e M
ay

or
 o

n 
Ju

ne
 II

~ 
19

91
. .

 
· 

wa
s r

et
ur

ne
d 

to
 th

e C
ity

 O
er

k 
01

1 
Ju

ne
 1

9.
 1

99
1.

 -
JE

FF
RE

Y 
o.

 FR
IE

DL
AN

DE
R,

 
Co

rp
or

at
io

n 
co

un
sel

 

, .
 .. 

R
. A

pp
. 3

64



Staff: David Walker

T H E C O U N C I L

REPORT OF THE LEGAL DIVISION
RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL

COMMITTEE ON GENERAL WELFARE

PROPOSED INT. NO. 465-A: By Council Member Horwitz (by request of
the Mayor) also Council Members Foster
and Maloney

TITLE: In relation to the Human Rights Law.

ADMINISTRATIVE CODE: Amends various sections of Chapter 1 and
adds new Chapter 4, 5, 6 and 7 to title
8.

PROPOSED INT. NO. 536-A: By Council Member Horwitz (By request of
the Mayor) also Council Members Eldridge,
Fields and Michels

TITLE: In relation to the Human Rights Law.

ADMINISTRATIVE CODE: Amends various sections of Chapter 1 and
adds new Chapters 4, 5, 6 to title 8.

BACKGROUND AND INTENT: During the late 1980's the City of New

York (hereafter "NYC" or "the City") was plagued by notorious

incidents of racially motivated violence. In the first four months

of 1990, the City experienced a 14% increase in bias crimes as

compared with the same four month period of
1989.1

The general

-------------_______

1
Coleman, As Bias Crime Seems to Rise, Scientists Study Roots
of Racism, N.Y. Times, May 29, 1990.
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consensus is that conditions have worsened and, according to a

June 12, 1990 New York Times/WCBS-TV News Survey, over 70% of the

Black and White New Yorkers polled feel that race relations in New

York City are generally
bad.2

As was recently stated by Dennis

de Leon, Commissioner of the New York City Commission on Human

Rights (hereafter "CCHR" or "the commission");

There is a relationship between
bias-motivated violence and the deeply
entrenched patterns of institutional

bigotry that persist in contemporary
society. Patterns of segregation in

employment, housing, lending, and
education all relate in important ways to
the "bush fires" of hate crime. For

example, many racially-motivated assaults
are based upon notions of neighborhood
"turf" and intrusion of "outsiders" in
segregated

neighborhoods.3

Proposed Int. No. 465-A and Proposed Int. No. 536-A

address the City's race relations problem by attacking entrenched

patterns of segregation, discrimination and bigotry. The city's

current human rights law covers discrimination in employment,

housing, education, training programs, and public accommodations.

The bills under consideration install enhanced protection agains:

discrimination in the aforementioned areas plus provide
additiona-

protection against systemic discrimination, prohibi:

discriminatory harassment, and bring the city into conformity with

--------------------

2
Morgan, Many in Poll See Worsening in Race Relations, N.Y.

Times, June 27, 1990.

3
Testimony Given by Commissioner/Chair Dennis de Leon to the
General Welfare Committee of the City Council, June 1, 1990,
pg. 2.
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de Leon, Commissioner of the New York City Commission on Human 

Rights (hereafter "CCHR" or "the commission"); 

There is a relationship between 
bias-motivated violence and the deeply 
entrenched patterns of institutional 
bigotry that persist in contemporary 
society. Patterns of segregation in 
employment, housing, lending, and 
education all relate in important ways to 
the "bush fires" of hate crime. For 
example, many racially-motivated assaults 
are based upon notions of neighborhood 
"turf"· and intrusion of "outsiders" in 
segregated neighborhoods. 3 

Proposed Int. No. 465-A and Proposed Int. No. 536-A. 

address the City's race relations problem by attacking entrenchec 

patterns of segregation, discrimination and bigotry. The city's 

current human rights law covers discrimination in employment, 

housing, education, training programs, and public accommodations. 

The bills under consideration install enhanced protection agains~ 

discrimination in the aforementioned areas plus provide additiona: 

protection against systemic discrimination, prohibi~ 

discriminatory harassment, and bring the city into conformity witL 

2 

3 

Morgan, Many in Poll See Worsening in Race Relations, N.Y. 
Times, June 27, 1990. 

Testimony Given by Commissioner/Chair Dennis de Leon to the 
General Welfare Committee of the City Council, June 1, 1990, 
pg. 2. 
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Local Law 52 of 1989 which included discrimination based on

alienage or citizenship as an unlawful activity.

I. p_IFFE_RENCES BETWEEN THE TWO BILLS

Upon introduction, Int. No. 465 (submitted June 22, 1990 by

Council Member Horwitz) differed from Int. No. 536 (submitted

October 10, 1990 by Council Member Horwitz at the Mayor's request)

in several ways. Few of these differences were contentious and

were readily addressed in an early amended version of the bills.

There, however, are two among the may initial differences that are

noteworthy. They are:

(1) Int. No. 465 empowered both the city commission on human

rights and the corporation counsel to appear in state

court, whereas under Int. No. 536 only corporation

counsel was given this power (the "commission autonomy"

issue); and

(2) Under Int. No. 536, all civil penalties would be paid

into the city's general fund, whereas under Int. No. 465

civil penalties levied against a city agency would be

paid to the prevailing party (the "disposition of civil

penalties" issue).
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The current version of Proposed Int. No. 465-A resolves both

the commission autonomy and disposition of civil penalties issue.

With respect to commission autonomy, section 3 (b) of Proposed Int .

No. 465-A states:

Within twelve months after the enactment of
this local law, the corporation counsel and
the chairperson of the city commission on
human rights shall issue a report to the
council on the operation and results of the
procedures implemented by the corporation

. counsel and such chairperson relating to
the effective legal representation of the
commission and the enforcement of the city
human rights law, and relating to the
prevention of any potential conflicts of
interest.

With respect to the disposition of civil penalties,

S8-127 of Proposed Int. No. 465-A state:

a. Any civil penalties recovered pursuant to
this chapter shall be paid into the general
fund of the city.

b. Nothwithstanding the foregoing provision,
where an action or proceeding is commenced
against a city agency for the enforcement of a
final order issue by the commission pursuant
to section 8-120 of the code after a finding
that such agency has engaged in an unlawful
discriminatory practice and in such action or
proceeding civil penalties are sought for
violation of such order, any civil penalties
which are imposed by the court against such,

agency shall be budgeted in a separate
account. Such account shall be used solely to
support city

agencies' anti-bias education
programs, activities sponsored by city
agencies that are designed to eradicate
discrimination or to fund remedial programs
that are necessary to address the city's

liability for discriminatory acts or
practices . Funds in such account shall not be
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used to support or benefit the commission. The
disposition of such funds shall be under the
direction of the mayor.

By addressing the commission autonomy and disposition of

civil penalties issues, Proposed Int. No. 465-A resolves all

outstanding differences between early versions of Int. No. 465 and

Int. No. 536. In this fashion, Proposed Int. No. 465-A stands as a

consolidation of the two bills. Thus, the analysis contained on

this report and the annexed section-by-section analysis will refer

only to Proposed Int. No. 465-A. A brief summary of the bill's

provisions follows below.

II. SUMMARY OF PROVISIONS

Proposed Int. No. 465-A embodies a complete overhaul of the

city's human rights law and a strengthening of the CCHR. A

section-by-section analysis which is annexed to this report

addresses all of the changes in detail. There are, however, seven

key areas addressed by the bill that will be examined in this

report. These areas are:

(1) employment and employer liability;

(2) housing;

(3) public accommodations;

(4) private right of action;

(5) systemic discrimination;

(6) discriminatory harassment; and

(7) penalties and injunctive relief.
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An examination of these seven areas, plus an

overview of some of the bill's other important provisions follows

below.

(1) Employment and Employer Liability

The bill's employer liability standard is designed

to provide an incentive to establish a policy against

discrimination, hold employers to a high level of liability for

employment discrimination, and present employers with a fair

opportunity to mitigate the amount of civil damages imposed for

discriminatory conduct. Under §8-107(13):

(a) an employer will be liable for an employee's

act if:

(i) the employee exercised managerial or

supervisory responsibility; or

(ii) the employer knew of the act, acquiesced

in the conduct and failed to take

immediate and appropriate action; or

(iii) the employer should have known of the act

but was not diligent in preventing such

conduct.
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(b) an employer may be held immune from civil

penalties and punitive damages if she

implements an anti-discrimination policy that

is approved by the commission and her

liability is based solely on the act of an

employee or agent; and

(c) if an employer is found liable for an

employee's act, she may mitigate damages by

showing that no other such incidents had

occurred in the past or she had a meaningful

anti-discrimination policy or program in

place.

This standard of liability would apply to all aspects of

employment including hiring and admittance into training programs.

(2) Housing

Proposed Int. No. 465-A limits the existing

exemption for owner-occupied two family houses to accommodations

for which vacancies are not publicly advertised.

SS-107(5)(a)(4)(1). In this manner, the bill does not infringe

upon the individual's right of association, but sharply restrict

landlords'
ability to discriminate.
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(3) Public Accommodations

Under Proposed Int. No. 465-A, the commission's

power to combat discrimination is expanded through the inclusion

of educational institutions within the definition of provider of

public accommodations. §8-102(11). This inclusion will not affect

educational institutions' pedagogical policies or practices.

S8-107(4). Also:

(a) gender distinctions that are permitted under

federal or state law are exempted under

§8-107(4); and

(b) distinctions founded on religious beliefs are

protected under S8-107(12).

(4) Private Right of Action

Currently, all claims arising under the city's

human rights law may be enforced only by bringing an action before

the commission. This limitation denies complainants the right to a

jury trial and forecloses the possibility of recovering attorney's

fees or punitive damages which could be recovered in state court.

Based on the recommendations contained in the

January 1988 report of the Koch Task Force on the New York City
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(3) Public Accommodations 
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Commission on Human Rights,4
the bill being considered will

empower individuals to enforce the city's human rights law by

bringing an action in state court. §8-502. An individual who

files such a claim would be able to recover all costs, attorney's

fees and punitive damages. Anyone who files a claim with the

commission or the state division on human rights will have

effectively chosen not to exercise this right and not be able to

bring an action in state court.

(5) Systemic Discrimination

As is asserted in Proposed Int. No. 465-A, "the

existence of systemic discrimination poses a substantial threat

to, and inflicts significant injury upon the city that is

economic, social and moral in character, and is distinct from the

injury sustained by individuals as an incident of such

discrimination." §8-401. Systemic discrimination or a

discriminatory pattern or practice is often hard to combat because

of the difficulties entailed in accumulating evidence. This type

of discrimination is particularly injurious because it is not

simply an isolated incident but a repeated acti founded upon a

discriminatory policy, method of operating, or institutionalized

procedure.

---------------___--

Task Force Report on the New York City Commission on Human Rights,
Jeremy Travis, Chair, Edward I. Koch, Mayor, January 1988, pg. 23.
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There are three aspects of the bill that enhance or

clarify the commission's power to combat systemic discrimination.

They are:

(a) Chapter 4 of Proposed Int. No. 465-A empowers the

corporation counsel to investigate and bring a

civil action in state court to eliminate unlawful

discriminatory practices .

(b) §8-105 ( 4 ) (b) and §8-114 detail the commission's

investigatory powers. Among these powers is the

ability to compel the maintenance of records

relevant to determining whether a person is

engaging in a discriminatory pattern or practice;

and

(c) §8-107(17) establishes that in a claim alleging

that a policy has a discriminatory disparate

impact, a person need not specify what specific

element of the policy produces the disparate

impact. Also, the same subsection allows a person

to counter a charge of disparate impact

discrimination by showing, "that each such policy

or practice bears a significant relationship to a

significant business objective or does not

contribute to the disparate impact." §8-108(a)(2).

This provision assures that recent Supreme Court
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decisions that have been viewed by some human

rights advocates as imposing an undue burden upon

claimants are not incorporated into local law.

(6) Discriminatory Haras sment

Chapter 6 of Proposed Int. No. 465-A specifically

addresses discriminatory harassment. Under the bill's provisions,

the city may bring a civil action against a person who allegedly

attempts to threaten or intimidate anyone seeking to exercise a

right guaranteed by the human rights law. §8-602. This empowers

the city to act vigorously against anyone who attempts to prevent

an individual from filing a claim with the commission or in state

court.

(7) Penalties and Injunctive Relief

Under current law, the commission is authorized to

seek a preliminary injunction only with respect to a housing

discrimination claim. Proposed Int. No. 465-A will permit the

city to commence a special proceeding before the Supreme Court to

seek to enjoin all types of discrimination covered by the law.

§8-122.

In addition to its expanding ability to seek

injunctive relief, Proposed Int. No. 465-A will empower the

commission to seek in state court civil penalties of up to

$250,000 in systemic discrimination cases and $50,000 cases
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alleging discriminatory harassment. §8-404 and §8-604

respectively. Also, in proceedings brought before the commission,

it will be able to impose up to $50,000 as a penalty for engaging

in discrimination and a $100,000 penalty for willful or wanton

acts of perjury.

CONCLUSION

In addition to the seven areas analyzed above, there are

two other aspects of Proposed Int. No. 465-A that should be noted.

They are:

(1) discrimination based on perceived

characteristics will now be covered as well as

acts based on actual traits; and

(2) the term "handicapped" which is stigmatizing

is replaced by "disabled".

It is clear that Proposed Int. No. 465-A will put the

city's law at the forefront of human rights laws. Faced with

restrictive interpretations of human rights laws on the state and

federal levels, it is especially significant that the city has

seen fit to strengthen the local human rights law at this time.

Particular attention should be given to section 8-130 of Proposed

Int. No. 465-A which provides that, "the provisions of this

chapter shall be construed liberally for the accomplishment of the
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purposes thereof . " It is imperative that restrictive

interpretations of state or federal liberal construction

provisions are not imposed upon city law.

UPDATE

Proposed Int. No. 465-A passed by a 7-0 vote. Proposed

Int. No. 536-A filed by a 7-0 vote.

DW/rt
DG-reports
Pro. Intros. 465, 536
DG-reports
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Section-by-Section Analysis

Introduction

The City's Human Rights Law (§8-101 et seq. of the

Administrative Code of the City of New York) has been in the

forefront of civil rights laws, providing .protection for all persons

from invidious discrimination. As part of a generation of Federal and

State discrimination laws which created vital substantive rights and

institutions charged with enforcing those rights, the City's law has

made a valuable contribution to advancing civil rights in the City.

While the law has been amended on numerous occasions to expand its

substantive scope, the basic enfarcement mechanism of the law has

remained virtuany unchanged since 1965. The benefits of twenty-five

years of experience in enforcing this law, as well as the collective

wisdom gained from the enforcement of Federal and State laws, now

make it clear that the enforcement mechanisms of the City's law must

be strengthened and expanded and that many of the substantive

provisions should be expanded, harmonized or clarified. In

recognition of the vital role served by the City in protecting civil

rights, it is time now to move the City's law into the next generation

of civil rights laws. The following is a section-by-section analysis of

all of the provisions of the bill.

§8-101 Policy

This section, which is in current law, expresses the policy

reasons for enacting the Human Rights Law. The amendment would

update this section by referring to all of the prohibited grounds for

discrimination. It would make clear the broad authority conferred
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upon the Commission to prevent discrimination from playing any role

in actions relating to employment, public accommodations, housing and

other real estate. It is intended that the Human Rights Law be

liberally construed to recognize the Commission's broad authority to

prevent discrimination.

§8-102 Definitions
"Person"

(subd. 1)

The amendment makes clear that "person" includes natural

persons, group associations, organizations and governmental bodies or

agencies.

..

"Employer"Jsubd. 5)

Current law prohibits an "employer" from engaging in all

forms of employment discrimination and defines "employer" to exclude

employers with fewer than four employees. The amêñdment would

clarify that the definition of
"employer"

applies only to the

employment discrimination provisions. When employer is used in other

provisions of the bill, i.e., §8-107(13) (employer's liability for the

discriminatory acts of its employees), it is intended to have its

ordinary meaning. The amendment would also provide that certain

persons employed as independent contractors would be counted as

persons employed for purposes of determining whether an employer

employs four or more persons and is thus subject to the employment

discrimination provisions. It should be noted that employees who are

-2-
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upon the Commission to prevent discrimination from playing any role 

in actions relating to employment,. public accommodations, housing and 

other real estate. It Is intended that the Human Rights Law be 

liberally construed to recognize the Commission's broad authority to 

prevent discrimination. 

§8~102 Definitions 
"Person" (subd. 1) 

The amendment makes clear that "person" includes natural 

persons, group associations, organizations and governmental bodies or 

agencies. 

"Employer" (subd. 5) 

Current law prohibits an "employer" Crom engaging in all 

forms of employment discrimination and defines "employer" to exclude 

employers with Cewer than four employees. The amendment would 

clarify that the definition of "employer" applies only to the 

employment discrimination provisions. When employer Is used in other 

provisions of the bill, i.e., §8-101(13) (employer's liability for the 

discriminatory acts of its employees). It is Intended to have its 

ordinary meaning. The amendment would also provide that certain 

persons employed as independent contractors would be counted as 

persons employed for purposes of determining whether an employer 

employs four or more persons and is thus subject to the employment 

discrimination provisions. It should be noted that employees who are 
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parents, spouses, or children of the employer will also be counted as

persons employed for this purpose. See §8-107(1)(f).

"Employee" (former subd. 6)

The purpose of the definition of the term "employee" in the

current law is to exclude certain family members and domestic workers

from the employment discrimination provisions of the law. Technically

the definition did not achieve this purpose since in the current law

the term "employee" is not used in these provisions. The

inappropriate definition of "employee" is deleted and the employment

discrimination provisions are amended to carry out the intended

purpose of the deleted definition with respect to the parents, spouse

or child of an employer. See §8-107(1)(f). The proposed amendment

does not exclude domestic workers from the employment discrimination

provisions.

"Educational Institution" (new subd. 8)

The bill would add a definition of educational institution.

"Place or Provider of Public Accommodation"(subd. 9)

The amendment to this subdivision would change the term

"place of public
auuvmmodation" to "place or provider of public

accommodation." This change is intended to clarify the term "place

of public accommodation" to make clear that it is intended to include

providers of goods, services, facilities, accommodations or

advantages. The amendment would streamline the definition by

eliminating the long list of specific types of public accommodations and

replace that with a generic definition.

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

parents, spouses, or children of the employer will also be counted as 

persons employed for this purpose. See §8-107(l)(f). 

"Employee" (former subd. 6) 

The purpose of the definition of the tenn "employee" in the 

current law is to exclude certain family members and domestic workers 

from the employment discrimination provisions of the law. Technically 

the definition did not achieve this purpose since in the current law 

the term "employee" is not used In these provisions. The 

Inappropriate definition of "employee" is deleted and the employment 

discrimination provisions are amended to carry out the intended 

purpose of the deleted definition with respect to the parents, spouse 

or child of an employer. See §8-107(1)(!). The proposed amendment 

does not exclude domestic workers from the employment discrimination 

provisions. 

"Educational Institution" (new subd. 8) 

The bill would add a definition of educational institution. 

"Place or Provider of Public Accommodation"(subd. 9} 

The amendment to this subdivision would change the term 

"place of public accommodation" to "place or provider of public 

accommodation." This change is Intended to clarify the term "place 

of public accommodation" to make clear that it is intended to include 

providers of goods, services, facilities, accommodations or 

advantages. The amendment would streamline the definition by 

eliminating the long list of specific types of public accommodations and 

replace that with a generic definition. 
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The amendment would also eliminate the current exclusion

of public libraries, schacis, colleges and other educational

institutions. This results in the implicit inclusion of these

institutions in the definition of public accommodation, and thereby

subjects them to the prohibitions on discrimination by public

accommodations. See §8-107(4). The term "place or provider of

public acco--.sedation" would now include both public and private

educational institutions. Although a variety of other laws including

the State Civil Rights Law §40 and the Education Law §§ 313, 3201

and 3201-a cover certain aspects of discrimination in schools and the

Board of Education has adopted a nondiscrimination policy and an

internal procedure for resolving complaints of discrimination by

students, the City has an independent and overriding interest in

routing out discrimination from its schools. Extension of the City

Human Rights Law in this area would make available to aggrieved

persons the administrative remedies provided by the Commission as

well as the right to bring a private action and recover attorneys

fees.

The amendments to this subdivision also narrow the

exclusion for places of accci:u;-.adation that are distinctly private by

providing that only clubs could be considered distinctly private.

This would forsclose doctors, dentists and other professionals from

arguing that their practices are distinctly private and thus not

subject to the prohibitions against discrimination.

"Housing
Accommodation" (subd. 10)

-4-
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The amendment would also eliminate the current exclusion 

of public libraries, schools,. colleges and other educational 

institutions. This results In the implicit inclusion of these 

institutions in the definition of public accommodation, and thereby 

subjects them to the prohibitions on . discrimination by public 

accommodations. See §8-10'1(4). The term "place or provider of 

public accommodation" would now include both public and private 

educational institutions. Although a variety of other laws including 

the State Civil Rights Law §40 and the Education Law §§ 313, 3201 

and 3201-a cover certain aspects of discrimination in schools and the 

Board or Education has adopted ·a nondiscrimination policy and an 

internal procedure for resolving complaints of discrimination by 

students, the City has an independent and overriding interest In 

routing out discrimfnatlon from I ts schools. Extension or the City 

Human Rights Law In this area would make available to aggrieved 

persons the administrative remedies provided by the Commission as 

well as the right to bring a private action and recover attorneys 

fees. 

The amendments to this subdivision also narrow the 

exclusion for places of accommodation that are distinctly private by 

providing that only .. clubs could be considered distinctly private. 

This would foreclose doctors, dentists and other professionals from 

arguing that their practices are distinctly private and thus not 

subject to the prohibitions against discrimination. 

"Housing Accommodation" (subd.. 10) 
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The amendment would include publicly-assisted housing

accommodations within the definition of "housing
accommodation,"

(except where otherwise expressly provided) thereby reflecting the

coñsclidation of provisions governing public and private housing

discrimination effected in a subsequent section. See §8-107(5).

"Publicly-assisted Housing
Accommodations" (subd. 11)

The only substantial difference which remains in the

provisions of the Human Rights Law which cover private housing and

those which cover publicly-assisted housing is that the exemptions

from the prohibition of housing discrimination for the rental of

owner-occupied one and two family homes and for the rental of rooms

in owner-occupied apartments do not apply to publicly-assisted

houshg. See §8-107(5)(a)(4)(1) and (2). Thus, the definition of

publicly-assisted housing serves to limit the applicability of these

exemptions. The amendment to this subdivision would broaden the

definition of publicly-assisted housing to include certain tax-exempt

homes or publicly financed homes sold after July 1, 1991 and all

homas with mortgages financed, guaranteed or insured at any time by

a. government agency whether or not the mortgage is still

outstanding. By broadening the definition, the bill would thus

subject the rental of certain owner-occupied one and two family homes

and owner-occupied apartments, which are not covered by the current

law, to the housing discrimination provisions.

"Multiple Dwelling" and "family" (subd. 12)

The definition of "multiple dwelling" is deleted because the

only reference to it is in the definition of publicly-assisted housing

-5-
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The amendment would include publicly-assisted housing 

accommodations within the definition of "housing accommodation," 

( except where otherwise expressly provided) thereby reflecting the 

consolidation of provisions governing public and private housing 

discrimination effected in a subsequent sec_tlon. See §8-10'1(5). 

"Publicly-assisted Housing Accommodations" (subd. 11) 

The only substantial difference which remains In the 

provisions of the Human Rights Law which cover private housing and 

those which cover publicly-assisted housing is that the exemptions 

from the prohibition of housing discrimination for the rental of 

owner-occupied one and two family homes and for the rental of rooms 

in owner-occupied apartments do not apply to publicly-assisted 

housing. See §8-10'1(5)(a)(4)(1) and (2). Thus, the definition of 

publicly-assisted housing serves to limit the applicability of these 

exemptions. The amendment to this subdivision would broaden the 

definition of publicly-assisted housing to include certain tax-exempt 

homes or publicly financed homes sold after July 1, 1991 and all 

homes with mortgages financed, guaranteed or insured at any time by 

a. government agency whether or not the mortgage is still 

outstanding. By broadening the definition, the bfil would thus 

subject the rental of certain owner-occupied one and two family homes 

and owner-occupied apartments, which are not covered by the current 

law, to the housing discrimination provisions. 

"MultjpJe l)welliiig" _and_ "fam.ily~suh<h_ill 

The definition of "multiple dwelling" is deleted because the 

only reference to it is in the definition of publicly-assisted housing 

-5-

R. App. 382



accommodation and that reference is deleted. See §8-102(11)(d).

Under current law,
"family" is defined for purposes of defining

multiple dwellings and for purposes of certain exemptions from the

housing discrimination provisions including the rental of

owner-occupied one and two family housing. S_ee §8-107(5)(a)(4).

With the deletion of the term "multiple dwsiling", the amendment

makes clear that family is defined only for purposes of those

exemptions.

"Real Estate Salesperson" (subd. 1ji51

The amendment makes clear that the term real estate

salesperson includes persons who have been appropriately authorized

by a licensed real estate broker.
.

"Disability" (subd. 16]

The term "handicap" is changed to "disability", a more

modern and less stigmatizing term used in the State Human Rights

Law. The definition is amended to clarify that any person with a

physical, medical, mental or psychological impairment or a history or

record of such an impairment is protected by the law. Those

impairments are defined broadly so as to carry out the intent that

persons with disabilities of any type be protected from discrimination.

The amendments also retain the provision in the existing definition of

"otherwise qualified person" (subd. 16(e)) that in the case of

alcoholism, drug addiction or other substance abuse,
"disability"

only

applies to a person who is recovering or has recovered and currently

is free of the abuse (new paragraph (c)). The amendments also make

clear that "disability" does not apply to persons who currently are

_g.
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accommodation and that reference is deleted. See §8-102(ll)(d). 

Under current law• "family"· is- defined for purposes of defining 

multiple dwellfngs and for purposes of certain exemptions from the 

housing discrimination provisions including the rental of 

owner-occupied one and two family housing. See §8-10'1(5)(a)(4). 

With the deletion of the term "multiple dwelling", the amendment 

makes clear that family is defined only for purposes of those 

exemptions. 

"Real Estate Salesperson" (subd. 15) 

The amendment makes clear that the term real estate 

salesperson includes persons who have been appropriately authorized 

by a licensed real estate broker. 

"Disability" (subd. 16) 

The term "handicap" is changed to "disability"• a more 

modem and less stigmatizing term used In the State Human Rights 

Law. The definition is amended to clarify that any person with a 

physical, medical, mental or psychological impairment or a history or 

record of such an impairment is protected by the law. Those 

impairments are defined broadly so as to carry out the intent that 

persons with disabilltles of any type be protected from discrimination. 

The amendments also retain the provision In the existing definition of 

"otherwise qualified person" (subd. 16(e)) that In the case of 

alcoholism, drug addiction or other substance abuse, "disability" only 

applies to a person who is recovering or has recovered and currently 

is free of the abuse (new paragraph (c)). The amendments also make 

clear that "disability" does not apply to persons who currently are 
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illegally using controlled substances when the person subject to the

law acts on the basis of such use.

"Covered Entity"
(new subd. 17)

This term is added to the law for ease of reference to

persons who are required to comply with the provisions of §8-107.

"Reasonable Acammodation" (new subd. 18]

This definition is added for purposes of a new provision

which makes explicit the requirement implicit in the existing law that

employers and other persons subject to the City's law make

"reasonable a -nee..dation" to enable a person with a disability to

satisfy the essential requisites of a job or enjoy the rights in

question. See §8-107(15)(a). The exception in the definition for

accessedations which cause undue hardship represents existing

Commission case law. See e.g. Tartaglia v. Jack LaLanne Fitness

Centers, NYCCHR Complaint No. 04153182-PA (June 9, 1986) at p. 21
,

(public accommodations discrimination); New York City Commission on

Human Rights v. United Veterans Mutual Housing, Motion Decision

NYCCHR Complaint No. EM00936-08/14/87-DE (April 4, 1990) at p. 5.

(housing discrimination); see also Doe v. Pleasure Chest Ltd.,

NYCCHR Complaint No. GA-00167020389-DN (July 19, 1990) at p.

29-30 (employment discrimination).

"Sexual OrienÜ1ttion"
(new subd. 20)

The bill moves the definition of sexual orientation currently

found in §8-108.1 to the definitional section. This amendment is

technical in nature and reflects the insertion of this protected

category in the lists of protected categories in §8-107.
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illegally using controlled substances when the person subject to the 

law acts on the basis of such use. 

"Covered Entity" (new subd. 17) 

This term is added to the law for ease of reference to 

persons who are required to comply with ~e provisions or §8-107. 

"Reasonable Accommodation" (new subd. 18) 

This definition ls added r or purposes of a new provision 

which makes explicit the requirement implicit in the existing law that 

employers and other persons subject to the City's law make 

"reasonable accommodation" to enable a person with a disability to 

satisfy the essential requisites of a job or enjoy the rights in 

question. See §8-107(15)(a). The exception in the definition for 

accommodations which cause undue hardship represents existing 

Commission case law. See e.g. Tartaglia v. Jack LaLanne Fitness 

Centers, NYCCHR Complaint No. 04153182-PA (June 9, 1986) at p. 21 

(public accommodations discrimination); New York City Commission on 

Human Rights v. United Veterans Mutual Housing, Motion Decision 

NYCCHR Complaint No. EM00936-08/14/87-DE (April 4, 1990) at p. 5. 

{housing discrimination); see also Doe v. Pleasure Chest Ltd., 

NYCCHR Complaint No. GA-00167020389-DN (July 19, 1990) at p. 

29-30 ( employment discrimination). 

"Sexual Orientation" (new subd. 20) 

The bill moves the definition of sexual orientation currently 

found in §8-108.1 to the definitional section. This amendment is 

technical in nature and reflects the insertion of this protected 

category in the lists of protected categories in §8-107. 
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§8-105 Powers and Duties

The amendments to this section would expand the powers of

the Commission as well as clarify existing powers. Specifically, the

Commission would be authorized to require persons or companies

under investigation to preserve records in their possession and to

continue to make the type of records made by such person or

company in the ordinary course of business where the records are

relevant to determining whether discrimination has taken place (subd.

6).

The amendment expressly states the Commission's existing

power to investigate and file complaints of pattern or practice

discrimination, and authorizes the Commission to refer to the
.

Corporation Counsel information on which a civil action (pursuant to

Chapter 4) could be based (subd. (4)(b)).

The amendment clarifies the Commission's existing authority,

in the course of investigating clubs which are or may be places or

providers of public acceinmadation, to subpoena names of persons

when such subpoena would not be inconsistent with applicable

statutory and case law (subd. (5)(c)). As under existing law, the

Commission's power to investigate clubs would continue to eñcompass

the power to obtain information which is relevant to the determination

of whether a club qualifies as a place or provider of public

accommodation.

The Commission's authority to delegate its powers, functions

and duties to its employees or agents is made explicit with the

proviso that certain powers, i.e., rule making, issuing orders

_g.
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§8-105 Powers and Dllties 

The amendments to this section would expand the powers or 

the Commission as well as clarify existing powers. Specifically. the 

Commission would be authorized to require persons or companies 

under Investigation to preserve records in their possession and to 

continue to make the type of records made by such person or 

company in the ordinary course of business where the records are 

relevant to determining whether discrimination has taken place (subd. 

6). 

The amendment expressly states the Commission's existing 

power to investigate and file complaints of pattern or practice 

discrimination. and authorizes the Commission to · refer to the 

Corporation Counsel information on which a civil action (pursuant to 

Chapter 4) could be based (subd. (4)(b)). 

The amendment clarifies the Commission's existing authority. 

in the course of investigating clubs which are or may be places or 

providers of public accommodation, to subpoena names of persons 

when such subpoena would not be Inconsistent with applicable 

statutory and case law (subd. (S)(c)). As under existing law. the 

Commission's power to investigate clubs would continue to encompass 

the power to obtain information which is relevant to the determination 

of whether a club qualifies as a place or provider of public 

accommodation. 

The Commission's authority to delegate its powers, functions 

and duties to its employees or agents is made explicit with the 

proviso that certain powers, i.e. , rule making, issuing orders 
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relating to records and making a final determination that a respondent

has engaged in discrimination, could be delegated only to Ce-=ission

members (subd. (8)). The amendment also makes explicit that the

ComWdan's power to appoint employees and assign them duties may

be exercised by the Chairperson.

§8-106 Relations With City Departments and Agencies

The amendments to this section would enable the Cemmlesion

to require a city agency to furnish information without first

consulting the Mayor.

§8-107 Unlawful Discriminatory Practices

Protected Categories

The provisions in current law describing unlawful

discriminatory practices are amended to make clear that the law

prohibits discrimination based on perceived, as well as actual, age,

race, creed, color, national origin, disability, marital status, gender,

sexual orientation and alienage or citizenship status. The term

"gender" is used to replace the term
"sex" (with no intent to change

the meaning of the term). This section is also amended to include

sexual orientation and disability, which are covered in separate

sections of the current law, in the list of protected categories so that

the law will now provide in one place a list of all the prohibited types

of discrimination.

Employment and Apprentice Training Programs (subds_. 1 and new
subd. 2)

The amendments to these provisions would prohibit

employment discrimination based on marital status, and thus would

conform the City's law to the State Human Rights Law. Currently,

_g.
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relating to records and making a final determination that a respondent 

has engaged in discrimination, could be delegated only to Commission 

members (subd. (8)). The amendment also makes explicit that the 

Commission's power to appoint employees and assign them duties may 

be exercised by the Chairperson. 

§8-106 Relations With City Departments and Agencies 

The amendments to this section would enable the Commission 

to require a city agency to furnish information without first 

consulting the Mayor. 

§8-107 Unlawful Discriminatory Practices 

Protected. Categories 

The provisions in current law describing unlawful 

discriminatory practices are amended to make clear that the law 

prohibits discrimination based on perceived, as well as actual, age, 

race, creed, color, national origin, disability, marital status, gender, 

sexual orientation and alienage or citizenship status. The term 

"gender" is used to replace the term "sex" (with no intent to change 

the meaning of the term) . This section is also amended to include 

sexual orientation and disability, which are covered In separate 

sections of the current law, in the list of protected categories so that 

the law will now provide in one place a list of all the prohibited types 

of discrimination. 

Employment and Apprentice Training Programs (subds. 1 and new 
subd. 2) 

The amendments to these provisions would prohibit 

employment discrimination based on marital status, and thus would 

conform the City's law to the State Human Rights Law. Currently, 
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these subdivisions prohibit employers, êmployment agsncies and labor

organizations from engaging in discriminatory êmpicyment practices

but are silent as to the individual liability of their employees and

agents for such practices. The amendment would make explicit such

individual liability.

The language which permits advertisements, statements or

inquiries to express limitations and discrimination based upon a bona

fide occupational qualification is deleted from paragraph (d) of

subdivisions one and two. The êmployment discrimination provisions

of the current law have been construed by the courts and the

Comalssion to allow limitations or discrimination which are based upon

a "bona fide occupational qualification", although the specific language

which sets forth the defense is contained only in the provisions

prohibiting discriminatory advertisements or inquiries. See

§8-107(1)(d). "Bona fide occupational qualification" is not defined in

those provisions and thus the courts and the Commission are left to

detsrmine on a case by case basis whether a particular limitation is a

bona fide occupational qualification. While the bill deletes the specific

language "unless based upon a bona fide occupational qualification" in

§8-107(1)(d) and (2)(d), it is not intended to eliminate the defense.

The intent is to allow the defense to continue to develop through case

law made by courts or the Commission with the expectation that the

defense will be upheld only in circumstances where distinctions based

on the criteria covered by the law are logical and necessary for the

job or occupation.
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these subdivisions prohibit employers. employment agencies and labor 

organizations from engaging fn . discriminatory employment practices 

but are silent as to the individual liability of their employees and 

agents for such practices. The amendment would make explicit such 

individual Habfilty. 

The language which permits advertisements, statements or 

inquiries to express limitations and discrimination based upon a bona 

fide occupational qualll'lcatlon is deleted Crom paragraph { d) of 

subdivisions one and two. The employment discrimination provisions 

of the current law have been construed by the courts and the 

Commission to allow limitations or discrimination which are based upon 

a "bona fide occupational qualification", although the specific language 

which sets forth the defense is contained only in the provisions 

prohibiting discriminatory advertisements or Inquiries. See 

§8-107(1)( d). "Bona fide occupational qualification" is not defined in 

those provisions and thus the courts and the Commission are left to 

determine on a case by case basis whether a particular limitation ls a 

bona fide occupational qualification. While the bill deletes the specific 

language "unless based upon a bona fide occupational qualification" In 

§8-107(l)(d) and (2)(d), It is not Intended to eliminate the defense. 

·The intent is to allow the defense to continue to develop through case 

law made by courts or the Commission with ·the expectation that the 

defense will be upheld only in circumstances where distinctions based 

on the criteria covered by the law are logical and necessary for the 

job or occupation. 
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The amendment would delete language in paragraph (e) of

subdivision one which duplicates the general prohibition against

retaliation in §8-107(6). New language would be added to paragraph

(e) to provide that the age discrimiñation provisions would not apply

to employee benefit plans covered by the federal Employment

Retirement Income Security Act of 1974 ("ERISA") where that federal

law would be preemptive (subd. (1)(e)(i)). This recognizes the

decisional law that has held ERISA to preempt State and local

discrimination laws in certain circumstances. See Shaw v. Delta

Airlines, Inc., 463 U.S. 85 (1983). Provisions allowing the varying

of insurance coverage based on an employee's age and allowing certain

retirement policies or systems would also be added to paragraph (e).

These provisions are derived from language in the existing

subdivision (3-a) of section 8-107 which is being deleted. See

§8-107(3-a)(c).

A new paragraph (f) of subdivision one would continue the

present exemption for the hiring, firing and terms and conditions of

employment of parents, spouses and children but would require those

persons to be counted as persons employed for purposes of

determining whether the employer is subject to the law with regard to

other persons employed.

Public Accommodations (new subd. 4)

This subdivision is amended to prohibit places or providers

of public acccamedation from discriminating on the basis of age (para.

(a)). In recognition of the fact that certain distinctions based on

age. are in the public interest (e.g. , senior citizen discounts,
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The amendment would delete language in paragraph (e) of 

subdivision one which duplicates the general prohibition against 

retaliation in §8-107(6). New language would be added to paragraph 

(e) to provide that the age discrimination provisions would not apply 

to employee benefit plans covered b~ the federal Employment 

Retirement Income Security Act or 1974 ("ERISA") where that federal 

law would be preemptive (subd. (l)(e)(i)). This recognizes the 

decisional law that has held ERISA to preempt State and local 

discrimination laws in certain circumstances. See Shaw v. Delta 

Airlines, Inc. , 463 U. S. 85 ( 1983) . Provisions allowing the varying 

of insurance coverage based on an employee's age and allowing certain 

retirement policies or systems would also be added to paragraph (e). 

These provisions are derived from language in the existing 

subdivision (3-a) or section 8-107 which is being deleted. See 

§8-107(3-a)(c). 

A new paragraph (f) of subdivision one would continue the 

present exemption for the hiring, firing and terms and conditions of 

employment of parents, spouses and children but would require those 

persons to be counted as persons employed for purposes of 

determining whether the employer is subject to the law with regard to 

other persons employed. 

Public Accommodations (new subd. 4) 

This subdivision is amended to prohibit places or providers 

of public accommodation from discriminating on the basis of age (para. 

(a)). In recognition of the fact that certain distinctions based on 

age are in the public interest (e.g. • senior citizen discounts, 
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restrictions on viewing adult films and age limits on membership in

peer groups), the CemMesion is given authority to grant exemptions

from this prohibition when it is in the public interest to do so (para.

(b)). The amendment adding age would not take effect until the

Com=lssion promulgates rules setting forth such exemptions. Bill

Section 4(1).

Certain exemptions are added permitting educational

institutions (public and private) to make gender distinctions permitted

under specified state or federal laws (i.e., separate housing,

bathroom and locker room facilities, certain physical education classes

and certain athletic teams) (para. (c)). Private schools would be

allowed to limit admissions to persons of one gender (para. (d)).

Educational institutions would not be subject to the prohibitions on

discrimination as they relate to matters that are strictly educational or

pedagogic in nature (para. (f)). In addition, educational institutions

would not be prohibited from using standardized tests which may have

a disparate impact on protected groups if the tests are used in the

manner and for the purpose prescribed by the test agency which

designed the test (para. (e)).

Subds. 3 and 3-a (deleted)

Subdivision 3, which currently prohibits discrimination in

publicly-assisted housing aw.......dations, is deleted and incorporated

into subdivision 5, which covers all housing accommodations.

Subdivision 3-a, which currently prohibits age discrimination by

employers and licensing agencies, is deleted and incorporated into

subdivision 1 (Empicyment) and a new subdivision 8 (Licenses and
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restrictions on viewing adult films and age limits on membership In 

peer groups), the Commission is· given authority to grant exemptions 

from this prohibition when it ls In the public Interest to do so (para. 

(b)). · The amendment adding age would not take effect until the 

Commission promulgates rules setting forth such exemptions. em 
Section 4(1). 

Certain exemptions are added permitting educational 

Institutions (public and private) to make gender distinctions permitted 

wider specified state or federal Jaws (I.e., separate housing, 

bathroom and locker room faclllties, certain physical education classes 

and certain athletic teams) (para. (c)). Private schools would be 

allowed to limit admissions to persons or one gender (para. ( d)). 

Educational institutions would not be subject to the prohibitions on 

discrimination as they relate to matters that are strictly educational or 

pedagogic in nature (para. (f)). In addition, educational institutions 

would not be prohibited from using standardized tests which may have 

a disparate impact on protected groups ff the tests are used in the 

manner and for the purpose prescribed by the test agency which 

designed the test (para. (e)). 

Subds. 3 and 3-a ( deleted} 

Subdivision 3, which currently prohibits discrimination In 

publicly-assisted housing accommodations, Is deleted and Incorporated 

into subdivision 5, which covers all housing accommodations. 

Subdivision 3-a, which currently prohibits age discrimination by 

employers and licensing agencies, is deleted and incorporated into 

subdivision 1 (Employment) and a new subdivision 8 (Licenses and 
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Permits). In addition, the limitation in subdivision 3-a on age

discrimination, providing that individuals older than 65 are not

protected thereunder, is removed from the law. This would conform

the City's law to the State Human Rights Law and to the Federal Age

Discrimination in Employment Act.

Tax-Exempt Non-sectarian Education Corporations
(former subd. 4 deleted)

The bill would delete this provision governing private

schools as unnecessary in view of the implicit coverage of educational

institutions (whether public or private) in the public awe::::::edations

provisions (§ 8-102, subd. 9). In bringing private schools within

those provisions, the legislation would have the effect of changing

current law by adding national origin, gender and marital status to

the prohibited grounds for discrimination.

Housing Acco=_=~lations, Land and Commercial Space
(subd. 5)

Generally

The provisions prohibiting discrimination in

publicly-assisted housing (former subd. 3) are incorporated into this

subdivision except that the provision which permits inquiries relating

to children in publicly-assisted housing is deleted. The amendments

to this subdivision would make the City's law consistent with the

State Human Rights Law by prohibiting age discrimination in the sale,

rental or purchase of all housing accommodations, land and commercial

space. The amendments would also clarify the applicability of this

subdivision to cooperatives and condominiums by prohibiting
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Pennits). In addition, the limitation in subdivision 3-a on age 

discrimination, providing that individuals older than 65 are not 

protected thereunder, is removed from the law. This would conf onn 

the City's law to the State Human Rights Law and to the Federal Age 

Discrimination in Employment Act. 

Tax-Exempt Non-sectarian Education Corporations 
(former subd. 4 deleted) 

The bill would delete this provision governing private 

schools as unnecessary in view of the implicit coverage of educational 

institutions (whether public or private) in the public accommodations 

provisions (§ 8-102, subd. 9). In bringing private schools within 

those provisions, the legislation would have the err ect or changing 

current law by adding national origin, gender and marital status to 

the prohibited grounds for discrimination. 

Housing Accommodations, Land and Commercial Space 
(subd. 5} 

Generally 

The provisions prohibiting discrimination in 

publicly-assisted housing (former subd. 3) are incorporated into this 

subdivision except that the provision which permits inquiries relating 

to children in publicly-assisted );lousing is deleted. The amendments 

to this subdivision would make the City's law consistent with the 

State Human Rights Law by prohibiting age discrimination in the sale, 

rental or purchase of all housing accommodations, land and commercial 

space. The amendments would also clarify the applicability of this 

subdivision to cooperatives and condominiums by prohibiting 
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discrimination in the "approval of the sale" of housing acc:ns:dations

"or an interest therein".

Para. (a) Subpara. (4)

Current law exempts from the housing discrimination

provisions the rental of housing in one and two family owner-occupied

housing. The amendment would allow the exemption only if the

available housing has not been publicly advertised or listed or

otherwise offered to the general public (Subpara. (4)(1)).

The bill would delete the language creating a general

exemption for restricting rooms in a roaming house, dormitory or

residence hotel to one sex (Subpara. (4)(3)). This amendment is

intended to bring the City's law into conformity with the federal Fair

Housing Act, which does not contain such a general exemption.

Para. (c)

A new subparagraph (3) would prohibit real estate brokers

from blockbusting, i.e. inducing perscñs to sell or rent housing, land

or commercial space by representations regarding the entry into the

neighborhood of any members of a protected group. This provision is

derived from the federal Fair Housing Act (42 U.S.C. 3604(e)) but

goes further than that law in its application to commercial space and

in the number of protected groups.

Para. (d) and (f)

Amendments to paragraph (d) and the new paragraph (f)

make clear that the law prohibits discrimination in the appraisal of

any housing acce--:dation, land and ccamercial space. This
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discrimination in the "approval of the sale" of housing accommodations 

"or an Interest therein". 

Para. (a) Subpara. (4) 

Current law exempts from the housing discrimination 

provisions the rental of housing in one and_ two family owner-occupied 

housing. The amendment would allow ~e exemption only if the 

available housing has not been publicly advertised or listed or 

otherwise offered to the general public (Subpara. (4)(1)). 

The bill would delete the language creating a general 

exemption r or restricting rooms ln a rooming house, dormitory or 

residence hotel to one sex (Subpara. (4)(3)). This amendment Is 

intended to bring the City's law into conformity with the federal Fair 

Housing Act, which does not contain such a general exemption. 

Para. (cl 

A new subparagraph (3) would prohibit real estate brokers 

from blockbusting, i.e. inducing persons to sell or rent housing, land 

or commercial space by representations regarding the entry into the 

neighborhood of any members of a protected group. This provision is 

derived from the federal Fair Housing Act ( 42 U.S. C. 3604( e)) but 

goes further than that law in Its application to commercial space and 

in the number of protected groups. 

Para. ( d) and (f) 

Amendments to paragraph (d) and the new paragraph (f) 

make clear that the law prohibits discrimination in the appraisal of 

any housing accommodation, land and commercial space. This 
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provision is also derived from the federal Fair Housing Act. See 24

CFR 115.3(a)(5)(ix)(B).

Para. (e)

This new provision prohibits the discriminatory denial of

access to or membership in a multiple listing service or real estate

brokers organization. It is derived from the federal Fair Housing

Act. See 24 CFR 115.3(a)(5)(x).

Para. (h)

The amendments to this paragraph are designed to bring

the City's law into conformity with the federal Fair Housing Act,

which allows swñêrs and operators of housing for older persons (as

defined therein) to discriminate in the rental or sale of such housing
.

on the basis of whether children are or would be residing in such

housing.. See 42 USC 3607(b)(2) and (3).

Para. (i)

This provision would allow restriction of the sale or rental

of housing or land exclusively to persons 55 or over. It would
.

clarify that such persons could not be discriminated against on the

basis of whether children are, may be, or would be, residing with

them, unless such housing qualifies as housing for older persons as

defined in the federal Fair Housing Act.

Para. (i)

Although the federal Fair Housing Act on its face prohibits

educational institutions from making gender distinctions in dormitory

residences, the agency adrinistering that law (the Department for

Housing and Urban Development, or "HUD") has construed the law to
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provision is also derived from the federal Fair Housing Act. See 24 

CFR 115.3(a)(5)(fx)(B). 

Para. (e) 

This new provision prohibits the discriminatory denial of 

access to or membership in a multiple Us.ting service or real estate 

brokers organization. It ls derived from the federal Fair Rousing 

Act. See 24 CFR 115.3(a)(5)(x). 

Para. (h) 

The amendments to this paragraph are designed to bring 

the City's law into conformity with the federal Fair Housing Act. 

which allows owners and operators of housing for older persons (as 

defined therein) to discriminate In the rental or sale or such housing 

on the basis of whether children are or would be residing . in such 

housiJlg.. See 42 USC 3607(b)(2) and (3). 

Para. (I) 

This provision would aDow restriction of the sale or rental 

of housing or land exclusively to persons 55 or over. It would 

clarify that such persons could not be discriminated against on the 

basis of whether children are. may be, or would be, residing with 

them, unless such housing qualifies as housing for older persons as 

defined in the federal Fair Housing Act. 

Para. (j) 

Although the federal Fair Housing Act on its face prohibits 

educational institutions from making gender distinctions in dormitory 

residences, the agency administering that law (the Department for 

Housing and Urban Development, or "HUD") has construed the law to 
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permit the gender distinctions allowéd under another federal law for

separate housing, bathrooms and locker rooms. See 45 CFR §§86.32

and 86.33. This new provision would allow such distinctions to be

made under the City's law to the same extent that they are allowed

under HUD's interpretation of the federal Fair Housing Act.

Para. (k)

This provision would allow distinctions to be made with

regard to gender and children in dormitory-type residences (e.g.

shelters for the homeless), to protect personal privacy or the health,

safety or welfare of families with children. HUD's interpretation of

the federal Fair Housing Act has allówed some distinctions such as

these although the Act and its regulations are silent as to these

issues.

Para. (1)

This provision restates and clarifies current law.

Para. (m)

This new provision clarifies that the owners of

publicly-assisted housing accommodations (such as the Housing

Authority) may utilize criteria or qualifications of eligibility for the

sale, rental or occupancy of public housing which are required to

comply with Federal or State law or are necessary to obtain the

benefits of a Federal or State program,. and use statements,

advertisements, applications and inquiries which state criteria or

qualifications necessary to determine eligibility for such housing.

Para. (nl
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permit the gender distinctions allowed under another federal law for 

separate housing, bathrooms and locker rooms. See 45 CFR §§86. 32 

and 86. 33. This new provision would allow such distinctions to be 

made under the City's law to the same extent that they are allowed 

under HUD's interpretation of the federal Fair Housing Act. 

Para. (k} 

This provision would allow distinctions to be made with 

regard to gender and children ln dormitory-type residences (e.g. 

shelters for the homeless), to protect personal privacy or the health, 

safety or welfare of families with children. HUD's interpretation of 

the federal Fair Housing Act has allowed some distinctions such as 

these although the Act and its regulations are silent as to these 

issues. 

Para. (I) 

This provision restates and clarifies current law. 

Para. (m} 

This new provision clarifies that the owners of 

publicly-assisted housing accommodations (such as. the Housing 

Authority) may utilize criteria or qualifications of eligibility for the 

sale, rental or occupancy of public housing which are required to 

comply with Federal or State law or are necessary to obtain the 

benefits of a Federal or State program,. and use statements, 

advertisements, applications and inquiries which state criteria. or 

qualifications necessary to determine eligibility for such housing. 

Para. {n) 
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The provisions relating to housing discrimination on the

basis of occupation are moved from §8-102.2 to this paragraph without

intent to make any substantive change.

_Retaliation (subd.]

This subdivision prohibits retaliation against persons who

file complaints of discrimination. The amendments would broaden this

subdivision by also prohibiting retaliation against persons who

commence civil actions, assist the Corporation Counsel or the

Commission in investigations or provide information pursuant to the

terms of a conciliation agreement.

Licenses and Permits (subd. 9) (new_1

Under the current law, discrimination by licensing agencies

is prohibited only where the discrimination is based on age (former

subd. 3-a). This new subdivision would broaden current law by

prohibiting licensing agencies from discriminating against applicants

on the basis of any of the protected categories (paras. (a) and (b)).

An exception is provided which allows age or disability to be used as

a criterion for determining eligibility for a license or permit whers

such use is specifically required by another provision of law (para.

(c)). Thus, the issuance of special parking permits to disabled

persons pursuant to New York City Charter §2903(b)(15), the

granting of preferences to disabled or elderly persons in the issuance

of newsstand licenses pursuant to Administrative Code §20-230, and

the issuance of rifle and shotgun permits only to persons 18 years of

age or over pursuant to Ad. Code §10-303(a)(1) would still be

allowed.
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The provisions relating to housing discrimination on the 

basis of occupation are moved fr~m §8-102. 2 to this paragraph without 

intent to make any substantive change. 

Retaliation (subd. 7) 

This subdivision prohibits retaUatlon against perso~s who 

file complaints of discrimination. The amendments would broaden this 

subdivision by also prohibiting retaliation against persons who 

commence civil actions, assist the Corporation Counsel or the 

Commission in investigations or provide information pursuant to the 

terms of a conciliation agreement. 

Licenses and Permits (subd. 9) (new) 

Under the current law, discrimination by licensing agencies 

is prohibited only where the discrimination is based on age (former 

subd. 3-a). This new subdivision would broaden current law by 

prohibiting licensing agencies from discriminating against applicants 

on the basis of any of the protected categories· (paras. (a) and (b)). 

An exception is provided which allows age or disability to be used as 

a criterion for determining eligibility for a license or permit where 

such use is specifically required by another provision of law (para. 

(c)). Thus, the issuance of special parking permits to disabled 

persons pursuant to New York City Charter §2903(b)(15), the 

granting of preferences to disabled or elderly persons in the Issuance 

of newsstand licenses pursuant to Administrative Code §20-230, and 

the issuance of rifle and shotgun permits only to persons 18 years of 

age or over pursuant to Ad. Code §10-303(a)(l) would still be 

allowed. 
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Criminal Conviction (subd. 10) (new_l

Article 23-A of the Correction Law prohibits discrimination

in empl.,..-,.t and liceñsing on the basis of an applicant's record of

criminal convictions except in certain specified circumstances. That

article provides for enforcement against private employers by the

State Division of Human Rights and concurrently by the Commission.

This new subdivision merely incorporates the Article 23-A prohibition

into the City's Human Rights Law in the same manner as it is

incorporated into the State Human Rights Law. See Executive Law

§296(15). The amendment is intended to êñcompass within the City's

law all of the substantive provisions which are already within the

Commission's jurisdiction and would effect no substantive change in

the Commission's jurisdiction over this type of discrimination.

Arrest Record (subd. 11) (new)

The State Human Rights Law, with certain exceptions,

prohibits discrimination in connection with licensing, employment and

providing of credit on the basis of an applicant's arrest record. See

Executive Law §296(16). This new subdivision is identical to the

State law provision.

Employer Liability for Discri=dnatory Conduct by Employee, Agent and
Independent Contractor (subd 13) (new)

The current City Human Rights Law is silent on the

standard to be applied in deciding whether an employer can be held

liable for the discriminatory conduct of its employees. The State

Human Rights Law, upon which much of the City law is modeled, is

also silent on this question. Hawavar, the State law provisions

prohibiting discrimination in employment and in public acces-sedations
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Criminal Conviction (subd. 10) (new) 

Article 23-A of the Correction Law prohibits discrimination 

In employment and licensing on· the basis of an applicant's record of 

criminal convictions except In certain specified circumstances. That 

article provides for enforcement against • private employers by the 

State Division of Human Rights and concurrently by the Commission. 

This new subdivision merely Incorporates the Article 23-A prohibition 

Into the City's Human Rights Law in the same manner as ft Is 

Incorporated Into the State Human Rights Law. See Executive Law 

§296(15). The amendment is Intended to encompass withln the City's 

law all of the substantive provisions which are already within the 

Commission's jurisdiction and would effect no substantive change in 

the Commission's jurisdiction over this type of discrimination. 

Arrest Record (su.bd. Ill (new) 

The State Human Rights Law, with certain exceptions, 

prohibits discrhnlnation in connection with licensing, employment and 

providing of credit on the basis of an applicant's arrest record. See 

Executive Law §296(16). This new subdivision is identical to the 

State law provision. 

Employer Liability for Discriminatory Conduct by -Employee. Agent and 
Independent Contractor (subcl 13) (new) 

The current City Human Rights Law is silent on the 

standard to be applied in deciding whether an employer can be held 

liable for the discriminatory conduct of its employees. The State 

Human Rights Law, upon which much of the City law is modeled, is 

also silent on this question. However, the State law provisions 

prohibiting discrimination in employment and in public accommodations 
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E

have been narrowly construed by the courts of this State to impose

liability upon an employer for its employee's unlawful conduct only

when the employer knew of or condoned the conduct.

The proposed bill would set forth standards which must be

satisfied for an employer to be held liable for the unlawful cGñduct of

employees, agents and certain independent contractors. The

standards proposed would make the City's law unique among civil

rights laws in that the standards are designed not only to deter

discriminatory conduct by holding employers accountable but, of equal

significance, they are designed to provide employers with an incentive

to implement policies and procedures that reduce, and internally

resolve, discrimination claims.
,

Paragraph (a) of this subdivision provides that with respect

to all types of discrimination other than employment discrimination, an

employer would be held liable for the discriminatory conduct of an

employee or agent. Paragraph (b) provides that with respant to

employment discrimination, an employer would be held liable for the

discriminatory conduct of an employee or agent only where the

employee or agent who committed the discriminatory act exercised

managerial or supervisory responsibility or the employer knew of the

conduct and failed to take corrective action or should have known of

the conduct and failed to exercise reasonable diligence to prevent

such discriminatory conduct. Under paragraph (c), an employer

would be held liable for the conduct of certain persons employed as

independent contractors only where the employer had actual

knowledge of and acquiesced in the conduct.
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have been narrowly construed by the courts of this State to Impose 

liability upon an employer for -Its employee's unlawful conduct only 

when the employer knew of or condoned the conduct. 

The proposed bill would set forth standards which must be 

satisfied for an employer to be held liable -for the unlawful conduct of 

employees, agents and certain Independent contractors. The 

standards proposed would make the City's law unique among civil 

rights laws in that the standards are designed not only to deter 

discriminatory conduct by holding employers accountable but, of equal 

significance, they are designed to provide employers with an incentive 

to implement policies and procedures that reduce, and Internally 

resolve, discrimination claims. 

Paragraph ( a) of this subdivision provides that with respect 

to all types of discrimination other than employment discrimination, an 

employer would be held liable for the discriminatory conduct of an 

employee or agent. Paragraph (b) provides that with respect to 

employment discrimination, an employer would be held liable for the 

discriminatory conduct of an employee or agent only where the 

employee or agent· who committed the discriminatory act exercised 

managerial or supervisory · responsibility or the employer lmew of the 

conduct and failed to take corrective action or should have known of 

the conduct and failed to exercise reasonable diligence to prevent 

such discriminatory conduct. Under paragraph ( c), an employer 

would be held liable for the conduct of certain persons employed as 

independent contractors only where the employer had actual 

knowledge of and acquiesced in the conduct. 
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Employers could mitigate their liability for civil penalties or

punitive damages or liability for the act of an employee or agent

which they =hm'id have known about by proving they had instituted

policies, programs, and procedures for the prevention and detection

of discrimination, and by showing a record of no, or relatively few,

prior incidents of discrimination (para (d) and (e)). Finally, the

Commission would be authorized to promulgate rules estabEching

policies, programs, and procedures for the prevention and detection

of discrimination, which if instituted by an employer would insulate

him or her from liability for civil penalties which could be imposed by

the Commission or punitive damages or civil penalties which could be

imposed by a court based on the conduct of an employee, agent or

person employed as an independent contractor (para (f)).

Alienage or Citizenship Status (new subd. 14, former subd. 11)

Current law allows distinctions and preferences based upon

alienage or citizenship status and inquiries as to a person's alienage

or citizenship status in very narrow circumstances ("when... required

or when... expressly permitted by any law... and when such law...

does not provide that state or local law may be more protective of

aliens, §8-107(11)). These circumstances do not cover distinctions or

inquiries made by banks and lending institutions who seek to sell

mortgages to the Federal Home Mortgage Insurance Corporation

("FHMIC"). A FHMIC directive provides that the "(FHMIC] will

purchase mortgages made to aliens who are lawful permanent residents

of the United States under the same terms that are available to U.S.

citizens... We will purchase mortgages made to non-permanent
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Employers could ndtfgate their liability for civil penalties or 

punitive damages or liability for the act of an employee or agent 

which they should have known about by proving they had Instituted 

policies, programs, and procedures for the prevention and detection 

of discrimination, and by showing a record of no, or relatively rew, 

prior Incidents of discrimination (para (d) and (e)). Finally, the 

Commission would be authorized to promulgate rules establishing 

policies, programs, and procedures for the prevention and detection 

of discrimination, which If Instituted by an employer would Insulate 

him or her from Uabllity for civil penalties which could be imposed by 

the Commission or punitive damages or civil penalties which could be 

Imposed by a court based on the conduct of an employee, agent or 

person employed as an independent contractor (para (f)). 

Alienage or Citi~p Status (new subd. 14, former subd. 111 
Current law allows distinctions and preferences based upon 

alienage or citizenship status and inquiries as to a person's alienage 

or citi~enshlp status in very narrow circumstances ("when ••• required 

or when. • • expressly permitted by any law. • • and when such law ••• 

does not provide that state or local law may be more protective of 

aliens, §8-107(11)). These circumstances do not cover distinctions or 

Inquiries made by banks and lending institutions who seek to sell 

mortgages to the Federal Home Mortgage Insurance Corporation 

(''FHMIC"). A FHMIC directive provides that the "(FHMIC] will 

purchase mortgages made to aliens who are lawful permanent residents 

of the United States under the same terms that are available to U.S. 

citizens... We will purchase mortgages made to non-permanent 
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resident aliens as long as the borrower occupies the property and the

loan-to-value ratio does not exceed 75%." See Fannie Mae, Lending

Requirements, §203.02 (emphasis.in original).

The proposed a=endment to this subdivision is intended to

allow banks and lending institutions to make such inquiries or

determinations based upon alienage or citizenship status as are

necessary to enable them to obtain the benefits of selling their

mortgages to FHMIC. It will also allow inquiries and distinctions to

be made for other purposes related to federal programs, but only

insofar as such actions are necessary to obtain the benefits of such

programs.

Applicability; Persons With Disabilities (new subd.15)

Paragraph (a) of this new subdivision would make explicit

the requirement implicit in existing law that persons subject to the

City's Human Rights Law make reasonable accommodation to enable a

person with a disability to satisfy the essential requisites of a job or

enjoy the rights in question. Paragraph (b) estabEshes an

affirmative defense to a claim of discrimination based on disability that

the claimant could not, with reasonable accommodation, satisfy those

requisites or enjoy those rights. Paragraph (c) makes clear that

work place restrictions on the illegal use of drugs and the use of

alcohol and drug testing programs are not prohibited.

Former §8-108 and §8-108.1 subd(1) (dele

These provisions are deleted because the protected

categories, disability and sexual orientation, have been inserted in

the lists of protected categories in §8-107.
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resident aliens as long as the borrower occupies the property and the 

loan-to-value ratio does not exceed '15%." See Fannie Mae, Lending 

Requirements, §203. 02 ( emphasis. in original). 

The proposed amendment to this subdivision is Intended to 

allow banks and lending institutions to make such inquiries or 

determinations based upon allenage or citizenship status as are 

necessary to enable them to obtain the benefits of selling their 

mortgages to FHMIC. It will also allow inquiries and distinctions to 

be made for other purposes related to federal programs, but only 

insofar as such actions are necessary to obtain the benefits of such 

programs. 

Applicability; Persons With Disabilities (new subd.15) 

Paragraph (a) of this new subdivision would make explicit 

the requirement implicit in existing law that persons subject to the 

City's Human Rights Law make reasonable, accommodation to enable a 

person with a disability to satisfy the es·sential requisites of a job or 

enjoy the rights In question. Paragraph (b) establishes an 

affirmative defense to a claim of discrimination based on disability that 

the claimant could not, with reasonable accommodation, satisfy those 

requisites or enjoy those rights. Paragraph ( c) makes clear that 

work place restrictions on the illegal use of drugs and the use of 

alcohol and drug testing programs are not prohibited. 

Former §8-108 and §8-108.l subd(l) (deleted) 

These provisions are deleted because the protected 

categories, disability and sexual orientation, have been inserted in 

the lists of protected categories in §8-107. 
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Applicability; Sexual Orientation (subd. 16, formerly paragraphs a
through e of subd. 2 of §8-108.1)

Former section 8-108.1, subd. 2, sets forth certain

provisi0ñs relating to the applicability of the law with respect to

discrimination based on sexual orientation. These provisions have

been retained and are set forth in the revised law as paragraphs a

through e of subdivision 16 of section 8-107.

Disparate Impact (new subd. 171

Certain discrimiñatory practices or policies, though not

intended to discriminate, may be actionable because they result in a

disparate impact to a person who is the member of a group protected

by the City's law. Like Title VII of the Civil Rights Act (which

prohibits employment discrimination), the City's law has been

construed by the Commission to apply to disparate impact cases

although it does not explicitly provide as such. In 1989, the U.S.

Supreme Court in Wards Cove Packing Co. v. Antonio, 109 S.Ct.

2115, 2125-26 (1989) made it significantly more difficult for an

aggrieved person to prove a disparate impact case under Title VII.

The Court held that when a plaintiff has made out a prima facie case

of disparate impact, the defendant has the burden of producing

evidêñce of business justification but the burden of persuasion always

remains with the plaintiff. Commentators viewed this holding as a

departure from previous decisions which were read to place the

burden of proving business necessity upon the defendant. The

Commission and the courts are not bound to follow Wards Cove in

their interpretation of the burdens of proof in disparate impact cases

under the City Human Rights Law. After the Wards Cove decision,
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Applicability; Sexual Orientation (subd. 16, formerly paragraphs a 
through e of subd. 2 of §8-108.1} 

Fonner section 8-108 .1, subd. 2, sets forth certain 
. . 

provisions · relating to the applicability of the law with respect to 

discrimination based on sexual orientation. These provisions have 

been retained and are set forth in the revised law as paragraphs a 

through e of subdivision 16 of section 8-107. 

Disparate Impact (new subd. 17) 

Certain discriminatory practices or policies, though not 

intended to discriminate, may be actionable because they result in a 

. disparate impact to a person who is the member of a group protected 

by the City's law. Like Title VII of the Civil Rights Act (which 

prohibits employment discrimination), the City's law has been 

construed by the Commission to apply to disparate impact cases 

although it does .not explicitly provide as such. In 1989, the U.S. 

Supreme Court in Wards Cove Packing Co. v. Antonio, 109 S. Ct.· 

2115, 2125-26 (1989) made it significantly more difficult for an 

aggrieved person to prove a disparate impact case under Title VII. 

The Court held that when a plaintiff has made out a prima facie case 

of disparate impact, the defendant has the burden of producing 

evidence of business justification but the burden of persuasion always 

remains with the plaintiff. Commentators viewed this holding as a 

departure from previous decisions which were read to place the 

burden of proving business necessity upon the defendant. The 

Commission and the courts are not bound to follow Wards Cove in 

their interpretation of the burdens of proof in disparate impact cases 

under the City Human Rights Law. After the Wards Cove decision, 
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the Commission and the ariministrative law fudges adjudicating

disparate impact cases have continued to apply the burdens of proof

(as set forth in Griggs v. Duke Power Co., 401 U.S. 424 (1971))

that most courts applied in Title VII cases decided prior to Wards

Cove . See Fitzgibbons v. New York City Police Department, NYCCHR

Complaint No. 12141485-EG (April 26, 1990) at p. 4.

The proposed provisions are intended to clearly set out the

burdens of proof in disparate impact cases brought under the City

Human Rights Law so that it will not be necessary for the courts or

the Commission to seek guidance in federal case law to interpret the

City law in this area. The provisions make clear that the respondent

or defendant has the burden to affirmatively plead and prove that a

policy or practice bears a significant relationship to a significant

business objective (business necessity) or does not contribute to the

disparate impact (para. (a)(2)). The legislation also provides that a

policy or practice shown to have a disparate impact will be found

unlawful where the Commission or a plaintiff produces substantial

evidence that an alternative policy or practice with less disparate

impact is available and the respondent or defendant fails to prove

that it would not serve them as well (id.).

Unlawful Boycott or Blacklist (new subd. 18)

This new subdivision incorporates the provisions of the

State Human Rights Law which prohibits boycotts and blacklists based

on discriminatory animus. However, it goes further than State law

by adding disability, age, marital status, sexual orientation and

alienage or citizesMp status to the protected categories. The
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the Commission and the administrative law judges adjudicating 

disparate impact cases have continued to apply the burdens of proof 

( as set forth in Griggs v. Duke Power Co. , 401 U.S. 424 (1971)) 

that most courts applied in Title VII cases decided prior to ~ards 

Cove. See Fitzgibbons v. New York City Police Department, NYCCHR 

Complaint No. 12141485-EG (April 26, 1990) at p. 4. 

The proposed provisions are intended to clearly set out the 

burdens of proof in disparate impact cases brought under the City 

Human Rights Law so that it will not be necessary for the courts or 

the Commission to seek guidance in federal case law to interpret the 

City law in this area. The provisions make clear that the respondent 

or defendant has the burden to affirmatively plead and prove that a 

policy or practice bears a significant relationship to a significant 

business objective (business necessity) or does not contribute to the 

disparate impact (para. (a)(2)). The legislation also provides that a 

policy or practice shown to have a disparate impact will be found 

unlawful where the Commission or a plaintiff produces substantial 

evidence that an alternative policy or practice with less disparate 

impact is available and the respondent or defendant falls to prove 

that it would not serve them as well (l_g.). 

Unlawful Boycott or Blacklist (new subd. 18) 

This new subdivision incorporates the provisions of the 

State Human Rights Law which prohibits boycotts and blacklists based 

on discriminatory animus. However, it goes further than State Jaw 

by adding disability, age, marital status, sexual orientation and 

alienage or citizenship status to the protected categories. The 
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subdivision is also different from the State law in that it specifies

that it does not apply to any form of expression that is protected by

the First Amendment of the U.S. Constitution.

Interference with Protected Rights (new subd. 19)

This new subdivision prohibits threats, harassment,

coercion, intimidation and interference with a person's exercise or

enjoyment of any rights granted or protected under §8-107 or

attempts to engage in those acts. It is derived, in part, from a

similar provision of the federal Fair Housing Act.

Relationship or_Association (new subd. 20)

This subdivision makes clear that the City's Human Rights

Law prohibits discrimination against a person because of the actual or

perceived race, creed, color, national origin, disability, age, sexual

orientation or alienage or citizenship status of a person with whom

such person has a known relationship or association. It would also

codify the Commission's interpretation of the existing law. This

provision is similar to provisions in the Federal Fair Housing Act (42

USC §3604(f)) and the Americans with Disabilities Act (§102(b)(4) and

§202(b)(1)(E)).

Former 98-109 Procedure (deleted)

This section, which prescribes the current procedures for

filing and processing complaints of discrimination with the Commission,

is deleted and replaced by new sections 8-109 through 8-122.

§8-109 Complaint (new)

This section describes in detail the requirements and

procedure for filing a complaint of discrimination with the Commission.

-24-

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

subdivision is also different from the State law in that it specifies 

that it does not apply to any fo~ of expression that is protected by 

the First Amendment of the U.S. Constitution. 

Interference with Protected Rights {new subd. 19) 

This new subdivision prohibi~ threats, harassment, 

coercion, intimidation and Interference with a person's exercise or 

enj~yment of any rights granted or protected under §8-107 or 

attempts to engage In those acts. It ls derived, In part, from a 

similar provision of the federal Fair Housing Act. 

Relationship or Association (new subd. 20) 

This subdivision makes clear that the City's Human Rights 

Law prohibits discrimination against a person because of the actual or 

perceived race, creed, color, national origin, disablllty, age, sexual 

orientation or allenage or citizenship status of a person with whom 

such person has a known relationship or association. It would also 

codify the Commission's Interpretation of the existing law. This 

provision is similar to provisions in the Federal Fair Housing Act ( 42 

USC §3604(f)) and the Americans with Disabilities Act (§102(b) ( 4) and 

§202(b)(l)(E)). 

Former §8-109 Procedure ( deleted) 

This section, which prescribes the current procedures for 

filing and processing complaints of discrimination with the Commission, 

is deleted and replaced by new sections 8-109 through 8-122. 

§8-109 Complaint. (~ew) 

This section describes in detail the requirements and 

procedure for filing a complaint of discrimination with the Commission. 
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It includes the content of the complaint and a requirement that the

Commission acknowledge the filing of the complaint (subd. a), a

requirement that the Commissioli serve a copy of the complaint on the

respondent and advise the respondent of his or her procedural rights

and obligations under the law (subd. d),- the time limit for filing a

complaint (subd. e), and amendment of the complaint (subd. h).

This section would preclude the Commission from adjudicating a

complaint if prior to filing such a complaint the complainant had

initiated a civil action alleging the same act of discrimination, if a

complaint involving the same grievance is pending before an

administrative agency, or if the State Division of Human Rights issued

a final determination on such complaint (subd. f). With regard to

complaints filed on or after September 1, 1991, this section would

require the Commission to commence proceedings, investigate and

make a final disposition promptly and within the time periods

prescribed by rule of the Ce==iecdon or explain the reasons for not

doing so (subd. g).

§8-111 Answer (new)

This section requires a respondent to file an answer within

30 days after the complaint is served (subd. a). Under current law,

there is no requirement that a respondent answer a complaint of

discrimination until he or she appears at a hearing. Respondents

have no incentive to answer prior to such time. This requirement

would assist the Commission in the timely processing of complaints.

The failure to file an answer would result in a default and the

hearing wôü1d proceed without the respondent. See §8-119(e). The
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It includes the content of the comp1aint and a requirement that the 

Commission acknowledge the filing of the complaint (subd. a), a 

requirement that the Commission serve a copy of the complaint on the 

respondent and advise the respondent of his or her procedural rights 

and obligations under the law (subd. d) ,. the time limit for filing a 

complaint (subd. e), and amendment of the complaint (subd. h). 

This section would preclude the Commission from adjudicating a 

complaint if prior to filing such a complaint the complainant had 

initiated a civil action alleging the same act of discrimination, if a 

complaint involving the same grievance is pending before an 

administrative agency, or ff the State Division of Human Rights issued 

a final determination on such complaint (subd. f). With regard to 

complaints filed on or after September 1, 1991, this section would 

require the Commission to commence proceedings, Investigate and 

make a final disposition promptly and within the time periods 

prescribed by rule of the Commission or explain the reasons for not 

doing so (subd. g). 

18-111 Answer {new) 

This section requires a respondent to file an answer within 

30 days after the complaint is served (subd. a). Under current law, 

there is no requirement that a respondent answer a complaint of 

discrimination until he or she appears at a hearing. Respondents 

have no incentive to answer prior to such time. This requirement 

would assist the Commission in the timely processing of complaints. 

The failure to file an answer would result in a default and the 

hearing would proceed without the respondent. See §8-119(e). The 
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administrative law fudge could open the default and allow the

respondent to present an answer only upon a finding that there was

good cause for the failure to file a timely answer. This section also

prescribes the contents of the answer (subds. b, c and d) and

provides for extension of the 30-day period for good cause (subd.

e). Allegations not specifically denied or explained in the answer are

deemed admitted (subd. c).

§8-112 Withdrawal of Complaints (new)

This section provides that a complaint may be withdrawn at

any time prior to service of a notice that it has been referred to an

administrative law judge (subd. a) or after service of such notice, at

the discretion of the Commission (subd. b). Unless the complaint is

withdrawn pursuant to a conciliation agreement, withdrawal is without

prejudice to further prosecution of the alleged discriminatory acts by

the Commission or the Corporation Counsel (subd. c).

§8-113 Dismissal of Complaint (new)

This section prescribes the circumstances under which the

Commlesion may dismiss a complaint for administrative convenience

(subds. a and b). Dismissal for administrative convenience includes

a dis=lssal requested by the complainant where 180 days have passed

since the filing of a complaint which had not been actively

investigated (subd. (a)(6)), as well as dismissal prior to the filing of

an answer where no investigation or conciliation had taken place

(subd. b). The section also provides for dismissal upon a finding of

no probable cause (subd. d) or lack of jurisdiction (subd. c), and

for appeal of any dismissal to the chairperson (subd. f).-
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... . 
administrative law judge could open the default and allow the 

respondent to present an answer only upon a finding that there was 

good cause for the failure to rue a timely answer. This section also 

prescribes the contents of the answer (subds. b, c and d) and 

provides for extension of the 30-day period for good cause (subd. 

e). Allegations not specifically denied or explained In the answer are 

deemed admitted (subd. c). 

18-112 Withdrawal of Complaints (new} 

This section provides that a complaint may be withdrawn at 

any time prior to service of a notice that it has been ref erred to an 

administrative law judge (subd. a) or after service of such notice, at 

the discretion of the Commission (subd. b). Unless the complaint ls 

withdrawn pursuant to a conciliation agreement, withdrawal is without 

prejudice to further prosecution of the alleged discriminatory acts by 

the Commission or the Corporation Counsel (subd. c). 

18-113 Dlsmlssal or Complaint {new} 

This section prescribes the circumstances under which the 

Commission may dismiss a complaint for administrative convenience 

( subds. a and b). Dismissal for administrative convenience includes 

a dismissal requested by the complainant where 180 days have passed 

since the filing of a complaint which had not been actively 

investigated (subd. (a)(6)), as well as dismissal prior to the filing of 

an answer where no investigation or conciliation had taken place 

(subd. b). The section also provides for dismissal upon a finding of 

no probable cause (subd. d) or lack of jurisdiction (subd. c), and 

for appeal of any dismissal to the chairperson (subd. f) .. 
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98-114 Investigations and Investigative Recordkeeping (new)

This section provides that where the Commission has

conducted an investigation it could demand that the person or entity

under investigation preserve records in its possession or continue to

make the type of records previously made where the records are

relevant to a determination of whether discrimination has taken place

(subd. b). A person or entity upon whom a demand is made may file

objections with the Commission and get a determination in 30 days

(subd. c). During the 30-day period, the person or entity upon

whom a demand is made would be required to maintain the status quo,

i.e., preserve existing records and continue to make recards (subd.

c). A proceeding may be brought in court to enforce an order

relating to records (subd. e) or the Commission may impose

administrative sanctions for non-compliance (see §8-118).

§8-115 Mediation and Conciliation (new)

This section makes explicit the Commission's authority to

engage the parties in mediation or conciliation at any time after the

filing of a complaint (subd. a). It also provides that a conciliation

agreement may be embodied in a consent decree (subd. b). All

conciliation agreements shall be embodied in orders and violation of

such orders would be subject to a civil penalty (subd. d). Efforts at

mediation and conciliation shall not be publicly disclosed (subd. c)

but all conciliation agreements shall be made public unless the

complainant, respondent and the Commission agree othcrwisc

(subd. d).

§8-116 Determination of Probable Cause (new)
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18-llt Investigations and Investigative Recordkeeping (new) 

This section provide~ that where the Commission has 

conducted an Investigation It could demand that the person or entity 

under investigation preserve records in its possession or continue to 

make the type of records previously ma~e where the records are 

relevant to a determination of whether discrimination has taken place 

(subd. b). A person or entity upon whom a demand Is made may file 

objections with the Commission and get a determination In 30 days 

(subd. c). During the 30-day period, the person or entity upon 

whom a demand is made would be required to maintain the status quo, 

i.e., preserve existing records and continue to make records (subd. 

c). A proceeding may be brought in court to enforce an order 

relating to records (subd. e) or the Commission may Impose 

administrative sanctions for non-compliance (see §8-118). 

§8-115 Mediation and ConcDiation (new) 

This section makes explicit the Commission's authority to 

engage the parties in mediation or conciliation at any time after the 

filing of a complaint (subd. a). It also provides that a conciliation 

agreement may be embodied in a consent decree (subd. b). All 

conciliation agreements shall be embodied In orders and violation of 

such orders would be subject to a civil penalty ( subd. d) . Efforts at 

mediation and conciliation shall not be publicly disclosed (subd. c) 

but all conciliation agreements shall be made public unless the 

complainant, respondent and the Commission agree otherwise 

(subd. d). 

§8-116 Determination or Probable Cause (new) 
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This provision sets out the procedure to be fallowed after a

finding of probable cause, including notice (subds. a and b) and

referral to an administrative law judge (subd. c). It also provides

that Commission-initiated complaints shall not require a determination

of probable cause.

§8-117 Rules of Procedure (new)

This section requires the Com-mission to adopt rules for

hearing and prehearing procedure, including rules for discovery.

The rules shall require that the Cammission be a party to any

proceeding and that the complainant shall be a party only if he or

she has formally intervened.

§8-118 Noncompliance with Discovery Order or Order Relating to
Records (new)

To discourage persons under investigation from resisting

the Cem_mlssion's discovery requests, this provision would make

express the Commission's authority to impose administrative sanctions

upon the resisting party. The section would also authorize the

Commissian to impose administrative sanctions upon parties who fail to

comply with Commissiõñ orders to preserve records and/or to continue

to make records. After affording the resisting party an opportunity

to make objections to an order compelling discovery or relating to

records and upon non-compliance with the order, the CommJssion

could sanction that party by drawing adverse inferences, precluding

the introduction of evidence or testimony and striking out pleadings.

98-119 Hearing (new)
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This provision sets out the procedure to be followed after a 

finding of probable cause .. including notice (subds. a and b) and 

referral to an administrative law judge (subd. c). It also provides 

that Commission-initiated complaints shall not require a determination 

or probable cause. 

18-117 Rules oC Procedure (new) 

This section requires the Commission to adopt rules for 

hearing and prehearing procedure, including rules for discovery. 

The rules shall require that the Commission be a party to any 

proceeding and that the complainant shall be a party only if he or 

she has formally intervened. 

§8-118 Noncompliance with Discovery Order or Order Relating to 
Records (new) 

To discourage persons under investigation from resisting 

the Commission's discovery requests, this provision would make 

express the Commission's authority to Impose administrative sanctions 

upon the resisting party. The section would also authorize the 

Commission to impose administrative sanctions upon parties who ran to 

comply with Commission orders to preserve records and/or to continue 

to make records. After affording the resisting party an opportunity 

to make objections to an order compelling discovery or relating to 

records and upon non-compliance with the order, the Commission 

could sanction that party by drawing adverse inferences, precluding 

the introduction of evidence or testimony and striking out pleadings. 

§8-119 Hearing (new) 

-28-

R. App. 405



This section describes the essential sisments of the hearing

process. It is similar to the current law except that it allows an

administrative law judge to enter a default if the respondent has

failed to file a timely answer without good cause (subd. c). If a

default is entered, only the evidêncê in support of the complaint may

be presented at the hearing (id.).

§8-120 Decision and Order (new_1

This section gives the Commission the same broad authority

as the existing law to grant injunctive relief and compensatory

damages if it finds that a respondent has engaged in any unlawful

discriminatory practice. The section gives examples of certain types

of remedies but is not designed to be all inclusive. It makes clear

the Commission's authority to order front pay, as well as.back pay,

to compensate victims of employment discrimination. Like back pay,

front pay is a "make whole" remedy. Where back pay covers the time

between the injury and the date of judgment, front pay offers

prospective relief, providing compensation until the victim obtains the

position he or she would have earned but for the discrimination.

Without the remedy of front pay, the injuries of past discrimination

might continue. This can occur, for example, in a situation where

rightful promotion carnet take place immediately upon a favorable

fudgment. Thus, federal courts have found front pay useful under

Title VII where reinstatement at the proper level is inappropriate

because "the hostility between the parties precludes the possibility of

a satisfactory employmêñ‡ relationship." Shore v. Federal Express

Corp., 777 F.2d 1115 (6th Cir. 1985). In such cases, front pay can
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This section describes the essential elements of the hearing 

process. It Is similar to the current law except that It allows an 

administrative law Judge to enter a default if the respondent has 

failed to file a timely answer without good cause (subd. c). If a 

default Is entered, only the evidence In support of the complaint may 

be presented at the hearing (Id.). 

18-120 Decision and Order (new) 

This section gives the Commission the same broad authority 

as the existing law to grant Injunctive relief and compensatory 

damages ff it finds that a respondent has engaged In any unlawful 

discriminatory practice. The section gives examples or certain types 

of remedies but is not designed to be all Inclusive. It makes clear 

the Commission's authority to order front pay, as well ·as. back pay, 

to compensate victims of employment discrimination. Like back pay, 

front pay Is a "make whole" remedy. Where back pay covers the time 

between the injury and the date of Judgment, front pay offers 

prospective relief, providing compensation until the victim obtains the 

position he or she would have earned but r or the discrimination. 

Without the remedy of front pay, the injuries of past discrimination 

might continue. This can occur, for example, in a situation where 

rightful promotion cannot take place immediately upon a favorable 

judgment. Thus, federal courts have found front pay useful under 

Title VII where reinstatement at the proper level is inappropriate 

because "the hostility between the parties precludes the possibility of 

a satisfactory employment relationship." Shore v. Federal Express 

Corp., 777 F .2d 1115 (6th Cir. 1985). In such cases, front pay can 
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be ordered until the plaintiff obtains the appropriate level with his or

her new employer. Courts have also used the front pay remedy

where the position has already been filled, and promoting the plaintiff

would, therefore, require "bumping" an incumbent. Here, front pay

can enable the victim of discrimination to draw a rightful wage while

awaiting the availability of his or her rightful place. Edwards v.

Occidental Chemical Corp., 892 F.2d 1442 (9th Cir. 1990) (ordering

front pay from the date of the jud gment until the date of promotion).

§8-121 Reopêñing of Proceeding by Co:-=imion (new)

This provision authorizes the Co==i==ion to reopen its

proceedings or vacate or modify its orders in the interest of justice.

§8-122 Injunction and Temporary Restraining Order

Under the City's current law, after a complaint of housing

discrimination has been filed, the Commissi0ñ is authorized to seek a

preliminary injunction to enjoin the respondent from engaging in acts

which would render ineffectual a final order of the Commission (e.g.

renting the subject housing to another person). The Commissian is

not similarly authorized with regard to complaints involving other

forms of discrimination, and thus, pending the adjudication of such

complaints and during the lengthy court review process, respondents

will often engage in acts which make meaningless the relief imposed in

Commission final orders. This section would broaden the Cemelssion's

authority to seek preliminary injunctive relief to include all types of

discrimination covered by the City Human Rights Law. It allows the

Commission to seek such relief where it is necessary to restrain the

respondent or persons acting in concert with the respondent from
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be ordered until the plaintiff obtains the appropriate level with his or 

her new employer. Courts have also used the front pay remedy 

where the position has already been filled., and promoting the plaintiff 

would, therefore., require "bumping" an Incumbent. Here., front pay 

can enable the victim of discrimination to ~raw a rightful wage while 

awaiting the availabfilty of his or her rightful place. Edwards v. 

Occidental Chemical Corp., 892 F .2d 1442 (9th Cir. 1990) (ordering 

front pay from the date of the Judgment until the date of promotion). 

§8-121 Reopening of· Proceeding by Commission (new} 

This provision authorizes the Commission to reopen Its 

proceedings or vacate or modify its orders In the Interest of justice. 

§8-122 Injunction and Temporary Restraining Order 

Under the City's current law, after a complaint of housing 

discrimination has been filed, the Commission Is authorized to seek a 

preliminary Injunction to enjoin the respondent from engaging In acts 

which would render ineffectual a final order of the Commission (e.g. 

renting the subject housing to another person) . The Commission is 

not similarly authorized with regard to complaints Involving other 

forms of discrimination, and thus, pending the adjudication of such 

complaints and during the lengthy court revlew process, respondents 

will often engage In acts which make meaningless the relief imposed In 

Commission final orders. This section would broaden the Commission's 

authority to seek preliminary injunctive relief to include all types of 

discrimination covered by the City Human Rights Law. It allows the 

Commission to seek such relief where it is necessary to restrain the 

respondent or persons acting in concert with the respondent from 
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committing acts tending to render ineffectual a remedy that the

Commission might impose in a final order.

§8-123 Judicial Review
§8-124 Civil Penalties for Violating Commission Orders (new)
§8-125 Enforcement (new)

Under current law, the provisions relating to judicial review

of Commission orders and enforcêmant .of Commission orders are

combined in one section. As a consequence, courts have construed

these provisions to permit a respondent in an enforcement proceeding

to question the evidentiary basis for the issuance of the order which

the Commission is seeking to enforce even where he or she had failed

to comments a timely proceeding for judicial review of that order.

Also, under current law there are no civil penalties for

non-compliance with Commission orders. Thus, a respondent who has

been found guilty of a violation of the Human Rights Law has no

incentive to seek judicial review of, or to comply with, a Commission-

ordered remedy until the Commission commences an enforcemêñt

proceeding.

The proposed new sections separate the procedures for

judicial review (§8-123) and the procedures for enforcement of

Commission orders (§8-125), and make clear that unless the

respondent commences a timely proceeding for judicial review of a

Commission order, he or she may not challenge the evidentiary basis

for the issuance of the order when the Commission seeks to enforce

that order (§8-125 (b)). In addition, civil penalties could be imposed

in amounts up to $50,000 and $100 per day for non-compliance with

Commission orders (§8-124).
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committing acts tending to render ineffectual a remedy that the 

Commission might impose in a final order. 

18-123 Judicial Review 
§8-124 Civil Penalties for Violating Commission Orders (new) 
18-125 Enforcement {new) 

Under current law, the provision_s relating to judicial review 

of Commission orders and enforcement ()f Commission orders are 

combined in one section. As a consequence, courts have construed 

these provisions to permit a respondent in an enforcement proceeding 

to question the evidentiary basis for the issuance of the order which 

the Commission is seeking to enforce even where he or she had Called 

to commence a timely proceeding for judicial review of that order. 

Also, under current law there are no civil penalties for 

non-compliance with Commission orders. Thus, a respondent who has 

been found guilty of a violation of the Human Rights Law has no 

incentive to seek judicial review of, or to comply with, a Commission-

ordered remedy until the Commission commences an enforcement 

proceeding. 

The proposed new sections separate the procedures for 

judicial review (§8-123) and the procedures for enforcement of 

Commission orders (§8-125), and make clear that unless the 

respondent commences a timely proceeding for judicial review of a 

Commission order, he or she may not challenge the evfdentiary basis 

for the issuance of the order when the Commission seeks to enforce 

that order (§8-125 (b)). In addition, civil penalties could be imposed 

in amounts up to $50,000 and $100 per day for non-compliance with 

Commission orders (§8-124). 
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§8-126 Civil Penalties Imposed by Cem=hsion for Unlawful
Discriminatorv_Practices (new)

In addition to its existing authority upon a finding of

discrimination to order equitable relief and award compensatory

damages to a complainant, this section would give the Commission the

power to impose civil penalties to vindicate the public interest. The

penalties could be in amounts up to $50,000, and for willful and

wanton conduct, up to $100,00Ô.

§8-127 Disposition of Civil Penalties (new)

Civil penalties would be paid into the· general fund, except

that civil penalties assessed by a court against a city agency for

violation of a final order issued by the Commission pursuant to

section 8-120 after a finding that the agency has engaged in an

unlawful discriminatory practice would be budgeted in a separate

account. Monie s. from the account could be used only for anti-bias

education programs or programs to redress discrimination by city

agencies.

§8-128 Institution of Actions and Proceedings (new)

This section specifies that actions or proceedings on behalf

of the Commlssion may be instituted by the Corporation Counsel or

Commission attcrñêys designated by the Corporation Counsel or other

attorneys designated by the Corporation Counsel.

§8-129 Criminal Penalties

This section is amended to increase the criminal fine for

willful violation of final Commission orders from $500 to $10,000.

§8-130 Construction
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§8-126 Civil Penalties Imposed by Cnmmissfon for Unlawful 
Discriminatory Practices (new) 

In addition to Its existing authority upon a finding or 
dfscrfmlnatlon to order equitable relief and award compensatory 

damages to a complainant, this section would give the Commission the 

power to Impose civil penalties to vindicate the public interest. The 

penalties could be in amounts up to $50,000, and for wiUCul and 

wanton conduct, up to $100,000. 

§8-127 Disposition of Civil Penalties (new) 

Civil penalties would be paid into the· general fund, except 

that civil penalties assessed by a court against a city agency for 

violation of a final order issued by the Commission pursuant to 

section 8-120 after a finding that the agency has engaged in an 

unlawful discriminatory practice would be budgeted in a separate 

account. Monies from the account could be used only for anti-bias 

education programs or programs to redress discrimination by city 

agencies. 

§8-128 Institution of Actions and Proceedings (new) 

This section specifies that actions or proceedings on behalf 

of the Commission may be instituted by the Corporation Counsel or 

Commission attorneys designated by the Corporation Counsel or other 

attorneys designated by the Corporation Counsel. 

§8-129 Criminal Penalties 

This section is amended to increase the criminal fine for 

willful violation of final Commission orders from $500 to $10,000. 

§8-130 Construction 
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This section expresses the legislative intent that the Human

Rights Law be liberally construed for the accomplishment of its

purposes. The amendment deletes unñêcessary and duplicative

language.

Chapter 4 Civil Action to RIiminate Unlawful Discriminatory Practices
(new)

§8-401Legislative Declaration

This provision contains an express recognition of the

eccñcmic , social and moral harm imposed upon the City and its

inhabitants by the existence of systemic discrimination.

§8-402 Civil Action

This provision expressly authorizes the Corporation Ce=nsel

to bring a civil action on behalf of the Commission or the City to

eliminate particular instances of systemic discrimination. The relief

which may be sought in such action includes injunctive relief and

damages (including punitive damages) as well as civil penalties.

§8-403 Investigation

This section authorizes the Corporation Counsel to make any

investigation necessary for the commencement of the civil action

provided for above, and would also allow the issuance of subpoenas to

compel the attendance of witnesses or the production of documents.

§8-404 CivilPenalty

This provision would authorize a court in addition to

ordering a defendant found to have engaged in systemic discrimination

to pay damages and provide other relief to the City, to impose upon

the defendant civil penalties (recoverable by the City) of up to

$250,000.
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This section expresses the legislative intent that the Human 

Rights Law be liberally construed for the accomplishment of Its 

purposes. 

language. 

The amendment deletes unnecessary and duplicative 

Chapter -I Civil Action to Eliminate Unlawful Discriminatory Practices 
(new) 

§8-401 Legislative Declaration 

This provision contains an express recognition of the 

economic• social and moral harm imposed upon the City and its 

inhabitants by the existence of systemic discrimination. 

§8-402 Civil Action 

This provision expressly authorizes the Corporation Counsel 

to bring a civil action on behalf of the Commission or the City to 

eliminate particular instances of systemic discrimination. The relief 

which may be sought in such action includes injunctive relief and 

damages (including punitive damages) as well as civil penalties. 

§8-403 Investigation 

This section authorizes the Corporation Counsel to make any 

investigation necessary for the commencement of the civil action 

provided for above, and would also allow the issuance of subpoenas to 

compel the attendance of witnesses or the production of documents. 

§8-404 Civil Penalty 

This provision would authorize a court in addition to 

ordering a defendant found to have engaged in systemic discrimination 

to pay damages and provide other relief to the City, to impose upon 

the defendant civil penalties (recoverable by the City) of up to 

$250,000. 
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Chapter 5 Civil Action By Persons Aggrieved By Unlawful

Discriminatory Practices §8-502 (new)

Under the City's Human Rights Law, claims of discrimination

are currently adjudicated through the administrative procedure

available at the Commission. An aggrieved person may resort to

court only to seek review of the Commission's final decision in the

matter. Where the type of discrimination alleged is also prohibited

under the State Human Rights Law, an aggrieved person may bring a

civil action in State court under that law. The State law, however,

does not authorize a court to award costs and attorney's fees to a

prevailing party.

In consideration of the policy inherent in the State Human

Rights Law that a judicial forum is an appropriate alternative forum

for the enforcement of discrimination laws, this chapter would permit

aggrieved persons to bring a civil action in court for violation of the

City law. Alternatively, aggrieved persons could file a complaint with

the Commission, and having chosen one avenue of relief over another,

would be deemed to have elected their remedy. §8-502(a). The bill

provides generally that the filing of a complaint with the Commission

or the State Division of Human Rights would preclude a person from

going to court except if the complaint had been dismissed for

administrative convenience. §8-502(b). Dismissal by the Commission

for admiñistrative convenience could include a dismissal requested by

the complainant where 180 days have passed since the filing of a

complaint which had not been actively investigated, as well as

dismissal prior to the filing of an añswêr where no investigation or
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Chapter 5 Civil Action By Persons ~gmeved By Unlawful 
Discriminatory Practices §8-502 (new) 

Under the City's Human Rights Law, claims of discrimination 

are currently adjudicated through the administrative procedure 

available at the Commission. An aggrieved person may resort to 

court only to seek review of the Commission's final decision In the 

matter. Where the type of discrimination alleged ls also prohibited 

under the State Human Rights Law, an aggrieved person may bring a 

civil action In State court under that law. The State law, however, 

does not authorize a court to award costs and attorney's fees to a 

prevailing party. 

In consideration of the policy Inherent in the State Human 

Rights Law that a judicial forum is an appropriate alternative forum 

for the enforcement of discrimination laws, this chapter would permit 

aggrieved persons to bring a civil action in court for violation of the 

City law. Alternatively, aggrieved persons could file a complaint with 

the Commission, and having chosen one avenue of relief over another, 

would be deemed to have elected their remedy. §8-502(a). The bill 

provides generally that the filing of a complaint with the Commission 

or the State Division of Human Rights would preclude a person from 

going to court except if the complaint had been dismissed for 

administrative convenience. §8-502(b). Dismissal by the Commission 

for administrative convenience could include a dismissal requested by 

the complainant where 180 days have passed since the filing of a 

complaint which had not been actively investigated, as well as 

dismissal prior to the filing of an answer where no investigation or 
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conciliation attempts had taken place. See §8-113(a)(6) and

§8-113(b).

In the civil action proposed by the bill, an aggrieved

person could seek equitable relief and any appropriate damages

including punitive damages. §8-502(a). _In addition, the proposed

bill provides for a court, in its discretion, to award costs and

reas0ñable attorney's fees to a prevailing party. §8-502(f).

Chapter 6 Discriminatory Harassment (new)

Sometimes discrimination takes the form of threats,

harassment or intimidation by persons who are not employers, owners

of housing accommodations or persons who operate public

accommodations and thus in circumstances not covered by the current

City Human Rights Law, which although broad in its scope, prohibits

discrimination by certain persons in certain defined contexts,'e.g.,

employment, public accommodations, housing, etc. While harassment

based upon discriminatory animus can theoretically be addressed by

either criminal prosecution or by a civil action commenced by the

victim, these methods are often ineffective.

This new chapter would add provisions derived from similar

laws in Massachusetts and California. The chapter would authorize

the Corporation Counsel to seek a court order enjoining a person from

interfering by threats, intimidation or coercion with an individual's

rights secured by any Federal, State and City laws. §8-602(a). A

violation of the court order would constitute contempt and be subject

to the imposition of civil penalties of up to $10,000 per day.

§8-602(c). Harassment involving force or a threat of force or the
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conciliation attempts had taken place. 

§8-113(b). 

See §8-113(a)(6) and 

In the civil action proposed by the bill, an aggrieved 

person could seek equitable relief and any appropriate damages 

including punitive damages. §8-502(a). _ In addition, the proposed 

bill provides for a court, in its discretion, to award costs and 

reasonable attorney's fees to a prevailing party. §8-502(f). 

Chapter 6 Discriminatory Harassment (new} 

Sometimes discrimination takes the form of threats, 

harassment or intimidation by persons who are not employers, owners 

of housing accommodations or persons who operate public 

accommodations and thus in circumstances not covered by the current 

City Human Rights Law, which although broad in its scope, prohibits 

discrimination by certain persons in certain defined contexts, 1 e.g. , 

employment, public accommodations, housing, etc. While harassment 

based upon discriminatory animus can theoretically be addressed by 

either criminal prosecution or by a civil action commenced by the 

victim, these methods are often ineffective. 

This new chapter would add provisions derived from similar 

laws in Massachusetts and California. The chapter would authorize 

the Corporation Counsel to seek a court order enjoining a person from 

interfering by threats, intimidation or coercion with an individual's 

rights secured by any Federal, State and City laws. §8-602(a). A 

violation of the court order would constitute contempt and be subject 

to the imposition of civil penalties of up to $10,000 per day. 

§8-602(c). Harassment involving force or a threat of force or the 
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damaging of property could result in the imposition of civil penalties

of up to $50,000. §8-603.

Chapter 7 Discriminatory boycotts

This new chapter would require the Ccmmission to begin

investigation of a complaint alleging a discriminatory boycott or

blacklist within 24 hours after the filing of the complaint and to make

reports to the mayor and the council relating to the actions taken to

resolve the dispute. If disclosure of any information in such reports

would compromise the investigation or mediation or conciliation efforts,

such information may be excluded from the report.

Bill Section 3

This section calls for the Commission to hold a hearing

within 180 days of enactment, and to submit recammêñdations, if any,

to the Mayor and the Council, on whether the City's Human Rights

Law should be amended to authorize the Commission to impose

reasonable requirements involving generation of records upon persons

or classes of persons subject to the law.

The section also requires the Corporation Counsel and the

Chairpcrs0ñ of the City Commission on Human Rights to issue a

report to the Council within 12 months after the bill's enactment on

the operation and results of procedures for effective legal

representation of the Commission and enfarcêment of the City Human

Rights Law and prevention of potential conflicts of interest.

Bill Section 4 - Effective Date

The bill would take effect 90 days after its enactment

except that the provisions which prohibit discrimination on the basis
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damaging of property could result in the imposition or civil penalties 

of up to $50,000. 18-603. 

Chapter 7 Discriminatory boycotts 

This new chapter would require the Commission to begin 

investigation of a complaint alleging a discriminatory boycott or 
' . 

blacklist within 24 hours after the filing of the complaint and to _.aake 

reports to the mayor and the council relating to the actions taken to 

resolve the dispute. IC disclosure of any information in such reports 

would compromise the investigation or mediation or conciliation efforts, 

such information may be excluded from the report. 

Bill Section 3 

This section calls for the · Commission to hold a hearing 

within 180 days of enactment, and to submit recommendations, if any, 

to the Mayor and the Cowicil, on whether the City's Human Rights 

Law should be amended to authorize the Commission to impose 

reasonable requirements involving generation or records upon persons 

or classes of persons subject to the law. 

The section also requires the Corporation Counsel and the 

Chairperson of the City Commission on Human Rights to issue a 

report to the Council within 12 months after the bill's enactment on 

the operation and results of procedures for effective legal 

representation of the Commission and enforcement of the City Human 

Rights Law and prevention or potential conMicts or interest. 

Bill Section 4 - Effective Date 

The bill would take effect 90 days after its enactment 

except that the provisions which prohibit discrimination on the basis 
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of age in public ace-e:=:=dations will take effect on the effective date

of rules to be promulgated by the Commission which set forth

exemptions to such provisions. based on considerations of public

policy. In addition, no action may be comm:ñced in court for

violation of the City Human Rights Law .until 270 days after the

effective date. The bill also specifies which of its provisions apply to

complaints filed with the Commission prior to the effective date.
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of age in public accommodations will take effect on the effective date 

of rules to be promulgated by the Commission which set forth 

exemptions to such provisions. based on considerations of public 

policy. In addition, no action may be commenced in court for 

violation of the City Human Rights Law . until 270 days after the 

effective date. The bill also specifies which of its provisions apply to 

complaints filed with the Commission prior to the effective date. 
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CURRENT LAW NEW LAW

Disparate Impact.

No explicit language Disparate impact explicitly covered. Re-

in statute, but spondent has burden of proving business
covered by CCHR necessity. Where complainant produces
caselaw. CCHR substantial evidence of less discrimina-

caselaw rejects tory alternative, respondent must prove
recent U.S. Supreme that alternative wouldn't meet its needs
Court decision as well as challenged practice. Business
which forces necessity is defined as practice or .

plaintiffs, rather policy that bears significant relation-

than defendants, to ship to significant business objective.
prove that challenged Scope of challenges to standardized edu-

practice is nat cational tests defined; and broad use of
required by statistical evidence permitted. While
business necessity

"quotas" are deemed not to be encouraged
(even though employer by bill, authority of CCHR and courts to
in best position order or mediate appropriate relief is not
put forth its limited.
own business needs).

Preliminary Injunctive Relief.

Available only in Expanded to cover employment and public
housing cases. accommodations cases. Availability
Availability pegged pegged to whether respondent's action
to harm alleged to would interfere with any type of relief
be suf fered by that CCHR could order after a hearing.
individual
complainant.

civil Penalties.

Not permitted Up to $50,000 can be awarded in most
cases; up to $100,000 with a showing of
willfulness or maliciousness; and up to
$200 ,000 in cases of systemic discri-

mination. Other penalties include up to
$50,000 and $100/day for violation of

CCHR orders. All penalties collected go
to general fund of City to compensate
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Disparate Iapaot. 
No explicit language 
in statute, but 
covered by CCHR 
caselaw. CCHR 
ouelaw rejects 
~acent u.s. Supreme 
Court decision · 
whioh forces 
plaintiffs, rather 
than defendants, to 
prove that challenged 
practice is ngt 
required by 
business necessity laven though employer 
n best position 

put forth its 
own bUsiness needs). 

NEW LAW 

Disparate impact explicitly covered. Re-
apond~nt haa burden of proving business 
neceasity.· Nhara coaplainant produces 
sut,stantial evidence ot lass discrimina-
tory· alternative, respondent must prove 
that alternative wouldn't meet its needs 
as wall as challenged practice. Business 
necessity is defined as rractice or . 
policy that bears signit cant relation-
ship to significant business objective. ·· 
scope of Challenges to standardized edu-
cmtional tests defined, and broad ua• ot 
statistical evidenoe permitted. While 
•quotas•• are deemed not to be encouraged 
by 'bill, authority of CCHR and courts to 
order or mediate appropriate relief is not 
limited. 

Preli-inary Injunctive Relie~. 

Available only in 
housing cases. 
Availability pegged 
to harm alleged to 
be suffered by 
individual 
complaina!'!t. 

civil Penalties .. 

Not permitted 

EXpanded to cover employment and public 
accolllllodations cases .. Availability 
pegged to whether respondent's action 
would interfere with any type ot relief 
that CCHR could order after a hearing. 

Up to $50,000 can be awarded in most 
cases1 up to $100,000 with a showing of 
willfulness or maliciousness; and up to 
$200,000 in cases · of systemic c:Uscri-
nination. other penalties include up to 
$50,000 and· $100/day far violation of 
CCHR orders. All penalties collected qo 
to general fund of City to compensate 
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for societal injury except for those
assessed against City agencies for
violations of final CCHR orders (these
penalties go to special fund dedicated
to anti-bias activities).

Private Right of Action.

No explicit Complainant can choose whether to go to
coverage. CCHR or State Supreme Court, Attorneys

fees available for court actions.

Authority to litigate in court

Law Department Heads. of Law Department and CCHR are

(Corp Counsel) required to report back to the Council
has authority in 12 months to provide essessments of
to litigate . the efficacy of procedures that have
CCHR cases when been put in place in an effort to
court action is represent CCHR effectively in court
needed and and avoid potential conflicts of in-

to delegate to CCHR terest.
litigation

authority in
specific matters
or classes
of matters.

Systemic discrimination claims litigated in court.

No explicit Law Department (Corp Counsel) can liti-

coverage. gate systemic discri$ihation claims in

state court or delegate authority to
CCHR (see authority to litigate, above),

Liability of employees and agents for their own biased acts.

No explicit coverage Employees and agents are responsible for
in employment context, their own discriminatory acts.

although CCHR caselaw
provides for liability
where employee had
power to do more than

carry out decisions
made by others.

Liability of employers for acts of employees and agents.

No explicit coverage. Strict liability in housing and public
accommodations. Strict liability in em-

ployment context for acts of managers
and supervisors; also liability in employ-
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Private Right ot Aotion. 

No explicit 
coverage. 

for aocie;al injury except for those 
assessed against City agencies for 
violations ot final CCMR orders (these 
penalties 90 to spacial fund dedicated 
to anti-bias activities). 

complainant can choose whether to go to 
CCHR or State supreme Court. Attorneys 
tees available for court actions. 

AntbOrity to l.itigata in court 

Law Department 
(Corp Counsel) 
has authority 
to litigate 
CCHR cases when 
court action is 
needed and 
to dele9ate to CCHR 
litigation 
authority in 
specific matters 
or classes 
of matters. 

Heads.of Law Department and CCHR are 
required to report back to the council 
in 12 months to provide ~•sessments ot 
the efficacy of procedures that haw 
been put in plaoe in an effort to 
repreaant CCJm effectively in court 
and avoid potential conflicts of in-

. taraat. 

Sys'te11ia diacriaination c1ai11a litigated in court. 

No explicit 
coverage. 

Law Department (corp counsel) can liti~ 
gate systemic discri.ihation claims in 
state court or delegate authority to 
cam (see authority to litigate, above), 

Liability 0£ aployeea and agents for their 01111 biased acts. 

Ho explicit coverage 
in employment context, 
although cam oasalaw 
provides tor liability 
where employee had 
power to do acre than 
carry out decisions 
made by others. 

Bulployees and agents are responsible for 
their own disori•inatory acts. 

Liability of employers for acts of employees and agents. 

No explicit coverage. strict liability in housing and public 
accommodations. Strict liability in em~ 
ployment context tor acts of managers 
and supervisors; also liability in employ-
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ment context for acts of co-workers where
employer knew of act and failed to take
prompt and ef fective remedial action or
should have known and had not exercised
reasonable diligence to prevent. Employ-

er can mitigate liability for civil
penalties and punitive damages by showing
af firmative anti-discrimination steps it
has taken.

Liability of employers for acts of independent contractors.

No explicit Liability where contractor, in further-

coverage. ance of employer's business, discrimi-

nates, and employer knows and condones.

Discrimination based on perceived membership in a group or based
on association with someone in a protected group.

No explicit language Discrimination based on perceived status
in statute, but and on association with person of a pro-

covered by CCHR . tected group explicitly proscribed.

Age bias in residential housing.

Permitted Prohibited except for certain exemptions
for senior citi zen housing.

Age bias in public accommodations.

Permitted. Prohibited once CCHR issues regulations
setting forth exemptions to prohibition
based on bona fide public policy con-

siderations.

Marital status bias in public accommodations and employment.

Permitted Prohibited.

Discrimination in two*family, owner-occupied dwellings
where available apartment has been publicly advertised.

Permitted. Prohibited.

strength and clarity of disability coverage

No affirmative CCHR caselaw is explicitly incorporated
statement of re- into statutory language. Affirmative
quirement to make . statement of requirement to make reason-

reasonable accom- able accommodation where covered entity
modation; no ex- knows or should know of disability.
plicit language on
burdens of proof.
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mant context for acts ot co-workers where 
employer knew of act and failed to take 
prompt and effective remedial action or 
should have known and had not exercised 
reasonat>le diligence to prevent. Employ"':" 
er can mitigate liability for civi1 
penal tie• and punitive dUlages by sholdng 
affirmative anti-discrimination steps it 
has taken. 

Liabil.ity of eaployera for aats a:f indapanclent aont.raotora. 

No explicit 
coverage. 

Liability where contraotc;,r, in f\lrther-
anca of employe~'s business, diacrini-
nates, and employer knows and condones. 

Di~lminatian baaed on perceived Jllellberall1p in a group or based 
on -•ociation vibb IIOlleOne in a pr01:ecte4 group. 

HQ explicit langu•~• 
1n statute, but 
covered by ccHR 

Discrimination based on perceived status 
and on association with person of a pro-
tected group explicitly proscribed. 

Age bias in res1deJitial h0Usin9. 

Permitted Prohibited except for certain exemptions 
tor senior citizen housing. 

Age bias in pub1ic aCCO'IIIIIDclations. 

Per11itted. Prohibited once CCHR issues regulations 
setting torth exemptions to prohibition 
based on bona fide pUblic policy con-
siderations. 

Marital status bJ,.as in public acao.-aodationa ·an4 employment. 

Permitted Prohibited. 

Disarilllination in two•ruily, owner-occupied dwellinfs 
Where available aparblent baa been public1y advertised. 

Pet"l\litted. Prohibited. 

strength and oiarity of disability coverage 

No affirmative 
statement of re-
quirement to make 
reasonable accom-
modationi no ex-
plicit language on 
burdens of proof. 

CCHR caselaw is explicitly incorpor~ted 
into statutory language. Affirmative 
statement of reql,li~amant to make r8ason-
able accommodation where covered entity 
knows or should know of disability. 
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Note: CCHR caselaw
holds that respondent
must make such accom-

modation as would enable
person to meet essential
requisites of job or
benefit, except for that
accommodation which
respondent proves would
cause it undue hardship.

Requirement to answer; sanctions for non-cooperation.

None (although Respondents required to answer or face
CCHR caselaw default; range of sanctions set out for
provides for failure to comply with discovery orders.
adverse inferences
to be drawn for
failure to comply
with discovery
requirements).

Recordkeeping

No coverage CCHR can order respondent to preserve
existing records and continue to make
existing types of records. CCHR to hold
hearing to develop recommendations on
whether the law should be amended to
authorize CCHR to require businesses
to generate new records.

Discriminatory harassment

No coverage. Prohibits threats, intimidation, force,
or coercion which interfere with per-

son's exercise of rights protected
under law because of protected class.

Discriminatory boycotts

No coverage, Prohibits as unlawful discriminatory
practice discriminatory boycotts, ex-

empting boycotts relating to labor dis-

putes, those protesting discriminatory
practices, and those protected by the
First Amendment. Reporting require-

ments to City Council set forth.
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Note: CCJIR caselaw 
holds that respondent 
must nake such accom-
modation as would enable 
person to meet esse·ntial 
requisites of job or 
benefit, except for that 
accommodation which 
respondent proves would 
cause it undue hardship. 

ReqUirement to answer; sanctions -ror non-oooperation. 

None (although 
CCHR caselaw 
provides for 
adverse inferences 
to be drawn for 
failure to comply 
with discovery 
requirements). 

Recordkeeping 

No coverage 

R,spondents required to- answer or face 
default, range of sanctions set out fpr 
tatlure to comply with discovery orders. 

CCHR can order re11pondent to preserve 
existing records and continue to make 
existing types of records. CCHR to hold 
hearing to develop rec0111Dendations on 
whether the law should be amended to 
authorize CCIIR to require businesses 
to generate new records. 

Discriminatory harasa .. nt 

No coverage. 

Discrill.inatory boycotts 

No coverage. 

Prohibits threats, intiaidation, force, 
or coercion whioh interfere with per-
son's exercise of rights protected 
under law because of protected class. 

Prohibits as unlawful discriminatory 
practice discriminatory boycotts, ex-
empting bOycottm relating to labor dis-
putes, those protesting discriminatory 
practices, and th9se protected by the 
First Amendment. Reporting require-
ments to City Council sat forth. 
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Human Rights Legislation-

Supplement to Memorandum in Support Dated 4/3/91

The bill would amend chapter 1 of title 8 of the

Administrative. Code of the City of New York, which constitutes the

City's Human Rights Law. It would also add new chapters 4 and 5 to

title 8 of such code relating to the enforcement of that law, as well as

add a new chapter 6 to title 8 relating to discriminatory harassment.

The following is a section-by-section analysis of all of the provisions

of the bill.

98-101 Policy

This section, which is in current law, expresses the policy

reasons for enacting the Human Rights Law. The amendment would

update this section by referring to all of the prohibited grounds for

discrimination. It would make clear the broad authority conferred

upon the Commission to prevent discrimination from playing any role

in actions relating to employment, public accommodations, housing and

other real estate. It is intended that the Human Rights Law be

liberally construed to recognize the Commission's broad authority to

prevent discrimination.

98-102 Definitions
"Person" (subd. 1)

The amendment makes clear that "person" includes natural

persons, group associations, organizations and governmental bodies or

agencies.

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

1 

· HUDl&D Rights Legls]ation-
SuppleJDent to MemorandUID In Support Dated 4/3/91 

The bill would amend chapter 1 of title 8 of the 

Administrative Code of the City of New York, which constitutes the 

City's H~an Rights Law. It would also add new chapters 4 and 5 to 

title 8 of such code relating to the enforcement of that law, a~ well as 

add a new chapter 6 to title 8 relating to discriminatory harassment. 

The following is a section-by-section analysis of all of the provisions 

of the bill. 

18-101 Policy 

This section, which is in current law, expresses the policy 

reasons for enacting the Human Rights Law. The amendment would 

update this section by referring to all of the prohibited grounds for 

discrimination. It would make clear the broad authority conferred 

upon the Commission to prevent discrimination from playing any role 

in actions relating to employment, public accommodations, housing and 

other real estate. It is intended that the Human Rights Law be 

liberally construed to recognize the Commission's broad authority to 

prevent dlscrimination. 

18-102 Definitions 
"Person" (subd. 1l 

The amendment makes clear that "person" includes natural 

persons, group associations, organizations and governmental bodies or 

agencies. 
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"Employer"
(subd. 5)

Current law prohibits an
"employer"

from engaging in all

forms of employment discrimination and defines "employer"
to exclude

employers with fewer than four employees. The amendment would

clarify that the definition of
"employer"

applies only to the

. employment discrimination provisions. When employer is used in other

provisions of the bill, i.e., §8-107(13) (employer's liability for the

discriminatory acts of its employees), it is intended to have its

ordinary meaning. The amendment would also provide that certain

persons employed as independent contractors would be counted as

persons employed for purposes of determining whether an employer

employs four or more persons and is thus subject to the employment

discrimination provisions. It should be noted that employees who are

parents, spouses, or children of.the employer will also be counted as

persons employed for this purpose. See §8-107(1)(f).

_"Employee"(formersubd. 6).

The purpose of the definition of the term "employee" in the

current law is to exclude certain family members and domestic workers

from the employment discrimination provisions of the law. Technically

the definition did not achieve this purpose since in the current law

the term "employee" is not used in these provisions. The

inappropriate definition of
"employee"

is deleted and the employment

discrimination provisions are amended to carry out the intended

purpose of the deleted definition with respect to the parents, spouse

or child of an employer. See §8-107 (1)(f). The proposed

-2-

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

"Employer" (subd. 5} 

Current law prohibits an "employer" _ from engaging · in all 

forms of employment discrimination and defines "employer" to exclude 

employers with fewer than four employees. The amendment would 

clarify that the definition of "employer" applies only to the 

employment discrimination provisions. When employer Is used In other 

provisions of the bill, i.e., §8-107(13) (employer's liability for the 

discriminatory acts of its emJ>loyees), it is intended to · have its 

ordinary meaning. The amendment would also· provide that certain 

persons employed as independent contractors would be counted as 

persons employed for purpose·s of determining whether an employer 

-employs four or more persons and is thus subject to the employment 

discrimination provisions. It should be noted tha.t employees who are 

parents, spouses, or children of .the employer will also be counted as 

persons employed for this purpose. See §8-107(1)(f). 

"Employee" (foraer subd. 8) 

The purpose of the definition of the term "employee" in the 

current law is to exclude certain family members and domestic workers 

from the employment discrimination provisions of the law. Technically 

the definition did not achieve this purpose since in the current law 

the term "employee" is not used in these provisions. The 

inappropriate definition of "employee" is deleted· and the employment 

discrimination provisions are nmended to carry out the intended 

purpose of the deleted definition with respect to the parents I spouse 

or child of an employer. See §8-107 (l)(f). The proposed 
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amendment does not exclude domestic workers from the employment

discrimination provisions.

"Educational Institution"
(new subd. 8)

The bill would add a definition of educational institution.

"Place or Provider of Public Accommodation"(subd. 9)

The amendment to this subdivision would change the term

"place of public acov......vdation" to "place or provider of public

accommodation." This change is intended to clarify the term "place

of public ac m...vdation" to make clear that it is intended to include

providers of goods, services, facilities, auv.---::-edations or

advantages. The amendment would streamline the definition by

eliminating the long list of specific types of public accessedations and

replace that with a generic definition. The amendment would also

eliminate the current exclusion of public libraries, schcals, colleges

and other educational institutions. This results in the implicit

inclusion of these institutions in the definition of public

accommodation, and thereby subjects them to the prohibitions on

discrimination by public ac.=::::::vdations. See §8-107(4). The

amendment would enable persons aggrieved by certain discriminatory

practices in educational institutions to avail themselves of the

remedies provided by the City's law, i.e., file a complaint with the

Commission or bring a private action in court.

The amendments to this subdivision also narrow the

exclusion for places of accammodation that are distinctly private by

providing that only clubs could be considered distinctly private.

This would foreclose doctors, dentists and other professionals from

-3-

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

amendment does not exclude domestic workers from the employment 

discrimination provisions. 

"Educational Institution" (new subd. 8) 

The bill would add a definition of educational institution. 

"Place or Provider of Public Accommodatfon"Csubc,~ 

The amendment to this subdivision would . change the term 

"place of public accommodation" to "place or provider of public 

accommodation." This change is intended to clarify the term "place 

of pu_blic accommodation" to make clear that it is intended to include 

providers of goods, services, facilities, accommodations or 

advantages. The amendment would streamline the definition by 

eliminating the long list of specific types of public accommodations and 

replace that with a generic definition. The amendment would also 

eliminate the current exclusion of public libraries, schools, colleges 

and other educational institutions. This results in the implicit 

inclusion of these institutions in the definition of public 

accommodation, and thereby subjects them to the prohibitions on 

discrimination by public accommodations. See §8-107 ( 4). The 

amendment would enable persons aggrieved by certain discriminatory 

practices in educational institutions to avail themselves of the 

remedies provided by the City's law, i.e., file a complaint with the 

Commission or bring a private action in court. 

The amendments to this subdivision also narrow the 

exclusion for places of accommodation that are distinctly private by 

providing that only clubs could be considered distinctly private. 

This would foreclose doctors, den tis ts and other professionals from 
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arguing that their practices are distinctly private and thus not

subject to the prohibitions against discrimination.

"Housing
Accommodation" (subd. 10)

The amendment would include publicly-assisted housing

accommodations within the definition of "housing
accommodation,"

(except where otherwise expressly provided) thereby reflecting the

consolidation of provisions governing public and private housing

discrimination effected in a subsequent section. See §8-107(5).

"Publicly-assisted__Housing
Accommodations" (subd. 11)

The only substantial difference which remains in the

provisions of the Human Rights Law which cover private housing and

those which cover publicly-assisted housing is that the exemptions

from the prohibition of housing discrimination for the rental of

awñêr-occupied one and two family homes and for the rental of rooms

in owner-occupied apartments do not apply to publicly-assisted

housing. See §8-107(5)(a)(4)(1) and (2). Thus, the definition of

publicly-assisted housing serves to limit the applicability of these

exemptions. The amendment to this subdivision would broaden the

definition of publicly-assisted housing to include certain tax-exempt

homes or publicly financed homes sold after July 1, 1991 and all

homes with mortgages financed, guaranteed or insured at any time by

a government agency whether or not the mortgage is still

outstanding. By broadening the definition, the bill would thus

subject the rental of certain owner-occupied one and two family homes

and owner-occupied apartments, which are not covered by the current

law, to the housing discrimination provisions.
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arguing that their practices are distinctly private and thus not 

subject to the prohibitions against discrimination. 

"Dousing ACCOllllllOda.tlon" (subd. 10) 

The amendment would include publicly-assisted housing 

accommodations within the definition of "housing accommodation," 

(except where otherwise expressly provided) thereby refiec~g the 

consolidation of provisions governing public and priv•te housing 

discrimination err ected in a subsequent section. See §8-10'1 ( 5). 

"Publicly-assisted Dousing ACCOllllllodations" (subd. 11) 

The only substantial difference which remains in the 

provisions of the Human Rights Law which cover private housing and 

those which cover publicly-assisted housing is that the exemptions 

f from the_ prohibiti~n of housing discrimination for the rental of 

owner-occupied one and two family homes and for the rental of rooms 

in owner-occupied apartments do not apply to publicly-assisted 

housing. See §8-10'1(5)(a)(4)(1) and (2). Thus, the definition of 

publicly-assisted housing serves to limit the applicability of these 

exemptions. The amendment to this subdivision would broaden the 

definition of publicly-assisted housing to include certain tax-exempt 

homes or publicly financed homes sold after July 1, 1991 and all 

homes with mortgages financed, guaranteed or insured at any time by 

a government agency whether or not the mortgage is still 

outstanding. By broadening the definition, the bill would thus 

subject the rental of certain owner-occupied one and two family homes 

and owner-occupied apartments, which are not covered by the current 

law, to the housing discrimination provisions. 
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"Multiple Dwelling" (former subd. 12)

The definition of "multiple dwelling" is deleted because the

only reference to it is in the definition of publicly-assisted housing

accommodation and that reference is deleted. See §8-102(11)(d).

"Family" (new subd. 12)

Under current law,
"family" is defined for purposes of

defining multiple dwellings and for purposes of certain exemptions

from the housing discrimination provisions including the rental of

owner-occupied one and two family housing. See §8-107(5)(a)(4).

With the deletion of the term "multiple dwelling", the amendment

makes clear that family is defined only for purposes of those

exemptions.

"Real Estate Salesperson" (subd. 15)

The amendment makes clear that the term real estate

salesperson includes persons who have been appropriately authorized

by a licensed real estate broker.

"Disability" (subd. 16)

The term "handicap" is changed to "disability", a more

modern and less stigmatizing term used in the State Human Rights

Law. The definition is amended to clarify that any person with a

physical, medical, mental or psychological impairment or a history or

record of such an impairment is protected by the law. Those

impairments are defined broadly so as to carry out the intent that

persons with disabilities of any type be protected from discrimination.

The amendments also retain the provision in the existing definition of

"otherwise qualified
person"

(subd. 16(e)) that in the case of

-5-
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"Multiple Dwelling" (former subd. 12) 

The definition of "multiple dwelling" is deleted because the 

only reference to it is in the definition of publicly-assisted housing 

accommodation and that reference is deleted. See §8-102(1l)(d). 

"Family" (new subd. 12) 

Under current law, "family" is defined for purposes of 

defining multiple dwellings and for purposes of certain exemptions 

from the housing discrimination provisions including the rental of 

owner-occupied one and two family housing. See §8-107(5)(a)(4). 

With the deletion of the term "multiple dwelling", the amendment 

makes clear that family is defined only for purposes of those 

exemptions. 

"Real Estate Salesperson" (subd. 15) 

The amendment makes clear that the term real estate 

salesperson includes persons who have been appropriately authorized 

by a licensed real estate broker. 

"Disability" (subd. 16) 

The term "handicap" is changed to "disability", a more 

modern and less stigmatizing term used in the State Human Rights 

Law. The definition is amended to clarify that any person with a 

physical, medical, mental or psychological impairment or a history or 

record of such an impairment is protected by the law. Those 

impairments are defined broadly so as to carry out the intent that 

persons with disabilities of any type be protected from discrimination. 

The amendments also retain the provision in the existing definition of 

"otherwise qualified person" (subd. 16(e)) that in the case of 
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alcoholism, drug addiction or other substance abuse,
"disability"

only

applies to a person who is recovering or has recovered and currently

is free of the abuse (new paragraph (c)). The amendments also make

clear that "disability"
does not apply to persons who currently are

illegally using controlled substances when the person subject to the

law acts on the basis of such use.

"Covered Entity"
(new subd. 17)

This term is added to the law for purposes of the definition

of the term "reasonable accommodation" (subd 18).

"Reasonable
Accommodation"

(new subd. 18)

This definition is added for purposes of a new provision

which makes explicit the requirement implicit in the existing law that

employers and other persons subject to the City's law make

"reasonable
accGssadation"

to enable a person with a disability to

satisfy the essential requisites of a job or enjoy the rights in

question. See §8-107(15)(a). The exception in the definition for

accG=modations which cause undue hardship represents existing

Commission case law. See e.g. Tartaglia v. Jack LaLanne Fitness

Centers, NYCCHR Complaint No. 04153182-PA (June 9, 1986) at p. 21

(public accessedations discrimination); New York City Commission on

Human Rights v. United Veterans Mutual Housing, Motion Decision

NYCCHR Complaint No. EM00936-08/14/87-DE (April 4, 1990) at p. 5.

(housing discrimination); see also Doe v. Pleasure Chest Ltd.,

NYCCHR Complaint No. GA-00167020389-DN (July 19, 1990) at p.

29-30 (employment discrimination).

"Sexual Orientation"
(new subd. 20)

-6-
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alcoholism. drug addiction or other substance abuse, "disability" only 

applies to a person who ls recovering or has recovered and currently 

is free of the abuse (new paragraph (c)). The amendments also make 

clear that "disability" does not apply to persons who currently are 

illegally using controlled substances when the person subject to the 

law acts on the basis of such use. 

"Covered Entity" (new subd. 17) 

This term is added to the law for purposes of the definition 

of the term "reasonable accommodation" (subd 18). 

"Reasonable Accollllllodation" (new subd. 18) 

This definition is added for purposes of a new provision 

which makes explicit the requirement implicit in the existing law that 

employers and other persons subject to the City's law make 

"reasonable accommodation" to enable a person with a disability to 

satisfy the essential requisites of a job or enjoy the rights in 

question. See §8-107(15)(a). The exception in the definition for 

accommodations which cause undue hardship represents existing 

Commission case law. See e.g. Tartaglia v. Jack LaLanne Fitness 

Cent~rs~ NYCCHR Complaint No. 04153182-PA (June 9. 1988) at p. 21 

(public accommodations discrimination); New York City Commission on 

Human Rights v. United Veterans Mutual Hg~f)lg, Motion Decision 

NYCCHR Complaint No. EM00938-08/14/87-DE (April 4, 1990) at p. 5. 

( housing discrimination) ; see also Doe v. Pleasure Chest Ltd. , 

NYCCHR Complaint No. GA-00167020389-DN (July 19, 1990) at p. 

29-30 (employment discrimination) . 

"Sexual Orientation" (new subd. 2_!!1 
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The bill moves the definition of sexual orientation currently

found in §8-108.1 to the definitional section. This amendment is

technical in nature and reflects the insertion of this protected

category in the lists of protected categories in §8-107.

§8-105 Powers and Duties

The amendments to this section would expand the powers of

the CGamission as well as clarify existing powers. Specifically, the

Cammission would be authorized to require persons or companies

under investigation ·to preserve records in their possession and to

continue to make the type of records made by such person or

company in the ordinary course of business where the records are

relevant to determining whether discrimination has taken place (subd.

6).

The amendment expressly states the Commission's existing

power to investigate and file complaints of pattern or practice

discrimination, and authorizes the Commission to refer to the

Corporation Counsel information on which a civil action (pursuant to

Chapter 4) could be based (subd. (4)(b)).

The amendment clarifles the Cammission's existing authority,

in the course of investigating clubs which are or may be places or

providers of public accêmmedation, to subpoena names of persons

when such subpoena would not be inconsistent with applicable

statutory and case law (subd. (5)(c)). As under existing law, the

Commission's power to investigate clubs would continue to encompass

the power to obtain information which is .relevant to the determination

-7-
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The bill moves the definition or sexual orientation currently 

found in §8-108.1 to the definitional section. This amendment is 

technical in nature and re!Iects the insertion of this protected 

category in the lists of protected categories in §8-107. 

§8-105 Powers and Duties 

The amendments to this section would expand the powers of 

the Commission as well as clarify existing powers. Specifically, the 

Commission would be authorized to require persons or companies 

under investigation · to preserve records in their possession and to 

continue to make the type of records made by such person or 

company in the ordinary course of business where the records are 

relevant to determining whether discrimination has taken place (subd. 

f 6). 

The amendment expressly states the ·commission's existing 

power to investigate and file complaints of pattern or practice 

discrimination, and authorizes the Commission to refer to the 

Corporation Counsel information on which a civil action (pursuant to 

Chapter 4) could be based (subd. (4)(b)). 

The amendment clarifies the Commission's existing authority, 

in the course of investigating clubs which are or may be places or 

providers of public accommodation, to subpoena names of persons 

when such subpoena would not be inconsistent with applicable 

statutory and case law ( subd. ( 5) ( c)) . As under existing law, the 

Commission's power to investigate clubs would continue to encompass 

the power to obtain information which is relevant to the determination 

-7-

R. App. 425



of whether a club qualifies as a place or provider of public

accommodation.

The Commission's authority to delegate its powers, functions

and duties to its employees or agents is made explicit with the

proviso that certain powers, i.e., rule making, issuing orders

relating to records and making a final determination that a respondent

has engaged in discrimination, could be delegated only to Commission

members (subd. (8)). The amendment also makes explicit that the

Commission's power to appoint employees and assign them duties be

exercised by the Chairperson.

98-106 Relations With City Departanents and Agencies

The amendments to this section would enable the Commission

to require a city agency to furnish information without first

consulting the Mayor.

§8-107 Unlawful Discriminatory Practices

Protected Categories

The provisions in current law describing unlawful

discriminatory practices are amended to make clear that the law

prohibits discrimination based on perceived, as well as actual, age,

race, creed, color, national origin, disability, marital status, gender,

sexual orientation and alienage or citizenship status. The term

"gender" is used to replace the term "sex" (with no intent to change

the meaning of the term). This section is also amended to include

sexual orientation and disability, which are covered in separate

sections of the current law, in the list of protected categories so that

g
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of whether a club qualifies as a place or provider of public 

accommodation. 

The Commission's authority to delegate its powers, functions 

and duties to its employees or agents is made explicit with the 

proviso that certain powers, i.e. , rule making, issuing orders 

relating to records and making a final determination that a respondent 

has engaged· in discrimination, could be delegated only to Commission 

members (subd. (8)). The amendment also makes explicit that the 

Commission's power to appoint employees and assign them duties be 

exercised by the Chairperson. 

18-106 Relations With City Departments and Agencies 

The amendments to this section would enable the Commission 

1 to require a city agency to furnish information without first 

consulting the Mayor. 

18-107 UnJawful Discriminatory Practices 

Protected Categories 

The provisions in current law describing unlawful 

discriminatory practices are amended to make clear that the law 

prohibits discrimination based _on perceived, as well as actual, age, 

race, creed, color, national origin, disability, marital status, gender, 

sexual orientation and alienage or citizenship · status. The term 

"gender" is used to rep~ace the term "sex" (with no intent to change 

the meaning of the term). This section is also amended to include 

sexual orientation and disability, which are covered in separate 

sections of the current law, in the list of protected categories so that 
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the law will now provide in one place a list of all the prohibited types

of discrimination.

Employmment and Apprentice Training Programs (subds. 1 and new
subd. 2)

The amendments to these provisions would prohibit

employment discrimination based on marital status, and thus would

conform the City's law to the State Human Rights Law. Currently,

these subdivisions prohibit employers,.employment agencies and labor

organizations from engaging in discriminatory employment practices

but are silent as to the individual liability of their employees and

agents for such practices. The amendment would make explicit such

individual liability.

The language which permits advertisements, statements or

inquiries to express limitation and discrimination based upon a bona

fide occupational qualification is deleted from paragraph (d) of

subdivisions one and two. The deletion is not intended to eliminate

bona fide occupational qualification as a defense to a claim of

employment discrimination, but rather to allow the defense to continue

to develop through case law made by courts or the Commission.

The amendment would delete language in paragraph (e) of

subdivision one which duplicates the general prohibition against

retaliation in §8-107(6). New language would be added to paragraph

(e) to provide that the age discrimination provisions would not apply

to emplayca benefit plans covered by the federal Employment

Retirement Incoms Security Act of 1974 ("ERISA") whers that federal

law would be preemptive (subd. (1)(e)(i)). This recognizes the

decisional law that has held ERISA to preempt State and local
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the law will now provide in one place a list of all the prohibited types 

. of discrimination. 

Employment and Apprentice Training Programs (subds. 1 and new 
subcl. 2) 

The amendments to these provisions would prohibit 

employment discrimination based on marital status, and thus would 

conform the City's law to the State Human Rights Law. Currently, 

these subdivisions prohibit employers,. employment agencies and labor 

organizations from engaging in discriminatory employment practices 

but are silent as to the individual liability of their employees and 

agents for such practices. The amendment would make explicit such 

individual· liability. 

The language which permits advertisements, statements or 

inquiries to express limitation and discrimination based upon a bona 

fide occupational qualification Is deleted from paragraph (d) of 

subdivisions one and two. · The deletion is not intended to eliminate 

bona fide occupational qualification as a defense to a claim of 

employment discrimination, but rather to allow the de.Cense to continue 

to develop through case law made by courts or the Commission. 

The amendment would delete language in paragraph (e) of 

subdivision one which duplicates the general prohibition against 

retaliation in §8-107(6). New language would be added to paragraph 

( e) to provide that the age discrimination provisions would not apply 

to employee benefit plans covered by the federal Employment 

Retirement Income Security Act of 1974 ("ERISA") where that federal 

law would be preemptive (subd. (l)(e)(i)). This recognizes the 

decisional law that has held ERISA to preempt State and local 

-9-

R. App. 427



discrimination laws in certain circumstances. See Shaw v. Delta

Airlines, Inc.,_463 U.S. 85 (1983). Provisions allowing the varying

of insurance coverage based on an employee's age and allowing certain

retirement policies or systems would also be added to paragraph (e).

These provisions are derived from language in the existing

subdivision (3-a) of section 8-107 which is being deleted. See

§8-107(3-a)(c).

A new paragraph (f) of subdivision one would continue the

present exemption for the hiring, firing and terms and conditions of

employment of parents, spouses and children but would require those

persons to be counted as persons employed for purposes of

determining whether the employer is subject to the law with regard to

other persons employed.

Public Accommodations (new subd. 4)

This subdivision is amended to prohibit places or providers

of public accommodation from discriminating on the basis of age (para.

(a)). The Commission is given authority to grant exemptions from

this prohibition when it is in the public interest to do so (para.

(b)). The amendment adding age would not take effect until the

Commission promulgates rules setting forth such exemptions. Bill

Section 4(1).

Certain exemptions are added permitting educational

institutions (public and private) to make gender distinctions permitted

under specified state or federal laws (i.e., separate housing,

bathroom and locker room facilities, certain physical education classes

and certain athletic teams) (para. (c)). Private schools would be
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discrimination laws in certain circumstances. See Shaw v. Delta 

Airlines, Inc. ,_ 463 U, S. 85 ( 1983). Provisions allowing the varying 

of insurance coverage based on an employee's age and allowing certain 

retirement policies or· systems would also be added to paragraph ( e) . 

These provisions are derived from language in the existing 

subdivision (3-a) of section 8-107 which is being deleted. See 

§8-107(3-a)(c). 

A new paragraph (f) of subdivision one would continue the 

present exemption for the hiring, firing and terms and conditions of 

employment of parents, spouses and children but would require those 

persons to be counted as persons employed for purposes of 

determining whether the employer is subject to the law with regard to 

other persons employed. 

Public AccoD11Dodations (new subcl. 4) 

This subdivision is amended to prohibit places or providers 

of public accommodation from discriminating on the basis of age (para. 

(a)). The Commission is given authority to grant exemptions from 

this prohibition when it is in the public interest to do so (para. 

(b)). The amendment adding age would not take effect until the 

Commission promulgates rules setting forth such exemptions. Bill 

Section 4(1). • 

Certain exemptions are added permitting educational 

institutions (public and private) to make gender distinctions permitted 

under specified state or federal laws (i.e., separate housing, 

bathroom and locker room facilities, certain physical education classes 

and certain athletic teams) (para. (c)). Private schools would be 
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allowed to limit admissions to persons of one gender (para. (d)). In

recognition of case law that has held the Board of Education not to be

subject to municipal control with respect to matters that are strictly

educational or pedagogic, educational institutions under the Board's

jurisdiction would not be subject to the prohibitions on discrimination

as they relate to matters that are strictly educational or pedagogic in

nature (para. (e)).

Subds. 3 and 3-a (deleted)

Subdivision 3, which currently prohibits discrimination in

publicly-assisted housing accommodations, is deleted and incorporated

into subdivision 5, which covers all housing accommodations.

Subdivision 3-a, which currently prohibits age discrimination by

employers and licensing agencies, is deleted and incorporated into

subdivision 1 (Employment) and a new subdivision 8 (Licenses and

Permits). In addition, the limitation in subdivision 3-a on age

discrimination, providing that individuals older than 65 are not

protected thereunder, is removed from the law. This would conform

the City's law to the State Human Rights Law and to the Federal Age

Discrimination in Employment Act.

Tax Exempt Non-sectarian Education Corporations

(former subd. 4 deleted)

The bill would delete this provision governing private

schools as unnecessary in view of the implicit coverage of educational

institutions (whether public or private) in the public acce--edations

provisions. In bringing private schools within those provisions the

legislation would have the effect of changing current law by adding
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allowed to limit admissions to persons of one gender (para. (d)). In 

recognition of case law that has held the Board of Education not to be 

subject to municipal control with respect to matt~rs that are strictly 

educational or pedagogic, educational institutions under the Board's 

jurisdiction would not be subject to the prohibitions on discrimination 

as they relate to matters that are strictly educational or pedagogic in 

nature (para. (e)). 

SUbds. 3 and 3-a (deleted) 

Subdivision 3, which currently prohibits discrimination in 

publicly-assisted housing accommodations, is deleted and incorporated 

into subdivision 5, which covers all housing accommodations. 

Subdivision 3-a, which currently prohibits age discrimination by 

1 employers and licensing agencies, is deleted and incorporated into 

subdivision 1 (Employment) and a new· subdivision 8 (Licenses and 

Permits). In addition, the limitation in subdivision 3-a on age 

discrimination, providing that individuals older than 65 are not 

protected ther~under, Is removed from the law. This would conform 

the City's law to the State Human Rights Law and to the Federal Age 

Discrimination in Employment Act. 

Tax Exempt Non-sectarian Education Corporatio~ 
(former subd. 4 deleted) 

The bill would delete this· provision governing private 

schools as unnecessary in view of the implicit coverage of educational 

institutions (whether public or private) in the public accommodations 

provisions. In bringing private schools within those provisions the 

legislation would have the effect of changing current law by adding 
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national origin, gender and marital status to the prohibited grounds

for discrimination.

Housing Accommodations, Land and Commercial Space
(subd. 5)

Generally

The provisions prohibiting discrimination in

publicly-assisted housing (former subd. 3) are incorporated into this

subdivision except that the provision which permits inquiries relating

to children in publicly-assisted housing is deleted. The amendments

to this subdivision would make the City's law consistent with the

State Human Rights Law by prohibiting age discrimination in the sale,

rental or purchase of all housing accc=modations, land and commercial

space. The amendments would also clarify the applicability of this

.subdivision to cooperatives and condominiums by prohibiting

discrimination in the "approval of the sale" of housing aouem=edations

"or an interest therein".

Para. (a) Subpara. (4)

Current law exempts from the housing discrimination

provisions the rental of housing in one and two family owner-occupied

housing. The amendment would allow the exemption only if the

available housing has not been publicly advertised or listed or

otherwise offered to the general public (Subpara. (4)(1)).

The bill would delete the language creating a general

exemption for restricting rooms in a rooming house, dormitory or

residence hotel to one sex (Subpara. (4)(3)). This amendment is

intended to bring the City's law into conformity with the federal Fair

Housing Act, which does not contain such a general exemption.
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national origin 1 gender and marital status to the prohibited grounds 

for discrimination. 

Dousing Acconmodations, Land and COIDlercial Space 
(subd. 5) 

Generally 

The provisions prohibiting discrimination in 

publicly-assisted housing (former subd. 3) are incorporated into this 

subdivision except that the provision which permits inquiries relating 

to children in publicly-assisted housing is deleted. The amendments 

to this subdivision would make the City's law consistent with the 

State Human Rights Law by prohibiting age discrimination in the sale, 

rental or pu1;chase of all housing accommodations, land and commercial 

space. The amendments would also clarify the applicability of this 

.subdivision to cooperatives and condominiums by prohibiting 

discrimination in the "approval of the sale" of housing accommodations 

"or an interest therein". 

Para. (a) Subpara. (4) 

Current law exempts from the housing discrimination 

provisions the rental of housing in one and two family owner-occupied 

housing. The amendment would allow the exemption only if the 

available housing has not been publicly advertised or listed or 

otherwise offered to the general public ( Subpara. ( 4)( 1)). 

The bill would delete the language creating a general 

exemption for restricting rooms in a rooming house, dormitory or 

residence hotel to one sex (Subpara. (4)(3)). This amendment is 

intended to bring the City's law into conformity with the federal Fair 

Housing Act, which does not contain such a general exemption. 
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Para. (c)

A new subparagraph (3) would prohibit real estate brokers

from blockbusting, i.e. inducing persons to sell or rent housing, land

or commercial space by representations regarding the entry into the

neighborhood of any members of a protected group. This provision is

derived from the federal Fair Housing Act (42 U.S.C. 3604(e)) but

goes further than that law in its application to commercial space and

in the number of protected groups.

Para. (d) and (f)

Amendments to paragraph (d) and the new paragraph (f)

make clear that the law prohibits discrimination in the appraisal of

any housing accommodation, land and commercial space. This

provision is also derived from the federal Fair Housing Act. See 24

CFR 115.3(a)(5)(ix)(B).

Para. (e)

This new provision prohibits the discriminatory denial of

access to or membership in a multiple listing service or real estate

brokers organization. It is derived from the federal Fair Housing

Act. See 24 CFR 115.3(a)(5)(x).

Para. (g)

The provisions relating to housing discrimination on the

basis of occupation are moved from §8-108.2 to this paragraph without

intent to make any substantive change.

Para. (i)

The amendments to this paragraph are designed to bring

the City's law into conformity with the federal Fair Housing Act,
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A new subparagraph (3) would prohibit real estate brokers 

from blockbusting. i.e. inducing persons to sell or rent housing• land 

or commercial space by representations regarding the entry into the 

neighborhood of any members of a protected group. This provision is 

derived from the federal Fair Housing Act (42 U.S.C. 3604(e)) but 

goes further than that law in its application to commercial space and 

in the number of protected groups. 

Para. Cd) and (f} 

Amendments to paragraph (d) and the new paragraph (f) 

make clear that the law prohibits discrimination in the appraisal of 

any housing accommodation, land and commercial space. This 

1 provision is also derived from the federal Fair Housing Act. See 24 

CFR 115. 3(a)(5)(ix)(B). 

Para. (e) 

This new provision prohibits the discriminatory denial of 

access to or membership in a multiple listing service or real estate 

brokers organization. It is derived from the federal Fair Housing 

Act. See 24 CFR 115.3(a)(5)(x). 

Para. (g) 

The provisions relating to housing discrimination on the 

basis of occupation are moved from §8-108.2 to this paragraph without 

intent to make any substantive change. 

Para. (i) 

The amendments to this paragraph are designed to bring 

the City's law into conformity with the federal Fair Housing Act. 
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which allows owners and operators of housing for older persons (as

defined therein) to discriminate in the rental or sale of such housing

on the basis of whether children are or would be residing in such

housing. See 42 USC 3607(b)(2) and (3).

Para. (1)

This provision would allow restriction of the sale or rental

of housing or land exclusively to persons 55 or over. It would

clarify that such persons could not be discriminated against on the

basis of whether children are, may be or would be residing with

them, unless such housing qualifies as housing for older persons as

defined in the federal Fair Housing Act.

Para. (k)

Although the federal Fair Housing Act on its face prohibits

educational institutions from making gender distinctions in dormitory

residences, the agency administering that law (the Department for

Housing and Urban Development, or "HUD") has construed the law to

permit the gender distinctions allowed under another federal law for

separate housing, bathrooms and locker rooms. See 45 CFR §§86.32

and 86.33. This new provision would allow such distinctions to be

made under the City's law to the same extent that they are allowed

under HUD's interpretation of the federal Fair Housing Act.

Para. (1)

This provision would allow distinctions to be made with

regard to gender and children in dormitory-type residences (e.g.

shelters for the homeless), to protect personal privacy or the health,

safety or welfare of families with children. HUD's interpretation of
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which allows owners and operators of housing for older persons ( as 

defined therein) to discriminate in the rental or sale of such housing 

on the basis of whether children are or would be residing in such 

housing. See 42 USC 3607(b)(2) and (3). 

Para. (j) 

This provision would allow restriction of the sale or rental 

of housing or land exclusively to persons 55 or over. It would 

clarify that such persons could not be discriminated against on the 

basis of whether children are, may be or would be residing with 

them, unless such housing qualifies as housing for older persons as 

defined in the federal Fair Housing Act. 

Para. (k) 

Although the fed~ral Fair Housing Act on its face prohibits 

educational institutions from making gender distinctions in dormitory 

residences, the agency administering that law (the Department for 

Housing and Urban Development, or "HUO") has construed the law to 

permit the gender distinctions allowed under another federal law for 

separate housing, bathrooms and locker rooms. See 45 CFR §§86. 32 

and 86. 33. This new provision would allow such distinctions to be 

made under the City's law to the same extent that they are allowed 

under HUD's interpretation of the federal Fair Housing Act. 

Para. (I) 

This provision would allow distinctions to be made with 

regard to gender and children in dormitory- type residences (e.g. 

shelters for the homeless), to protect personal privacy or the health, 

safety or welfare of families with children. HUD's interpretation of 
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the federal Fair Housing Act has allowed some distinctions such as

these although the Act and its regulations are silent as to these

issues.

Para. (m)

This provision restates and clarifies current law.

Para. (n)

This new provision clarifies that the owners of

publicly-assisted housing acce==odations (such as the Housing

Authority) may utilize criteria or qualifications of eligibility for the

sale, rental or occupancy of public housing which are required to

comply with Federal or State law or are necessary to obtain the

benefits of a Federal or State program, and use statements,

advertisements, applications and inquiries which state criteria or

qualifications necessary to determine eligibility for such housing.

Retaliation (subd. 7)

This subdivision prohibits retaliation against persons who

file complaints of discrimination. The amendments would broaden this

subdivision by also prohibiting retaliation against persons who

commence civil actions, assist the Corporation Cenasel or the

Commission in investigations or provide information pursuant to the

terms of a conciliation agreement.

Licenses and Permits (subd. 9) (new)

Under the current law, discrimination by licensing agencies

is prohibited only where the discrimination is based on age (former

subd. 3-a). This new subdivision would broaden current law by

prohibiting. licensing agencies from discriminating against applicants
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the federal Fair Housing Act has allowed some distinctions such as 

these although the Act and its regulations are silent as to these 

issues. 

Para. (m) 

This provision restates and clarifies current law. 

Para. (n) 

This 

publicly-assisted 

new provision clarifies that 

housing accommodations ( such 

the owners of 

as the Housing 

Authority) may utilize criteria or qualifications of ellgibillty for the 

sale, rental or occupancy of public housing which are required to 

comply with Federal or State law or are necessary to obtain the 

benefits of a Federal or State program, and use statements, 

advertisements, applications and inquiries which state criteria or 

qualifications necessary to determine eligibility for such housing. 

Retaliation (subd. 7) 

This subdivision prohibits retaliation against persons who 

file complaints of discrimination. The amendments would broaden this 

subdivision by also prohibiting retaliation against persons who 

commence civil actions, assist the Corporation Counsel or the 

Commission in investigations or provide information pursuant to the 

terms of a conciliation agreement. 

Licenses and Penaits (subd. 9) (new) 

Under the current law, discrimination by licensing agencies 

is prohibited only where the discrimination is based on age (former 

subd. 3-a). This new subdivision would broaden current law by 

prohibiting licensing agencies from discriminating against applicants 
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on the basis of any of the protected categories (paras. (a) and (b)).

An exception is provided which allows age or disability to be used as

a criterion for determining eligibility for a license or permit where

such use is specifically required by another provision of law (para.

(c)). Thus, the issuance of special parking permits to disabled

persons pursuant to New York City Charter §2903(b)(15), the

granting of preferences to disabled or elderly persons in the issuance

of newsstand licenses pursuant to Administrative Code §20-230, and

the issuance of rifle and shotgun permits only to persons 18 years of

age or over pursuant to Ad. Code §10-303(a)(1) would still be

allowed.

Criminal Conviction (subd. 10) (new)

Article 23-A of the Correction Law prohibits discrimination

in employment and licensing on the basis of an applicant's record of

criminal convictions except in certain specified circumstances. That

article provides for enforcement against private employers by the

State Division of Human Rights and concurrently by the Commission.

This new subdivision merely incorporates the Article 23-A prohibition

into the City's Human Rights Law in the same manner as it is

incorporated into the State Human Rights Law. See Executive Law

§296(15). The amendment is intended to encompass within the City's

law all of the substantive provisions which are already within the

Commissien's furisdiction and would effect no substantive change in

the Commission's jurisdiction over this type of discrimination.
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on the basis of any of the protected categories (paras. (a) and (b)). 

An exception is provided which allows age or disability to be used as 

a criterion for determining eligibility for a license or permit where 

such use is specifically required by another provision of law (para. 

(c)). Thus, the issuance of special parking pennits to disabled 

· persons pursuant to New York City Charter §2903(b)(15), the 

granting of preferences to disabled or elderly persons in the issuance 

of newsstand licenses pursuant to Administrative Code §20-230, and 

the issuance of rifle and shotgun permits only to persons 18 years of 

age or over pursuant - to Ad. Code §lo.:303(a)(l) would still be 

allowed. 

Crl ·Conviction (subd. 10) (new} 

Article 23-A of the Correction Law. prohibits discrimination 

in employment and licensing on the basis of an applicant's record of 

criminal convictions except In certain specified circumstances. That 

article provides for enforcement against private employers by the 

State Division of Human Rights and concurrently by the Commission. 

This new subdivision merely incorporates the Article 23-A prohibition 

into the City's Human . Rights Law in the same manner as it is 

incorporated into the State Human Rights Law. See Executive Law 

§296(15). The amendment is intended to encompass within the City's 

law all of the substantive provisions which are already within the 

Commission's jurisdiction and would effect no substantive change in 

the Commission's jurisdiction over this type of discrimination. 
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Arrest-Record (subd. 11) (new)

The State Human Rights Law, with certain exceptions,

prohibits discrimination in connection with licensing, empicymsñt and

providing of credit on the basis of an applicant's arrest record. See

Executive Law §296(16). This new subdivision is identical to the

State law provision.

Religious Principles (subd. 12, former subd. 9)
The new language in item (i) is intended to conform the

exemption ,for religious organizations with regard to housing

discrimination with the exemption contained in the federal Fair

Housing Act. See 42 USC §3607. The proposed amendment would

allow religious organizations to limit or give preference in the sale or

rental of housing owned by such organization for other than a

commercial purpose to persons of the same religion only where it

would promote the religious principles of the organization and where

membership in the religion is not restricted on account of race, color

or national origin.

The language in item (ii) is designed to make clear that the

other limitations and preferencss allowed to be made by a religious

organization favoring members of the religion are only those which

promote its religious principles and which are protected by the free

exercise clause of the First Amendment of the U.S. Constitution.

Employer LiabDity for Discriminatory Conduct by Employee, Agent and
Independent Contractor (subd 13) (new)

Paragraph (a) of this subdivision provides that with respect

to all types of discrimination other than employment discrimination, an

-17-

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

Arrest Record (subd. 11) (new} 

The State Human Rights Law, with certain exceptions, 

prohibits discrimination in connection with licensing, employment and 

providing of credit on the basis of an applicant's arrest record. See 

Executive Law §296(16) .. This new subdivision is identical to the 

State law provision. 

ReUg1ous Principles (subd. 12, fo:naer subd. 9) 
The new language in item (i) is intended to conform the 

exemption ,. for· religious organizations with regard to housing 

discrimination with the exemption contained in the federal Fair 

Housing Act. See 42 USC §3807. The proposed amendment would 

allow religious organizations to limit or give preference in the sale or 

rental of housing owned by such organization for other than a 

commercial purpose to persons of the same religion only where it 

would promote the religious principle~ of the organization and where 

membership in the religion is not restricted on account of race, color 

or national origin. 

The language in item (ii) is designed to make clear that the 

other limitations and preferences allowed to be made by a religious 

organization favoring members of the religion are only those which 

promote its religious principles and which are protected by the free 

exercise clause of the First Amendment of the U.S. Constitution. 

Employer Liability for Discriminatory Conduct~!>Y Employee, Agent and 
Independent Contractor {subd 13) {new) 

Paragraph (a) of this subdivision provides that with respect 

to all types of discrimination other than employment discrimination, an 
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employer would be held liable for the discriminatory conduct of an

employee or agent. Paragraph (b) provides that with respect to

employment discrimination, an employer would be held liable for the

discriminatory conduct of an employee or agent only where the

employee or agent who committed the discriminatory act exercised

managerial or supervisory responsibility or the employer knew of the

conduct and failed to take corrective action or should have known of

the conduct and failed to exercise reasonable diligence to prevent

such discriminatory conduct. Under paragraph (c), an employer

would be held liable for the conduct of certain persons employed as

indepêñdent contractors only where the employer had actual .

knowledge of and acquiesced in the conduct.

Employers could mitigate their liability for civil penalties or

punitive damages by proving they had instituted policies, programs

and prócedures for the prevention and detection of discrimination and

by showing a record of no, or relatively few, prior incidents of

discrimination (para (d)). In the event an employer is found not

liable for the conduct of an employee or agent, paragraph (e) would

authorize a court or the Commission to order the employer to provide

any injunctive relief (non-monetary) necessary to effectuate a

complete remedy for the aggrieved person. Finally, the Commission

would be authorized to promulgate rules establishing policies,

programs and procedures for the prevention and detection of

discrimination, which if instituted by an employer would insulate him

or her from liability for civil penalties which could be imposed by the

Com=lesion or punitive dama ges or civil penalties which could be
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employer would be held liable for the dfscriminatory conduct of an 

employee or agent. · . Paragraph (b) provides that with respect to 

employment discrimination, an employer would be held liable for the 

discriminatory conduct of an employee or agent only where the 

employee or agent who committed the discriminatory act exercised 

managerial or supervisory responsibility or the employer knew or the 

conduct and failed to take corrective action or should have known of 

the conduct and failed to exercise reasonable diligence to prevent 

such discriminatory conduct. Under paragraph ( c), an employer 

would be held liable for the conduct of certain persons employed as 

independent contractors only where the employer had actual 
. 

knowledge of and acquiesced in the conduct. 

Employers could mitigate their liability for civil penalties or 

punitive damages by proving they had instituted policies, programs 

and procedures r or the prevention and detection of discrimination and 

by showing a record of no, or relatively few, prior incidents of 

.discrimination (para (d)). In the event an employer is found not 

liable for the conduct of an employee or agent, paragraph (e) would 

authorize a court or the Commission to order the employer to provide 

any injunctive relief (non-monetary) necessary to effectuate a 

complete remedy for the aggrieved person. Finally, the Commission 

would be authorized to promulgate rules establishing policies, 

programs and procedures for the prevention and detectfon of 

discrimination, which if instituted by an employer would insulate him 

or her from liability for civil penalties which could be imposed by the 

Commission or punitive damages or civil penalties which could be 
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imposed by a court based on the conduct of an employee, agent or

person employed as an independent contractor (para (f)).

Alienage or Citizenship Status (new subd. 14, former subd. 11)

Current law allows distinctions and preferences based upon

alienage or citizenship status and inquiries as to a person's alienage

or citizenship status in very narrow circumstances ("when... required

or when... expressly permitted by any law... and when such law...

does not provide that state or local law may be more protective of

aliens, §8-107(11)). These circumstances do not cover distinctions or

inquiries made by banks and lending institutions who seek to sell

mortgages to the Federal Home Mortgage Insurance Corporation

("FHMIC"). A FHMIC directive provides that the "[FHMIC] will

purchase mortgages made to aliens who are lawful permanent residents

of_the United States under the same terms that are available to U.S.

citizens... We will purchase mortgages made to non-permanent

resident aliens as long as the borrower occupies the property and the

loan-to-value ratio does not exceed 75%." See Fannie Mae, Lending

Requirements, §203.02 (emphasis in original).

The proposed amendment to this subdivision is intended to

allow banks and lending institutions to make such inquiries or

determinations based upon alienage or citizenship status as are

necessary to enable them to obtain the benefits of selling their

mortgages to FHMIC. It will also allow inquiries and distinctions to

be made for other purposes related to federal programs, but only

insofar as such actions are necessary to obtain the benefits of such

programs.
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imposed by a court based on the conduct of an employee, agent or 

person ·employed as an independent contractor (para (f)). 

Alienage or Citizenship Status (new subd. 14, former subd.J!} 

Current law allows distinctions and preferences based upon 

alienage or citizenship status and inquiries as to_ a person's alienage 

or citizenship status in very narrow circumstances ("when. . . required 

or when. . . expressly permitted by any law. . . and when such law ... 

does not provide that state or local law may be more protective of 

aliens, §8-107(11)). These circumstances do ·not cover distinctions or 

inquiries made by banks and lending institutions who seek to sell 

mortgages to the Federal Home Mortgage Insurance Corporation 

("FHMIC"). A FHMIC directive provides that the "[FHMIC) will 

purchase mortgages made to aliens who are lawful permanent residents 

of the· United States under the same terms that are available to U.S. 

citizens... We will purchase mortgages made to non-permanent 

resident aliens as long as the borrower occupies the property and the 

loan-to-value ratio does not exceed 75%." See Fannie Mae, Lending 

Requirements, §203.02 (emphasis in original). 

The proposed amendment to this subdivision is intended to 

allow banks and lending institutions to make such inquiries or 

determinations based upon alienage or citizenship status as are 

necessary to enable them to obtain the benefits of selling their 

mortgages to FHMIC. It will also allow inquiries and distinctions to 

be made for other purposes related to federal programs, but only 

insofar as such actions are necessary to obtain the benefits of such 

programs. 

-19-

R. App. 437



Reasonable Accommodation; Affirmative Defense (new subd.15)

Paragraph (a) of this new subdivision would make explicit

the requirement implicit in existing law that persons subject to the

City's Human Rights Law make reasonable accommodation to enable a

person with a disability to satisfy the essential requisites of a job or

enjoy the rights in question. Faragraph (b) establishes an

affirmative defense to a claim of discrimination based on disability that

the claimant could not, with reasonable accommodation, satisfy those

requisites or enjoy those rights.

Former 98-108 and §8-108.1 subd(1) (deleted)

These provisions are deleted because the protected

categories, disability and sexual orientation, have been inserted in

the lists of protected categories in §8-107.

Applicability; Sexual Orientation (subd. 16, formerly paragraphs a
through e of subd. 2 of §8-108.1)

Former section 8-108.1, subd. 2, sets forth certain

provisions relating to the applicability of the law with respect to

discrimination based on sexual orientation. These provisions have

been retained and are set forth in the revised law as paragraphs a

through e of subdivision 16 of section 8-107.

Disparate Impact (new subd. 17)

This new subdivision sets forth the standards for the

adjudication of an alleged unlawful discriminatory practice which is

based on a claim that a policy or practice has a disparate impact

which is detrimental to a group protected by the provisions of §8-107.
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Reasonable AccollllllOdation; Affirmative Defen~~ (new subd.15) 

Paragraph (a) of this new subdivision would make explicit 

the requirement implicit in existing law that persons subject to the 

City's Human Rights Law make reasonable accommodation to enable a 

person with a disability to satisfy the essential requisites of a job or 

enjoy the rights in question. Paragraph (b) establishes an 

affirmative defense to a claim of discrimination based on disability that 

the claimant could not,· with reasonable accommodation, satisfy those 

requisites or enjoy those rights. 

Former 18-108 and 18-108.1 subd(l) (deleted) 

These provisions are deleted because the protected 

categories, disability and sexual orientation, have been inserted in 

1 the lists of protected categories in §8-107. 

ApplicabWtt; Sexual Orientation (su.bd. 18, formerly paragraphs a 
through e of su.bd. 2 of §8-108.1) 

Former section 8-108.1, subd. 2, sets forth certain 

provisions relating to the applicability of the law with respect to 

discrimination based on sexual orientation. These provisions have 

been retained and are set forth in the revised law as paragraphs a 

through e of subdivision 16 of section 8-107. 

Disparate la.pact {new subd. 17) 

This new subdivision sets forth the standards for the 

adjudication of an alleged unlawful discriminatory practice which is 

based on a claim that a policy or practice has a disparate impact 

which is detrimental to a group protected by the provisions of §8-107. 
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Unlawful Boycott or Blacklist (new subd. 18)

This new subdivision incorporates the provisions of the

State Human Rights Law which prohibits boycotts and blacklists hased

on discriminatory animus. However, it goes further than State law

by adding disability, age, marital status, sexual orientation and

alienage or citizenship status to the protected categories.

Interference with Protected Rights (new subd. 19)

This new subdivision prohibits threats, harassment,

coercion, intimidation and interference with a person's exercise or

enjoyment of any rights granted or protected under §8-107 or

attempts to engage in those acts. It is derived, in part, from a

similar provision of the federal Fair Housing Act.

Relationship or Association (new subd. 20)

This subdivision makes clear that the City's Human Rights

Law prohibits discrimination against a person because of the actual or

perceived race, creed, color, national origin, disability, age, sexual

orientation or alienage or citizenship status of a person with whom

such person has a known relationship or association. It would also

codify the Commlssion's interpretation of the existing law. This

provision is similar to provisions in the Federal Fair Housing Act and

the Americans with Disabilities Act.

Former §8-109 Procedure (deleted)

This section, which prescribes the current procedures for

filing and processing complaints of discrimination with the Com-ission,

is deleted and replaced by new sections 8-109 through 8-122.

§8-109 Complaint (new)
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Unlawful Boycott or Blacklist (n9W subd. 18) 

This new subdivision incorporates the provisions of the 

State Human Rights Law which prohibits boycotts and blacklists based 

on discriminatory animus. However, it goes further than State law 

by adding disability, age, marital status, sexual orientation and 

alienage or citizenship status to the protected categories. 

Interference with Protected Rights (new subd. 19) 

This new subdivision prohibits threats, harassment, 

coercion, intimidation and interference with a person's exercise or 

enjoyment of any rights granted or protected under §8-107 or 

attempts to engage in those acts. It is derived, in part, from a 

similar provision of the federal Fair Housing Act. 

Relationship or Association (new subd. 20) 

This subdivision makes clear that the City's Human Rights 

Law prohibits discrimination against a person because of the actual or 

perceived race, creed, color, national origin, disabllity, age, sexual 

orientation or alfenage or citizenship status of a person with whom 

such person has a known relationship or association. It would also 

codify the Commission's interpretation of the existing law. This 

provision is similar to provisions in the Federal Fair Housing Act and 

the Americans with Disabilities Act. 

Former §8-109 Procedure (deleted) 

This section, which prescribes the current procedures r or 

filing and processing complaints of discrimination with the Commission, 

is deleted and replaced by new sections 8-109 through 8-122. 

§8-109 Complaint (ne~_} 
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This section describes in detail the requirements and

procedure for filing a complaint of discrimination with the Commission.

It includes the content of the complaint and a requirement that the

Commission acknowlêdge the filing of the complaint (subd. a), a

requirement that the Ces-ission serve a copy of the complaint on the

respondent and advise the respondent of his or her procedural rights

and obligations under the law (subd. d), the time limit for filing a

complaint (subd. e), and amendment of the complaint (subd. h).

This section would preclude the Commission from adjudicating a

complaint if prior to filing such a complaint the complainant had

initiated a civil action alleging the same act of discrimination, if a

complaint involving the same grievance is pending before an

administrative agency, or if the State Division of Human Rights issued

a final determination on such complaint (subd. f). With regard to

complaints filed on or after September 1, 1991, this section would

require the Commission to commêncê proceedings, investigate and

make a final disposition promptly and within the time periods

prescribed by rule of the Commission or explain the reasons for not

doing so (subd. g).

§8-111 Answer (new)

This section requires a respondent to file an answer within

30 days after the complaint is served (subd. a). It also prescribes

the contents of the answer (subds. b, c and d) and provides for

extension of the 30-day period for good cause (subd. e). Allegations

not specifically denied or explained in the answer are deemed admitted

(subd. c).
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This section describes in detail the requirements and 

pr~cedure for filing a complaint of discrimination with the Commission. 

It includes the content of the complaint and a requirement that the 

Commission acknowledge the filing of the complaint (subd. a), a 

requirement that the Commission serve a copy of the complaint on the 

respondent and advise the respondent of his or her procedural rights 

and obligations under the law (subd. d), the time limit for filing a 

complaint (subd. e), and amendment of the complaint (subd. h). 

This section would preclude the Commission from adjudicating a 

complaint if prior to filing such a complaint the complainant had 

initiated a civil action alleging the same act of discrimination, if a 

complaint involving the same grievance is pending before an 

administrative agency, or if the State Division of Human Rights issued 

a final determination on such complaint ( subd. f) . _With regard to 

complaints filed on or after September 1, 1991, this section would 

require the Commission to commence proceedings, investigate and 

make a final disposition promptly and within the time periods 

prescribed by rule of the Commission or explain the reasons for not 

doing so (subd. g). 

§8-111 Answer (new) 

This section requires a respondent to file an answer within 

30 days after the complain't is served (subd. a). It also prescribes 

the contents or the answer (subds. b, c and d) and provides for 

extension of the 30-day period for good cause (subd. e). Allegations 

not specifically denied or explained in the answer are deemed admitted 

(subd. c). 
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§8-112 Withdrawal of Complaints (new)

This section provides that a complaint may be withdrawn at

any time prior to service of a notice that it has been referred to an

administrative law judge (subd. a) or after service of such notice, at

the discretion of the Commission (subd. b). Unless the complaint is

withdrawn pursuant to a conciliation agresmsñt, withdrawal is without

prejudice to further prosecution of the alleged discriminatory acts by

the Commission or the Corporation Counsel (subd. c).

§8-113 Di=inal of Complaint (new)

This section prescribes the circumstances under which the

Cessission may dismiss a complaint for administrative convenience .

(subds. a and b). Dismissal for administrative convenience includes

a dismissal requested by the complainant where 180 days have passed

since the filing of a complaint which had not been actively

investigated (subd. (a)(6)), as well as dismissal prior to the filing of

an answer where no investigation or conciliation had taken place

(subd. b). The section also provides for dismissal upon a finding of

no probab.le cause (subd. d) or lack of jurisdiction (subd. c), and

for appeal of any dismissal to the chairperson (subd. f).

§8-114 Investigations and Investigative Recordkeeping (new)

This section provides that where the Commission has

conducted an investigation it could demañd that the person or entity

under investigation preserve records in its possession or continue to

make the type of records previously made where the records are

relevant to a determination of whether discrimination has taken place

(subd. b). A person or entity upon whom a demand is made may file
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18-112 Withdrawal of Co1111>1aints (new) 

This section provides that a complaint may be withdrawn at 

any time prior to service or a notice that it has been referred to an 

administrative law judge (subd. a) or after service of such notice, at 

the discretion of the Commission (subd. b). Unless the complaint is 

withdrawn pursuant to a .conciliation agreement, withdrawal is without 

prejudice to further prosecution or the alleged discriminatory acts by 

the Commission or the Corporation Counsel (subd. c). 

18-113 llfswisse! of CmnpJalnt (new) 

This section prescribes the circumstances under which the 

Commission may dismiss a complaint for administrative convenience 

( subds. a and b) . Dismissal for administrative convenience Includes 

a dismissal requested by the · complainant where 180 days have passed 

since the filing of a complaint which had · not been actively 

Investigated (subd. (a)(6)), as well as dismissal prior to the filing of 

an answer where no Investigation or conciliation had taken place 

(subd. b). The section also provides for dismissal upon a finding of 

no probable cause (subd. d) or lack of jurisdiction (subd. c), and 

for appeal of any dismissal to the chairperson ( subd. f) . 

18-114 Investigations and Investigative Recordkeepfng (new) 

This section provides that where the Commission has 

conducted an investigation ft could demand that the person or entity 

under investigation preserve records in its possession or continue to 

make the type of records previously made where the records are 

relevant to a determination of whether discrimination has taken place 

(subd. b). A person or entity upon whom a demand is made may file 
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objections with the Commission and get a determination in 30 days

(subd. c). During the 30-day period, the person or entity upon

whom a demand is made would be required to maintain the status quo,

i.e., preserve existing records and continue to make records (subd.

c). A proceeding may be brought in court to enforce an order

relating to records (subd. e) or the Commission may impose

administrative sanctions for non-compliance (see §8-118).

§8-115 Mediation and Conciliation (newl

This section makes explicit the Commission's authority to

engage the parties in mediation or conciliation at any time after the

filing of a complaint (subd. a). It also provides that a conciliation

agreement may be embodied in a consent decree (subd. b). All

conciliation agreements shall be embodied in orders (subd. d). Efforts

at mediation and conciliation shall not be publicly disclosed (subd. c)

but afl conciliation agreements shall be made public unless the

complainant, respondent and the Commission agree otherwise

(subd. d).

§8-116 Determination of Probable Cause (new)

This provision sets out the procedure to be followed after a

finding of probable cause, including notice (subds. a and b) and

referral to an administrative law judge (subd. c). It also provides

that Commission-initiated complaints shall not require a determination

of probable cause.

98-117 Rules of Procedure (new)

This section requires the Commission to adopt rules for

hearing and prehearing procedure, including rules for discovery.
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objections with the Commission and get a determination in 30 days 

{subd. c). During the 30-day period, the person or entity upon 

whom a demand is made would be required to maintain the status quo, 

i.e., preserve existing records and continue to make records (subd. 

c). A proceeding may be brought in court to enforce an order 

relating to records (subd. e) or the Commission may impose 

administrative sanctions for non-compliance {see §8-118). 
' 

§8-115 Mediation and ConciUaUon (new) 

This section makes explicit the Commission's authority to 

engage the parties in mediation or conciliation at any time after the 

filing of a complaint {subd. a). It also provides that a conciliation 

agreement may be embodied in a consent decree (subd. b). All 

1 conciliation agreements shall be embodied In orders (subd. d). Efforts 

at mediation and conciliation shall not be publicly disclosed (subd. c) 

but all conciliation agreements shall be made public unless the 

complainant, respondent and the Commission agree otherwise 

(subd. d). 

18-118 DeterminaUon of Probable cause (new) 

This provision sets out the procedure to be followed after a 

finding of probable cause, including notice ( subds. a and b) and 

referral to an administrative law judge { subd. c) • It also provides 

that Commission-initiated complaints shall not require a determination 

of probable cause. 

§8-117 Rt.tl.~~ of Procedure (new} 

This section requires the Commission to adopt rules for 

hearing and prehearing procedure. including rules for discovery. 
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The rules shall require that the Commission be a party to any

praccading and that the complainant shall be a party only if he or

she has formally intervened.

§8-118 Noncompliance with Discovery Order_or Order Relating to
Records (new)

This section describes the procedure for imposing

administrative sanctions on persons who resist the Commission's

orders compelling discovery or orders relating to recards, including

notice and the opportunity for a hearing. The sanctions include the

drawing of adverse inferêñces, prohibiting introduction of evidence,

striking out pleadings, and precluding any objection to the use of

secondary evidence.

§8-119 Hearing (new)

This section describes the essential elemêñts of the hearing

process. It is similar to the current law except that it allows an

administrative law judge to enter a default if the respondent has

failed to file .a timely answer without good cause (subd. c). If a

default is entered, only the evidence in support of the camplaint may

be presented at the hearing (id.).

§8-120 Decision and Order (new)

This section gives the Commission the same broad authority

as the existing law to grant injunctive relief and compensatory

damages if it finds that a respondent has engaged in any unlawful

discriminatory practice. The section gives examples of certain types

of remedies but is not designed to be all inclusive. It makes clear

the Commission's authority to order front pay, as well as back pay,

to compensate victims of employment discrimination. Like back pay,
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The rules shall require that the Commission be a party to any 

proceeding and that the complainant shall be a party only if he or 

she has formally intervened. 

18-118 Noncompliance with Discovery Order or Order Relating to 
Records (new) 

This section describes the procedure for imposing 

administrative sanctions on persons who resist the Commission's 

orders compelling discovery or orders relating to recordst including 

notice and the opportunity for a hearing. The sanctions include the 

drawing of adverse inferencest prohibiti~g introduction of evidence, 

striking out pleadings, and precluding any objection to the use of 

secondary evidence. 

§8-119 Bearing (new) 

This section describes the essential elements of the hearing 

process. It is similar to the current law except that it allows an 

administrative law judge to enter a default if the respondent has 

failed to file .a timely answer without good cause (subd. c). If a 

default is entered, only the evidence in support of the complaint may 

be presented at the hearing (id.). 

§8-120 Declsion and Order (new) 

This section gives the Commission the same broad authority 

as the existing law to grant injunctive relief and compensatory 

damages if it finds that a respondent has engaged in any unlawful 

discriminatory practice. The section gives examples of certain types 

of remedies but is not designed to be all inclusive. It makes clear 

the Commission's authority to order front pay, as well as back pay, 

to compensate victims of employment discrimination. Like back pay, 
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front pay is a "make whole" remedy. Where back pay covers the time

between the injury and the date of judgment, front pay offers

prospective relief, providing compensation until the victim obtains the

position he or she would have earned but for the discrimination.

Without the remedy of front pay, the injuries of past discrimination

might continue. This can occur, for example, in a situation where

rightful promotion cannot take place immediately upon a favorable

judgment. Thus, federal courts have found front pay useful under

Title VII where reinstatement at the proper level is inappropriate

because "the hostility between the parties precludes the possibility of

a satisfactory employment relationship." Shore v. Federal Express

Corp., 777 F.2d 1115 (6th Cir. 1985). In such cases, front pay can

be ordered until the plaintiff obtains the appropriate level with his or

her new employer. Courts have also used the front pay remedy

where the position has already been filled, and promoting the plaintiff

would, therefore, require "bumping"
an incumbent. Here, front pay

can enable the victim of discrimination to draw a rightful wage while

awaiting the availability of his or her rightful place. Edwards v.

Occidental Chêisical Corp., 892 F.2d 1442 (9th Cir. 1990) (ordering

front pay from the date of the judgment until the date of promotion).

98-121 Reopening of Proceeding by Comminaion (newl

This provision authorizes the Commission to reopen its

proceedings or vacate or modify its orders in the interest of justice.

98-122 Injunction and Temporary Restraining Order Erdoining Acts

Which Would Limit or In_terfere With the Effectiveness of Co==iasion

Orders
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front pay ls a "make whole" remedy. Where back pay covers the time 

between the injury and the date o_f judgment, front pay offers 

prospective relief, providing compensation until the victim obtains the 

position he or she would have earned but for the discrimination. 

Without the remedy of front pay, the injuries of past discrimination 

might continue. This can occur, for example, in a situation where 

rightful promotion cannot take place immediately upon a favorable 

judgment. Thus, federal courts have found front pay useful under 

Title VII where reinstatement at -the proper level is inappropriate 

becaus~ "the hostility between the parties precludes the possibility of 

a satisfactory employment relationship." Shore v. Federal Express 

Corp., 777 F.2d 1115 (6th Cir. 1985), In such cases, front pay can 

be ordered until the plaintiff obtains the appropriate level with his or 

her new employer. Courts have also used the front pay ~emedy 

where the position has already been filled, and promoting the plaintiff 

would, therefore, require "bumping" an incumbent. Here, front pay 

can enable the victim of discrimination to draw a rightful wage while 

awaiting the availability of his or her rightful place. Edwards v. 

Occidental Chemical Corp., 892 .2d 1442 (9th Cir. 1990) (ordering 

front pay from the date of the judgment until the date of promotion). 

118-121 Reopening of Proceeding by Co--,saiQD ('181!1 

This provision authorizes the Commission to reopen its 

proceedings or vacate or modify its orders in the interest of justice. 

§8-122 Injunction and Temporary Restraining Order Enjoining Acts 
Which Would Limit or Interfere With the Effectiveness of Commissiol! 
Orders 
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Under current law, the Commission is authorized to seek

from a court temporary injunctive relief against a respondent prior to

a finding of an unlawful discriminatory practice only where the

complaint alleges housing discrimination. This section allows the

Commission to seek such relief with regard to any complaint of

discrimination where it is necessary to restrain the respondent or

persons acting in concert with the respondent from committing acts

which would limit or interfere with a remedy that the Commission

might impose in a final order.

§8-123 Judicial Review
§8-124 Civil Pennities for Violating Commission Orders (new)
§8-125 Enforcement (new)

Under current law, the provisions relating to judicial review

of Commission orders and enforcement of Commission orders are

combined in one section. As a consequence, courts have construed

these provisions to permit a respondent in an enforcement proceeding

to question the evidentiary basis for the issuance of the order which

the Commission is seeking to enforce even where he or she had failed

to commence a timely pracêêding for judicial review of that order.

Also, under current law there are no civil penalties for

non-compliance with Commission orders. Thus, a respendent who has

been found guilty of a violation of the Human Rights Law has no

incentive to seek judicial review of, or to comply with, a Commission

ordered remedy until the Commission commeñces an enforcement

proceeding.

The proposed new sections separate the procedures for

judicial review (§8-123) and the procedures for enforcement of
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Under current law, the Commission is authorized to seek 

from a court temporary injunctive relief against a respondent prior to 

a finding of an unlawful discriminatory practice only where the 

complaint alleges housing <fiscrimination. This section . allows the 

Commission to seek such relief with regard to any complaint of 

discrimination where it is necessary to restrain the respondent or 

persons actjng in concert with the respondent from committing acts 

which would limit or interfere with a remedy that· the Commission 

might impose in a final order. 

18-123 Judicial Review 
§8-124 Civil Penalties for Violating Ct1DPDisslon Orders (new) 
§8-125 Enforceaaent {new} 

Under current law, the provisions relating to Judicial review 

1 of ·commission orders and enforcement of Commission orders are 

combined in one section. As a consequence, courts have . construed 

these provisions to permit a respondent In an enforcement proceeding 

to question the evldentiary basis for the issuance or the_ order which 

the Commission is seeking to enforce even where he or she had failed 

to commence a timely proceec:U:ng for Judicial review of that order. 

Also, under current law there are no civil penalties for 

non-compliance with Commission orders. Thus, a respondent who has 

been found guilty of a violation of the Human Rights Law has no 

incentive to seek judicial review of, or to comply with, a Commission 

ordered remedy until the Commission commences an enforcement 

proceeding. 

The proposed new sections separate the procedures for 

judicial review ( §8-123) and the procedures for enforcement of 
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Commission orders (§8-125), and make clear that unless the

respondent c6mmences a timely proceeding for judicial review of a

Commission order, he or she may not challenge the evidentiary basis

for the issuance of the order when the Commission seeks to enforce

that order (§8-125 (b)). In addition, civil penalties could be imposed

in amounts up to $50,000 and $100 per day for non-compliance with

Commission orders (§8-124).

§8-126 Civil Penalties Imposed by Commimdon for Unlawful

Discriminatory Practices .(new)
§8-127 Disposition of Civil Penalties (new)

In addition to its existing authority upon a finding of

discrimination to order equitable relief and award compensatory

damages to a complainant, these new sections would give the

Com-mission the power to impose civil penalties (recoverable by the

City) to vindicate the public interest. The penalties could be in

amounts up to $50,000, and for willful and wanton conduct, up to

$100,000.

§8-128 Institution of Actions and Proceedings (new)

This section specifies that actions or proceedings on behalf

of the Commission may be instituted by the Corporation Counsel or

Commission attorneys designated by the Corporation Counsel or other

attorneys designated by the Corporation Counsel.

§8-129 Criminal Penalties

This section is amended to increase the criminal fine for

willful violation of final Commission orders from $500 to $10,000.

§8-130 Construction
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Commission orders (§8-125), and 1;11ake clear that unless the 

respondent commences a timely proceeding for judicial review of a 

Commission order, he or she may not challenge the evidentiary basis 

for the issuance of the order when the Commission seeks to enforce 

that order (§8-125 (b)). In addition, civil penalties could be imposed 

in amounts up to $50,000 and $100 per day for non-compliance with 

Commission orders (§8-124). 

§8-126 Civil Penalties Imposed by for Unlawful 
Discriminatory Practices (new) 
§8-127 Disposition of Civil Penalties (new) 

In addition to its existing authority upon a finding · of 

discrimination to order equitable relief and award compensatory 

damages to a complainant, these new .sections would give the 

1 Commission the power to impose civil penalties ( recoverable by the . 

City) to vindicate the public interest. The penalties could be in 

amounts up to $50,000, and for willful and wanton conduct, up to 

$100,000. 

18-128 Institution of Actions and Proceedlngs_l~ew) 

This section specifies that actions or proceedings on behalf 

of the Commission may be instituted by the Corporation Counsel or 

Commission attorneys designated by the Corporation Counsel or other 

attorneys designated by the Corporation Counsel. 

This section is amended to increase the criminal fine for 

willful violation of final Commission orders from $500 to $10,000. 

§8-130 Construction 
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This section expresses the legislative intent that the Human

Rights Law be liberally construed for the accomplishment of its

purpcses. The amendment deletes unnecessary and duplicative

language.
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This section expresses the legislative intent that the Human 

Rights Law be liberally construed for the accomplishment of its 

purposes. 

language. 

The amendment deletes unnecessary and duplicative 
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Chapter 4 Civil Action to RIiminate Unlawful Discriminatory Practices
(new)
§8-401 Legislative Declaration

This provision contains an express recognition of the

economic, social and moral harm imposed upon the City and its

inhabitants by the existence of systemic discrimination.

§8-402 Civil Action

This provision expressly authorizes the Corporation Counsel

to bring a civil action on behalf of the Commission or the City to

eliminate particular instances of systemic discrimination. The relief

which may. be sought in such action includes injunctive relief and

damages (including punitive damages) as well as civil penalties. .

§8-403 Investigation

This section authorizes the Corporation Counsel to make any

investigation necessary for the commêñcêmêñt of the civil action

provided for above, and would also allow the issuance of subpoenas to

compel the attendance of witnesses or the production of documents.

§8-404 Civil Penalty

This provision would authorize a court in addition to

ordering a defendant found to have engaged in systemic discrimination

to pay damages and provide other relief to the City, to impose upon

the defendant civil penalties (recoverable by the City) of up to

$250,000.

C_hapter 5 Civil Action By Persons Aggrieved By Unlawful

Discriminatory Practices §8-502 (new)

This provision would allow an aggrieved person who has a

discrimination claim under the City Human Rights Law to bring a civil

action in court, unless such aggrieved person had filed a complaint
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1 

Chapter 4 Civil Action to Eliminate Unlawful __ Discriminatory Practices 
(new) 
§8-401 Legis]ative Declaration 

This provision contains an express recognition of the 

economic, social and moral harm imposed upon the City and its 

inhabitants by the existence of systemic discrimination. 

§8-402 Civil Action 

This provision expressly authorizes the Corporation Counsel 

to bring a civil action on behalf of the Commission or the City to 

eliminate particular instances of systemic discrimination. The relief 

which may . be sought in such action includes injunctive relief and 

damages (including punitive damages) as well as civil penalties. 

§8-403 Investigation 

This section authorizes the Corporation Counsel to make any 

investigation necessary for the commencement of the civil action 

provided for above, and would also allow the Issuance of subpoenas to 

compel the attendance of witnesses or the production of documents. 

§8-404 Civil Penalty 

This provision would authorize a court in addition to 

ordering a defendant found to have engaged in systemic discrimination 

to pay damages and provide other relief to the City, to Impose upon 

the defendant civil penalties (recoverable by the City) of up to 

$250,000. 

Chapter 5 Civil Action By Persons Mgrjeved By Unlawful 
Discriminatory Practices §8-502 (new) 

This provision would allow an aggrieved person who has a 

discrimination claim under the City Human Rights Law to bring a civil 

action in court, unless such aggrieved person had filed a complaint 
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with the Commission or the State Division of Human Rights (subd. a).

However, if the complaint had been dismissed by either agency on the

grounds of administrative convenience, then a civil action could still

be ccmmenced (subd. b). The relief which could be sought in such

action is injunctive relief and damages, including punitive damages

(subd. a). This section would also provide for a court, in its

discretion, to award costs and reasonable attorney's fees to a

prevailing party (subd. e).

Chapter 6 Discriminatory Harassment (new)
§8-602 Civil Action to Enjoin Discriminatory Harassment;
Equitable Remedies

This section would authorize the Corporation Counsel to

seek a court order enjoining a person from interfering by threats,

intimidation or coercion with an individual's rights secured by

Federal, State and City laws because of race, creed, color, national

origin, gender, sexual orientation, age, marital status, disability or

alienage or citizenship status or whether children are, would be or

may be residing with a person (subd. a). A violation of the court

order would result in contempt and the imposition of civil penalties of

up to $10,000 per day (subd. c).

§8-603 Discriminatory Harassment; Civil Penalties

This section would prohibit a person from, by force or

threat of force, knowingly injuring, intimidating or interfering with

an individual's rights secured by Federal, State and City laws on the

basis of any protected category (subd. a). This section would also

prohibit intimidation by knowing defacement or damage of another's

property on the basis of any protected category (subd. b). Violation
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of either of these provisions would result in the imposition of a civil

penalty of up to $50,000 (subd. c).

Bill Section 3 - Commisasion to Conduct Hearing Regarding Recordkeepin

The bill calls for the Commission to hold a hearing within

180 days of enactment, and to submit rscommêñdations, if any, to the

Mayor and the Council, on whether the City's Human Rights Law

should be amended to authorize the Commissian to impose reasonable

requirements involving generation of records upon persons or classes

of persons subject to the law.

Bill Section 4 - Effective Date

The bill would take effect 90 days after its enactment

except that the provisions which prohibit discrimination on the basis

of age in public acc0mmodations will take effect on the effective date

of rules to be promulgated by the Cemmission which set forth

exemptions to such provisions based on considerations of public

policy. In addition, no action may be commenced in court for

violation of the City Human Rights Law until 270 days after the

effective date. The bill also specifies which of its provisions apply to

complaints filed with the Commission prior to the effective date.
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FRANKT.W. NEw 52 CHAMBERS STREET
DIREC'IOR . RooM 309
CmLEoISLAñVE AFFAIRS (212) 566-6707

Revised April 3, 1991

MEMORANDUM DT SUPPORT

TITLE: A LOCAL LAW to amend the administrative code of the City
of New York, in relation to the human rights
law

SUMMARY _OF PROVISIONS AND REASONS FO_R SUPPORT:

The City's Human Rights Law (§8-101 et seg. of the

Administrative Code of the City of New York) has been in the

forefront of civil rights laws, providing protection for all persons

from invidious discrimination. As part of a generation of Federal and

State discrimination laws which created vital substantive rights and

institutions charged with enforcing those rights, the City's law has

made a valuable contribution to advancing civil rights in the City.

While the law has been amended on numerous occasions to expand its

substantive scope, the basic enforcemêñt mechanism of the law has

remained virtually unchanged since 1965. The benefits of twenty-five

years of experience in enforcing this law, as well as the collective
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wisdom gained from the enforcemêñt of Federal and State laws, now

make it clear that the enforcement mechanisms of the City's law must

be strengthened and expanded and that many of the substantive

provisions should be expanded, harmonized or clarified. In

recognition of the vital role served by the City in protecting civil

rights, it is time now to move the City's law into the next generation

of civil rights laws. To this end, the proposed legislation would:

(1) strengthen enforcement of the law by the Commission

on Human Rights ("Commissicn"), including enhancing its ability to

investigate effectively and prosecute vigorously claims of

discrimination, authorizing it to seek preliminary injunctive relief

against alleged violators pending adjudication and appeal, authorizing

it to impose civil penalties upon those found to have engaged in

discrimination and providing for increased criminal fines for willfully

violating final Commission orders;

(2) authorize the institution of civil actions on behalf of

the City to eliminate patterns or practices of discriminatory acts,

i.e., systemic discrimination;

(3) authorize a person aggrieved by.alleged discrimination

to institute a civil action to enforce the law, and allow for an award

of attorney's fees to the prevailing party;

(4) authorize the Cammission to administratively prosecute

certain forms of discriminatory harassment and authorize the

Corporation Counsel to institute a civil action to enjoin certain forms

of discriminatory harassment and to impose civil penalties for

engaging in such harassment;
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(5) make clear that in cases of discrimination resulting in

disparate impact to a protected group the burden is on the.defendant

to prove that the challenged practice or policy is required by

business necessity; and

(6) expand, clarify or harmonize many of the substantive

provisions of the law, including (i) setting forth standards for

holding an employer vicariously liable for the discriminatory conduct

of its employees, agents and in certain cases.independent contractors;

(ii) expanding the coverage of the public accommodations provisions

to include public schools and colleges; (iii) prohibiting discriminatory

boycotts; (iv) prohibiting age discrimination in public scec-m=cdations

and in the sale or rental of housing, land and wonuncrcial space; (v)

prohibiting employment discrimination based on marital status; and

(vi) prohibiting licensing a gencies from discriminating against license

or permit applicants.

The following is a description of the most important changes

proposed by the bill.

Commission's Authority to Seek Injunctive Relief Expanded

Under the City's current law, after a complaint of housing

discrimination has been filed, the Commission is authorized to seek a

preliminary injunction to enjoin the respondent from engaging in acts

which would render ineffectual a final order of the Commission (e.g.

renting the subject housing to another person). The Comminnion is

not similarly authorized with regard to complaints involving other

forms of discrimination, and thus, pending the adjudication of such

complaints and during the lengthy court review process, respondents
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will often engage in acts which make meaningless the relief imposed in

Commission final orders. The proposed legislation would broaden the

Commission's authority to seek preliminary injunctive relief to include

all types of discrimination covered by the City Human Rights Law.

§8-122.

Commission Empowered to Impose Civil Penalties

The proposed legislation would add to the Commission's

existing authority to order equitable relief and award compensatory

damages recoverable to the complainant, the power to impose civil

penalties (recoverable by the City) to vindicate the public interest.

§8-126 and §8-124. Under the bill, the Commission could impose a

penalty of up to $50,000 for engaging in discrimiñation (§8-126(a)), a

penalty of up to $50,000 and $100 per day for violating a Commission

order remedying discrimination or a conciliation. agrêêmêñt (§8-124),

and a penalty of up to $10,000 for making false statements or

submitting false records in Commission proceedings (§8-126(b)). If

the conduct is willful or wanton, the maximum penalty could be as

much as $100,000. §8-126(a). These maximum amounts find precedent

in Congress' recent amendments to the Federal Fair Housing Act,

which prohibits housing discrimination.

Crimiñal Fines For Willful Violation of Commission Orders Increased

Under current law, willfully impeding a Commission

investigation or willfully violating a Commission order is a

misdemeanor punishable by a fine of up to $500 or up to one year in

jail or both.. The proposed legislation would increase the criminal fine

from $500 to $10,000. §8-129.
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Commission Empowered to Require Persons Under Investigation to
Preserve Existing Records and to Continue to Make the Type of
Records Already Made

The proposed legislation would authorize the Commission to

order persons or companies under investigation to preserve records in

their possession and to continue to make the type of records made by

such person or company in the ordinary course of their business

where the records are relevant to the existence of discrimination.

§8-114(b). Under the provision, the person upon whom a demand is

made to preserve and/or continue to make records would be entitled

to file an objection to the demand with the Commission and get a

determination within thirty days. During the thirty-day period, the

person upon whom a demand is made would be required to maintain

the status quo, i.e., preserve existing records and continue to make

records. §8-114(c).

Imposition of Administrative Sanctions on Persons Who Resist
Commission Discovery Requests and Orders Relating to Records

To discourage persons under investigation from resisting

the Commission's discovery requests, the proposed bill would make

express the Commission's authority to impose administrative sanctions

upon the resisting party. §8-118. The bill would also authorize the

Commission to impose administrative sanctions upon parties who fail to

comply with Commission orders to preserve records and/or to continue

to make records. After affording the resisting party an opportunity

to make objections to an order compelling discovery or relating to

records and upon non-compliance with the order, the Commission

could sanction that party by drawing adverse inferences, precluding

the introduction of evidence or testimony and striking out pleadings.
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express the Commission's authority to impose administrative sanctions 

upon the resisting party. §s--118. The bill would also authorize the 
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Respondents Required to Answer Complaints of Discrimination or Risk
Default

Under current law, there is no requirement that a

resp0ndent answer a complaint of discrimination until he or she

appears at a hearing. Respondents have no incentive to answer prior

to such time. To assist the Commission in the timely processing of

complaints, the bill would require a respondent to file an answer to a

complaint within 30 days after the complaint had been served.

§8-111. The failure to file an answer would result in a default and

the hearing would proceed without the respondent. §8-119(e). The

administrative law judge could open the default and allow the

respondent to present an answer only upon a finding that there was

good cause for the failure to file a timely answer.

Details Commission's Administrative Procedures From Complaint
Through Final Decision

The bill would set forth in greater detail the administrative

procedures of the Commission from the time a complaint is filed

through to the final decision on whether discrimination has occurred.

§8-109 to §8-120.

Corporation Counsel Empowered to Bring Civil Action to miminate Acts

of Systemic Discrimination

The prop6sed legislation contains an express recognition of

the economic, social and moral harm imposed upon the City and its

inhabitants by the existence of systemic discrimination. §8-401.

Thus, in conjunction with the enhanced ability of the Commission to

investigate and prosecute claims of systemic discrimination, the

proposed legislation would authorize the Corporation Counsel to bring

a civil action to eliminate particular instances of systemic
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discrimination. §8-402. The bill would grant investigative powers to

the Corporation Counsel in relation to systemic discrimination

(§8-403). The legislation envisions the Commission and the

Corporation Counsel working cooperatively to investigate and

prosecute these claims. §8-105(4)(b). A court deciding the case

could order a defendant found to have engaged in systemic

discrimination to pay the City damages (including punitive damages)

and provide other relief. §82402(a). In addition, a court could

impose civil penalties upon the defendant in amounts up to $250,000.

68-404.

Authorizes Persons Aggrieved by Alleged Discrimination to Bring Civil
Action Under City Law and to Recover Attorney's Fees

Under the City's Human Rights Law, claims of discrimination

are currently adjudicated through the administrative procedure .

available at the Commission. An aggrieved person may resort to

court only to seek review of the Commission's final decision in the

matter. Where the type of discrimination alleged is also prohibited

under the State Human Rights Law, an aggrieved person may bring a

civil action in State court under that law. The State law, however,

does not authorize a court to award costs and attorney's fees to a

prevailing party.

In consideration of the policy inherent in the State Human

Rights Law that a judicial forum is an appropriate alternative forum

for the enforcement of discrimination laws, the proposed legislation

would permit aggrieved persons to bring a civil action in court for

violation of the City law. Alternatively, aggrieved persons could file

a complaint with the Commission, and having chosen one avenue of
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relief over another , would be deemed to have elected their remedy.

§8-502(a). The bill provides generally that the filing of a complaint

with the Commission would preclude a person from going to court

except if the complaint had been dismissed for administrative

convenience. §8-502(b). Dismissal for administrative convenience

could include a dismissal requested by the complainant where 180 days

have passed since the filing of a complaint which had not been

actively investigated, as well as dismissal prior to the filing of an

answer where no investigation or conciliation attempts had taken

place. §8-113(a)(6) and §8-113(b).

In the civil action proposed by the bill, an aggrieved

person could seek equitable relief and any appropriate damages

including punitive damages. §8-502(a). In addition, the proposed

bill provides for a court, in its discretion, to award costs and

reasonable attorney's fees to a prevailing party. §8-502(e).

Remedies Against Discriminatory Harassment

Sometimes discrimination takes the form of threats,

harassment or intimidation by persons who are not employers, owners

of housing accommodations or persons who operate public

accommodations and thus in circumstances not covered by the current

City Human Rights Law, which although broad in its scope, prohibits

discrimination by certain persons in certain defined contexts, e.g.,

employment, public accommodations, housing, etc. While harassment

based upon discriminatory animus can theoretically be addressed by

either criminal prosecution or by a civil action commáncêd by the

victim, these methods are often ineffective.

_g.
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City Human Rights Law, which although broad in its scope, prohibits 

discrimination by certain persons in certain defined contexts, e.g. , 

employment, public accommodations, housing, etc. While harassment 

based upon discriminatory animus can theoretically be addressed by 

either criminal prosecution or by a civil action commenced by the 

victim, these methods are often ineffective. 
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First, the bill would make it an unlawful discriminatory

practice to coerce, intimidate, threaten or interfere with, or to

attempt to coerce, intimidate, threaten or interfere with, any person

in the exercise or enjoyment of any rights granted by the City Human

Rights Law. This gives the Commission authority to administratively

prosecute such claims and aggrieved persons the right to bring a

private action. § 8-107(19). This provision is derived from a similar

provision in the federal Fair Housing Act. See 24 CFR

115.3(a)(5)(vii).

In addition, the bill would add provisions derived from

similar laws in Massachusetts and California, authorizing the

Corporation Counsel to seek a court order enjoining a person from

interfering by threats, intimidation or coercion with an individual's

rights secured by any Federal, State and City laws. §8-602(a). A

violation of the court order would constitute contempt and be subject

to the .imposition of civil penalties of up to $10,000 per day.

§8-602(c). Harassmêñt involving force or a threat of force or the

damaging of property could result in the imposition of civil penalties

of up to $50,000. §8-603.

Disparate Impact

Certain discriminatory practices or policies, though not

intended to discriminate, may be actionable because they result in a

disparate impact to a person who is the member of a group protected

by the City's law. Like Title VII of the Civil Rights Act (which

prohibits employment discrimination), the City's law has been

construed by the Cêmmission to apply to disparate impact cases

g
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. .

although it does not explicitly provide as such. Last year, the U.S.

Supreme Court in Wards Cove Packing Co. v. Antonio, 109 S.Ct.

2115, 2125-26 (1989) made it significantly more difficult for an

aggrieved person to prove a disparate impact case under Title VII.

The Court held that when a plaintiff has made out a prima facie case

of disparate impact, the defendant has the burden of producing

evidence of business justification but the burden of persuasion always

remains with the plaintiff. Com=cr.tators viewed this holding as a

departure from previous decisions which were read to place the

burden of proving business necessity upon the defendant. The

Commission and the courts are not bound to follow Wards Cove in ·

their interpretation of the burdens of proof in disparate impact cases

under the City Human Rights Law, After the Wards Cove decision,

the Commission and the administrative law fudges adjudicating

disparate impact cases have continued to apply the burdens of proof

(as set forth in Griggs v. Duke Power Co., 401 U.S. 424 (1971))

that most courts applied in Title VII cases decided prior to Wards

Cove. See Fitzgibbons v. New York City Police Department, NYCCHR

Complaint No. 12141485-EG (April 26, 1990) at p. 4.

The proposed provisions are intended to clearly set out the

burdens of proof in disparate impact cases brought under the City

Human Rights Law so that it will not be necessary for the courts or

the Commission to seek guidance in federal case law to interpret the

City law in this area. §8-107(17). The provisions make clear that

the respondent or defendant has the burden to affirmatively plead

and prove that a policy or practice bears a significant relationship to
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a significant business objective (business necessity) or does not

contribute to the disparate impact. The legislation also provides that

a policy or practice shown to have a disparate impact will be found

unlawful where the Commission or a plaintiff produces substantial

evidence that an alternative policy or practice with less disparate

impact is available and the respondent or defendant fails to prove

that it would not serve them as well.

Substantive Provisions of the Law Expanded, Clarified or Harmonized

Employer Liability-for Discriminatory Acts of Employees, Agents and
Independent Contractors

The current City Human Rights Law is silent on the

standard to be applied in deciding whether an employer can be held

liable for the discriminatory conduct of its employees. The State

Human Rights Law, upon which much of the City law is modeled, is

also silent on this question. However, the State law provisions

prohibiting discrimination in employment and in public accommodations

have been narrowly construed by the courts of this State to impose

liability upon an employer for its employee's unlawful conduct only

when the employer knew of or condoned the conduct.

The proposed bill would set forth standards which must be

satisfied for an employer to be held liable for the unlawful conduct of

employees, agents and certain independent contractors. The

standards proposed would make the City's law unique among civil

rights laws in that the standards are designed not only to deter

discriminatory conduct by holding employers accountable but, of equal

significance, they are designed to provide employers with an incentive
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standards proposed would make the City's law unique among civil 
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to implement policies and procedures that reduce, and internally

resolve, discrimination claims.

With regard to all forms of discrimination except employment

discrimination, under the proposed provision employers would be held

liable for the discriminatory conduct of their employees or agents.

§8-107(13)(a). With regard to employment discrimination, employers

would be held liable for the discriminatory conduct of their employees

or agents only where the employee or agent (1) exercised managerial

or supervisory responsibility, or (2) the employer knew of the

conduct and acquiesced in it or failed to take corrective action, or

(3) the employer should have known of the conduct and failed to act

reasonably to prevent discriminatory practices. §8-107(13)(b).

Employers would be held liable for the discriminatory conduct of

persons employed as independent contractors only where the employer

had actual knowledge of and acquiesced in the conduct.

§8-107(13)(c). The employer could mitigate his or her liability for

civil penalties or punitive damages by proving the establishment of

policies, programs and procedures for the prevention and detection of

discrimination in the work place and a record of no, or relatively

few, prior incidents of discriminatory conduct. §8-107(13)(d). The

provision would further provide authorization for a court or the

Commission to order an employer who was found not liable for the

discriminatory conduct of an employee or agent to provide such

injunctive relief (non-monetary) as is necessary to effectuate a

complete remedy for the aggrieved person. §8-107(13)(e). Finally,

the provision allows the Commission by rule to prescribe policies,
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injunctive relief (non-monetary) as is necessary to effectuate a 

complete remedy for the aggrieved person. §8-107 ( 13 )( e). Finally, 

the provision allows the Commission by rule to prescribe policies, 
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programs and procedures for the prevention and detection of

discrimination which, if implemented by employers, would insulate the

employer from liability for civil penalties or punitive damages based

on the discriminatory conduct of an employee, agent or independent

contractor. §8-107(13)(f).

Expansion of Public Acco==odations Provisions to Cover Public
Schools and Colleges

The bill would give the Commission furisdiction over certain

claims of discrimination in public schools and colleges by deleting the

current exclusion of these institutions from the definition of "public

accoumsudation". §8-102(9) and §8-107(4).

The Court of Appeals has held that under the existing law,

the Commission has jurisdiction over claims of employment

discrimination in the schools. Maloff v. City Commission on Human

Rights, 38 N.Y. 2d 329, 332 (1975). Although the public

accommodations provisions in our current law do not apply to the

public schools, a variety of other laws cover various aspects of

discrimination in scha01s. The State Civil Rights Law (§40) prohibits

discrimination in public accommodations based on race, creed, color or

national origin. Public accommodation is defined therein to include

public schools and colleges. Claims of discrimination under that law

are enforced in a civil action commenced by the aggrieved person and

the penalties recoverable range from $100 to $500. Civil Rights Law

§41. Education Law §313 prohibits discrimination in institutions of

higher education on the basis of race, religion, creed, sex, color,

marital status, age and national origin. Education Law §3201 and

§3201-a prohibit public schools from refusing admissions on account of
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race, creed, color, national origin and sex. Title VI of the federal

Civil Rights Act of 1964 prohibits discrimination in federally-assisted

programs on the grounds of race, color'or national origin. Section

504 of the Rehabilitation Act prohibits discrimination on the basis of

handicap in programs or activities receiving federal financial

assistance. Title IX prohibits sex discrimination in educational

programs or activities that receive federal financial assistance. In

addition, the Board of Education has formally adopted a

non-discrimination policy and an internal .procedure for resolving

complaints of discrimination by students on the grounds of race,

color, creed, national origin, age, marital status, disability, sex and

sexual orientation.

The City has an independent and overriding interest in routing

out discrimination from its public schools. Extension of the

Commission's furisdiction in this area would make available to

aggrieved persons the administrative remedies provided by the

Commission as well as the right to bring a private action and recover

attorney's fees. For this reason, the bill deletes public schools from

the list of institutions which are not subject to the prohibitions on

discrimination in public accommodations. However, the bill recognizes

the case law which has held that the Board of Education is not

subject to municipal control with respect to matters that are strictly

educational or pedagogic. See e.g. Maloff v. City Commission on

Human Rights, 38 N.Y.2d 329, 332 (1975); Board of Education of City

of New York v. Goldin, 94 Misc.2d 574, 580-81 (Sup. Ct. Kings Co.,

1978), aff'd on opinion below, 72 A.D.2d 603 (2nd Dept 1979), leave
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to app. den., 49. N.Y.2d 705 (1980). The effect of this amendment

will be to grant the Commission jurisdiction over the provision of

services in public schools to the extent that such services are not

part of the educational and pedagogic activities that are beyond the

scope of the City's regulatory power.

Discriminatory Boycotts

The State Human Rights Law provides that the State Division of

Human Rights may bring administrative actions. to stop discriminatory

boycotts. The present City law does not contain a comparable

provision. The propased provision would make it unlawful to boycott

or blacklist any person because of such person's race, creed, color, ·

national origin, gender, disability, age, marital status, sexual

orientation or alienage or citizenship status. §8-107(18). The

provision is modeled on Executive Law § 296(13) but it goes further

in adding disability, age, marital status, sexual orientation and

alienage or citizenship status to the protected categories. Like the

State law, the proposed amendment would provide an exemption for

boycotts connected with labor disputes and boycotts to protest

unlawful discriminatory practices.

Age Discrimination in Public Accommodations and Housing

The proposed legislation would prohibit places and

providers of public accommodation from discriminating on the basis of

age. §8-107(4)(a). In recognition of the fact that certain

distinctions based on age are in the public interest (e.g., senior

citizen discounts, restrictions on viewing adult films and age limits on

membership in peer groups), the provisions adding age would not
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take effect until the Commission promulgates rules setting forth

exemptions in the public interest. Bill section 4(1).

To make the City's law consistent with the State Human

Rights Law, the proposed legislation would prohibit age discrimination

in the sale, rental or purchase of all housing acov,......dations, land

and commercial space. §8-107(5). The bill would provide an

exemption for restricting the sale or rental of certain housing

exclusively to persons 55 or older but makes clear that unless

specifically allowed by other law such persons cannot be discriminated

against on the basis of whether children are, may be or would be

residing in the housing. §8-107(5)(j).

Employment Diserimination

The proposed legislation would prohibit employment

discrimination based upon marital status, and thus would conform the

City's law to the State Human Rights Law. §8-107(1).

The bill would also conform the City's law to State and

Federal laws by removing the limitation in the section on age

discrintination in employment, which currently provides that

individuals older than 65 are not protected. It would make explicit in

the employment discrimination provisions that an êmpicyee or agent of

an employer who engages in empicyment discrimination provisions

could be held individually liable for his or her conduct. §8-107(1).

The employment discrimination provisions of the current law

have been construed by the courts and the Commission to allow

limitations or discrimination which are based upon a "bona fide

occupational qualification", although.the specific language which sets
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forth the defense is contained only in the provisions prohibiting

discriminatory advertisements or inquiries. See §8-107(1)(d). "Bona

fide occupational qualification" is not defined in those provisions and

thus the courts and the Commission are left to determine on a case by

case basis whether a particular limitation is a bona fide occupational

qualification. The proposed bill would delete the specific language

"unless based upon a bona fide occupational qualification" in those

provisions (§8-107(1)(d) and (2)(d)) without intending to eliminate

the defense. The intent is to allow the defense to continue to

develop through case law made by courts or the Cammission with the

expectation that the defense will be upheld only in circumstances

where distinctions based on the criteria covered by the law are logical

and necessary for the job or occupation.

Finally, the legislation would provide that employees who

are immediate relatives (parents, spouses and children) and certain

persons employed as independent contractors would be counted as

persons emplcyed for purposes of determining whether an employer

has four or more persons in its employ and is thus subject to the

employment discrimination provisions. §8-102(5) and §8-107(1)(f).

Licensing Agencies

The proposed legislation would broaden provisions in the

City's law. that currently prohibit licensing agencies from

discriminating against license and permit applicants on the basis of

age to cover discrimination based upon any of the protected

categories. §8-107(9).
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Arrest Record

The legislation would prohibit, as does the State Human

Rights Law, êmpicÿers, licensing agencies and providers of credit

from discriminating against an applicant based upon a prior arrest

which had been terminated in favor of the applicant. §8-107(11).

The provision would incorporate the exceptions found in the State

law, e.g., for the licensing of guns, firearms and other deadly

weapons and for the hiring of police officers and peace officers.

Public Accommodations Discrimination

The City's Human Rights Law defines public accommodation

for purposes of prohibiting discrimination in those places. The

proposed bill would simplify the definition of public accommodation by

defining the term to include places and providers of goods, services,

facilities, accommodations, advantages or privileges of any kind, and

by eliminating a long list of specific types of public. acccs-modations.

§8-102(9). With the removal of exclusions for schools (see discussion

at pp. 12-14), the term place or provider of public accommodation

would include both public and private educational institutions. The

legislation adds provisions which would permit these institutions to

make gender distinctions allowed under specified State or Federal laws

(i.e., separate housing, bathroom and locker facilities, certain

physical education classes and certain athletic teams). §8-107(4)(c).

Private schools would be allowed to limit admissions to persons of one

gender. §8-107(4)(d).
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· The legislation would prohibit, as does the State Human 

Rights Law, employers, licensing agencies and providers of credit 

from discriminating against an applicant based upon a prior arrest 

which had been terminated In favor of the applicant. §8-107(11). 

The provision would incorporate the exceptions found in the State 

law, e.g., for the licensing of guns, firearms and other deadly 

weapons and for the hiring of. police officers and peace officers. 

Public Accowudations Discrhnination 

The City's Human Rights Law defines public accommodation 

!or purposes of prohibiting discrimination in those places. The 

proposed bill would simplify the definition of public accommodation by 

1 defining the term to include places and providers of goods, services, 

facilities, accommodations, advantages or privileges ~f any kind, and 

by eliminating a long list of specific types of public. accommodations. 

· §8-102(9). With the removal of exclusions for schools (see discussion 

at pp. 12-14), the term place or provider of public accommodation 

would include both public and private educational Institutions. The 

legislation. adds. provisions which would permit these institutions to 

make gender distinctions allowed under specified State or Federal laws 

(I.e. , separate housing, bathroom and locker facilities, • certain 

physical education classes and certain athletic teams). §8-107(4)(c). 

Private schools would be allowed to limit admissions to persons of one 

gender. §8-107(4)(d). 
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Disability

The proposed legislation would replace the term "handicap"

with the term "disability," a more modern term which is used in the

State Human Rights Law and is generally regarded as less

stigmatizing. §8-102(16). The bill also clarifies the definition of

disability in order to carry out the original intent of the law that all

persons with disabilities of any type be protected from discrimination.

It continues exisiting law which provides that in the case of

alcoholism, drug addiction or other substance abuse,
"disability"

applies only to persons who are recovering or have recovered and

currently are not engaging in the abuse. The bill also makes clear

that disability does not apply to persons who currently are illegally

using controlled substances when such use is the basis of adverse

action. §8-102(16)(c).

The bill would require persons subject to the law (e.g.

.

employers, owners of housing accommodations, operators of public

acccmmodations) to make reasonable ace-m..uodation to enable a person

with a disability to satisfy the essential requisites of a job or enjoy

the rights in question. §8-107(15)(a). Reasonable accommadation does

not include acuonunodations that can be dêmeñstrated would cause

undue hardship to persons subject to the law. §8-102(18).

Finally, the legislation would make clear that the law

prohibits discrimination against a person who does not have a

disability based upon his or her association or relationship with a

person who does have a disability. This clarification is intended to

bring the City's law into conformity with the 1988 amendments to the

-19-
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The proposed legislation would replace the term "handicap" 

with the term "disability." a more modern term which is used in the 

State Human Rights Law and is generally regarded as less 

stigmatizing. §8-102 ( 16) . The bill also clarifies the definition of 

disability in order to carry out the original intent of the law that all 

persons with disabilities of any type be protected from discrimination. 

It continues exisiting law which provides that in the case of 

alcoholism, drug addiction or other substance abuse, "disability" 

applies only to persons who are recovering or have recovered and 

currently are not engaging in the abuse. The bill also makes clear 

that disability does not apply to persons who currently are illegally 

U:sfng controlled substances when such use is the basis of adverse 

action.- §8-102(16) (c). 

The bill would require persons subject to the law (e.g. 

employers, owners of housing accommodations, operators of public 

accommodations) to make reasonable accommodation to enable a person 

with a disability to satisfy the essential requisites. of a job or enjoy 

the rights in question. §8-107(15)(a). Reasonable accommodation does 

not include accommodations that can be demonstrated would cause 

undue hardship to persons subject to the law. §8-102(18). 

Finally, the legislation would make clear that· the law 

prohibits discrimination against a person who does not have a 

disability based upon his or her association or relationship with a 

person who does have a disability. This clarification is intended to 

bring the City's law into conformity with the 1988 amendments to the 
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federal Fair Housing Act and with the recently enacted Americans

with Disabilities Act. The Fair Housing Act prohibits discrimination

against a buyer or renter of housing who does not have a disability

because of the disability of a person residing or intending to reside

in the housing or of a person associated with the buyer or renter. 42

U.S.C. 3604(f). The Americans with Disabilities Act extends

protection in the areas of employment and public acccmmodations to

persons because of their association with a person who has a

disability. See § 102(b)(4) and 202(b)(1)(E) of that Act.

Criminal Conviction Record

The State Correction Law prohibits employers from denying

employment, and licensing agencies from denying a license, based

upon an applicant's criminal conviction record except in certain

specified circumstances. See Article 23-A. That law provides for

enforcemeñt against private employers by the State Division of Human

Rights and concurrently by the Commission, and for enforcement

against public agencies by an Article 78 proceeding in court. The

S.tate Human Rights Law contains a provision making it unlawful under

that law for employers and licensing agencies to violate the above

provisions of the Correction Law. The proposed legislation would add

an identical provision to the City's law. §8-107(10). While there

would be no substantive change in the Commission's jurisdiction over

these cases, the amendment would include in the City's law all of the

substantive provisions over which the Commission already has

jurisdiction.

-20-

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

federal Fair Housing Act and with the recently enacted Americans 

with Disabilities Act. The Fair Housing Act prohibits discrimlnation 

against a buyer or renter of housing who does not have a disability 

because of the disability of a person residing or intending to reside 
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The State Correction Law prohibits employers from denying 

employment, and licensing agencies from denying a license, based. 
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enforcement against private employers by the State Division of Human 

Rights and concurrently. by the Commission, and for enforcement 

against public agencies by an Article 78 proceeding in court. The 
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Alienage or Citizenship Status

Current law allows distinctions and prefereñcês based upon

alienage or citizenship status and inquiries as to a person's alienage

or citizenship status in very narrow circumstances ("
when...required

or when... expressly permitted by any law... and when such law...

does not provide that state or local law may be more protective of

aliens", §8-107(11)). These circumstances do not cover distinctions

or inquiries made by banks and lending institutions who seek to sell

mortgages to the Federal Home Mortgage Insurance Corporation

("FHMIC"). A FHMIC directive provides that the "[FHMIC] will

purchase mortgages made to aliens who are lawful permanent residents

of the United States under the same terms that are available to U.S.

citizens...We will purchase mortgages made to non-permanent resident

aliens as long as the borrower occupies the property and the

loan-to-value ratio does not exceed 75%." See Fannie Mae, Lending

Requirements, §203.02 (emphasis in original).

The amendment proposed in the legislation is intended to

allow banks and lending .institutions to make such inquiries or

determinations based upon alienage or citizenship status as are

necessary to enable them to obtain the benefits of selling their

mortgages to FHMIC. It will also allow inquiries and distinctions to

be made for other purposes related to federal programs, but only

insofar as such actions are necessary to obtain the benefits of such

programs.
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or citizenship status in very narrow circumstances (" when ... required 

or when. . . expressly permitted by any law. . . and when such law ... 

does not provide that state or local law may be more protective of 

aliens", §8-107(11)). These circumstances do not cover distinctions 

or inquiries made by banks and lending institutions who seek to sell 

mortgages to the Federal Home Mortgage Insurance Corporation 
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purchase mortgages made to aliens who are lawful permanent residents 

of the United States under the same tel'.ms that are available to U. S. 
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aliens as long as the borrower occupies the property and the . . 
loan-tQ-value ratio does not exceed 75\." See Fannie Mae, Lending 
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Requirements, §203.02 (emphasis in original). 

The amendment proposed in the legislation Is intended to 

allow banks and lending . institutions to make such inquiries or 

determinations based upon alienage or citizenship status as are 

necessary to enable them to obtain the benefits of selling their 

mortgages to FHMIC. It will also allow inquiries and distinctions to 

be made for other purposes related to federal programs, but only 

insofar as such actions are necessary to obtain the benefits of such 

programs. 
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Relationship or Association

The bill would make clear that the City's law should be

construed to prohibit discrimination against a person because of the

actual or perceived race, creed, color, national origin, disability,

age, sexual orientation or alienage or citizenship status of a person

with whom he or she has a known relationship or association.

§8-107(20).

Conformity With Fair Housing Act

The proposed legislation would make substantive changes to

the housing discrimination provisions which are designed to bring the

City's law into conformity with the federal Fair Housing Act. The

changes include prohibiting blockbusting, discrimination in the

appraisal of housing, land and commercial space and the

discriminatory denial of access to multiple listing services. .See

§8-107(5).

Protected Categories

The proposed legislation would make clear that the law

prohibits discrirniùation based upon perceived, as well as actual,

race, color, creed, national origin, disability, marital status, gender,

age, sexual orientation and alienage or citizenship status. §8-107. It

would also replace the term "sex" with "gender" (with no intent to

change the meaning of the provisions which prohibit discrimination on

that basis).
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The bill would make clear that the City's law should be 

construed to prohibit discrimination against a person because of the 

actual or perceived race, creed, color, · national origin, disability, 

age, sexual orientation or alienage or citizenship status of a person 

with whom he or she has a known . relationship or association. 

§8-107(20). 

Confonnity With Fair Housing Act . 

The proposed legislation would make substantive changes to 

the housing discrimination provisions which are designed to bring the 

City's law into conformity ~th the federal Fair Housing Act. The 

changes include prohibiting blockbusting, discrimination in the 

1 appraisal of housing, land and commercial space and the 

discriminatory denial of access to multiple listing services. .See 

§8-107(5). 

Protected Categories 

The proposed legislation would make clear · that the law 

prohibits discrimination based upon perceived, as well as actual, 

race, color, creed, national origin, disability, marital status, gender, 

age, sexual orientation and alienage or citizenship st~tus. §8-107. It 

would also replace the term "sex" with "gender" (with no intent to 

change the meaning of the provisions which prohibit discrimination on 

that basis) . 
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The Mayor urges upon the City Council the earliest

possible favorable consideration of this worthwhile and necessary

legislation.

Sincerely,

FRANK T.W. NEW
Director of City Legislative Affairs

April 3, 1991
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The Mayor urges upon the City Council the earliest 

possible favorable consideration of this worthwhile and necessary 

legislation. 

Sincerely, 

FRANK T.W. NEW 
Director of City Legislative Affairs 

April 3, 1991. 
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Sincerely, 

r;: _ 
Steven S. Fadem 
Chair 

0.:-··t-:1:z·lz_L~. ~/f~ .. :,~:,--•P .• j/ V ~/ I y \·, ><..."0:,-;../t././ 
Harri et s. sb-~d--_/ 
Di rector -

New York Regional Board New York Regional Office 

SSF:HSB/mr 

cc: Counci Iman Samuel Horwitz 
Comnissioner Dennis deleon 

823 U ~itc,1 Nalicm Pl:11..;., New l(,rk, NY l"Ut 7 :112-400-2525/ FAX: E67-W7'J! Tc!o 649778 

R. App. 474



THE COUNCIL
OF

THE CITY OF NEW YORK
LEGAL DIVISION

250 BROADWAY, 23no FLOOR
NEW YORK, N.Y. 10007

RICHARD M. WEINBERG (212) 566-O267
DtRECTORAND 566-8399

GENERALCOUNSEL

MEMORANDUM

August 29, 1990

TO: Hon. Peter F. Vallone
Joseph Strasburg
Richard Weinbeig ,

//,
FROM: David Walker 0

Jill Chaifetzn.

RE: Economic Boycotts/Human Rights

According to a conversation held August 29th with Martha

Mann of Corporation Counsel, Mayor Dinkins intends to introduce a

bill that would address the issue of racially motivated economic

boycotts as part of a larger human rights bill. Except for the

provision regarding economic boycotts, the Mayor's human rights

bill would be similar to Intro. No. 465, which was drafted by

Council staff and introduced by Council Member Horwitz on June 22,

1990. It should be noted that the Mayor has expressed a desire to

. include a sexual orientation aspect into the economic boycott

provisions.

We have discussed the possibility of the Mayor

introducing a human rights/economic boycott bill with Richard
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MEMORANDUM 

Hon. Peter F. Vallone 
Joseph Strasburg 
Richard WeinbE;!·i:'g , . / . ~I, . 
David Walker/£, G 
Jill Chaifetz,,.:_ ........ 

August 29, 1990 

Economic Boycotts/Human Rights 

(212) 566-0267 
566-8399 

According to a conversation held August 29th with Mart~a 

Mann of Corporation Counsel, Mayor Dinkins intends to introduce a 

bill that would address the issue of racially motivated economic 

boycotts as part of a larger human rights bill. Except for t~e 

provision regarding economic boycotts, the Mayor's human right.s 

bill would be similar to Intro. No. 465, which was drafted by 
... 

Council staff and introduced by Council Member Horwitz on June 2:, 

1990. It should be noted that the Mayor has expressed a desire ~o 

include a sexual orientation aspect into the economic boyco-::. t 

provisions. 

We have discussed the possibility of the Hayor 

introducing a human rights/economic boycott bill with Richard 
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Weinberg. He recom-mends--splitting the.two issues and...considering

an economic boycott..bill separately from a larger human rights

package. This recommendation is consistent with the sentiments

expressed by members of the human rights commission during

confidential conversations.

The Mayor's introduction of a economic boycott/human

rights bill should be viewed in light of the events that

transpired before Int. No. 465 was submitted. Int. No. 465 is

based on a bill introduced by Mayor Koch in 1989. The General

Welfare Committee held a hearing on the Koch bill during September

of 1989. Negotiations on the bill had taken place and there were

very few issues left to be resolved. One of the unresolved issues

was the inclusion of the term "family
composition" as a protected

class. This was seen as an indirect method of providing additional

protection against discrimination based on sexual orientaticn.

Int. No. 465 resolves this issue by replacing the term "family

composition" with "family
size."

After Mayor Dinkins was elected, we consistently pressed

the administration to introduce a human rights bill based on rhe

Koch model. Meanwhile, we received a confidential copy of a bill

that the human rights commission had drafted. Because the Mayor

failed to act, Council Member Horwitz submitted Int. No. 465 at

the last Stated Council Meeting before the council recessed for

the summer. Based on this history, the administration's attempt to

introduce a economic boycott/human rights bill package and make

sexual orientation discrimination an aspect of the economic
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boycott provisions of that package at this late date is an act

that should be viewed quite critically.

A memorandum that outlines our human rights law's is

attached.

DW/rt
8/29/90
DG-memorandums
Economic Boycotts
attachments
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NEW YORK CHAPTER

AMERICAN JEWISH COMMITTEE

Hearing
Committee on General Welfare

New York City Council

City Hall
June 3, 1991

Written Testimony
New York City Human Rights Law

(Int. No. 483"A: Council Member Hurwitz; Int. No. 539-A· The Mayor)

Submitted by
Diane Steinman

Executive Director
New York Chapter, American Jewish Committee

As a member of the Ad Hoc Coalition on Civil Rights, the New York Chapter of the American Jewish

Committee has already indicated our strong support for a strengthened New York City Human Rights Law.

We are gratified by the progress made by the City Council and the Mayor toward a final bill, and in our

comments on the new versions wish to focus on three issues about which we testified at the first Council

hearing: the independence of the City Commission on Human Rights and the role of the Corporation

Counsel; the disposition of civil penalties; and the exemption of relig!Gus institutions.

Independence of the Commission and the Role of the Corporation Counsel: As stated in our carlier testimony,

we think it essential that the Human Rights Commission have sufficient autonomy to be an effective and

credible protector of human rights, most especially when the City itself is at fault for discrimination. We

therefore regret the Mayor's position, which gives the Corporation Counsel the sole right to litigate pattern

and practice cases unless it elects to give the Commi sion that responsibility, and worse yet, the authority

to act on behalf of both parties to litigation in cases brought against City agencies. Moreover, we regret

that in both the Mayor's and the Council's versions whcñcvcc the Commission wishes to investigate a

discrimination camphim against the City, it must first consult with the Mayor - a further undermining of

the Commiction's authority. Unfortunately, our concern about conflict of interest and abuse is not answered

by the promised reevarciñatish of the autonomy issue by the Corporation Counsel and the Chair of the
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As a member of the Ad Hoc Coalition on Civil Rights, the NC\\'. York Chapter of the American Jewish 

Committee has already indicated our strong support for a strengthened New York City Human Rights Law. 

We are gratified by the progress made by the City Council and the Mayor toward a final bill, and in our 

comments on·1he new versions wish to focus on three issues about which we testified at the first Council 

hearing: the independence of the City Commission on Human Rights and the role of the Corporation 

Counsel; the disposition of civil penalties; and the exemption of religious institutions. 

Independence of the Commission and the Role of the Corporation Counsel: As stated in our earlier testimony, 

we think it essential that the Human Rights Commission have sufficient autonomy to be an effective and 

credible protector of human rights, most especially when the City itself is at fault for discrimination. We 

therefore regret the Mayor's position, which gives the Corporation Counsel the sole right to litigate pattern 

and practice cases unless it elects to give the Commission that responsibility, and worse yet, the authority 

to act on behalf of both parties to litigation in cases brought against City agencies. Moreover, we regret 

that in both the Mayor's and the Council's versions whenever the Commission wishes lo investigate a 

discrimination complaint against the City, it must first consult with the Mayor - a further undermining of 

the Commission's authority. Unfortunately, our concern about conflict of interest and abuse is not answered 

by the promised rcex.amination of the autonomy issue by the Corporation Counsel and the Chair of the 
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Human Rights Commission, which in the let pase creates potential for the appearance of impropriety and,

in the worst case, the opportunity for unduc influence.

Dispe:ition of Civil Penalties: We strongly endorse the Council provision (Sec. 8-127) that all civil penaltics

recòvcred against a City agency be paid into a separaic fund for use solely in anti-bias programs designed

to cradicate discrimination or address the City's own liai,illiy for discriminatory acts and practicca This

provision increases incentives for City agencies to refrain from discrimin rion At the same time, it avoids

providing a benefit for victims of discrimination by the City that is not provided to persons who arc instead

victims of discrimination by non-City organintions or enterprises.

Er.=pticñ of Religious 1.netitutions: We endorse the Council's provision (Sec. 8-107-12) allowing religious

institutions to follow the dictates of their religiüüs beliefs and principles in matters of cmployment, sales,

rentals of housing acenmm~tations and admi«ions. We believe this provision strikes the proper halanrc

. s between protection against discrimination and the right of free exercise of religion.
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THE CITY OF NEW YORK
LEGAL olVISION

250 BROADWAY, 23RO FLOOR
NEW YORK, N.Y. 10007

RICHARD M. WEINBERG (212) 566-O267
DARECTORAND 566•8399

GENERALCOUNSEL

MEMORANDUM

October 11, 1990

TO: Hon. Peter F. Vallone
Joseph Strasburg
Richard Weinbe,rg

FROM: David Walker
Jill Chaifetz

RE: The Mayor's Human Rights Bill and Intro. No. 465

As anticipated, the administration has introduced a human

rights bill that is comparable to Intro. No. 465 by Council Member

Horwitz. Since the bills'
introduction, interested parties have

expressed concern regarding whether religious institutions'

autonomy is protected. This memo will address that issue and also

detail several differences between the Mayor's bill and Intro. No.

465. In addition, a memo outlining Intro. No. 465's key provisions

is attached.

I. Religious Princioles

1. "Family
Composition"

Both Intro. No. 465 and the Mayor's bill are based on

Intro. No. 1266-A of 1988 which was submitted under Mayor Koch.

During discussions on Intro. No. 1266-A, the Council voiced

opposition to the use .of the term "family
composition" in the
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RE: The Mayor's Human Rights Bill and Intro. No. 465 
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rights bill that is comparable to Intro. No. 465 by Council Member 

Horwitz. Since the bills' introduction, interested parties have 

expressed concern regarding whether religious institutions' 

autonomy is protected. This memo will address that issue and also 

detail several differences between the Mayor"s bill and Intro. No. 

465. In addition, a memo outlining Intro. No. 465's key provisions 

is attached. 

I. Religious Principles 

1. "Family Composition" 

Both Intro. No. 465 and the Mayor's bill are based on 

Intro. No. 1266-A of 1988 which was submitted under Mayor Koch. 

During discussions on Intro. No. 1266-A, the Council voiced 

opposition to the use of the term "family composition" in the 
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bill's policy section. The Council argued that listing family

composition as a class deserving human rights protection was an

implicit broadening of existing prohibitions against

discrimination based on sexual orientation.

The concern surrounding "family
composition" is addressed

by both Intro. No. 465 and the Mayor's bill. Intro. No. 465

replaces the term "family.composition" with "family
size." The

Mayor's bill uses the phrase "whether children are, may be or

would be residing with a person."

2. Religious Principles Preserved

Both Intro. No. 465 and the Mayor's bill include

educational institutions within the definition of public

accommodations. It has been suggested that this may pose a threat

to parochial schools'
hiring practices or other policies.

S8-107(12) of both bills, however, protects such institutions'

practices or policies. §8-107(12) of Intro. No. 465 states:

12. Religious princioles preserved. Nothing
contained in this section shall be construed
to bar any religious or denominational
institution or organization or any
organization operated for charitable or

educational purposes, which is operated,
supervised or controlled by or in connection
with a religious organization, from giving
preference to persons of the same religion or
denomination or from making other such
distinctions as would, except for this

paragraph, be barred by this section;
provided that membership in the religion or
denomination is not restricted on the basis of

race, color, or national origin; and provided
further that such distinctions are calculated

by such institution or organization to promote
the religious principles for which it is

established or maintained.
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The Mayor's bill deviates from Intro. No 465's exemption

by:

(1) not extending the exemption to commercial property;

and

(2) limiting the exemption to the extent that " such

action is protected under the free exercise clause

of the first amendment of the United States

Constitution. "

Clearly, the Mayor ' s bill 's distinction between commercial

and non-commercial property is problematic. Intro. No. 4 é 5 ' s

provision is preferable. Both bills, however, undeniably exeript

parochial schools from coverage.

II. Differences between the Two Bills

The Mayor's bill differs from Intro. No. 465 in several

ways . However, there are only three differences that are traly

significant. Those three differences are:

1) The Mayor ' s bill incudes "economic boycotts" within

the definition of an unlawful <1iscriminatory

practice. Intro. No. 465 does not mention econcmic

boycotts. However, we have drafted a separate

amendment that would add a chapter to the hcnan

rights law to address economic boycotts. Our

proposed amendment would be similar to the Mayer's

provision and have the same legal effect. Also,
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Intro. No. 465 could be amended to add an economic

boycott provision.

2) Under the Mayor's bill, Corporation Counsel is the

only city agency that can initiate a discrimination

suit in state court. Intro. No. 465 would empower,

the human rights commission to also initiate civil

suits. The Mayor's bill sets the stage for an

obvious conflict of interest whereby Corporation

Counsel would both sue and represent city agencies.

3) Under the Mayor's bill, all civil damages includ.ing

those imposed against the city would be paid into

the city's general fund. According to Intro. No.

s 465, damages levied against a city agency would be

paid to the prevailing party.

Beyond the three items listed above, there are few if any

contentious differences between the Mayor's bill and Intro. No.

465. The Mayor's bill essentially changes some of Intro. No. 465's

language and adds provisions that help clarify the scope of Intro.

No. 465's coverage. Intro. No. 465 could readily be amended to

incorporate these additions without changing the bill's substa.nce

or impact.

DW rt bg
10 11 90

DG-memorandums
Mayor's Human Rights Bill
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THE COUNCIL
OF

THE CITY OF NEW YORK
LEGAL DIVISION

250 BROADWAY, 23Ro FL.OOR
NEW YORK, N.Y. 10007

RICHARD M. WE1NBERG (212) 566-o26
OlRECTORAND 566-839

GENERALCOUNSEL

October 17, 1990

INTRO. NO. 465 (Introduced June 22, 1990)

TITLE: A Local law to amend the administrative code of the

city of New York, in relation to the human rights
law.

INTRODUCTION

During the late 1980's the City of New York (hereafter

"NYC" or "the City") has been plagued by notorious incidents of

racially motivated violence. In the first four months of 1990, the

City experienced a 14% increase in bias crimes as compared with

the same four month period of
1989.1

The general consensus is

that conditions have worsened and, according to a June 12, 1990

New York Times/WCBS-TV News Survey, over 70% of the Black and

White New Yorkers polled feel that race relations in New York City

are generally
bad.2

As was recently stated by Dennis de Leon,

--------------------

1
Coleman, As Bias Crime Seems to Rise, Scientists Study Roots
of Racism, N.Y. Times, May 29, 1990.

2
Morgan, Many in Poll See Worsening in Race Relations, N.Y.

Times, June 27, 1990.
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LEGAL DIVISION 

250 BROADWAY. 23110 FLOOR 
NEW YORK, N,V, 10007 

MEMORANDUM IN SUPPORT 

October 17, 1990 

465 (Introduced June 22, 1990) 

(2121 566-026'; 
566·839!i 

A Local law to amend the administrative code of the 
city of New York, in relation to the human rights 
law. 

During the late 1980 1 s the City of New York (hereafter 

"NYC• or "the City") has been plagued by notorious incidents of 

racially motivated violence. In the first four months of 1990, the 

City experienced a 14% increase in bias crimes as compared with 

the same four month period of 1989. 1 The general consensus is 

that conditions have worsened and, according to a June 12, 19 9 O 

New York Times/WCBS-TV News Survey, over 70% of the Black and 

White New Yorkers polled feel that race relations in New York City 

are generally bad. 2 As was recently stated by_ Dennis de Leon, 

1 

2 

Coleman, As Bias Crime Seems to Rise, Scientists Study Roots 
of Racism, N.Y. Times, May 29, 1990. 

Morgan, Many in Poll See Worsening in Race Relations, N.Y. 
Times, June 27, 1990. 
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Commissioner of the New York City Commission on Human Rights

(hereafter "CCHR" or "the commission");

There is a relationship between
bias-motivated violence and the deeply
entrenched patterns of institutional

bigotry that persist in contemporary
society. Patterns of segregation in
employment, housing, lending, and
education all relate in important ways to
the "bush fires" of hate crime. For
example, many racially-motivated assaults
are based upon notions of neighborhood
"turf" and intrusion of3"outsiders" in
segregated neighborhoods.

Intro. No. 465 addresses the City's race relations

problems by attacking entrenched patterns of segregation,

discrimination and bigotry. The city's current human rights law

covers discrimination in employment, housing, education, training

programs, and public accommodations. Intro. No. 465 installs

enhanced protection against discrimination in the aforementioned

areas plus provides additional protection against syster.ic

discrimination, prohibits discriminatory harassment, and brings

the city into comformity with Local Law 52 of 1989 which included

discrimination based on alienage or citizenship as an unlawful

activity.

--------------------

3
Testimony Given by Commissioner/Chair Dennis de Leon to the
General.Welfare Committee of the City Council, June 1, 1990,
pg. 2.
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3 Testimony Given by Commissioner/Chair Dennis de Leon to the 
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pg. 2. 
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SUMMARY OF PROVISIONS

Intro. No . 465 embodies a complete overhaul of the

city's human rights law and a strengthening of the CCHR. The

changes that the bill will effect are too numerous to detail in

their entirety. There are, however, seven key areas on which

Intro. No. 465 focuses. These areas are:

(1) employment and employer liability;

(2) housing;

( 3 ) public accommodations;

(4) private right of action;

( 5 ) systemic discrimination;

(6) discriminatory harassment; and

(7) penalties and injunctive relief.

An examination of these seven areas, plus an

overview of some of Intro. No. 465's other important provisions

follows below.

(1) Employment and Employer Liability

Intro. No. 465's employer liability standard is

designed to provide an incentive to establish a policy against

discrimination, hold employers to a high level of liability for

employment discrimination, and present employers with a fair

opportunity to mitigate the amount of civil damages imposed for

discriminatory conduct. Under 58-107(13) of the bill:

(a) an employer will be liable for an

employee 's act if:

(i) the employee exercised managerial or

supervisory responsibility; or
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(ii) the employer condoned the act or

knew of the act and failed to take

immediate and appropriate action; or

(iii) the employer should have known of

the act but was not diligent in

preventing such conduct.

(b) an employer may be held immune from civil

penalties if he implements an

anti-discrimination policy that is

approved by the commission; and

(c) if an employer is found liable for an

employee's act, she may mitigate damages

by showing that no other such incidents

had occurred in the past or she had a

meaningful anti-discrimiantion policy or

program in place.

This standard of liability would apply to all

aspects of employment including hiring and admittance into

training programs. By conveying immunity from civil damages and

the opportunity to mitigate any damages that may be imposed while

simultaneously instituting a responsible level of liability,

Intro. No. 465 strongly polices employment discrimination but is

fair to employers who have good intentions.
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(2) Housing

There are two sections of the bill that effect

significant changes in the current human rights law regarding

housing. They are §8-107(12) concerning religious principles and

§8-107(5)(a)(4)(1) which pertains to owner-occupied two family

houses. Under current law, religious institutions are exempted

from provisions regarding the sale or rental of housing

accommodations. Intro. No. 465 refines this exemption so that it

is only applicable to religions whose membership is not restricted

on the basis of race, color, or national origin. This amendment

brings the city into conformity with the Federal Fair Housing Law.

With respect to owner-occupied two family houses,

the bill limits the existing exemption to accommodations for which

vacancies are not publically advertised. In this manner, Intro.

No. 465 does not infringe upon the individual's right of

association, but sharply restricts landlords'
ability to

discriminate.

(3) Public Accommodations

Under Intro. No. 465, the commission's power to

combat discrimination is expanded through the inclusion of

educational institutions within the definition of provider of

public accommodations.

§8-102(ii). This inclusion will not affect

educational institutions' pedagogical policies or practices. Also:
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(a) gender distinctions that are permitted under

federal or state law are exempted under

§8-107(4); and

(b) distinctions founded on religious beliefs are

protected under S8-107(12).

(4) Private Right of Action

Currently, all claims arising under the city's

human rights law may be enforced only by bringing an action before

the commission. This limitation denies complainants the right to a

jury trial and forecloses the possibility of recovering attorney's

fees or punitive damages which could be recovered in state courr_.

Based on the recommendations contained in the

January 1988 report of the Koch Task Force on the New York City

Commission on Human Rights, Intro. No. 465 will empower

individuals to enforce the city's human rights law by bringing an

action in state court.
§8-502.4

An individual who files such a

claim would be able to recover all costs, attorney's fees and

punitive damages. Anyone who files a claim with the commission or

the state division on human rights will have effectively chosen

not to exercise this right and not be able to bring an action in

state court.

(5) Systemic Discrimination

--------------------

4
Task Force Report on The New York City Commission on Humlan

Rights, Jeremy Travis, Chair, Edward I. Koch, Mayor January
1988, pg. 23.
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As Intro. No. 465 asserts, "[]the existence of

systemic discrimination poses a substantial threat to, and

inflicts significant injury upon the city that is economic, social

and moral in character, and is distinct from the injury sustained

by individuals as .an incident of such discrimination." §8-401.

Systemic discrimination or a discriminatory pattern or practice is

often hard to combat because of the difficulties entailed in

accumulating evidence. This type of discrimination is particularly

injurious because it is not simply an isolated incident but a

repeated act founded upon a discriminatory policy, method of

operating, or institutionalized procedure.

There are three aspects of Intro. No. 465 that

enhance or clarify the commission's power to combat systemic

discrimination. They are:

(a) Chapter 4 empowers the commission and/or the

corporation counsel to investigate and bring a

civil action in state court to eliminate

unlawful discriminatory practices. §8-403 and

§8-402 respectively;

(b) $8-105(4) and S8-114 detail the commission's

investigatory powers. Among these pwoers is

the ability to compel the maintenance of

records relevant to determining whether a

person is engaging in a discriminatory pattern

or practice. The commission does not currently

have this ability, and this power may be used
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if the commission has reason to believe a

discriminatory practice exists. §8-114; and

(c) S8-108(17) establishes that . in a claim

alleging that a policy has a discriminatory

disparate impact, a person need not specify

what specific element of the policy produces

the disparate impact. Also, the same

subsection allows a person to counter a charge

of disparate impact discrimination by showing,

"that each component of the challenged

policies or practices either is essential to

the performance of the covered entity's

legitimate functions or does not contribute to

the disparate impact." §8-108(17)(b). This

provision assures that recent Supreme Court

decisions that have been viewed by some human

rights advocates as imposing an undue burÔ1en

upon claimants are not incorporated into local

law.

(6) Discriminatory Harassment

Chapter 6 of Intro. No. 465 specifically addresses

discriminatory harassment. Under the bill's provisions, the

commission or corporation counsel may bring a civil action against

a person who allegedly attempts to threaten or intimidate anyone

seeking to exercise a right guaranteed by the human right law.
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S8-602. This empowers the commission to act

vigorously against anyone who tries to prevent an individual from

filing a claim with the commission or in state court.

(7) Penalties and Injunctive Relief.

Under current law, the commission is authorized to

seek a preliminary injunction only with respect to a housing

discrimination claim. Intro. No. 465 will permit the commission to

commence a special proceeding before the Supreme Court to seek to

enjoin all types of discrimination covered by the law. S8-122.

In addition to its expanding ability to seek

injunctive relief, Intro. No. 465 will empower the commission to

seek in state court civil penalties of up to $50,000 in systemic

discrimination cases and cases alleging discriminatory harassment.

§8-404 and §8-604 .respectively. Also, in proceedings brought

before the commission, it will be able to impose up to $50,000 as

a penalty for engaging in discrimination, a $100 a day penalty

for violating a commission order (the maximum for which is

$50,000), and a $100,000 penalty for willful or wanton acts of

perjury.

CONCLUSION

In addition to the seven areas analyzed above, there a.re

two other aspects of Intro. No. 465 that should be noted. They

are:
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(1) discrimination based on perceived

characteristics will now be covered as well as

acts based on actual traits; and

(2) the term "handicapped" which is stigmatizing

is replaced by "physical disability".

It is clear that Intro. No. 465 will put the city's

law at the forefront of human rights laws. Its provisions create a

strict system of human rights protection, investigation, and

enforcement that establish a strong policy against discrimination

and undoubtedly will become a model for other cities.

DW/rt
DG-memorandums
Int. 465 Memo of Support
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STATEMENT OF PAULA ETTELBRICK
LEGAL DIRECTOR

LAMBDA LEGAL DEFENSE AND EDUCATION FUND INC.

BEFORE THE GENERAL WELFARE COMMITTEE OF THE CITY COUNCIL
IN CONNECTION WITH HEARINGS ON PROPOSALS

TO AMEND THE CITY'S HUMAN RIGHTS LAW
JUNE 3, 1991

Good morning, my name is Paula Ettelbrick and I am the Legal

Director of Lambda Legal Defense and Education Fund. Lambda Legal

Defense is a national organization founded in 1973 to advocate for

and enhance the civil rights of lesbians and gay men through test

case litigation and public education. It is on behalf of lesbians

and gay men who live, work and are consumers in the City of New

York that I comment today on the proposed changes to the New York

City Human Rights Law.

We at Lambda would like to join other organizations in

endorsing the efforts of the Mayor and the City Council to

systemically review the city's human rights law to ensure that its

purpose of remedying discrimination is fully effectuated. Some of

the changes proposed by the Mayor's office in Int. 536 (hereinafter

Mayor's bill) and the City Council's suggestions in Int. 465

(hereinafter Council's bill) represent necessary steps forward for

the city, especially in protecting its lesbian and gay citizens. We

feel that the proposed clarifications and changes will keep the New

York City Commission on Human Rights in its traditional place at

the forefront of civil rights legislation and enforcement.

Lambda Legal Defense supports the testimony of many of our

colleagues with regard to legislating pre-1989 disparate impact

theories, preserving the independence of the Human Rights

1
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Commission, and other aspects of Int. 536 and Int. 465 that enhance

the functioning of an independent Commission and the civil rights

protection for classified minority groups and women. We would like

to comment specifically on two provisions which particularly impact

on lesbians and gay men. The provisions are the religious exemption

clause in Chapter 1, S. 8-107(12) (at page 49 of Council's bill and

page 29 of the Mayor's bill) and the private right of action

granted in Chapter 5, S. 8-502 (at page 94 of Council's bill and

page 58 of the Mayor's bill.)

Sect. 8-107(12) Unlawful Discriminatory Practice: Religious

Pri_nciples.

While Lambda vigorously supports first amendment rights and

religious freedoms, we are concerned that the religious exemptions

in S. 8-107(12) of the Mayor's and Council's bills are

unnecessarily broad and vague. As a result, the provision seems

impossible to litigate and, worse yet, would undermine the

justifiable reach of the human rights law in prohibiting

discrimination. Because lesbians, gay men and women are the mos:

likely to encounter discrimination masked as religious freedom, it

is crucial that the religious exemption provision be more carefully

and thoughtfully drafted to ensure that religious institutions,

schools, hospitals, and other public facilities not be given free

reign to discriminate on all fronts.

There are certain situations in which a blanket exemption for

2

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

Commission, and other aspects of Int. 536 and Int. 465 that enhance 

the functioning of an independent commission and the civil rights 

protection for classified minority groups and women. We would like 

to comment specifically on two provisions which particularly impact 

on lesbians and gay men. The provisions are the religious exemption 

clause in Chapter 1, s. 8-107(12) (at page 49 of Council's bill and 

page 29 of the Mayor's bill) and the private right of actior: 

granted in Chapters, s. 8-502 (at page 94 of council's bill anc 

page 58 of the Mayor's bill.) 

Sect. 8-107(12} Unlawful Discriminatory Practice: Religious 

Principles. 

While Lambda vigorously supports first amendment rights an,::. 

religious freedoms, we are concerned that the religious exemptions 

in s. 8-107(12) of the Mayor's and council's bills are 

unnecessarily broad and vague. As a result, the provision see~s 

impossible to litigate and, worse yet, would undermine the 

justifiable reach of the human rights law in prohibiting 

discrimination. Because lesbians, gay men and women are the mos~ 

likely to encounter discrimination masked as religious freedom, i~ 

is crucial that the religious exemption provision be more carefully 

and thoughtfully drafted to ensure that religious institutions, 

schools, hospitals, and other public facilities not be given f~e2 

reign to discriminate on all fronts. 

There are certain situations in which a blanket exemption for 

2 

R. App. 496



religious institutions retreats dramatically from the intent of the

proposed changes in the human rights law. In the area of employment

practices, a church has a constitutional right to hire ministers

and church officials free from governmental interference, including

the strong public policy against discrimination. In some instances,

this means that religious groups may exclude lesbians, gay men,

women and other persons who hold inconsistent religious beliefs

from participation in certain aspects of the institution's

functioning. However, should a religious institution be allowed to

use religious freedom as a justification to discriminate against a

lesbian grounds-keeper, a gay organist, or woman teacher? If a

religious institution operates a hospice or other medical care

facility open to the public, will it be allowed to refuse service

to a gay man with AIDS because of its religious views against

homosexuality?

We are concerned that the language contained in the Council's

version of S. 8-107(12) is too vague and may fail to strike the

necessary balance between a religious organization's first

amendment rights and the city's ability to protect the rights of

lesbians and gay men. We join with the Association of the Bar of

the City of New York and The Center for Law and Social Justice in

their testimony in April 1991, in expressing our concern that the

language of the Mayor's bill is far too broad and could lead tc

discrimination based on sexual orientation.

Lambda stands by the principal laid down in Gay Rights

Coalition of Georgetown University Law Center v. Georcetown

3
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University, 536 A.2d 1 (D.C. Ct. of Appeals, 1987). In this case,

a gay and lesbian student group brought suit against Georgetown

University, a private Catholic university, under the District of

Columbia's human rights law when the school administration refused

to grant official recognition or tangible benefits to the group.

As a result of the refusal of university recognition, the group was

denied use of mail and computer facilities, and university-wide

funding. Id. at 17. The school claimed a first amendment right to

discriminate against the lesbian and gay group because of its views

on homosexuality. The court balanced the competing interests and

held that Georgetown could not be compelled to endorse an idea

contrary to its doctrine it was not free to deny tangible benefits

under the same ideological measurement. Id., at 84-85.

Writing for the court, Judge Mack asserted, quoting Cantwell

v. Connecticut, 310 U.S. 296,303-304, "'the [First] Amendment

embraces two concepts,-freedom to believe and freedom to act. The

first is absolute but, in the nature of things, the second cannot

be. Conduct remains subject to regulation for the protection of

society.'" We therefore urge the City Council to adopt language in

S. 8-107(12) that more clearly strikes the proper balance between

the rights of religious organizations to believe what they may and

the rights of lesbians and gay men to be free from discriminatory

acts by religiously funded institutions.

4
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the rights of religious organizations to believe what they may and 

the rights of lesbians and gay men to be free from discriminatory 

acts by religiously funded institutions. 
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Chapter 5: Civil Action by Persons Aqqrieved by Unlawful

Discriminatory Practices

Lambda fully endorses the Mayor's and Council's proposed

amendment that makes clear the ability of a complainant to pursue

a private, civil cause of action in any proper court for punitive

damages and injunctive relief. This addition to the city's civil

rights law will have an enormous beneficial iinpact on the city's

lesbian and gay community, and Lambda strongly welcomes the

proposal.

The amendments will enable lesbians and gay men to fully

adjudicate all relevant matters in a particular case before one

judicial body. For example, suppose a lesbian is discharged from a

job for which she had a one year contract. She may have a multitude

of claims to be raised including; sexual orientation

discrimination, breach of contract, sex discrimination. Though it

has always been Lambda's understanding that the discharged employee

could pursue all of her actions in state court, S. 8-502 makes it

absolutely clear that this is the case and ensures her ability to

seek a full and complete remedy.

The lack of clarity regarding the a private right of action

has led some lesbians and gay men who have suffered discrimination

to litigate multiple issues in multiple forums, at great expense

and possible legal detriment. By adopting S. 8-502, the City

Council will open up litigation options formally not available to

the city's lesbians and gay men and will provide lesbian and gay

litigants a true choice in legal options and the chance to have

5
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their claims heard in a full and coherent manner.

Finally, Lambda wishes to add its support to the proposed

amendments to the city's human rights laws that will create civil

remedies for bias related incidents. While the state wide bias bill

once again languishes in committee in Albany, New York City

continues to lead the state in efforts to protect the civil rights

of all people, including lesbians and gay men. Specifically,

Chapter 6, S. 8-602 provides for civil remedy for bias related acts

of harassment or violence. One reservation though, as in S. 8-127,

we would like to see that any award be directed to a separate fcnd

designated to support city
agencies' efforts at anti-bias education

programs.

I'd like to thank you for the opportunity to allow Lambda to

express our views on the matters at hand. We feel, with certain

reservations, that the proposed amendments to the city's huran

rights laws make a significant step forward in protecting the

rights of lesbians and gay men.
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THE ASSOCIATION OF THE BAR

OF THE CITY OF NEW YORK

42 WEST 44TH STREET

NEW YORK 10036-6690

FAX: (212) 398-6634

FERN SCHAIR SUSSMAN ALAN ROTHSTEIN

EXECUTIVE SECRETARY AND COUNSEL TO THE EXECUTIVE SECRETARY

CHIEF ADMINISTRATIVE OFFICER (212) 382-6623

(212) 382-6620

April 10, 1991

The Honorable Peter Vallone
Speaker
New York City Council

City Hall
New York, NY 10007

Dear Speaker Vallone:

Enclosed are the Association's comments on draft

legislation to amend the City's Human Rights Law. The

comments, largely the work of our Committee on Civil

Rights and our Committee on Legal Issues Affecting

People with Disabilities, address the draft bills

prepared by the Mayor and by members of the City

Council. As you will see, we firmly support the

efforts of the Mayor and Council to strengthen the law,

but raise comments and concerns in a number of areas.

Appended to the Association's statement are

comments prepared by the Committee on Labor and

Employment Law.
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The Honorable Peter Vallone
April 10, 1991
Page Two

We would be pleased to work with you as the

legislative drafting process continues.

Sincerely,

FSS:mar
Enclosure

cc: Hon. Samuel Horwitz
Joseph Strasburg, Esq.
Richard Weinberg, Esq.
David Walker, Esq.
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My name is Michael A. Riff, and I arn Associate Director of the Anti-

Defamation League's New York Regional Office. I am here as AD-'s

representative on the Ad 1-bo Coalition on Civil Rights. Formed last

fall, it comprises litigators and advocates reflecting a broad cross

. .section of diverse interests--racial minorities, the disabled, gays

and lesbians, wanen's groups, human relations organizations-- all of

whom have Joined forces to promote more effectively civil rights in

our city.

Let me say, first of all, that we are grateful to Councilman

Horwitz, Speaker Vallone and their staffs for scheduling this

hearing. We wish to thank you, Councilman Horwitz, for taking tirre

to meet with us and taking Into consideration our COTmentS On the

Council's version of the law.

- It almost goes without saying that the coalition wholeheartedly

supports a strengthened hunan rights law for New York City. Al l Nav

Yorkers need this legislation. Recent decisions of the United

States Supreme Court have weakened fair exployment protections.

Both the Mayor's and the Council's versions of the law would

facilita.te a better balance between workers and enployers in

discrimination cases brought In New York City. Legal standards

requiring enployment decisions to bemade on the basis of actual

qualifications would be restored and the use of criteria unrelated

to job performance which serve to exclude women

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

My nare Is r~lchael A. Riff, and I am Associate Director of the Antl-

DefmBtlon League's Naw York Regional Of flce. I am hare as ,oa_•s 

representative on the Pd I-be Coalition on Clvl I Rights. Fo~d-last 

fall, It canprlses litigators and advocates reflecting a broad cross 

_section of diverse lnterests--raclal minorities, the di sabled, gays 

and lesbians, wcmen's groups, hl.l'llan relations organizations-- all of 

whan have Joined forces to prorote rrore effectively clvl !"rights In· 

our city. 

Let me say, first of all, that we are grateful to C.OUncl lrran 
l-brwltz, Speaker Vallone anq their staffs for scheduling this 
hearing. Vie wish to thank you, C'ooncl hran H:>rwltz, for taking tine 

to meet with us and taking Into consideration our cannents on the· 

O>uncll's version of the law. 

It alrmst goes without saying that the coalition wholeheartedly 

supports a strengthened humn r I ghts I aw for New York Cl ty. Al I Ne\v 

Yorkers need this ·leglsratlon. Recent decisions of the United 

States Suprsre Q>urt have weakened ·fair eTPloyment protections. 

Both the Mlyor's and the O:>uncll' s versions of the law would 

f_~I I lta.te a better balance be_tween workers and arployers In 
discrimination cases brought In NEm York City. Legal standards 

requiring enployment decisions to be made on the basis of actual 

quallflcatlons would be restored and the use of criteria unrelated 

to Job perfomance which serve to exclude wanen 

' !· 
;-..o,. 

R. App. 504



Testimony/CIVIL RIGHTS 034LITICN

and minorities would be eliminated in our city. Enployers who

Intentionally discriminate will be subject to increased monetary.

. liability.

We also support the provisions of both versions of the Human Rights

Law that will tighten and make more effective the current

legislation on discrimination In public acconmodation, housing and .

the rental or sale of other real estate. We fully agree with the

statatent In both bl Its Which declares that "... prejudice,

intolerance, bigotry, and discrimination and disorder occasioned

thereby..." threaten the fabric of our city.

The coalition believes that the key to realizing these goals is in

enhancing the powers and autonomy of the city agency charged with

inplementation and enforcement, the Conmission on Human Rights. We

are, therefore, distressed by those provisions in the legislation

which erode the 0onmission's autonony. For exanple in both bills

Section 8-105 (4)(b) requires the Conmission to refer "pattern and

practice" cases to the Cbrporation Council's office for conmencenent

of civil action.

Nboh more disturbing are the provisions in the Nhyor's bill (see

Sects. 8-128 and 8-402) whloh allos oh the Corporation Counsel

litigating authority on behalf of the 0anmission. This would apply
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Testimony/ClVIL RIG-lTS CC¼LITICN

. to all court action, not Just those in which a pattern or practice

of discrirninated is alleged.

We find these provisions disturbing because not only do they weaken

the enforcement powers of.the Comnission, but they also promote a

conflict of Interest in the prosecutorial functions of the Las

Departrnent. It is, after all, the LawDepartment's duty to act as

counsel for all city agencies. Where a corplaint of discrimination

is brought against a city agency, it is the Law Department which

advocates In court on that agency's behalf. If the Conmission is

required to refer all In court cases to the Córporation Counsel, the

Law Department will, in effect, be assuming the role of advocate

for both the agency and the complainant. Cbviously, the two roles

are Inconsistent and represent a conflict of Interest, especially if

we bear in mind that one-third of the total nunber of cases

presently being brough before the Comnission are against city

agencies.

There is no justification for truncating the authority of the

Commission at the doors of the courthouse. Accnplaint, originating

before the Conmission, and being prosecuted by Conmission attorneys

on the adninistrative level, should not automatically change hands

3
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Testimony/CIVIL RIGHTS CD¾.lTICN

merely because a pattern of discrirnination is revealed or the case

. is taken to court. 'The better procedure is to allow the Conmission

the option of referring the case to Corporation Counsel or otherwise

. enlisting the aid of Corporation Counsel attorneys. In this way

potential conflicts of interest are avoided and the scheme of

enforcement envisioned by Section 8-106 of the Human Rights Law is

preserved. Allowing for this option is essential in bringing the .

Comnission on a par with its counterparts on the state and federal

levels.

Two issues which the Coalition wishes to bring to the Conmittee's

attention invlove Sect. 8-107(13) Biployer Ilability for

discriminatory oonduct of both bills.

Firstly, we are concerned about the ladepe6dent contractor provision

of the Mayor's bill. Under Section 8-107(13)(b)(e) an employer n_o,tt

found liable for an unlawful discriminatory practice coTmitted by an

employee or agent is nevertheless required to provide Injunctive

relief to the conplainant "to effectuate a full and carplete remedy

for the person aggrieved". While the Coalition generally favors
.

complete compensation for Individuals subjected to unlawful

discrimination, we strongly oppose what in effect is the Inposition

of liability on an enployer adjudicated not to be Ilable. We fear

that Inclusion of this provision ==akene the bill by subjecting it

4
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.. to attack and thereby I.ncreasing the possibility that no law will

be passed.

Since such a result Is antagonistic to our goal, we urge this .

arguably unconstitutional provision be stricken.

Secondly, in the Council's version of the bill we are concerned that

Sect. 8-107(13)(e) makes the mitigation of civil penalties Irrposed

on employers for discriminatory conduct by an employee or agent too

easy. The bill as it is now written provides that if an errployer

with no previous record of discrimination, a meaningful conplaint

procedure in place, a policy against discrimination and/or an

education progran about unlawful discrimination, could have civil

penalties against it reduced. The Coalition believes that this

procedure is In effect rewarding an employer for procedures he or

she should have by law had in place anyway. We believe this

. inconsistency can be remedied by changing one word in Sect. 8-

. 102(13)(e) as follows:

. "The demonstration of any or all of the factors listed above

[shall] ma__y.be considered in mitigation of the amount of civil

penalties to be irrposed upon the amployer pursuant to Section

8-126..."

Additionally, the coalition welcomes the provisions (Sec. 8-102

Definitions, 22; Sect. I¾ners and Duties, 8-104, 2) of the City
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Council bil l which specifical ly address the problem of hate crimes.

bbt only do hate crimes have a particularly traumatic emotional and

. psychological impact on Individuals and commnities, but they also

the fabric of our commnities by polarizing society Into factions

along racial, religious and ethnic lines.

Although prejudice and hatred caññGt be legislated or prosecuted

out of existence, there Is a growing awareness that government can

do nore to address directly the far-reaching Irrplications of crimes

that are prompted by bigotry. The Coalition believes that In

explicitly including hate crimes as an additional duty of the

Comnission and defining the term, the City Council version would

send a clear signal to society as a whole that acts of bigotry wil l

not be tolerated.

In conclusion, the Coalition again wants to thank the Comnitttee

for having had the opportunity to present testimony. We hope that a

revised I-kman Rights Law for New York City will be enacted quickly .
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revised tt.nan Rights Law for New York City will be enacted quickly. 

6 

·, 

R. App. 509



THE ASSOCIATION OF THE BAR

OF THE CITY OF NEW YORK

42 WEST 44TH STREET

NEW YORK 10036-6690

FAX: (212) 398·6634

FERN SCHAIR SUSSMAN . ALAN ROTHSTElN

EXECUTlVE SECRETARY AND COUNSEL TO THE EXECUTIVE SECRETARY

CHIEF ADMINISTRATIVE OFFICER (212)382-6623

. (212)382-6620

April 10, 1991

The Honorable Peter Vallone
Speaker
New York City Council

City Hall
New York, NY 10007

Dear Speaker Vallone:

Enclosed are the Association's ce=.ments on draft

legislation to amend the City's Human Rights Law. The

comments, largely the work of our Committee on Civil

Rights and our Committee on Legal Issues Affecting

People with Disabilities, address the.draft bills

prepared by the Mayor and by members of the City .

Council. As you will see, we firmly support the

ef forts of the Mayor and Council to strengthen the law,

but raise comments and concerns in a number of areas.

. Appended to the Association's statement are

comments prepared by the Committee on Labor and

Employment Law.
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- ALAN ROTHSTEIN 
COUNSEL 10 THE EXECUTIVE SECRETARY 
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April 10, 1991 
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THE ASSOCIATIONOF THE BAR
OFTHE CITYOFNEW YORK

42WEST 44TH STREET
NEW·YORK 10036.6690 .

COMMITTEE ON ClVILRIGHTS

ANICEGOODMAN Sherrie Nachnan
CHAIR SECRETARY

500FIFTHAVENUE - SUlTE 6225 876THIRD AVENUE
NEW YORK, N.Y.10110 NEW YORK, N.Y.10022

(212)869-1940 (212) 909-6308
FAX # (212)921-1437 FAX # (212)909-6836

Ms. Yvonne Gonzales

. Assistant Counsel
The City of New York
Speaker of the Council

City Hall
New York, New York 10007 .

RE: Proposed Human Rights Law

Dear Ms. Gonzales:

In response to your letter of March 21, 1991, I will be
glad to testify on behalf of the Association of the Bar of the.

City of New York, regarding the above reference proposed
legislation. I am sure I will be able to provide you with the

necessary copies of the Association's report prior the hearing
date. Can you please tell me how long I will be allotted for 3

;his oresentation. Also, canWe definite time t .
since it is difficult for me to put aside the whole day? Your
assistance in this is greatly appreciated.

Sincerely,

Janice Goodman

JG:ps
cc: Alan Rothstein

(dictated but not read)
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THE ASSOCIATION CF THE BAR 
OF THE CITY OF NEW YORK 
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NEW-YORK 10038-e890 . 

COMMmEE ON CIVIL RIGHTS 

Sherrie Nachnan 
SECRETARY 

500 FIFTH AVENUE- SUITE 5225 March 29, 1991 8'75 THIADAVENUE 
NEW YOAK, NY, 10!>22 . 
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NEW ~RK, N,Y, 10110 
(212) 888-1940 

FAX # (212) 921-1437 

Ms; Yvonne Gonzales 
Assistant Counsel 
The city of New York 
Speaker-of the Co~ncil 
City Hall -
New York, New York 10007 

RE: Proposed Human Rights Law 
Dear Ms. Gonzales: 

In response to your letter of March 21, 1991, I will be 
glad to testify on behalf of the Association·of the Bar of the. 
City of New York, regarding the above reference propose4 
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sincerely, 

t:: Hued -- (p._ 
<. Janice Goodman 

·JG:ps 
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(dictated but not read) 
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Lambda Legalpefenseand Education Fund,1nc

666 Broadway, New York, NY 10012 (212) 995-8585 FAX (212)995-2306

606 S. Olive St., Suite 580, Los
Angeleá,' ÙÀ 90014 (213) 629-2728 FAX (213) 629-9022

BosntofDirectors
h•Chafts .
CatorL Bud
DavidHohader
teasurer·

. NmPBa
. Secretary

AndrewA Chit

October 25,.1990

. . JaneDolkart ...
eromEase . Yvonne Gonzalez .

EmotEfishman
HanyH14/2Ut . . ASSiStant Counse

The City of New York

Speaker of the Council.
v s u°""'

City HallPaMciaM.Lague .
emucNaama New York, NY 10007. AUanMœtow

. FrattOnem,3
RhondaRMwa
hymB.Sheman Re: Intro. 465-Human Rights Law

Dear Ms. Gonzalez:
MarieC.Mson

a,m, Though we received notice of the hearing by the Committee on General Welfare

. teasolater regarding the new Human Rights Law, the notice did not give us sufficient time to .

respond. Lambda would very much like to respond in writing to the proposed new law,
but I would like to know first whether we would still be able to do so in a way that

. An k Nam COuld have any effect on the law.

8fs#Ammers

. $nÃ°",nr I would very much appreciate it if you or someone from your staff could let me know
'''"**°" as soon as possible whether more written testimony would be useful. As an

reams"'""
organization which has litigated in the Human Rights Comminion there have been

aad several issues that I have been waiting for the opportunity to raise,

aª,8 Thanks very much for your attention to this matter.

onekpmentAnkhM
JacardneAna

^ª®**a,-a,,"m"', Sincerely,

Paula L Ettelbrick

3tsWPhotopmpher.
rangours .
AsseuahsAntoind .

MsmheshQAsshunt
sum c coy

Through test-case litigation and public education, Lambda works nationally to defend and extend the rights of tesbians and

gay men. Lambda is a non-profit, tax-exempt organization founded in 1973.
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The Association of the Bar of the
City of New York Comments on the

Proposed Legislation to Amend the
New York City Human Rights Law

April 2, 1991

The Association of the Bar of the City of New York ("the

Association") is comprised of more than 18,000 lawyers. The
Association has long advocated the elimination of discrimination
in American life and has actively supported legislation in that
regard in the City of New York, as well as on the state and
national level. We therefore heartily endorse the efforts of the
Mayor and the City Council to expand the City Human Rights Law,
thereby enhancing its protection of.the rights of our citizens.

Historically, New York City has,_been in the forefront of

providing protection against invidious discrimination to its
inhabitants (see Commission on Intergroup Relations, New York,
N.Y. Admin. Code tit. B, §§ Bl-1.0-B1-6.0 (1955)). The City's
Human Rights Law (§ 8-101 et sea. of the Administrative Code of
the City of New York) was promulgated the year following the
comprehensive federal Civil Rights Act of 1964 (42 U.S.C. § 2000
et seq.). Together with federal and state discrimination laws,
the City's Human Rights Law has provided a package of legislation
that furthers the protection of the civil rights of persons
within New York City. However, experience over the past twenty-

five years has revealed the law's deficiencies in accomplishing
its mission. Inadequate procedures, and substantive gaps in the
legislation have hampered the City, and particularly the City's
Human Rights Commission, the agency charged with the law's
enforcement. Consequently, the Association, along with others
concerned with insuring that the City remain a leader in civil
rights protection, agrees that the time has come to amend the
1965 law to strengthen procedures, expand certain substantive

provisions, and clarify existing law.

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

The Association of the Bar of the 
City of New York comments on the 
Proposed Legislation to Amend the 

New York City Human Rights Law 

April 2, 1991 

The Association of the Bar of the City of New York ("the 
Association") is comprised of.more than 18,000 lawyers. The 
Association has long advocated the elimination of discrimination 
in American life and has actively supported legislation in that 
regard in the City of New York, as well as on the state and 
national level. We therefore heartily endorse the efforts of the 
Mayor and the City Council to expand the City Human Rights Law, 
thereby enhancing its protection of .the rights of our citizens. 

Historically, New York City hasr_been in the forefront of 
providing protection against invidious discrimination to its 
inhabitants(~ Commission on Intergroup Relations, New York, 
N.Y. Admin. Code tit. B, §§ Bl-l.O-Bl-6.0 (1955)). The City's 
Human Rights Law(§ 8-101 et~ of the Administrative Code of 
the City of New York) was promulgated the year following the 
comprehensive federal Civil Rights Act of 1964 (42 u.s.c. § 2000 
et seq.). Together with federal and state discrimination laws, 
the City's Human Rights Law has provided a package of legislation 
that furthers the protection of the civil rights of persons 
within New York City. However, experience over the past twenty-
five years has revealed the law's deficiencies in accomplishing 
its mission. Inadequate procedures, and substantive gaps in the 
legislation have hampered the City, and particularly the City's 
Human Rights Commission, the agency charged with the law's 
enforcement. Consequently, the Association, along with others 
concerned with insuring that the City remain a leader in civil 
rights protection, agrees that the time has come to amend the 
1965 law to strengthen procedures, expand certain substantive 
provisions, and clarify existing law. 
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Page 2 Proposed Legislation to Amend
New York City Human Rights Law

The City Council is currently considering two versions
of proposed amendments to the New York City Human Rights Law.
The first is a version that was proposed by the City Council in
June 1990, and amended in January 1991, known as the "Council
bill." The second was proposed by Mayor Dinkins and is known
as the "Mayor's bill." The latter successfully builds on the
earlier versions, and in most respects advances the goals of the
Council bill while furthering the Human Rights Law's consistency
with recent developments in federal and state civil rights law.

However, in a few of its provisions, the Association believes
that the Mayor's bill retreats from provisions in the Council
bill that would advance civil rights protection for the citizens
of New York City. In addition, there are some aspects of the
extant legislation that neither bill addresses that are of
concern to the Association. The Association's position is that
the pending legislation, if adopted, would be a laudable
improvement over existing law. The Association thus supports
such legislation with gualifications which are explained below.

A. INDEPENDENCE OF COMMISSION

In order to perform its functions with integrity and free of
political pressure, it is essential that the Commission's hearing
process operate independently of the City's Chief Executive.
This is especially important as approximately 20-25% of the
Commission's caseload involves complaints against City agencies.

(i) Prior Consultation: § 8-105(4).

Both the Mayor's bill and the Council bill retain the
requirement in the current law that the Commission consult with
the Mayor before commencing investigation of a City agency. The
Association believes the integrity of the Commission's process
would be best served by deleting this requirement.

(ii) Authority .to Litigate: §§ 8-114(f); 8-122; 8-125(a);

8-128; 8-402(c).

The Council bill empowers the Commission's own attorneys
to bring appropriate court proceedings under the Human Rights
Law. It would be within the Commission's discretion to ask for
the assistance of the Corporation Counsel. Current law, and the
Mayor's bill, continue the practice of vesting the responsibility
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extant legislation that neither bill addresses that are of 
concern to the Association. The Association's position is that 
the pending legislation, if adopted, would be a laudable 
improvement over existing law. The Association thus supports 
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A. INDEPENDENCE OF COMMISSION 

In order to perform its functions with integrity and free of 
political pressure, it is essential that the Commission's hearing 
process operate independently of the City's Chief Executive. 
This is especially important as approximately 20-25% of the 
Commission's caseload involves complaints against City agencies. 

(i) Prior Consultation: § 8-105(4). 

Both the Mayor's bill and the Council bill retain the 
requirement in the current law that the Commission consult with 
the Mayor before commencing investigation of a City agency. The 
Association believes the integrity of the Commission's process 
would be best served by deleting this requirement. 

(ii) Authority to Litigate: §§ 8-114(f); 8-122; 8-125(a); 
8-128; 8-402(c). 

The Council bill empowers the Commission's own attorneys 
to bring appropriate court proceedings under the Human Rights 
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Page 3 Proposed Legislation to Amend
New York City Human Rights Law

for court litigation with the Corporation Counsel. Under the
Mayor's bill, the Corporation Counsel would have discretion to
designate Commission attorneys to litigate specific cases. The
Association endorses the Council version because we believe there
is a conflict of interest between the Corporation Counsel's role
as attorney for the other City agencies and the Commission's
obligation to eradicate discrimination by City agencies.

B. COVERAGE OF PERSONS WHO ARE ALCOHOLICS OR DRUG ADDICTS:

§ 8-102(18)(COUNCIL BILL); § 8-102(16)(c)(MAYOR'S BILL)

Under the definition of disability in the Mayor's and
Council bills, the Human Rights Law would cover only an alcoholic
or drug addict who "is recovering or has recovered and ...

currently is free of such abuse." This definition applies to
public accommodations and housing, as well as employment.

The Association recommends that the City Human Rights Law
conform to the State Human Rights Law. In Doe v. Roe, 143 Misc.
2d 156, 539 N.Y.S.2d 876 (Sup. Ct., _N.Y. Cty 1989), aff'd, 553
N.Y.S.2d 364 (1st Dep't 1990), the Court accepted the State
Division of Human Rights' definition. of disability, stating that:

The Division of Human Rights regards alcohol and drug
abuse as disabilities within the meaning of the HRL

having adopted provisions of the Mental Hygiene Law,
section 1.03(3) which define alcoholism or substance
dependence as a "mental disability".

539 N.Y.S.2d at 877.

We are also aware of the State Division's decision in
Porcello v. General Motors Corn. (Case No. 3-E-D-85-103394,
Jan. 18, 1990), in which then Commissioner Douglas H. White
stated:

although the protection of the Human Rights Law as
regards disability applies to those persons who
are or have been addicted to drugs, a social or casual
user of drugs, whether the drug of choice is alcohol
or marijuana or cocaine, is not disabled within the

meaning of the Human Rights Law.

Id., slip op. at 4-5. (Emphasis in original.)
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currently is free of such abuse." This definition applies to 
public accommodations and housing, as well as employment. 

The Association recommends that the City Human Rights Law 
conform to the State Human Rights Law. In Doe v. Roe, 143 Misc. 
2d 156, 539 N.Y.S.2d 876 (Sup. Ct.,_N.Y. Cty 1989), aff'd, 553 
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The Division of Human Rights regards alcohol and drug 
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having adopted provisions of the Mental Hygiene Law, 
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Porcello v. General Motors Corp. (Case No. 3-E-D-85-103394, 
Jan. 18, 1990), in which then Commissioner Douglas H. White 
stated: 
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Page 4 Proposed Legislation to Amend
New York City Human Rights Law

C. APPLICATION OF LAW TO CERTAIN RELIGIOUS PRACTICES:

§ _8-107(311al

Section 8-107(3)(a) of the current law states that:

[1]t shall be an unlawful discriminatory practice for
an employer ... to impose upon a person as a condition
of obtaining or retaining employment any terms or
conditions, compliance with which would require such
person to violate, or forego a practice of, his or her
creed or religion, including but not limited to ... the
observance of any other religious custom or usage ....

The Association believes that this section would provide for

unconstitutionally broad protection against discrimination
based on certain religious practices. For example, it might
well violate the Establishment Clause of the First Amendment
of the United States Constitution were a public school teacher
to wear certain religious clothing, or engage in certain
religious behavior, in an elementary school classroom. See
United States v. Board of Education-of Schools District of

Philadelphia, 911 F.2d 882, 890 (3d Cir. 1990)(teacher's
religious garb may leave impressiondof school endorsement of
particular religion). Yet the wearing of such religious clothing
would appear to be protected activity under the current and the
proposed law. Given the present opportunity to revise the Human
Rights Law, the Association recommends that the City Council
should make clear in its memorandum in support of the Bill
that nothing in this section is intended to conflict with the
Establishment Clause of the First Amendment of the United States
Constitution.

D. LANGUAGE TO ADDRESS_THE SUPREME COURT'S DECISION ON
DISPARATE IMPACT IN WARDS COVE PACKING CO. V. ATONIO

Section 8-107(17) of the Mayor's bill states that

[a]n unlawful discriminatory practice based upon disparate
impact is established when [inter alia] ... the covered
entity fails to plead and prove as an affirmative defense
that each such policy or practice ... is essential to the
performance of the covered entity's legitimate functions
.... (Emphasis added.)

The Association agrees with the intent of this amendment:
to make explicit that disparate impact law under the City Human
Rights Law is consistent with federal law prior to the Supreme
Court's 1989 decision in Wards Cove Packing Co. v. Atonio, 109
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C. APPLICATION OF LAW TO CERTAIN RELIGIOUS PRACTICES: 
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Section 8-107(3) (a) of the current law states that: 

(i]t shall be an unlawful discriminatory practice for 
an employer ••• to impose upon a person as a condition 
of obtaining or retaining employment any terms or 
conditions, compliance with which would require such 
person to violate, or forego a practice of, his or her 
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unconstitutionally broad protection against discrimination 
based on certain religious practices. For example, it might 
well violate the Establishment Clause of the First Amendment 
of the United States Constitution were a public school teacher 
to wear certain religious clothing, or engage in certain 
religious behavior, in an elementary school classroom. See 
United States v. Board of Education.of Schools District of 
Philadelphia, 911 F.2d 882, 890 (3d Cir. 1990) (teacher's 
religious garb may leave impression:rof school endorsement of 
particular religion). Yet the wearing of such religious clothing 
would appear to be protected activity under the current and the 
proposed law. Given the present opportunity to revise the Human 
Rights Law, the Association recommends that the City Council 
should make clear in its memorandum in support of the Bill 
that nothing in this section is intended to conflict with the 
Establishment Clause of the First Amendment of the United states 
Constitution. 

D. LANGUAGE TO ADDRESS THE SUPREME COURT'S DECISION ON 
DISPARATE IMPACT IN WARDS COVE PACKING CO. V. ATONIO 

Section 8-107(17) of the Mayor's bill states that 

[a]n unlawful discriminatory practice based upon disparate 
impact is established when [inter alia] ... the covered 
entity fails to plead and prove as an affirmative defense 
that each such policy or practice ... is essential to the 
performance of the covered entity's legitimate functions 
.... (Emphasis added.) 

The Association agrees with the intent of this amendment: 
to make explicit that disparate impact law under the City Human 
Rights Law is consistent with federal law prior to the Supreme 
Court's 1989 decision in Wards Cove Packing Co. v. Atonio, 109 
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S. Ct. 2115. We believe that some alteration to the bill's
language will better accomplish that purpose. We recommend that
the words, "is essential to effective job performance, in the
case of employment, or is otherwise essential to the entity's
principal functions, in the case of housing or public accommo-
dations," be substituted for the language underlined above
from section 8-107(17). We believe this change would avoid the
undesirable result of approving behavior that might otherwise
be "legitimate," but for its discriminatory effect.

In 1971 Griqqs v. Duke Power Co., 401 U.S. 424, held that
an employer that used practices or policies that had the effect
of barring minorities from jobs violated Title VII even in the
absence of an intent to discriminate. Griqqs, Albermarle Paper
Co. v. Moody, 422 U.S. 405, 425 (1975), and Dothard v. Rawlinson,
433 U.S. 32-1, 329 (1977), seemed to have made clear that once
there was a showing that an employment practice had an adverse
impact on a protected group, the employer had the burden of
proving that the practice was job-related, i.e., that it was
required by business necessity. However, Ward's Cove held that
after a showing of adverse impact, the employer only has the
burden of "producing evidence of a business justification for
his employment practice." 109 S. Ct. at 2126. The burden of
persuasion remains at all times with. the plaintiff. Moreover,
the employer need not demonstrate that the challenged practice
is "'essential' or 'indispensable' to the employer's business."

The inquiry, rather, is "whether a challenged practice serves,
in a significant way, the legitimate employment goals of the
employer." Id. at 2125-26.

The Civil Rights Act of 1991, H.R. 1, 102nd Cong., 2d Sess.

(1991), would overrule the changes wrought by Wards Cove by
restoring the burden to prove job-relatedness to the employer.

Furthermore, it would require that the employer establish
business necessity in order to avoid liability. We believe that
our recommended changes to Section 8-107(17) of the Mayor's bill
would also accomplish that result.

E. DISPOSITION OF CIVIL PENALTIES: § 8-127

Both the Mayor's and Council bills provide for the
imposition of civil penalties against respondents found to
have violated the Human Rights Law. The Mayor's bill provides
that all civil penalties would be paid into the City's general
fund. The Council bill provides that in the case of respondents
who are City agencies, the civil penalties are to be paid to the

Prevailing complainant.
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s. ct. 2115. We believe that some alteration to the bill's 
language will better accomplish that purpose. We recommend that 
the words, "is essential to effective job performance, in the 
case of employment, or is otherwise essential to the entity's 
principal functions, in the case of housing or public accommo-
dat;ions," be substituted for the language underlined above 
from section 8-107(17). We believe this change would avoid the 
undesirable result of approving behavior that might otherwise 
be "legitimate," but for its discriminatory effect. 

In 1971 Griggs v. Duke Power Co., 401 U.S. 424, held that 
an employer that used practices or policies that had the effect 
of barring minorities from jobs violated Title VII even in the 
absence of an intent to discriminate. Griggs, Albermarle Paper 
Co. v. Moody, 422 U.S. 405, 425 {1975), and Dothard v. Rawlinson, 
433 u.s. 32-1, 329 (1977), seemed to have made clear that once 
there was a showing that an employment practice had an adverse 
impact on a protected group, the employer had the burden of 
proving that the practice was job-related, i.e., that it was 
required by business necessity. However, Ward's Cove held that 
after a showing of adverse impact, the employer only has the 
burden of "producing evidence of a business justification for 
his employment practice." 109 s. ct. at 2126. The burden of 
persuasion remains at all times with.the plaintiff. Moreover, 
the employer need not demonstrate that the challenged practice 
is "'essential' or 'indispensable' to the employer's business." 
The inquiry, rather, is "whether a challenged practice serves, 
in a significant way, the legitimate employment goals of the 
employer." ,Ig. at 2125-26. 

The Civil Rights Act of 1991, H.R. 1, 102nd Cong., 2d Sess. 
(1991), would overrule the changes wrought by Wards Cove by 
restoring the burden to prove job-relatedness to the employer. 
Furthermore, it would require that the employer establish 
business necessity in order to avoid liability. We believe that 
our recommended changes to section a-10·1 (17) of the Mayor's bill 
would also accomplish that result. 

E. DISPOSITION OF CIVIL PENALTIES: § 8-127 

Both the Mayor's and Council bills provide for the 
imposition of civil penalties against respondents found to 
have violated the Human Rights Law. The Mayor's bill provides 
that all civil penalties would be paid into the City's general 
fund. The Council bill provides that in the case of respondents 
who are City agencies, the civil penalties are to be paid to the 
prevailing complainant. 
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The Association agrees with the sense of the Council bill

that.it is inappropriate for the City to pay money with one hand,
and receive the same money with the other. However, we are

nonetheless troubled by vesting similarly situated complainants
with disparate remedies, solely because one complainant has been
discriminated against by a City agency and the other by a private
concern. The Association suggests that civil penalties imposed
against City agencies be paid to a fund that provides anti-bias
education programs or otherwise supports efforts at eradicating
discrimination. An example of such a program would be the New
York Civil Liberties Union's program in the New York City High
Schools.

F. PROVISION FOR ATTORNEY'S FEES FOR CASES RESOLVED
ADMINISTRATIVELY

Although the Mayor's bill provides for attorney's fees for a

party who prevails in court, there is no comparable provision for

attorney's fees for a party who prevails in proceedings before
the Commission. In 1989, this Association supported state
legislation which would have provided attorney's fees to com-

plainants who prevailed in administrative proceedings under the

New York State Human Rights Law. See Committee on Civil Rights
of the Association of the Bar of the City of New York, Report

approving S. 4927, An Act to amend the New York State Human
Rights Law to Allow A Prevailing Plaintiff or Petitioner to

Recover Attorney's Fees in Discrimination Actions Brought
pursuant to the Human Rights Law (1989). Likewise, in 1990,
this Association issued a report recommending that Congress amend

42 U.S.C. §§ 1988 and 2000e-5(k) to provide for attorney's fees

for vindication of federal nondiscrimination rights in agency
proceedings. See Committee on Civil Rights of the Association
of the Bar of the City of New York, Report on The Need for
Attorney's Fee Awards for Civil Rights Cases Resolved Administra-

tively, 45 The Record 233-249 (1990). Consistent with those
reports, the Association believes that attorney's fees are
critical in providing incentive to members of the bar to
represent complainants in proceedings before the Commission,
and that private counsel should play a vital role in insuring
effective vindication of violations of the City's nondiscri-

mination laws.

Similar federal legislation already provides that attorney's
fees may be awarded at the administrative level to the attorneys
for the prevailing party (see the Fair Housing Amendments Act of

1988, 42 U.S.C. § 3612(p)). We also believe that the Commis-

sion's determination of when to award attorney's fees should
be made consistently with the judicial construction of federal

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

Page 6 Proposed Legislation to Amend 
New York City Human Rights Law 

The Association agrees with the sense of the Council bill 
that .it is inappropriate for the City to pay money with one hand, 
and receive the same money with the other. However, we are 
nonetheless troubled by vesting similarly situated complainants 
witp disparate remedies, solely because one complainant has been 
discriminated against by a City agency and the other by a private 
concern. The Association suggests that civil penalties imposed 
against City agencies be paid to a fund that provides anti-bias 
education programs or otherwise supports efforts at eradicating 
discrimination. An example of such a program would be the New 
York civil Liberties Union's program in the New York City High 
Schools. 

F. PROVISION FOR ATTORNEY'S FEES FOR CASES RESOLVED 
ADMINISTRATIVELY 

Although the Mayor's bill provides for attorney's fees for a 
party who prevails in court, there is no comparable provision for 
attorney's fees for a party who prevails in proceedings before 
the commission. In 1989, this Association supported state 
legislation which would have provided attorney's fees to com-
plainants who prevailed in administr-ative proceedings under the 
New York State Human Rights Law. See Committee on Civil Rights 
of the Association of the Bar of the City of New York, Report 
approving s. 4927, An Act to amend the New York State Human 
Rights Law to Allow A Prevailing Plaintiff or Petitioner to 
Recover Attorney's Fees in Discrimination Actions Brought 
pursuant to the Human Rights Law (1989). Likewise, in 1990, 
this Association issued a report recommending that Congress amend 
42 u.s.c. §§ 1988 and 2000e-5(k) to provide for attorney's fees· 
for vindication of federal nondiscrimination rights in agency 
proceedings. See Committee on Civil Rights of the Association 
of the Bar of the City of New York, Report on The Need for 
Attorney's Fee Awards for Civil Rights Cases Resolved Administra-
tively, 45 The Record 233-249 (1990). consistent with those 
reports, the Association believes that attorney's fees are 
critical· in providing incentive to members of the bar to 
represent complainants in proceedings before the Commission, 
and that private counsel should play a vital role in insuring 
effective v~ndication of violations of the City's nondiscri-
mination laws. 

Similar federal legislation already provides that attorney's 
fees may be awarded at the administrative level to the attorneys 
for the prevailing party (see the Fair Housing Amendments Act of 
1988, 42 U.S.C. § 3612(p)). We also believe that the Commis-
sion's determination of when to award attorney's fees should 
be made consistently with the judicial construction of federal 
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civil rights attorney's fees statutes (see Hughes v. Rowe, 449

U.S. 5, 15 (1980); Christianburg Garment Co. v. EEOC, 434 U.S.

412, 422 (1978); see also 42 U.S.C. §§ 1988, 2000(e)(5)(k);
§706 of the Civil Rights Act of 1964, Title VII; and Individuals
With Disabilities Education Act, 20 U.S.C. §1415(e)(4)(b)).

G. KNOWN DISABILITIES § 8-107(15) (a)

The Mayor's bill requires that "any person prohibited by
the provisions of this section from discriminating on the basis
of disability shall make reasonable accommodation to enable a
person with a disability to satisfy the essential requisites of
a job or enjoy the right or rights in question." The Association
recommends that the bill be amended to clarify that such
obligation only pertains to "known" disabilities. In other
words, an employer would have no obligation to make reasonable
accommodation under the Act unless it knew that an employee was
disabled and that an accommodation was necessary in order for the
employee to satisfy the essential requisites of the job. This is
consistent with the federal Americans with Disabilities Act
(Public Law 101-336, 42 U.S.C. § 12101, et sea.). The reason for

this distinction is explained in the following passage from the
ADA's legislative history:

[T]he duty to accommodate is generally triggered by a
request from an applicant for employment or an employee.
Of course, if a person with a known disability is having
difficulty performing his or her job, it would be
permissible for the employer to discuss the possibility
of a reasonable accommodation with the employee.

In the absence of a request, it would be inappropriate to
provide an accommodation, especially where it could impact

adversely on the individual. For example, it would be
unlawful to transfer unilaterally a person with HIV
infection from a job as a teacher to a job where such person
has no contact with students. (Citation omitted.)

* * *

The Committee suggests that after a request for an
accommodation has been made, employers will first consult
with and involve the individual with a disability in

deciding on the appropriate accommodation.

House Committee on Education and Labor Report on the Americans
with Disabilities Act of 1990, 101st Cong., 2d Sess. 65 (1990).
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civil rights attorney's fees statutes (see Hughes v. Rowe, 449 
U.S. 5, 15 (1980); Christianburg Garment Co. v. EEOC, 434 U.S. 
412, 422 (1978); see also 42 u.s.c. §§ 1988, 2000(e) (5) (k); 
§706 of the Civil Rights Act of 1964, Titl~ VII; and Individuals 
With Disabilities Education Act, 20 u.s.c. §1415(e) (4) (b)). 

G. KNOWN DISABILITIES§ 8-107(15) (a) 

The Mayor's bill requires that "any person prohibited by 
the provisions of this section from discriminating on the basis 
of disability shall make reasonable accommodation to enable a 
person with a disability to satisfy the essential requisites of 
a job or enjoy the right or rights in question." The Associatior. 
recommends that the bill be amended to clarify that such 
obligation only pertains to "known" disabilities. In other 

·words, an employer would have no obligation to make reasonable 
accommodation under the Act unless it knew that an employee was 
disabled and that an accommodation was necessary in ord_er for the 
employee to satisfy the essential requisites of the job. This is 
consistent with the federal Americans with Disabilities Act 
(Public Law 101-336, 42 U.S.C. § 12101, et 2filL.). The reason for 
this distinction is explained in the following passage from the 
ADA's legislative history: 

[T]he duty to accommodate is generally triggered by a 
request from an applicant for employment or an employee. 
Of course, if a person with a known disability is having 
difficulty performing his or her job, it would be 
permissible for the employer to discuss the po~sibility 
of a reasonable accommodation with the employee. 

In the absence of a request, it would be inappropriate to 
provide an accommodation, especially where it could impact 
adversely on the individual. For example, it would be 
unlawful to transfer unilaterally a person with HIV 

·infection from a job as a teacher to a job where such perso~ 
has no contact with students. (Citation omitted.) 

* * * 
The Committee suggests that after a request for an 
accommodation has been made, employers will first consult 
with and involve the individual with a disability in 
deciding on the appropriate accommodation. 

House Committee on Education and Labor Report on the Americans 
with Disabilities Act of 1990, 101st Cong., 2d Sess. 65 (1990). 
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We agree with the House Committee on Labor and Education
that reasonable accommodation should be a process involving
discussion of alternative acanmmodations between employers and
other covered entities, and employees and others protected by the
Human Rights Law. Thus, as a general rule, individuals should
request reasonable accommodations before they take legal action.
We believe that the Commission and the Mayor's Office for People
with Disabilities can perform a valuable function in assisting
persons with disabilities in negotiating reasonable
accommodations.

H. INVESTIGATION AND DISPOSITION OF COMPLAINTS (§ 8-109);
PRIVATE RIGHT OF ACTION AND ATTORNEY'S FEES FOR PENDING
CASES (6 8-4_O1); MANDATORY LANGUAGE OF CONCILIATION
AGREEMENTS § 8-115(b)

(i) Investigation and Disposition of Complaints: Private
Right of Action and Attorney's Fees for Pending Cases.

Section 8-109(g) of the Mayor's bill sets specific time
deadlines for the investigation of complaints filed after January
1, 1991. Under these deadlines, the- Commission is to commence
proceedings within 30 days after receipt of the complaint,
complete the investigation in 100 days after filing the complaint
and make a final disposition of the complaint within one year.
These time deadlines are clearly laudable. However, the
Association notes the following concerns.

We are concerned that the time deadlines may create
an incentive to put a premium on closing cases quickly, possibly
at the expense of a complete and adequate investigation.

Considering that the vast majority of complainants are un-

represented by counsel and are unfamiliar with the law, these
limitations could effectively penalize naive complainants.
Accordingly, we recommend that these time deadlines be considered

directory, rather than mandatory, as is the case with similar
time limits under the New York State Human Rights Law. See State
Division of Human Rights (Johnson v. American Can Co.), 78 A.D.2d
1005, 433 N.Y.S.2d 906 (4th Dep't 1980)(time limits relating to
determination of complaint by State Division of Human Rights are
directory rather than mandatory); Volk v. State Division of Human
Rights, 73 A.D.2d 510, 422 N.Y.S.2d 94 (1st Dep't 1979)(failure
of Division to make final order and determination within 180 days
of filling of complaint did not require dismissal of complaint;
statutory time limits are merely directory).
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We agree with the House Committee on Labor and Education 
that reasonable accommodation should be a process involving 
discussion of alternative accommodations between employers and 
other covered entities, and employees and others protected by the-
Human Rights Law. Thus, as a general rule, individuals should 
request reasonable accommodations before they take legal action. 
We believe that the Commission and the Mayor's Office for People 
with Disabilities can perform a valuable function in assisting 
persons with disabilities in negotiating reasonable -
accommodations. 

H. INVESTIGATION AND DISPOSITION OF COMPLAINTS (§ 8-109}; 
PRIVATE RIGHT OF ACTION AND ATTORNEY'S FEES FOR PENDING 
CASES (§ 8-401); MANDATORY LANGUAGE OF CONCILIATION 
AGREEMENTS§ 8-115(b) 

(i) Investigation and Disposition of Complaints; Private 
Right of Action and Attorney's Fees for Pending cases. 

Section 8-109(g) of the Mayor's bill sets specific time 
deadlines for the investigation of ~omplaints filed after January 
1, 1991. Under these deadlines, the-Commission is to commence 
proceedings within 30 days after receipt of the complaint, 
complete the investigation in 100 days after filing the complaint 
and make a final disposition of the complaint within one year. 
These time deadlines are clearly laudable. However, the 
Association notes the following concerns. 

We are concerned that the time deadlines may create 
an incentive to put a premium on closing cases quickly, possibly 
at the expense of a complete and adequate investigation. 
Considering that the vast majority of complainants are un-
represented by counsel and are unfamiliar with the law, these 
limitations could effectively penali~e naive complainants. 
Accordingly, we recommend that these time deadlines be considered 
directory, rather than mandatory, as is the case with similar 
time limits under the New York State Human Rights Law. See State 
Division of Human Rights (Johnson v. American Can Co.), 78 A.D.2d 
1005, 433 N.Y.S.2d 906 (4th Dep't 1980) (time limits relating to 
determination of complaint by State Division of Human Rights are 
directory rather than mandatory); Volk v. State Division of Human 
Rights, 73 A.D.2d 510, 422 N.Y.S.2d 94 (1st Dep't 1979) (failure 
of Division to make final order and determination within 180 days 
of filling of complaint did not require dismissal of complaint; 
statutory time limits are merely directory). 
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Consistent with this concern, we believe that the parties
should be notified promptly of the status of their cases whenever
a time deadline is about to expire. We agree with the obvious
intent of section 8-109(g) of the Mayor's bill which would
require the Commission to notify the complainant, the respondent
and any necessary party if the Commission is unable to comply
with any of the timelines. However, we are also concerned that
the parties may simply get a letter stating that the shortage of
staff makes quicker investigations impracticable. We therefore
recommend that where the Commission is unable to comply with the

directory time guidelines, the Commission should notify the

parties, advise the complainant of the available right to obtain
a dismissal for administrative convenience and to bring a private
action in federal or state court, and provide a referral to the
Legal Referral Service of the Association of the Bar of the City
of New York and the New York County Lawyers' Association or to a
comparable legal referral service.

We are also concerned that the proposed new law does not

adequately protect individuals who filed complaints before the
new law is passed. Without similar directory timelines for
cases already pending at the Commission, the Commission will
have a great incentive to complete newer cases. Individuals
with pending complaints may be substantially disadvantaged. We
therefore recommend that directory time limitations be added to

§ 8-109(g) to require that all complaints filed prior to January
1, 1988 be finally disposed of by January 2, 1992 and that all
complaints filed between January 2, 1988 and the effective date
of the Law be finally disposed of by January 2, 1993.

Finally, we believe that fairness requires that the private
right of action should apply to cases pending before the
Commission as of the effective date of the new Law to the extent
such a right of action would apply to cases filed after the
effective date. We also believe that, consistent with our
recommendation above, attorney's fees should be made available at

the Commission level for all cases where complaints are pending
at the Commission on the date that the law becomes effective.

(ii) Mandatory Language of Conciliation Acreements.

Section 8-115(b) of the Mayor's bill provides that all
conciliation agreements shall require the respondent '!to refrain
from the commission of unlawful discriminatory practices in the
future." The Association applauds what we believe to be the
apparent intent of the proposed legislation here. However,
we are concerned that this mandatory requirement may have the
unintended effect of discouraging the use of conciliation
agreements to resolve complaints.
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consistent with this concern, we believe that the parties 
should be notified promptly of the status of their cases whenever 
a time deadline is about to expire. We agree with the obvious 
intent of section 8-l09(g) of the Mayor's bill which would 
require the Commission to notify the complainant, the respondent 
and any necessary party if the Commission is unable to comply 
with any of the timelines. However, we are also concerned that 
the parties may simply get a letter stating that the shortage of 
staff makes quicker investigations impracticable. We therefore 
recommend that where the Commission is unable to comply with the 
directory time guidelines, the Commission should notify the 
parties, advise the complainant of the available right to obtain 
a dismissal for administrative convenience and to bring a private 
action in federal or state court, and provide a referral to the 
Legal Referral Service of the Association of the Bar of the City 
of New York and the New York County Lawyers' Association or to a 
comparable legal referral service. 

We are also concerned that the proposed new law does not 
adequately protect individuals who filed complaints before the 
new law is passed. Without similar directory timelines for 
cases already pending at the Commission, the Commission will 
have a great incentive to complete newer cases. Individuals 
with pending complaints may be substantially disadvantaged. We 
therefore recommend that directory time limitations be added to 
§ 8-109(g) to require that all complaints filed prior to January 
1, 1988 be finally disposed of by January 2, 1992 and that all 
complaints filed between January 2, 1988 and the effective date 
of the Law be finally disposed of by January 2, 1993. 

Finally, we believe that fairness requires that the private 
right of action should apply to cases pending before the 
Commission as of the effective date of the new Law to the extent 
such a right of action would apply to cases filed after the 
effective date. We also believe that, consistent with our 
recommendation above, attorney's fees should be made available at 
the Commission level for all cases where complaints are pending 
at the Commission on the date that the law becomes effective. 

(ii) Mandatory Language of Conciliation Agreements. 

Section 8-115(b) of the Mayor's bill provides that all 
conciliation agreements shall require the respondent "to refrain 
from the commission of unlawful discriminatory practices in the 
future." The Association applauds what we believe to be the 
apparent intent of the proposed legislation here. However, 
we are concerned that this mandatory requirement may have the 
unintended effect of discouraging the use of conciliation 
agreements to resolve complaints. 
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The Commission, the State Division of Human Rights and
the United States Equal Employment Opportunity Commission
all currently require respondents who enter into conciliation
agreements to agree to not discriminate in the future, without

any apparent adverse impact on settlement. However, Section

8-115(d) of the Mayor's bill provides that the Commission shall

embody ... [any conciliation] agreement in an order," and Section
8-124 provides that "[a]ny person who fails to comply with an
order issued by the Commission pursuant to Section 8-115 ...

shall be liable for a civil penalty of not more than fifty
thousand dollars and an additional civil penalty of not more than
one hundred dollars per day for each day that the violation
continues." These new provisions may dissuade respondents from

entering into conciliation agreements for fear of liability for
civil penalties based on an earlier conciliation agreement if

they are later found to violate any provision of the Human Rights
Law, even in a completely unrelated case. Such an unforeseen
result may even occur where a respondent has entered into a
conciliation agreement to avoid litigation costs without
admitting liability. A cautious respondent, therefore, may not
be inclined to enter into a conciliation agreement if such a

potentially adverse result is mandatory.

Instead there should be a presumption that conciliation
agreements will contain a provision that the respondent will not

discriminate in the future, but that the Commission, in its sound

discretion, may decide not to include this language if the
circumstances so warrant. We believe the Commission will be
better able to determine on a case by case basis whether the
presumption should apply to a particular respondent.

I. PROBABLE CAUSE STANDARD

Section 8-116 of the Mayor's bill requires the Commission
to find probable cause "where the commission determines that
probable cause exists to credit the allegations of the
complaint." The Association believes that simply crediting the
complainant's factual allegations may be insufficient to justify
a probable cause determination, unless those allegations state
a claim under the Human Rights Law. Obviously, the question
before the Commission is not whether the complainant's factual
allegations are true, but whether the investigation shows
evidence of unlawful discrimination. We therefore recommend
that § 8-116 be modified to require the Commission to consider
whether the allegations of the complaint and/or the results of
the Commission investigation establish probable cause. By
permitting the Commission to consider the results of its

investigation, we recognize that additional evidence may come to
light during the investigation which may establish the claim and
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The Commission, the State Division of Human Rights and 
the United States Equal Employment Opportunity Commission 
all currently require respondents who enter into conciliation 
agreements to agree to not discriminate in the future, without 
any apparent adverse impact on settlement. However, Section 
8-llS(d) of the Mayor's bill provides that the Commission shall 
embody ••• [any conciliation] agreement in an order," and Section 
8-124 provides that "[a]ny person who fails to comply with an 
order issued by the Commission pursuant to Section 8-115 ••• 
shall be liable for a civil penalty of not more than fifty 
thousand dollars and an additional civil penalty of not more than 
one hundred dollars per day for each day that the violation 
continues." These new provisions may dissuade respondents from 
entering into conciliation agreements for fear of liability for 
civil penalties based on an earlier conciliation agreement if 
they are later found to violate any provision of the Human Rights 
Law, even in a completely unrelated case. Such an unforeseen · 
result may even occur where a respondent has entered into a 
conciliation agreement to avoid litigation costs without 
admitting liability. A cautious respondent, therefore, may not 
be inclined to enter into a conciliation agreement if such a 
potentially adverse result is mandatory. 

Instead there should be a presumption that conciliation 
agreements will contain a provision that the respondent will not 
discriminate in the future, but that the Commission, in its sound 
discretion, may decide not to include this language if the 
circumstances so warrant. We believe the Commission will be 
better able to determine on a case by case basis whether the 
presumption should apply to a particular respondent. 

I. PROBABLE CAUSE STANDARD 

Section 8-116 of the Mayor's bill requires the Commission 
to find probable cause "where the commission determines that 
probable cause exists to credit the allegations of the 
complaint." The Association believes that simply crediting the 
complainant's factual allegations may be insufficient to justify 

probable cause determination, unless those allegations state 
a claim under the Human Rights Law. Obviously, the question 
before the Commission is not whether the complainant's factual 
allegations are true, but whether the investigation shows 
evidence of unlawful discrimination. We therefore recommend 
that§ 8-116 be modified to require the Commission to consider 
whether the allegations of the complaint and/or the results of 
the Commission investigation establish probable cause. By 
permitting the Commission to consider the results of its 
investigation, we recognize that additional evidence may come to 
light during the investigation which may establish the claim and 
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avoid requiring the Commission to amend the complaint prior to

the hearing.

J. HOUSING DISCRIMINATION

(i) Religious Exemption: §8-107(12).

Section 8-107(12) of the Mayor's bill apparently would
permit religious organizations to limit or grant preferences in
non-commercial housing to promote the sponsoring organization's
religious principles, provided that the religion does not exclude
people from membership "on account of race, color or national
origin". That section also would seem to permit such a religious
organization to make other limitations, preferences or selections
in support of its religious principles -- but only to the extent

(a) provided above and (b) protected by the Free Exercise Clause
of the United States Constitution.

Section 8-107(12) might permit, for example, a religious
organization sponsoring a government-assisted AIDS hospice
to discriminate against a prospective resident on the basis
of mobility impairment or sexual orientation and to prohibit
discussion of safe sexual practices at the hospice. Without

taking a position on the merits of such a result, the Association
believes that the language of section 8-107(12) should be

clarified to add people with disabilities and other protected
classes and, to focus public attention so that the policy choice
intended is clearly understood by all concerned.

(ii) Use of Criteria or Qualifications In

Publicly Assisted_Housing Accommodations.

The Mayor's bill and the Council bill both include a
provision that would permit entities to use criteria or
qualifications of eligibility where they are required to

comply with federal or state law (Mayor's bill, Sec. 8-107(5) (n);
Council bill, sec. 8-107(5)(m)). We urge that the drafters of
the legislation give further consideration to this provision in
light of Section 296.2-1(c) of the State's Executive Law, which
states that it "[i]t shall be an unlawful discriminatory practice
for the owner ... or managing agent of publicly-assisted housing
accommodations ...

(c) To cause to be made any written or oral inquiry
or record concerning the race, creed, color,
disability, national origin, age, sex or marital
status of a person seeking to rent or lease any
publicly-assisted housing accommodation."
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avoid requiring the commission to amend the complaint prior to 
the hearing. 

J. HOUSING DISCRIMINATION 

(i) Religious Exemption: §8-107(12). 

Section 8-107(12) of the Mayor's bill apparently would 
permit religious organizations to limit or grant preferences in 
non-commercial housing to promote the sponsoring organization's 
religious principles, provided that the religion does not exclude 
people from membership 11 0n account of race, color or national 
origin". That section also would seem to permit such a religious 
organization to make other limitations, preferences or selections 
in support of its religious principles -- but only to the extent 
(a) provided above and (b) protected by the Free Exercise Clause 
of the United States Constitution. 

Section 8-107(12) might permit, for example, a religious 
organization sponsoring a government-assisted AIDS hospice 
to discriminate against a prospective resident on the basis 
of mobility impairment or sexual orientation and to prohibit 
discussion of safe sexual practices at the hospice. Without 
taking a position on the merits of such a result, the Association 
believes that the language of section 8-107(12) should be 
clarified to add people with disabilities and other protected 
classes and, to focus public attention so that the policy choice 
intended is clearly understood by all concerned. 

(ii) Use of Criteria or Qualifications In 
Publicly Assisted Housing Accommodations. 

The Mayor's bill and the Council bill both include a 
provision that would permit entities to use criteria or 
qualifications of eligibility where they are required to 
comply with federal or state law (Mayor's bill, Sec. 8-107(5) (n); 
Council bill, sec. 8-107(5) (m)). We urge that the drafters of 
the legislation give further consideration to this provision in 
light of Section 296.2-l(c) of the State's Executive Law, which 
states that it "[i]t shall be an unlawful discriminatory practice 
for the owner ... or managing agent of publicly-assisted housing 
accommodations 

(c) To cause to be made any written or oral inquiry 
or record concerning the race, creed, color, 
disability, national origin, age, sex or marital 
status of a person seeking to rent or lease any 
publicly-assisted housing accommodation." 
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Reference to this section in the legislative memorandum
should make clear that may use of criteria or qualifications or
eligibility should be exercised with great restraint, in light
or the above provision.

(iii) The Commission as a Local Referral Agency

The Association believes that the Commission should

continue, where appropriate, to serve as a local enforcement
deferral agency for complaints brought under the federal Fair

Housing Amendments Act of 1988 ("FHA"), as amended by the Fair

Housing Act of 1988 (42 U.S.C. § 3601 et seg.). Pursuant to the

FHA, the Department of Housing and Urban Development may certify
local agencies for referral of complaints where the law enforced

by the local agency is at least equivalent substantively and
procedurally to the FHA (see 42 U.S.C. § 3610(f); 24 C.F.R. Part
115).

The Association acknowledges that the City's Human Rights
Law is at least equivalent procedurally, and in most respects

substantively, to the FHA. Some of our members are concerned
that the proposed Law may not be at -least equivalent substan-

tively to the FHA requirement that multifamily dwellings
incorporate design features to meet the needs of citizens with
disabilities, 42 U.S.C. § 3604(f)(3)(c), although the City's
Administrative Code §§ 27-292.1 - 27-292.20 (known as "Local Law

58") would conform to that FHA requirement. Accordingly, we
would recommend that a section "8-107(5)(0)" be added, which
reads:

(0) It shall be an unlawful discriminatory
practice for the owner. lessor, lessee, sublessee,

assignee, managing agent, or any other nerson having
the right to authorize construction or renovation of

any building to fail or refuse to comply with the
building accessibility requirements of the New York

City Administrative Code.

CONCLUSION

The Association heartily supports and endorses the proposed
changes to the City Human Rights Law subject to the qualifica-

tions we have outlined. We believe the new law will be an
invaluable tool in reducing discrimination. We commend the City
Council and the Mayor for their considerable efforts to improve
the City's Human Rights Law and its protection of the rights of
the people of the City.
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The Committee on Labor and Employment Law of the
Association of the Bar of the City of New York would like to

take this opportunity to comment upon the City Council's
proposed revisions to the City's Human Rights Law contained in

Intro. 465 and also upon-the Mayor's proposal (Intro. 536) in

this regard.

By way of background, the Committee is composed of

twenty-eight members, representative of the broad spectrum of

interests in the.1abor and employment legal field in New York

City, including leading members of the union, management,
plaintiff's and defendant's bars. It is our hope that the

following comments will assist the drafters in further fine-

tuning the legislation toward the goal of making the process of

pursuing claims under the Human Rights Law expeditious and
effective for complainants and the process of responding to a
complaint equitable for respondents . (Although our comments
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are referenced to Intro. 465, they generally are applicable to

the parallel provisions of Intro. 536, the Mayor's proposal, as

well.)

The proposed revisions contain some procedural
changes that, in our view, may have the unwanted effect of

slowing the resolution of a complaint. Other changes create
standards, procedures or requirements that differ in some cases
from well-established state and federal law or Supreme Court
precedent which, in turn, could cause confusion and costly
duplication of effort in application of these standards. We
point out these differences so that they may be thoughtfully
addressed to determine whether the differences improve or
hinder the process.

PROCEDURAL AND REMEDIAL MATTERS

Conciliation Agreements

The proposed revisions may have the unfortunate
result of discouraging the use of voluntary conciliation in
complaints brought before the Commission. Both complainants
and respondents value the use of a conciliation agreement to
resolve complaints quickly and cost effectively and any
significant decline in the number of conciliation agreements
would substantially increase the Commission's case backlog.

As proposed, any conciliation agreement will require
the inclusion of a provision requiring the respondent to
refrain from the commission of unlawful discriminatory
practices in the future. § 8-115. (This would amount to an

admission of discrimination which many respondents may refuse
to agree to where the settlement is made to avoid litigation
costs or merely as a convenience.) Such provision may have
unforeseen consequences as a result of § 8-115(d) which allows
the Commission to embody unilaterally any conciliation
agreement in an order. This section, coupled with §§ 8-124 and

8-129 which impose civil and criminal penalties for the failure
to comply with a Commission order, could subject the respondent
to penalties for

"violating"
the order in the unrelated

proceeding. Respondents which are aware of this tie-in among
the provisions may reject conciliation under the new law. The

unfortunate result is clearly the settlement of fewer cases and

an increased burden on the agency and parties.

To alleviate this problem, the Committee recommends
that the inclusion of the "refrain from future discriminatory
acts"

and the "embody in an order" provisions as stated in § 8-

115(d), if they are to be included, be made optional.
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Answer

The proposed revisions require a respondent to file a
verified answer, stating all affirmative defenses, within 20
days of service of the Complaint. § 8-111(a). Those
allegations not specifically denied or explained will be deemed
admitted, § 8-111(c); and failure timely to answer may result
in a default judgment being entered against the respondent.
§ 8-119(e).

Formal pleading requirements of this nature are not
contained in either the federal or state discrimination
complaint procedures. They are not normally part of. the legion
of procedural hazards confronted by the practioner or pro se

party in an administrative discrimination proceeding. It
should be noted that not all respondents are represented by
counsel at this stage of a proceeding.

Record Promulgation

Section 8-114 of the proposed revisions provides
that:

the commission may demand any person who is

the subject of such investigation to
generate.and maintain such records or other
information which, in the .judgment of the

commission, are necessary to enable the
commission to carry out the powers granted
to it . . .

It is not necessary for a complaint to have been
filed or for a probable cause determination to have been issued
for the Commission to exercise its unbridled discretion.

There is no similar record generation requirement in

Title VII or New York State law. Title VII's regulations
require maintenance of records kept in the normal course of
business (29 CFR 1602.14) and completion of an EEO-1 report

listing minority and female representation by job category.

Probable Cause Standard

The standard for finding probable cause under the
proposed revisions is linked to the complainant's allegations
as opposed to a finding of a discriminatory practice. § 8-

116. A hearing will be ordered "where the commission
determines that probable cause exists to credit the allegations
of the complaint." This differs from state law which provides

3
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for a determination of whether respondent "has engaged or is

engaging in an unlawful discriminatory practice", N.Y.

Executive Law § 297(1), in that, among other reasons, it may
require such a finding even where the allegations, if true, do

not amount to unlawful discrimination.

Pre-Hearing Discovery

The revisions have expanded pre-hearing discovery by

lowering the standard for discovery (what is "appropriate to
the fair and efficient resolutions of complaints" as opposed to
"material and necessary"); expanding the Commission's ability
to issue and rule on discovery orders; and increasing penalties
for failure to comply. § 8-118.

Extensive pre-hearing discovery such as this is not
provided for under state or federal law. The opportunity for

"fishing
expeditions" and abuse may lead to longer proceedings

and ancillary proceedings challenging discovery orders.

Affirmative Orders to Non-Respondents
and Non-Discriminators

Section 8-120 contains language that permits the

Commission to order "any necessary
party" and "respondents have

been found not to have committed an -unlawful discriminatory
practice to take such affirmative action, as in the judgment of

the commission, is necessary to effectuate a full and complete

remedy . . ." (emphasis added)

This remedial power does not exist in state or

federal discrimination laws. In federal lawsuits, the civil
procedure rules (Rule 19) provide for the joinder of parties
for remedy purposes. The Supreme Court, in General Building
Contractors Association v. Pennsylvania, 458 U.S. 375, 398-

402, 102 S. Ct. 3142, 3154-56 (1982), held that a party found

not to be liable for violation of the Civil Rights Act of 1866,
42 U.S.C. § 1981, could not be required to pay a proportionate
share of the costs of implementing an injunction to assure non-

discriminatory practice by a liability party, noting that

injunctive relief against a non-liability party is limited to

"minor and ancillary
relief" upon "an appropriate evidentiary

showing". .Similarly, the National Labor Relations Board has

recognized its powers are limited to ordering only the
respondent union to remedy a duty of fair representation

breach, where the Company is not a respondent. Mack Wayne

Closures, NLRB Case No. 22-CB-4927 (slip op. May 22, 1986).

This provision may be challenged on due process
grounds where a "necessary

party" or a party found not respon-

4
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sible is ordered to take affirmative action but has not been
provided notice or an opportunity to appear or argue.

Reopening of Proceeding by Commission

Section 8-121 provides that the Commission may reopen
a proceeding or vacate or modify any order "whenever justice so
requires".

This exception to the finality of proceedings, in-

cluding, presumably, conciliation proceedings, is not embodied
in federal or state discrimination laws.

Standard For a Preliminary Injunction and TRO

The new Section 8-122 lowers the standard for ob-

taining a preliminary injunction from showing the respondent's
conduct is "tending to render ineffectual" (emphasis added) a
potential Commission remedy (NYC Admin. Code § 8-109(4)) to

showing that the effectiveness of the potential remedy "would
be limited or interfered with" (emphasis added) by the Respon-

dent's actions. This "limit or interfere" standard is a lower
standard than that embodied in CPLR § 7502(c), the State Human
Rights Law, and federal law.

Statute of Limitations

Section 8-502(d) has extended the statute of limita-

tions for filing a civil action to three (3) years and pro-

vides for tolling during the pendency of a city or state
complaint. There is no comparable tolling provision in federal
and state discrimination laws.

Federal and state law in this area generally contains
shorter limitations periods which, in turn, serve to effectuate
prompt resolution of discrimination claims.

Civil Penalties .

To vindicate the public interest, Sections 8-126 and

8-127 provide for the assessment of substantial civil penalties
to be paid to the general fund of the city for both willful and
non-willful discriminatory practices.

The latest version of the Civil Rights Act of 1990
would limit punitive damages to the situation of intentional
discrimination.

5
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SUBSTANTIVE LAW MATTERS

§ 8-107(13) Employer liability for

discriminatory conduct by employee or agent

The revised section would set forth four factors¹
to

be considered "in mitigation of the amount of civil penalties
to be imposed" (emphasis added) on an employer after a finding
of employer liability for the acts of its employee or agent.
These factors are not included in the list of factors to be
considered in the initial determination of liability; instead
their application is confined to the mitigation phase.

In so limiting the application of these factors, the
drafters would adopt a different position than that of the
Supreme Court in its Meritor Savings Bank FSB v. Vinsion, 477
U.S. 57, 72-73, 106 S. Ct. 2399, 2408 (1986), decision. In
Meritor the Supreme Court concluded that factors such as a

policy against discrimination and an effective grievance
procedure could be considered by the courts under Title VII to

determine, in the first instance, employer liability for
harassment. The Equal Employment Opportunity Commission has
promulgated guidelines tó the same effect.

§ 8-102(18) Definition of "disability";
§ 8-102(20) Definition of "reasonable accommodation";
§ 8-107(15)(a) Requirements to make reasonable accommodation)
§ 8-107(b) Affirmative defense in disability case.

On July 26, 1990, the Americans with Disabilities Act
("ADA") became law, with most of the employment provisions of
the ADA scheduled to take effect July 26, 1992. The proposed
revisions to the Human Rights law differ in certain key
respects with the standards set forth in the ADA, as follows:

(a) Accommodation of "known" disabilities

The ADA provides that "not making reasonable
accommodation to the known physical or mental limitations of a

qualified individual . . . (emphasis added)" is discriminatory

1 The factors are: 1) no other incidents of discriminatory
conduct by such employee or agent; 2) employer has a

meaningful and responsive procedure for handling
victims'

complaints of discrimination; 3) employer has adopted and

effectively communicated a non-discrimination policy; and 4)
employer has implemented an education program regarding
unlawful discriminatory conduct.
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SUBSTANTiVE LAW HATTERS 

§ 8-107(13) Employer liability for 
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to be imposed" (emphasis added) on an employer after a finding 
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These factors are not included in the list of factors to be 
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harassment. The Equal Employment Opportunity Commission has 
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revisions to the Human Rights law differ in certain key 
respects with the standards set forth in the ADA, as follows: 

(a) Acconunodation of "Jmown" disabilities 

The ADA provides that "not making reasonable 
accommodation to the known physical or menta1 limitations of a 
qualified individual . • . · ( emphasis added)" is discriminatory 

1 The factors are: 1) no other incidents of discriminatory 
conduct by such employee or agent; 2) employer has a 
meaningful and responsive procedure for handling victims' 
complaints of discrimination; 3) employer has adopted and 
effectively communicated a non-discrimination policy; and 4) 
employer has implemented an education program regarding 
unlawful discriminatory conduct. 

6 
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(§ 102(b)(5)). Neither the definition of disability
(§ 108(18)) nor the requirement of making reasonable
accommodation (§ 8-107(15)(a)) contained in the proposed
revisions explicitly state that the disabilities are "known".

(b) Necessary Accommodation

The ADA requires reasonable accommodation of a
qualified individual with a disability and sets forth examples

. of what a reasonable accommodation "may
include" (e.g. job

restructuring, modified work schedule) and sets forth factors
to consider as to whether an accommodation would impose an
"under hardship" (e.g. overall size of operation, cost of

accommodation), §§ 101(8) and (9). The ADA defines discrimina-

tion as "not making reasonable accommodations to the known
physical or mental limitations of a qualified individual who is
an applicant or an employee, unless such covered entity can
demonstrate that the accommodation would impose an undue

hardship . . ."
§ 102(b)(5).

By contrast, the proposed revisions to the Human
Rights Law require "all accommodation that can be made except
such accommodation that a covered entity can demonstrate would
cause undue hardship . . ."

(§ 8-102(20)(emphasis added)),

thereby setting a significantly higher standard than what
otherwise may be considered "reasonable".

(c) Current Use of Illegal Drugs and Alcohol

The ADA excludes "any employee or applicant who is

currently engaging in the illegal use of drugs" from the
definition of a "qualified individual with a disability". §§

104(a) & 510. Further, the ADA provides that an employer "may
hold an employee who engages in the illegal use of drugs or who
is an alcoholic to the same qualification standards for

employment or job performance and behavior that such entity
holds other employees even if any unsatisfactory performance or
behavior is related to the drug use or alcoholism of such
employee."

§ 104(c)(4).

The proposed revisions broadly define disability (§

8-102(18)), do not except current drug users, and do not
provide the defense relating to qualification standards.

In addition, the ADA specifically excludes from the
definition of

"disability"
various conditions, including:

homosexuality, bisexuality, transvestitism, pedophilia,

transsexualism, exhibitionism, voyeurism, compulsive gambling,
kleptomania, pyromania, gender identity disorders, current

.

7

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

( § 102( b) ( 5)). Neither the def.ini tion of disability 
(§ 108(18)) nor the requirement of making reasonable 
accommodation(§ 8-107(15)(a)) contained in the proposed 
revisions explicitly state that the disabilities are "known". 

(b) Necessary Accommodation 

The ADA requires reasonable accommodation of a 
qualified individual with a disability and sets forth examples 

. of what a reasonable accommodation "may include" (~. job 
restructuring, modified work schedule) and sets forth factors 
to consider as to whether an accommodation would impose an 
"under hardship" (!..:Jl. overall size of operation, cost of 
accommodation), §§ 101(8) and (9). The ADA defines discrimina-
tion as "not making reasonable accommodations to the known 
physical or mental limitations of a qualified individual who is 
an applicant or an employee, unless such covered entity can 
demonstrate that the accommodation would impose an undue 
hardship._-."§ 102(b)(5). 

By contrast, the proposed revisions to the Human 
Rights Law require "all accommodation that can be made except 
such accommodation that a covered entity can demonstrate would 
cause undue hardship •.. " (§ 8-102(20)(emphasis added)), 
thereby setting a significantly higher standard than what 
otherwise may be considered "reasonable". 

(c) Current Use of Illegaa Drugs and Alcohol 

The ADA excludes "any employee or applicant who is 
currently engaging in the illegal use of drugs" from the 
definition of a "qualified individual with a disability". §§ 
l04(a) & 510. Further, the ADA provides that an employer "may 
hold an employee who engages in the illegal use of drugs or who 
is an alcoholic to the same qualification standards for 
employment or job performance and behavior that such entity 
holds other employees even if any unsatisfactory performance or 
behavior is related to the d~ug use or alcoholism of such 
employee." § 104( c )( 4). 

The proposed revisions broadly define disability(§ 
8-102(18)), do not except current drug users, and do not 
provide the defense relating to qualification standards. 

In addition, the ADA specifically excludes from the 
definition of "disability" various conditions, including: 
homosexuality, bisexuality, transvestitism, pedophilia, 
transsexualism, exhibitionism, voyeurism, compulsive gambling, 
kleptomania, pyromania, gender identity disorders, current 
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psychoactive substance use disorders, current psychoactive
substance ind.uced organic mental disorders and other sexual
behavior disorders (§§ 508 & 511), and these are not explicitly
excluded in the proposed revisions to the Human Rights law.

(d) Smoking

The proposed revisions do not expressly authorize
smoking restrictions and/or prohibitions. Under the defini-

tions of disability and accommodation, smoking restrictions
could be found to violate the City Human Rights Law, despite
the City's law requiring such restrictions.

(e) Bona Fide-Benefit Plans

The ADA expressly carves out "bona fide benefit
plans"

that are "not used as a subterfuge to evade" the ADA,
from coverage under the ADA. § 501(c). The City revisions do
not contain such an exemption.

Disparate Impact Cases § 8-107(17)

The proposed revisions of the City Human Rights law
contain provisions redefining the standard of proof in
disparate impact cases which otherwise would conform to Wards
Cove Packing Co. Inc. v. Antonio, 109 S. Ct. 2115 (1989).

Although the issue of the -appropriate standard of
proof in these cases continues to be debated both in the
Congress in considering revisions to the proposed Civil Rights
Act of 1990 and among legal practitioners, we·note that the

currently proposed revision of the City Human Rights Law would
create a standard different from that set forth in the vetoed
revision of the Civil Rights Act of 1990, legislation which is

likely to be resubmitted for Congress' consideration in 1991.

The proposed revision provides in § 8-107(17)(a)
that, in a disparate impact case challenging a group of
policies or practices, a prima facie case may be established
without "proof of which specific component or components of
such policies or practices caused such disparate impact . . .".
An employer then would have the burden of establishing that
"each component of the challenged policies or practices either
is essential to the performance of the covered entity's

8
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psychoactive substance use disorders, current psychoactive 
substance in~uced organic mental disorders and.other sexual 
behavior disorders(§§ 508 & 511), and these are not explicitly 
excluded in the proposed revisions to the Human Rights law. 

(d) Smoking 

The proposed revisions do not expressly authorize 
smoking restrictions and/or prohibitions. Under the defini-
tions of disability and accommodation, smoking restrictions 
could be found to violate the City Human Rights Law, despite 
the City's law requiring such restrictions. 

(e) Bona Fide-Benefit Plans 

The ADA expressly carves out "bona fide benefit 
plans" that are "not used as a subterfuge to evade" the ADA, 
from coverage under the ADA •. § 50l(c). The City revisions do 
not contain such an exemption. 

Disparate Impact Cases§ 8-107(17) 

The proposed revisions of the City Human Rights law 
contain provisions redefining the standard of proof in 
disparate impact cases which otherwise would conform to Wards 
Cove Packing Co. Inc. v. Antonio, 109 S. Ct. 2115 (1989). 

. . 
Although the issue of the·appropriate standard of 

proof in these cases continues to be debated both in the 
Congress in considering revisions to the proposed Civil Rights 
Act of 1990 and among legal practitioners, we·note that the 
currently proposed revision of the City Human Rights Law would 
create a standard different from that set forth in the vetoed 
revision of the Civil Rights Act of 1990, legislation which is 
likely to be resubmitted for Congress' consideration in 1991. 

The proposed revision provides in§ 8-107(17)(a) 
that, in a disparate impact case challenging a group of 
policies or practices, a prima facie case may be established 
without "proof of which specific component or components of 
such policies or practices caused such disparate impact ••. ". 
An employer then would have the burden of establishing that 
."each component of the ·challenged policies or practices either 
is essential to the performance of the covered entity's 
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.

legitimate functions or does not contribute to the disparate
impact (emphasis added)",²

§ 8-107(17).

The most recent version of the Civil Rights Act of

1990, in contrast, utilizes a "business necessity"
standard,

defined as an employment practice which bears a "significant
relationship to successful performance on the job" in the case
of measures of job performances, and "significant relationship
to a manifest business objective" in the case of other
employment practices.

* * *

We trust that you will recognize the importance of
the concerns addressed by these comments, reflecting as they do
the consensus of diverse views on our Committee. We thank you
for providing us with this opportunity to address the proposed
revisions and would be pleased to further discuss with you any
questions you may have regarding these comments.

Respectfully submitted,

Commit e on Labor and
Emplo m nt L w of the
Ass i io f t Bar f
th Ci y of ew Y rk

J \W/. W , Chair
.

e bers:

Robert D. Addams
Paul Bailey
Leona L. Barsky
Richard H. Block

Irving Brand
Ronald G. Burden
John D. Canoni
Mary C. Carty

2 The employer's burden under Griggs v. Duke Power Co., 401

U.S. 424 (1971), has previously been to show that the
challenged policy or practice was significantly related
either to successful job performance or to the employer's
legitimate business objectives.
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legitimate functions or does not contribute to the disparate 
impact ( emphasis added)", 2 § 8-107 ( 17). 

The most recent version 0£ the Civil Rights Act of 
1990, in contrast, utilizes a "busine~s necessity" standard, 
defined as an employment practice which bears a "significant 
relationship to successful performance on the job" in the case 
of measures of job performances, and "significant relationship 
to a manifest business objective" in the case of other 
employment practices. 

* * * 
We trust that you will recognize the importance of 

the concerns addressed by these comments, reflecting as they do 
the consensus of diverse views on our Committee. We thank you 
for providing us with this opportunity to address the proposed 
revisions and would be pleased to further discuss with you any 
questions you may have regarding these comments. 

2 

Respectfully submitted, 

abor and 

Robert D. Addams 
Paul Bailey 
Leona L. Barsky 
Richard H. Block 
Irving Brand 
Ronald G. Burden 
John D. Canoni 
Mary C. Carty 

f 

The employer's burden under Griggs v. Duke Power Co., 401 
U.S. 424 (1971), has previously been to show that the 
challenged policy or practice was significantly related 
either to successful job performance or to the employer's 
legitimate business objectives. 
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Ernest J. Collazo
Ira S. Cure
Marvin Dicker
Daniel Engelstein
Alfred G. Feliu
Sheri L. Frumer
Darrell S. Gay
Michael Lanzarone
Leonard Leibowitz

Jay P. Levy-Warren
Bertrand B. Pogrebin
Daniel Ratner
James R. Sandner
Robert S. Savelson
Ronald H. Shechtman
Rosalie B. Shields
Robert T. Snyder
Michael Starr
Catherine Waelder
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HEARINGS ON REVISIONS TO CITY HUMAN RIGHTS LAW

CITY COUNCIL GENERAL WELFARE COMMITTEE

MONDAY, APRIL 22, 1991, 10:00 A.M.

THE GENERAL WELFARE COMMITTEE OF THE CITY COUNCIL CURRENTLY HAS
PENDING BEFORE IT TWO BILLS, EACH OF WHICH WOULD GREATLY STRENGTHEN
THE CITY'S HUMAN RIGHTS LAW BOTH PROCEDURALLY AND SUBSTANTIVELY.

THE ATTACHED CHART SUMMARIZES SOME OF THE MAJOR CHANGES THAT WOULD
BE ACCOMPLISHED BY THE TWO PROPOSALS.
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HEARINGS ON REVISIONS TO CITY HUMAN RIGHTS LAW 

CITY COUNCIL GENERAL WELFARE COMMITTEE ·':-,.. 

MONDAY, APRIL 22, 1991, 10:00 A.M. 

THE GENERAL WELFARE COMMITl'EE OF THE CITY COUNCIL CURRENTLY HAS 
PENDING BEFORE IT TWO BILLS, EACH OF WHICH WOULD GREATLY STRENGTHEN 
THE CITY'S HUMAN RIGHTS LAW BOTH PROCEDURALLY AND SUBSTANTIVELY. 

THE ATTACHED CHART SUMMARIZES SOME OF THE MAJOR CHANGES THAT WOULD 
BE ACCOMPLISHED BY THE TWO PROPOSALS. 

-1-

I 
·i 

1/ 
// /'. 

/ 

R. App. 535



CURRENT LAW P.Avn.R BTLJ FOUNC I I I I
Intro 536-A Intro 465-A

Disparate Impact.

No explicit language Disparate impact Similar to
in statute, but explicitly covered. Mayor's bill,
covered by CCHR Respondent has burden but: 1) no
caselaw. CCHR of proving business language on
caselaw rejects · necessity. Where less discri-

recent U.S. Supreme complainant produces minatory al-

Court decision substantial evidence ternatives;
which forces of less discriminatory 2) use of stan-

plaintiffs, rather alternative, respondent dardized edu-

than defendants, to must prove that alter- cational tests
prove that challenged native wouldn't meet by educational
practice is not its needs as well as institutions
required by challenged practice. immune from
business necessity Business necessity challenge; 3)
(even though employer is defined as practice specifies that

is in best position or policy that bears mere existence

to put forth its significant relation- of statistical

own business needs). ship to significant imbalance in
business objective. employer's

workforce is
not alone suf-

ficient to es-

tablish prima
facie case; 4)
anti-quota lan-

guage; 5) no
definition of
business

. necessity.

Preliminary Injunctive Relief.

Available only in Expanded to cover Similar to

housing cases. employment and Mayor's Bill.

Availability pegged public accommo-

to harm alleged to dations cases.

be suffered by Availability pegged

individual to whether

complainant. respondent's action

would interfere with

any type of relief

that CCHR could
order after a
hearing.

-2-
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CURRENT L.h.W 

Disparate Impact. 

No explicit language 
in statute, but 
covered by_CCHR 
caselaw. CCHR 
caselaw rejects 
recent U.S. Supreme 
Court decision 
which forces 
plaintiffs, rather 
than defendants, to 
prove that challenged 
practice is not 
required by 
business necessity 
(even though employer 
is in best position 
to put forth its 
own business needs). 

!'-'.-\W'R' s __ n_rr.r. 
Intro 536-A 

Disparate impact 
explicitly covered. 
Respondent has burden 
of proving business 
necessity. Where 
complainant produces 
substantial evidence 
of less discriminatory 
alternative, respondent 
must prove that alter-
native wouldn't meet 
its needs as well as 
challenged practice. 
Business necessity 
is defined as practice 
or policy that bears 
significant relation-
ship to significant 
business objective. 

·preliminary Injunctive Relief. 

Available only in 
housing cases. 
Availability pegged 
to harm alleged to 
be suffered by 
indiv.idual 
complainant. 

Expanded to cover 
employment and 
public accommo-
dations cases .. 
Availability pegged 
to whether 
respondent's action 
would interfere with 
any type of relief 
that CCHR could 
order after a 
hearing. 

-2-

rout!<:; r 10 __ I} UJ-
I n t ro 465-A 

Similar to 
Mayor's bill, 
but: 1) no 
language on 
less 'discri-
minatory al-
ternatives; 
2) use of stan-
dardized edu-
cational tests 

·by educational 
institutions 

immune from 
challenge; 3) 
specifies that 
mere existence 
of statistical 
imbalance in 
employer's 
workforce is 
not alone suf-
ficient to es-
tablish prima 
facie case; 4) 
anti-quota lan·-
guage; 5) no 
definition of 
business 
necessity._ 

Similar to 
Mayor's Bill. 

R. App. 536



CURRENT LAW MAYOR'S BILL COUNCIL BILL

Civil Penalties.

Not permitted Up to $50,000 can be Same dollar
awarded in most cases; limits as

up to $100,000 with a Mayor's

showing of wilfullness bill, ex-

or maliciousness. cept
All penalties collected penalty for
go to general fund of systemic

City to compensate for discrimina-

societal injury. Other . tion limi-

penalties include up to ted to
$50,000 and $100/day for $100,000.
violation of CCHR orders, Civil paud-

and up to $250,000 for ties against
systemic discrimination. city agen-

cies paid to
complain-

ants.

Private Right of Action.

No explicit Complainant can choose Equivalent
coverage. whether to.go to CCHR to Mayor's

or State Supreme Court. bill.
Attorneys fees available
for court actions.

Authority to litigate in court

Law Department Equivalent to current law. CCHR may

(Corp Counsel) litigate

has authority its own

to litigate cases.
CCHR cases when
court action is
needed and
to delegate to CCHR

litigation

authority in

specific matters
or classes
of matters.

Systemic discrimination claims litigated in court.. .

No explicit Law Department (Corp CCHR and

coverage. Counsel) can litigate Law Dept.

systemic discrimination can liti-

claims in state court or gate in

delegate authority to CCHR. court.

_3_
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CURRENT LAW MAYOR'S BILL COUNCIL BILL 

Civil Penalties. 

Not permitted 

Private Right of Action. 

No explicit 
coverage. 

Up to $50,000 can be 
awarded in most cases; 
up to $100,000 with a 
showing of wilfullness 
or maliciousness. 
All penalties collected 
go to general fund of 
City to compensate for 
societal injury. Other 
penalties include up to 
$50,000 and $100/day for 
violation of CCHR orders, 
and up to $250,000 for 
systemic discrimination. 

Complainant can choose 
whether to.go to CCHR 
or State Supreme Court. 
Attorneys fees available 
for court actions. 

Authority to l_itigate in court 

Law Department 
(Corp Counsel) 
has authority 
to litigate 
CCHR cases when 
court action is 
needed and 
to delegate to CCHR 
litigation 
authority in 
specific matters 
or classes 
of matters. 

Equivalent to current law. 

Systemic discrimination claims litigated in court. 

No explicit 
coverage. 

Law Department (Corp 
Counsel) can litigate 
systemic discrimination 
claims in state court or 
delegate authority to CCHR. 

-3-

Same dollar 
limits as 
Mayor's 
bill, ex-
cept 
penalty for 
systemic 
discrimina-
tion limi-
ted to 
$100,000. 
Civil penal-
ties against 
city agen-
cies paid to 
complain-
ants .. 

Equivalent 
to Mayor's 
bill. 

CCHR may 
litigate 
its own 
cases. 

CCHR and 
Law Dept. 
can liti-
gate in 
court. 

R. App. 537



CURRENT LAW MAYOR'S BILL COUNCIL BILL

Liability of employees and agents for their own biased acts.

No explicit coverage Employees and agents Equivalent
in employment context, are responsible for to Mayor's
although CCHR caselaw their own discriminatory . bill.
provides for liability acts.
where employee had
power to do more than

carry out decisions
made by others.

Liability of employers for acts of employees and agents.

NO explicit coverage. Liability in housing and Similar to
public accommodations. to Mayor's

Liability in employment bill. No
context for acts of mitigation
managers and supervisors if U1ere was
and for acts of co-workers any prior

where employer knew of act incident of
and failed to take prompt discrimina-

and effective remedial tion.
action or should have known Mitigation
of act and had not exercised factors may
reasonable diligence to also be con-

prevent. Employer can sidered in

mitigate liability for civil determining
penalties and punitive whether em-

damages by showing affir- ployer

mative anti-discrimination should have

steps it has taken. known of
.discrimina-

tory act.
No mitiga-

tion of

punitive
damages.

Liability of employers for acts of independent contractors.

No explicit Liability where contractor., Similar

coverage. in furtherance of employer's to Mayor's

business, discriminates, and bill. No

employer knows and condones. mitigation

. of civil
penalties

available.

-4-
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Liability of employees and agents for their own biased acts. 

No explicit coverage 
in employment context, 
although CCHR caselaw 
provides for liability 
where employee had 
power to do more than 
carry out decisions 
made by others. 

Employees and agents 
are responsible for 
their own discriminatory 
acts. 

Equivalent 
to Mayor's 
bill. 

Liability of employers for acts of employees and agents. 

No explicit coverage. Liability in housing and 
public accommodations. 
Liability in employment 
context for acts of 
managers and supervisors 
and for acts of co-workers 
where employer knew of act 
and failed to take prompt 
and effective remedial 
action or should have known 
of act and had not exercised 
reasonable diligence to 
prevent. Employer can 
mitigate liability for civil 
penalties and punitive 
damages by showing affir-
mative anti-discrimination 
steps it has taken. 

Similar to 
to Mayor's 
bill. No 
mitigation 
if there was 
any prior 
incident of 
discrimina-
tion. 
Mitigation 
factors may 
also be cx::n-
s i de red in 
determining 
whether em-
ployer 
should have 
known of 
.discrimina-
tory act. 
No mitiga-
tion of 
punitive 
damages. 

Liability of employers for acts of independent contractors. 

No explicit 
coverage. 

Liability where contractor, 
in furtherance of employer's 
business, discriminates, and 
employer knows and condones. 

-4-

Similar-
to Mayor's 
bill. No 
mitigation 
of civil 
penalties 
available. 

R. App. 538



CURRENT LAW MAYOR'S BILL COUNCIL BILL

Ability of Commission to order complete relief to complainant where
individual discriminator found liable & employer found not liable.

Not mentioned. Commission can order non- Eb crverage.

monetary relief against
employer in order to afford
make-whole relief (such as
restoration of job to
harassed employee) where indi-

vidual respondent found liable.
and employer found not liable.

Discrimination based on perceived membership in a group or based
on association with someone in a protected group.

No explicit language Discrimination based on Equivalent
in statute, but perceived status and on to Mayor's
covered by CCHR association with person bill.
caselaw. of a protected group

explicitly proscribed.

Age bias in residential housing.

Permitted Prohibited except for Equivalent
certain exemptions for to Mayor's
senior citizen housing. bill.

Age bias in public accommodations.

Permitted. Prohibited once Equivalent
CCHR issues regulations to Mayor's

setting forth exemptions bill.

to prohibition based on
bona fide public

policy considerations.

Marital status bias in public accommodations and employment.

Permitted Prohibited. Equivalent

to Mayor's

bill.

Discrimination in two-family, owner-occupied dwellings
where available apartment has been publicly advertised.

Permitted. Prohibited. Similar

to Mayor's

bill.

-5-
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CURRENT LAW MAYOR'S BILL COUNCIL BILL 

Ability of Commission to order complete relief to complainant where 
individual discriminator found liable & employer found not liable. 

Not mentioned. Commission can order non- No coverage. 
monetary relief against 
employer in order to afford 
make-whole relief (such as 
restoration of job to 
harassed employee) where indi-
vidual respondent found· liable. 
and employer found not liable. 

Discrimination based on perceived membership in a group or based 
on association with someone in a protected group. 

No explicit language 
L'l statute, but 
covered by CCHR 
caselaw. 

Discrimination based on 
perceived status and on 
association with person 
of a protected group 
explicitly proscribed. 

Age bias in residential housing. 

Permitted Prohibited except for 
certain exemptions for 
senior citizen housing. 

Age bias in public accommodations. 

Permitted. Prohibited once 
CCHR issues regulations 
setting forth exemptions 
to prohibition based on 
bona fide public 
policy considerations. 

Equivalent 
to Mayor's 
bill. 

Equivalent 
to Mayor's 
bill. 

Equivalent 
to Mayor's 
bill. 

Marital status bias in public accommodations and employment. 

Permitted Prohibited. 

Discrimination in two-family, owner-occupied dwellings 
where available apartment has been publicly advertised. 

Permitted. Prohibited. 

-5-

Equivalent 
to Mayor's 
bill. 

Similar 
to Mayor's 
bill. 

R. App. 539
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CURRENT LAW MAYOR'S BILL COUNCIL BILL

Discrimination by religious organizations.

Permitted where Only permitted where Exemption
preference is preference is not
calculated to calculated to available
promote religious promote religious to reli-

principles. Also, principles. In housing, gious or-

an absolute co- adopts provision of ganization
religionist federal fair housing act which re-

preference is per- which makes exemption stricts
mitted regardless of available only if mem- membership
whether or not such bership in religion is on account
preference is not restricted on ac- of race,
calculated to count of race, color, color or
promote religious or national origin. national
principles. origin.

For reli-

gions with-

out such
restric-

tions, ex-

emption
only per-

mitted
where
preference
is calcu-

lated to
promote
religious
principles.

Strength and clarity of disability coverage

No affirmative CCHR caselaw is Similar

statement of re- explicitly incorporated to Mayor's

quirement to make into statutory language. bill, except

reasonable accom- Affirmative statement of that

modation; no ex- requirement to make definition
plicit language on reasonable accommodation. of dis-

burdens of proof. ability is

Note: CCHR caselaw limited to

holds that respondent
"known"

must make such accom- disability.

modation as would enable

person to meet essential

requisites of job or

benefit, except for that

accommodation which

respondent proves would

cause it undue hardship.

-6-
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CURRENT LAW MAYOR'S BILL 

Discrimination by religious organizations. 

Permitted where 
preference is 
calculated to 
promote religious 
principles. Also, 
an absolute co-
religionist 
preference is per-
mitted regardless of 
whether or not such 
preference is 
calculated to 
promote religious 
principles. 

Only permitted where 
preference is 
calculated to 
promote religious 
principles. In housing, 
adopts provision of 
federal fair housing act 
which makes exemption 
available only if mem-
bership in religion is 
not restricted on ac-
count of race, color, 
or national origin. 

Strength and clarity of disability coverage 

No affirmative 
statement of re-
quirement to make 
reasonable accom-
modation; no ex-
plicit language on 
burdens of proof. 
Note: CCHR caselaw 
holds that respondent 
must make such accom-
modation as would enable 
person to· meet essential 
requisites of job or 
benefit, except for that 
accommodation which 
respondent proves would 
cause it undue hardship. 

CCHR caselaw is 
explicitly incorporated 
into statutory language. 
Affirmative statement of 
requirement to make 
reasonable accommodation. 

-6-

COUNCIL BILL 

Exemption 
not 
available 
to reli-
gious or-
ganization 
which re-
stricts 
membership 
on account 
of race, 
color or 
national 
origin. 
For reli-
gions with-
out such 
restric-
tions, ex-
emption 
oi:ily per-
mitted 
where 
preference 
is calcu-
lated to 
promote 
religious 
principles. 

Similar 
to Mayor's 
bill, except 
that 
definition 
of dis-
ability is 
limited to 
"known" 
disability. 

R. App. 540



CURRENT LAW MAYOR'S BILL COUNCIL BILL

Requirement .to answer; sanctions for non-cooperation.

None (although Respondents re.quired Equivalent
CCHR caselaw to answer or face to Mayor's
provides for default; range of bill.
adverse inferences sanctions set out
to be drawn for for failure to
failure to comply comply with discovery
with discovery orders.
requirements).

Recordkeeping

No coverage CCHR can order respondent CCHR can
to preserve existing re- order both
cords and continue to make record

existing types of records. generation
CCHR to hold hearing to and main-

develop recommendations tenance.
on whether the law should
be amended to authorize
CCHR to require businesses

to generate new records.

Discriminatory harassment

No coverage. Prohibits threats, intimi- Equivalent

dation, force, or coercion to Mayor's
which interfere with per- bill.

son's exercise of rights
protected under law .because

of protected class.

Discriminatory boycotts

No coverage. Prohibits as unlawful CCHR given

discriminatory practice extensive

discriminatory boycotts, reporting

exempting boycotts rela- obligations

ting to labor disputes or as to

protesting discriminatory whether a

practices. Standard boycott is

administrative enforcement discrimina-

procedure provided. tory. No

authority to
adjudicate
administra-

tively.

-7-
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CURRENT LAW MAYOR'S BILL COUNCIL BILL 

Requirement .to answer; sanctions for non-cooperation. 

None (although 
CCHR caselaw 
provides for 
adverse inferences 
to be drawn for 
failure to comply 
with discovery 
requirements). 

Recordkeeping 

No coverage 

Respondents re.quired 
to answer or face 
default; range of 
sanctions set out 
for failure to 
comply with discovery 
orders. 

CCHR can order respondent 
to preserve existing re-
cords and continue to make 
existing types of records. 
CCHR to hold hearing to 
develop recommendations 
on whether the law should 
be amended to authorize 
CCHR to require businesses 
to generate new records. 

Discriminatory harassment 

No coverage. 

Discriminatory boycotts 

No coverage. 

Prohibits threats, intimi-
dation; force, or coercion 
which interfere with per-
sonrs exercise of rights 
protected under law .because 
of protected class. 

Prohibits as unlawful 
discriminatory practice 
discriminatory boycotts, 
exempting boycotts rela-
ting to labor disputes or 
protesting discriminatory 
practices. Standard 
administrative enforcement 
procedure provided. 

-7-

Equivalent 
to Mayor's 
bill. 

CCHR can 
order both 
record 
generation 
and main-
tenance. 

Equivalent 
to Mayor's 
bill. 

CCHR given 
extensive 
reporting 
obligations 
as to 
whether a 
boycott is 
discrimina-
tory. No 
authJri ty to 
adjudicate 
administra-
tively. 

R. App. 541



. . . Int. 465 and Mayor's Human Rights Bills:
Major Points of Comparison

D Employer Liability for Independent Contractors

- Int. 485 makes only the City vicariously liable for the .

discriminatory acts of its iñdq:rdant contractors to the same extent

as it would be liable for the acts of its empicyaas/agents,

- Mayor's bill makes g employers (including the City)

vicariously liable for the discriminatory acts of independent

contractors if employer haÖ actual knowledge of and acquiesoed in

those acts,

Civil Penalties Against the City . .

Int. 485 allows the Commission and courts to assess civil

penalties against City agencies to be paid to the o= 25.-..-'. Note .

that civil penalties assessed against other than City agencies are not

paid to the complainant but rather into the general fund. .

Mayor's bill provides for civil penalties assessed against any

party to be paid into the general fund, Thus the City will not .

suffer a loss of funds.

Disability - Drug/Alcohol Addiction .

- Int. 465 would define person with a disability to include

alcoholics and drug addicts who are ourrent abusers.

. - Mayor's bill would nanthne existing law and protect only

recovered or recovering aleclislies and drug addicts who are currently

. . free of abuse.

Reasonable Accommodation to Persons With Disabilities .

- Int. 465 requires persons subject to the law (e.g.

employers, building owners) to make "g enanmmadation that can be

made" ·except if it would cause undue hardship to the person's .

business. This could be cGrastrued to include any accomunodation

requested by the person with a disrahiHiv.

. - Mayor's bill requires persons subject to the law to make

such accommodation as shall enable" a person with a disability to

meat the job requisites or enjoy the rights in question except it it

would cause undue hardship to the person's business.
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. M!,tor Points orComDarJsan 

~- : .... :~ .. ln!PlQffl' u,;_bDitv ror Independent Qontnctora 

Int, 4B5 makes only the City vloarJously Hable for the 
. . 

· dlsorlmfnatoey acts of Its Independent oontraotora to the same ex:tent 
as it would be liable for the aots of Its employees/agents, 

i-,:avor's bW makes all employers (lnoludlnl' the · City) 

vioa~ously liable for the discriminatory acts of Independent 

oontraotors . If •ployer hacl actual lmowledga or and aequlesoed In 

those acts, 

givll Penalties Apfnat tha Clly 

Int. 485 allows the Commission and courts to assess olvil 

penalties_ against Clty agencies to ba pald to the complainant.· Note 

that civil penalties asaeased against other. than City ageneles are not.· 

paid to the cmaplalnant but rather Into the renenl fund, 

Mayor's bm for olvb penalties aaaessed against any 

party to be paid in~o the general fund. Thus·, the City will not 

suffer a . Joss of funds. 

DJaabillty Drug/~ Addlothm 
Int. 485 would define person with a din.blllty to Include· 

alcoholics and drug addicts who are aurrent abusers. 

Mayor's bill would continue existing law and protect only 

recovered or recovering alcoholics and drug who are currently 

tree of abuse. 

·-able Aecamaadatlon to Penas With DfaabJJlllea 

Int, 485 requires persons subjeot to _the law (e,g-, . 

employers, building owners) to make "ID accammoda.tlon that can be 

m~de" ·except If It would cause andue hardship to the person's 

business. This could be construed to Include any aooomaadatlon 

requeated by the person with a disability, 

Ma.YOr'a bm requires· persona subject to the law to mke 

"auoh acoommodatlon as shall enable" a person with a dlsabWty to 

meet the Job requisites or anJoy the rights In except it It 

wau1d oauaa undue hardahlp to the penan's business. 

. . .. , .. 
• . !,.•J ,, .. : 

••• ·- '!I ,. 

.,. • .. 
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Wiscriminatory Boycotts

. - Int. 465 is silent.

. - Mayor's bill would add a provision similar to that in State .

. law to make it unlawful under the City's law to engage in a

discriminatory boycott,

Adding the boycott proviefen to the City's law would have

. the following benefits:
..

- Gives Com:::ision authority to file an administrative

complaint.

Adds more protected categories (disability, age, sexual.

orientation, alienage and eitiEênsliip status).

- Allows injured persons to bring a private action in court to

. recover damages, including.attorney's fees.

. Age Discrimination in Public Accommodations n

- Int. 465 would prohibit age discrhaination by places and

praviders of public acco==odation and would take effect in 90 days.

- Mayor's bill has the same provision but would not take

effect until the Commission by rule sets forth exe=pHens in the

public interest (e.g. senior citizen discounts, restrictions on viewing

. adult films, peer group age limits).
.

Chairperson's Term

- Int. 465 would provide a four year term for the Commission

Chair.

. - Mayor's bill continues current law which gives all

. Commission members a term ('--'-9'-g the Chair) but apecifies that

. the Chair serves in the capacity as chair only at the pleasure of the
..

Mayor.

Liability of Non-Guilty Respondents

Int. 465: Where there are several respondents and one is

found guilty of discrimination but the others are not, the non-guilty
.

respondents and.any necessary party can be ordered to provide

injunctive relief.

Mayor's bill: The only non-guilty respondents who ean be

ordered to provide injunctive relief are employers where their

employee/agent has been found liable.

-2-
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. :-··. Int. 466 Is silent • 
·•. 

Mayor's bW ·would add a provJslon almllar to that In state : · 

· . law fo 111a.ke it unlawful under the City's law to engage · 1n u. · 

· discriminatory boycott, 

Adding the boycott provision to the City's law would have . 

the following b~neflts: 

Glvea Commission authority to rue an admlnlstratlve 

oomplamt, 

Adds aore protected categories (dlsabfilty, age, sexual. 
' 

orientation, allenage and citizenship status), 

Allows Injured persons to bring a private action In court to 

recover damages, including attorney's fees~ 

· . Age Dlserlmfnatlon ID Publle AccmuaodatlGu 

. - · Int. 465 would prohibit age discrimination }?y plaoea and 

: providers ·or public accommodation and wouid t.ake effect ht 90-days. 

Mayor's bfil has the same provision· but would not take 

effect until the C0111111lsslon by rule sets forth exemptions In the 

public Interest {e.g. senior clth1en discounts, reetrlctlona on viewing 

adult fflms, peer group age Umfts) • 

Chalrperaoa's Tera 

Int. 48& would provide a four year term for the Commission 

Chair. 

Ma;xor's bm continues current law which gives all 

C~IIUldsmon members a term (lncludhJg ·u.e Chair) bat apaelfles that 

. the Chair serves In the capacity as chair only at the pleasure at the 

· Y.WJlw or Non-aantr Reapcmdenta 

Jnt. 485: Where there are aaveral respondents and one Is 

found guilty of dlacrimlnatlon but the others are not, tbe non-guDty 

reepondenta and . any necaaaary party can be onlend to provide 

fnJunotlve relief. 
.. 

bOl: The only non-guilty Tespondenta who can be 

ordered to provide lnjwiaUve relief are •Ployen where their 

eaployee/arent has been found Hable. 

·2· 

: ... -~ . ··=l'i-·"" :'(~": .• 
. . • 

i ,-..... 
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Discriminatory Harassment

Note that both bills give the Corporation Counsel powers to seek

. injunctive relief and elvil penalties for d|scrim:ñat=r-f harassment, but

Mayor's bill would also give the Commission authority to

prosecute administrativa complaints of discr!minstery harassment and

allow aggrieved persons to bring a private action for damages,

including attorney fees.

C_ommission's Authority to Appear in Court

. - Int. 465 authorizes the Com=!=fon to appear on its own in

court to carry out the Commission's enforcement powers (seeking

injunctive relief, enforcing Commission orders, seeking oivil

penalties). It also authorizes the Commb=ion to bring civil actions to

eliminate systsmic discrimination.

- Mayor's bill provides for the Corporation Counsel to appear

on the Commission's behalf or designate Comintssion attorneys

regarding the above functions.

. Fair Housing Act Provisions

Int. 465 does not make any amendments to the F.:n:!n

discrf=f=aMaa provisions spanifinaUy designed to conform the City's

law to the federal Fair Housing Act amendments of 1988.

. - Mayor's bill makes substantial technical and substantive

amendments to the housing provisions to conform the City's law to the

federal law so that the Commission can qualify to receive funds to

process federal housing complaints,

C_m••rfaafon Powers Regarding Hate Crfshes

- Int. 465 specifies that the Commission has the power to

enlist the cooperation of groups In mediation efforts to eliminate "hate

orimes." "Hate crimes" means crimes that manifest evidence of

prejudice based on race, religion, ethnicity, disability, gender or

alienage or citizenship status. Protected categories omitted are sexual

orientation and age.

Mayor's bill contains no such provision. However, the

Commission under existing law has the power to engage In mediation

efforts with regard to all protected categories. This includes the

power to mediate concerning circumstances surrounding a "hate

crime"

-3-
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llftiorJmfnai:ory ~t 
Note that both_ bllts give the Corporation Counsel powers to seek 

Injunctive relief and civil penalties for discriminatory harassment, but 

Mayor1s bill would also give the Com.mission authority to 

prosecute administrative complaints of dfscrlmfnatory harassment and 

allow aggrieved persons to bring a private acUon for damages, 

including attorney fees. 

Connplsslon'a Authority to Appear ·tn Court 

Int. 465 authorizes the Commission to appear on· its own in 

oourt · to carry out the Commlsslon1s enforcenent powers {seeking 

injunotlve relief, enforcing Commission orders, seeking clvJI 

penalties). It also authorizes the Commission to br_fng civil actions to 

eliminate systemic discrimination, 

Mayor's bill provides for the Corporation Counsel to appear 

on the Commission's behalf or designate Commission attorneys 

regarding the above functions, 

Pair Housing Act Provisions 

Int. 4&5 does not make any amendments to the housing 

discrimination provisions specifically designed to conform the City's 

law to the federal Fair Housing Act amendments of 1988, 

M!-.Y.or's bUI makes substanUal technical and substantive 

amendments to the housing provisions to conform the City's law to the 

federal law so that the Commission can qualify to receive funds· to 

process federal housing complaints. 

c--rRBla Pinren Reprdfng Bate Crlaea 

Int. 485 speclries that the Comlllisslon has the power to 

enlist the cooperation or groups In mediation efforts to elhdnate. "hate 

crimes." "Hate crimes" means crimes that manifest evidence of 

prejudice based on race. religion, ethnicity, disability, gender or 

allenage or cltlzenshfp status. Protected categories omitted are sexual 

orlentallon and age. 

Mayor's bill contains no au.oh provision. However, the 

Commission under existing law has the power to engage In aediatlon 

efforts wlth regard to all protected categories. "nib lncludee the 

power to mediate concemlng clrcumstanees surrounding a "hate 

crime", 
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Section-by-Section Analysis

Introduction

The City's Human Rights Law (§8-101 et s..e_q. of the

Administrative Code of the City of New York) has been in the

forefront of civil rights laws, providing ,protection for all persons

from invidious discrimination. As part of a generation of Federal and

State discrimination laws which created vital substantive rights and

institutions charged with enforcing those rights, the City's law has

made a valuable contribution to advancing civil rights in the City.

While the law has been amended on nt£merous occasions to expand its

substantive scope, the basic enforcement mechanism of the law has

remained virtually unchanged since 1965. The benefits of twenty-five

years of experience in enforcing this Iaw, as well as the collective

wisdom gained from the enforcemênt of Federal and State laws, now

make it clear that the enforcement mechanisms of the City's law must

be strengthened and expanded and that many of the substantive

prõvisians should be expanded, harmonized or clarified. In

recognition of the vital role served by the City in protecting civil

rights, it is time now to move the City's law into the next generation

of civil rights laws. The foucwing is a section-by-section analysis of

all of the provisions of the bill.

98-101 Policy

This section, which is in current law, expresses the policy

reasons for enacting the Human Rights Law. The amendment would

update this section by referring to all of the prohibited grounds for

discrimination. It would make clear the broad authority conferred
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Sect:lon·by-Sectron AnalJsls · 

IntroduaUon 

The City's Human Rights L11w (§8-101 et seq. or the 

AdmlnfstraUve Code or ·the City or New York) has been In the 

forefront of civil rights laws, providing ,protection for all persons 
• 

from Invidious discrimination. As part or a'generaUon of Federal and 

State · discrimination laws which created vital substantive rights and 

Institutions charged with enrorclng those rights, the City's law has 
. . 

made a valuable contribution to advancing civil rights In the City. 

Wblle ~• law has been amended on nli'm~rous occasions to expand Its 

substantive scope, the basic enr orcement mechanism or the law has 

remained virtually unchanged since 1965. The benerlts or twenty-five 

years or experience In enrorclng this Jaw, as well as the colleoUve 

wisdom gamed from the enforcement or Federal and State laws, now 

make It clear that the enrorcement mechanisms or the City's Jaw must 

be strengthened and expanded and that many or the substantive 

provisions should be expanded, harmonized or clarified. In 

recognition of the vital role served by the City In protecting civil 

rights, It Is time now to move the City's Jaw Into the next generation 

or clvD rights laws. The following :Is a section-by• section analysis of 

all of the provisions of the bill. 

18-101 PoUcx 
Th:ls section, which Is In current law, expresses the poUcy 

reuons [or enacting the Human Rights Law. The amendment would 
....... 

update this section by referring to all or the prohibited grounds for 

discrimination. It would make clear the broad authority conferred 
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.

upon the ComMes!en to prevent discrimination from playing any role .

in actions relating to employment, public acco--s dations,
housing' and

other real estate. It is intended that the Human Rights Law be

liberally construed to recognize the Comm!esion's broad authority to

prevent discrimination. . ,

58-102 Definitions
"Person" (subd. 1)

The amendment makes clear that "person" includes natural

persons, group associations, organizatipnh and governmental bodies or .

agencies.

"Emplover" (subd. 5)

Current law prohibits an "emplõÿer"
from engaging in all

forms of saployment discrimination and defines "employer" to exclude

employers with fewer than four. employees. The amendment would

clarify that the definition of "employer"
applies only to the

employment discrimination provisions. When employer is used in other

provisions of the bill, i.e., 68-107(13) (employer's liability for the

discriminatory acts of its employees), it is intended to have its

ordinary meaning. The amendment would also provide that certain

persons employed as independent contractors would be counted as

persons employed for purposes of determining whether an employer

employs four or more persons and is thus subject to the employment

discrimination provisions. It should be noted that employees who are
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upon the Commission to prevent discrimination from playing any role 

In aotlons relating to employment, public accommodations, housing and 

other real estate. It ls fnt,nded that the HumRJ1 Rights Law be. 

liberally construed to recognize· the Commission's broad authority to 

prevent discrimination. 

1s•102 Definitions 
_Person" (subd. 1) 

The· amendment makes clear that "person" Includes natural 

persons, group associations, organizatfpnl, ·and governmen_tal bodfes or 

agenc~es. 

"Employer" (BUbd. 5) 

Current Jaw prohibits an_ "employer" from engaging In all 

rorms of employment dlscrlmfnatlon and defines "employer" to exclude 

employers with rewer than tour. employees. The amendment would 

clarity that the definition or "employer" applies only to the 

- employment discrimination provisions. When employer Is used In other 

provisions or the bW, I.e., 18·107(13) (employer's llabmty for the 

discriminatory acts or Its employees), It ls Intended to have Its 

ordinary meaning. The amendment \Yould also provide that certain 

persons employed u Independent contnctors would be counted as 

persons employed for purposes of determining whether an employer 

employs four or more persons and Is thus subject to the employment 

discrimination provisions. It should be noted that employees who are 

R. App. 546



parents, spouses, or children of the emplayer will also be counted as

persons employed for this purpose. See 98-107(1)(f).

"Employee" (former subd. 6)

. The purpose of the definition of the term "employee" in the

current law is to exclude certain family members and domestio workers

from the employment discrimination provisions of the law. Technically

the definition did not achieve this purpose since in the current law

the term "employee" is .not used in these provisions. The

inappropriate definition of
"employee"

is deleted and the employment

discrimination provisions are amendefl Sto carry out the intended

purpose of the deleted definition with respect to the parents, spouse

or child of an employer. See §8-107(1)(f). The proposed amendment

does not exclude domestic workers from the employment discrimination

provisions.

"Educational Institution" (new subd. 8)

The bill would add a definition of educational institution.

"Place or Provider of Public Accommodation"(subd. 9)

The amendment to this subdivision would change the term

"place of public
acc:=medation"

to "place or provider of public

ac::=:dstion." This change is intended to clarify the term "place

of public
accommodation" to make clear that it is intended to include

providers of goods, services, facilities, accommodations or

advantages. The amendment would streamline the definition by

eliminating the long 1fst of specific types of public accommodations and

replace that with a generic definition.

.
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parents, spouses, or children or the employer wlil also be cour:ated as 

persons employed ror this purpose, See 18·107(1) (f_). 

"Emplo:yee" (rormer subd . . &) 

The purpose of the deflnlUon of the term "employee" In the 

current law la to exclude certain family members and domesUo workers 

from the employment dJscrlmlnatlon provlsl~"* of the ·.law. Technically 

the definition dJd not achieve this purpose since In the current law 

the .term "employee" Is .not used tn these provisions. The 

.· Inappropriate derln!Uon of "employee" Is deleted and the employment 

cUscrlmlnatlon provisions are amendefl t to carry out the Intended 

purpose or the deleted definition with respect to the parents, spouse 

or child or an employer. See H·lO'l(l)(f). The proposed amendment 

does not ex~lude domestic workers from the employment discrimination 

provisions. 

"Educational Institution" (new subd. 8) 

The bDI would add a definition or educational Institution. 

"Place or Provider or Public Accommodatfon"Csubd. 8) 

The amendment to this subdivision would change the term 

"place or public accommodaUon" to "place or provider or public 

accommodation." This change Is Intended to clarity the term "place 

or publlo accommodation" to make clear that ft Is Intended to Include 

providers or goods, aervfces, laclllUes, accommodations or 

advantages. The amendment would streamline the deftnltlon by 

eliminating the long Ust or specltlo types or public Rocommodatlons and 

replace that with a generic definition. 

•3· 
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. The amêiidment would also eliminate the current exclusion
.

of public libraries, schools, colleges and other educational

institutions. This results in the implicit inclusion of these

institutions in the definition of public accommodation, and thereby

subjects them to the prohibitions on . discrimination by public

accommodations. See §8-107(4). The term "place or provider of

public accommodation" would now include both public and private

educational institutions. Although a variety of other laws including

the State Civil Rights Law §40 and the Education Law §§ 313, 3201

and 3201-a cover certain aspects of discrimination in schacis and the.

Board of Education has adopted a nondiscrimination policy and an

internal procedure for resolving complaints of discrimination by

students, the City has an independent and overriding interest in

routing out discrimination from its schools. Extension of the City

Human Rights Law in this area would make available to aggrieved

. persons the administrative remedies provided by the Commission as

well as the right to bring a private action and recover attorneys

fees.

The amendments to this subdivision also narrow the

exclusion for places of accommodation that are distinctly private by

providing that only clubs could be considered distinctly private.

This would foreclose doctors, dentists and other professionals from

arguing that their practices are distinctly private and thus not

subject to the prohibitions against discrimination.

"Housing
Accommodation" (subd. 10)

-4-
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The amendment would also eliminate the current exclusion 

· or public libraries, schools, colleges and other educational 

lnsUtuUons. This results In the lmpllclt Inclusion or these 

lnsUtuUons In the definition of public accommodaUon; 1U1d. thereby 

subjects them to the prohfbltJons on . discrimination by public· . . ,, 
_accommodations. See 18-107(4). The term "place or provider of 

public accommodation" would now Include both public and private 

educational lnsUtutfons. Although a variety or other· Jaws Including 

the State Civil Rights Law 140 and the Education Law H 313, 3~0~ 
. . . , 

and 3201-a cover certain aspects of cifscrfmlnatlon In schools and the: 

·Board of Education has adopted a nondiscrimination policy and an 

Internal procedure for resolving complaints or discrimination by 

students, the City has an Independent and overriding Interest In 

routing out discrimination from I~ schools. Extension or the City 

Human Rights Law In this area would make avaflable to aggrieved 

persons the administrative remedies provfd~d by the Commission as 

well as the right to brJnr a private action and recover attorneys 

fees. 

The amendments to this subdivision also narrow the 

exclusion for places of accommodation that are dlstlnoUy private by 

providing that only · clubs could be considered dlstlncUy private. 

This would foreclose doctors, dentists and other professionals from 

arguing that their · pracUces are dlstbiotly private and thus not 

subject to the prohlblUons. ~galnst dJscrlmlnaUon. 

"Rousing Accommodation" (subd. 10) 

R. App. 548



The amendment would include publicly-assisted housing

accommodations within the definition of "housing
--v......-dation,"

(except where otherwise expressly provided) thereby reflecting the

consolidation of provisions governing public and private housing

discrimination effected in a subsequent section. See §8-107(5).

"Publicly-assisted Housing
Accommodations" (subd. 11)

The only substantial difference which remains in the

provisions of the Human Rights Law which cover private housing and

those which cover publicly-assisted housing is that the exemptions .

from the prohibition of housing discrimination for the rental of

owner-occupied one and two family homes and for the rental of rooms

in owner-occupied apartments do not apply to publicly-assisted

housing. See 98-107(5)(a)(4)(1) and (2). Thus, the definition of

publicly-assisted housing serves to limit the applicability of these

exemptions. The amendment to this subdivision would broadan the

definition of publicly-assisted housing to include certain tax-exempt

homes or publicly financed homes sold after July 1, 1991 and all

homes with mortgages financed, guaranteed or insured at any time by

a government agency whether or not the mortgage is still

outstanding. By broadening the definition, the bill would thus

subject the rental of certain owner-occupied one and two family homes

and owner-occupied apartments, which are not covered by the current

law, to the housing discrimination provisions.

"Multiple Dwelling" and "family" (subd. 12)

The definition of "multiple
dwelling" is deleted because the

only reference to it is in the definition of publicly-assisted housing

-5-
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The amendment would include publicly-assisted housing 

accommodations within the derJnlUon of "housing accommodation," 

(except where otherwfse expressly provided) thereby reflecting the 

consolidation or provisions . governing public and private housing 

cUsorlmlnatlon effected In a subsequent sec.tlon. See 18·10'1(5). 
,:~ 

"Publlol,:·asslsted Bou.sing Accolll!Jlodations" (subd. 11) 

The only substantial difference which remains In the 

provisions or the Human Rights Law whfch cover private housing and 

_ those whfch cover publicly-assisted housing Is that the exemptions 

from the prohibition of housing dific;imlnatlon for the rental or 

owner-occupied one and two family homes and for the rental or rooms 

In owner-occupied apartments do not apply to publicly-assisted 

housing. See li8·10'l(S)(a)(4)(1) and (2). Thus, the definition or 

publicly-assisted housing serves to limit the appllcabll~ty or these -

exemptions. The amendment to this subdivision would broaden the 

definition or publicly-assisted housing to Include certain tax-exempt 

homes or publicly financed homes sold after July 1, 1991 and all 

homes with mortgages financed, guaranteed or Insured at any time by 

a government agency whether or not the mortgage ls still 

outstanding. By broadening the definition, the bffl would thus 

subject the rental or certain owner-occupied one and two famDy homes 

and owner-occupied apartments, which are 11ot covered by the current 

Jaw, to the housing discrimination provisions. 

"Multlple Dwelling" and "famDy" (subd. 12) 

The definition or "muJUple dwelling" Is deleted because the 

only rererence to It Is In the definition or publlcly•asslsted housing 

-s-
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accommodation and that reference is deleted. S__ee 98-102(11)(d).

Under current law,
"family" is defined for purposes of defining

multiple dwellings and for purposes of certain exemptions from the

housing discrimination provisions including the rental of

. owner-occupied one and two family housing. See §8-107(5)(a)(4).

With the deletion of the term "multiple dwelling", the amêñdmsñt

makes clear that family is defined only for purposes of those

exemptions.

"Real Estate
Salesperson" (suM

The amendment makes clea6r that the term real estate

salesperson includes persons who have been appropriately authorized

by a licensed real estate broker.

. "Disability" (subd. 16)

The term "handicap" is changed to "disability", a more

modern and less stigmatizing term used in the State Human Rights

Law. The definition is amended to clarity that any person with a

physical, medical, mental or psychological impairment or a history or

record of such an impairment is protected by the law. Those

impairments are defined broadly so as to carry out the intent that

persons with disabilities of any type be protected from discrimination.

The amendments also retain the provision in the existing definition of

"otherwise qualified person" (subd. 16(e)) that in the case of

alcoholism, drug addiction or other substance abuse,
"disability"

only

applies to a person who is recovering or has recovered and currently

is free of the abuse (new paragraph (c)). The amendments also make

clear that "disability"
does not apply to persons who currently are
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· aooommodaUon and that reference Is deleted. See l8·102(1l)(d). · 

Under current law, "family" Is defined ror purposes or defining _ 

multiple dwelllngs and ror purposes or certain exemptf ons Crom the 

housing discrimination provisions including the rental or 

owner-occupied one and two family housing. See 18·107(S)(a)(t). , ,, . 
With the deletion or the term "multiple dwelling", the amendment 

makes clear that famby Is defined only for purposes or those 

exemptions. 

"Real Estate Salesperson" (subd. 15} 
. t 

The amendment makes clelir that the term real estate 

salesperson includes persons who have been appropriately authorized 

by a licensed real estate broker. 

"DlsabWb" {subd. lG> 

The term "handicap" Is changed to "dlsabWty", a more 

modem and less stfgmatfzlng term used In the State Human Rights 

Law. The deflnlUon Is amended to clarlly that any person with a 

·physical, medical, mental or psychological Impairment or a history or 

record or such an Impairment Is protected by the Jaw. Those 

Impairments are defined broadly so as to carry out the Intent that 

persons with dfsabWtles or any type be protected Crom discrimination. 

The amendments also retain the provision In the existing deffnltlop of 

"otherwise qualified person" (aubd. 16(e)) that In the case or 
alcoholism, drug addiction or other substance abus,, "cUsabWty" only 

applies to a person who Is recove~ or has recovered and currenUy 

Is free or the abuse (new paragraph (c)). The amendments also make 

clear that "dlsablllty" does not apply to -persona who currenUy are 

•8-
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.

illegally using controlled substances when the person subject to the

law acts on the basis of such use.

"Covered Entity" (new subd. 17)

This term is added to the law for ease of reference to

persons who are required to comply with the provisions of 98-107.

"Reasonable Acc^=..madation" (new subd. 18

This definition is added for purposes of a new provision

which makes explicit the requirement impl!cit in the existing law that

employers and other persons subject to the City's law make

"reasonable accommodation" to enable' a person with a disability to

satisfy the essential requisites of a fob or enjoy the rights in

question. See §8-107(15)(a). The exception in the definition for

accessedations which cause undue hardship represents existing

Comm!ssion case law. See e.g. Tartaglia v. Jack LaLanne Fitness

Centers, NYCCHR Complaint No. 04153182-PA (June 9, 1986) at p. 21

(public accommodations discrimination); New York City Ca==fecton on

Human Rights v. United Veterans Mutual Housing, Motion Decision

NYCCHR Ccñiplaint No. EM00936-08/14/87-DE (April 4, 1990) at p. 5.

(housing discrimination); see also Doe v. Pleasure Chest Ltd.,

NYCCHR Complaint No. GA-00167020389-DN (July 19, 1990) at p.

29-30 (employment discrimination).

"Sexual Orientation" (new subd. 20)

The bill moves the definition of sexual orientation currently

found in 98-108.1 to the definitional section. This amendment is

technical in nature and reflects the insertion of this protected

category in the lists of protected categories in 98-107.

-y.
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l,lleg_ally using controlled substances when the person subject to the · 

Jaw acts on the basis of such use. 

"Covered Entfty" (new aubd. 17) 

This term ls added to· the Jaw for ease of reference to 

persons who are required to comply with the provisions of IB-107. - . , . 

"Reasonable Accommodation" (new subd. 1sf 
This detinitlon ls added for purposes or a new provision 

which makes explicf t the requirement lmpllclt In the existing law that _ 

employers and other persons subject to the City's la~ make 
. . ' "reasonable accommodatfon~• to enable' a person with a dlsabWty to 

· satisfy the essential requisites of a fob or enjoy the rights bi 

question. See §8•10'l(15)(a). The exception fn the deflnlUon for 

accommodations which cause undue hardship represents existing 

Commission case law. See e.g. Tartaglia v. Jack LaLanne Fitness 

Centers, NYCCHR Complaint No. 04153182-PA (June 9, 1986) at p. 21 

(public accommodations cllscrlmlnatfon); New York City CommJsslon on 

Human Rights v. United Veterans· Mutual Housing. Motion Decision 

· NYCCHR Complaint No. EM00936·08/H/8'1·DE (April 4, 1990) ~t p. &. 

(housing discrimination); see also Doe v. Pleasure Chest Ltd,. 

NYCCHR Complaint No. GA-00167020389-DN (July 19, 1890) at p. 

29-30 (employment discrimination). 

"Sexual Orientation" (new subd. 20) 

The bm moves the definition or sexual orientation currently 

round In 18·108.1 to the definitional section. This amendment Is 

technical In nature and renects the Insertion or this protected 

cateror, In the lists or protected categories In 18-10'1. 

_,_ 
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58-105 Powers and Duties .

The amendments to,this section would expand the powers of

the Commission as well as clarify existing powers. Specifically, the

Commission would be authorized to require persons or companies

under investigation to preserve records in, their possession and to

continue to. make the type of records made by such person or

company in the ordinary course of business where the records are

relevant to determining whether discrimination has taken place (subd.

6).

The amendment expressly afates the Commission's existing

power to investigate and file complaints of pattern or practice

. discrimination, and authorizes the Cemmission to refer to the

Corporation Counsel information on which a civil action (pursuant to

Chapter 4) could be based (subd. (4)(b)).

The amendment clarifies the Commission's existing authority,

in the course of investigating clubs which are or may be places or

providers of public accommodation, to subpoena names of persons

when such subpoena would not be inconsistent with applicable

statutory and case law (subd. (5)(c)). As under existing law, the

Commission's power to investigate clubs would continue to encompass

the power to obtain information which is relevant to the determination

of whether a club qualifies as a place or provider of public

accommodation.

The Commission's authority to delegate its powers, functions

and duties to its employees or agents is made explicit with the

proviso that certain powers, i.e., rule making, issuing orders

.g.
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IB-10S Powers and Duties 

The amendments to ,this sectfo~ would expand the powers or 

the CommJsslon as well as clarl!y existing powers. . Speclrlcally, the 

Commission would be authorized· to require persons or companies 

under Investigation to preserve records In their possession and to . . . . 

continue to. make the type or records made by such person or 
company In the ordinary course or business where the records are 

relevant to ~etermlnlng whether dlscrlmlnaUon has taken place (subd. 

8). : , 
The amendment expressly s{ates the Commission's existing 

power to Investigate and file complaints -or pattern or pracUoe. 

discrimination, and authorizes the Commission to refer to the 

Corporation Counsel Information on whJch a civil action (pursuant to 

Chapter 4) could be based (subd. (4)(b)). 

The amendment clarities the Commission's existing authority, 

In the course or Investigating clubs which are or may be places or· 

providers of public accommodation, to subpoena names or persons 

when such subpoena would not be Inconsistent with applicable 

statutory and case law (subd. (5)(c)). As under existing law, the 

Commission's power to Investigate clubs would continue to encompass 

the power to obtain Information whfcli Is relevant to the determination 

or whether a club qualifies as a ·place· or provider or public 

accommodation. 

The Commission's authority to delegate Its powers, functions 

and duties to lta employees or agents la made explicit with the 

proviso that certain powers, I.e., rule making, Issuing orders 

-•· 
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. relating to records and making a final determination that a respondent

has engaged in discrimination, could be delegated only to Commissi-2-n

members (subd. (8)). The amsndment also makes explicit that the

Commission's power to appoint employees and assign them duties may

be exercised by the Chairperson.

§8-106 Relations With City Denarknents and Agencies

The amendments to this section would enable the Com=fectan
.

to require a city agency to furnish information without first

consulting the Mayor.

§8-107 Unlawful Discriminatory Practices

Protected Categories

The provisions in current law describing unlawful

7 discriminatory practices are amended to make clear that the law

prohibits discrimination based on perceived, as well as actual, age,

race, creed, color, national origin, disability, marital status, gender,

sexual orientation and alienage or citizenship status. The term

"gender" is used to replace the term "sex" (with no intent to change

the meaning of the term). This section is also amended to include

sexual orientation and disability, which are covered in separate
!

sections of the current law, in the list of protected categories so that

the law will now provids in one place a list of all the prohibited types

of discrimination.

Employment and Apprentice Training Programs .(subds. 1 and new
subd. 2)

The amendments to these provisions would prohibit

empicyment discrimination based on marital status, and thus would

conform the City's law to the State IIuman Rights Law. Currently,

-9-
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relating to records and making a final determination that a respondent 

has engaged In dJscrlmlnatlon, could be delegated only to Commission 

members (subd. (8)). The amendment also makes explicit that the 

Commission's power to appoint employees and assign them duties may 

be exercised by the Chairperson. 

18-108 Relations With City Departments and Agencies 

The amendments to this section would enable the Commission 

.to require a city agency to furnish Information without first 

consulting the Mayor. 
. . . , 

18-107 Unlawful Dlscrimlnatory Pnctfces 

· Protected Categories 

The provisions In current law describing unlawful 

dlscrlmfnatory practices are amended to make clear that the Jaw 

prohibits dlscrlmlnatlon based on perceived, as well as actual, age, 

race, creed, color, national origin, disability, marital status, gender, 

~exual orientation and alienage or citizenship status. The tenn 

"gend~r" Is used to replace the term "sex" (with no Intent to change 

the meaning or the term) • This section is also amended to Include 

sexual orientation and disablllty, which are covered In separate 

secUons or the current law, In the list or protected categories so that 

the law will now provide In one place a Ust or all the prohibited ~ypes 

or discrimination. 

l!gplo,ment and Apprentice Training Programs (subds. l ancl new 
aubd. 21 

The amendments to these provisions would prohibit 

employment dlscrlmlnaUon based on marital status, and thus would 

eonform the City's Jaw to the State Human Rights Law. Currently, 

•9-
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these subdivisions prohibit employers, employment agencies and labor

organizations from engaging in discriminatory empicyment practices

but are silent as to the individual liability of their employees and

.agents for such practices. The amendment would make explicit such

individual liability.

The language which permits advertisements, statements or

inquiries to express Ilmitations and discrimination based upon a bona

fide occupational qualification is deleted from paragraph (d) of

subdivisions one and two. The employment discrimination provisions

of the current law have been conqtrtied by the courts and the

Cam=lssion to allow limitations or discrimination which are based upon

a "bona fide occupational qualification", although the specific language

which sets forth the defense is contained only in the provisions .

prohibiting discriminatory advertisements or inquiries. See

§8-107(1)(d). "Bona fide occupational qualification" is not defined in

those provisions and thus the courts and the Commission are left to

determine on a case by case basis whether a particular limitation is a

bona fide occupational qualification. While the bill deletes the specific

language "unless based upon a bona fide occupational qualification" in

98-107(1)(d) and (2)(d), it is not intended to eliminate the defense.

The intent is to allow the defense to continue to develop through case

law made by courts or the Commission with the expectation that the

defense will be upheld only in circumstances where distinctions based

on the criteria covered by the law are logical and necessary for the

job or occupation.

-10-
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' . 
these subdivisions prohibit employers, employment agencies and labor 

. organizations from engaging fn discriminatory employment practices 

but ar~ silent as to the fndJvfdual liablllty of their employees and 

The amendment would make explfolt-.suo~ ·· . 
-:~; ·~·>· 

. agents r or such practices. 

lnd.Jvfdual llabWty. ·---'"·:,,,_. _ _.·, 

The language whJch permits advertisements, statements or 

Inquiries to express llrn[tatJons and dJscrlmlnaUon based upon a bona 

ride occupational quallflcatJon Is deleted from paragraph (d) or 

subdlvfslons one and two. The employment discrimination provisions 

of the current law have been com;trbed by the courts and the 

Commission to allow llmftaUons or discrimination whJch are based upon 

a "bona fide occupatJonal quallffcatJon", although the specific language 

which sets forth the defense Is contained only In the -provisions 

prohlblUng discriminatory advertisements or Inquiries. See 

18·107(1)(d). "Bona ride occupational qualification" Is not defined In 

those provisions and thus the courts and the Commission are left to . 

· determine on a case by case basis whether a partJcular limitation Is a 

bona fide occupational qualification~ Whfle the blU deletes the specific 

language "unless based upon a bona fide occupational quallftcaUon" In 

l8·107(1)(d) and (2)(d), It Is not Intended to eliminate the defense. 

The Intent Is to allow the defense to continue to develop through cue 
law made by courts or the Commission with the expectation that the 

defense will be upheld only In circumstances where distinctions based 

on the criteria covered by the law are logical and necessary for the 

fob or occupation. 

-10-
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. The amendment would delete language in paragraph (e) of

subdivisi0ñ one which duplicates the general prohibition against

retaliation in §8-107(6). New language would be added to paragraph .

(e) to provide that the age discri;nination provisions would not apply

to employee benefit plans covered by the federal Employment

Retirement Income Security Act of 1974 ("ERISA") where that federal

law would be preemptive (subd. (1)(e)(i)). This recognizes the

decisi0ñal law that has held ERISA to preempt State and local

discrimination laws in certain circumstances. S_ee Shaw v. Delta

Airlines, Inc., 463 U.S. 85 (1983). Provisions allowing the varying

of insurance coverage based on an employee's age and allowiñg certain

retirement policies.or systems would also be added to paragraph (e).
.

These provisions are derived from language in the existing

. subdivision (3-a) of section 8-107 which is being deleted. S_.eg

§8-107(3-a)(c).

A new paragraph (f) of subdivision one would continue the

present exemption for the hiring, firing and terms and conditions of

employment of parents, spouses and children but would require those

persons to be counted as persons employed for purposes of

determining whether the employer is subject to the law with regard to

other persons employed.

Public Accommodations (new-subd. 4)

This subdivision is amended to prohibit places or providers

of public acco:ñmodation froin discriminating on the basis of age (para.

(a)). In recognition of the fact that certain distinctions based on

age are in the public interest (e.g., senior citizen discounts,

-11-

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021.. 

The amendment would delete language In par!lgraph (e) of 

subdivision · one whJoh duplicates the general prohibition agalns.t 

retaliation In 18•107(6). New language would be added to paragz:aph 

· (e) to provld~ that the age dJsorfmlnation provisions would not apply 

· to employee benefit plans . covered by the federal Employment .. ., .. 
Retirement Income Security Act or 1874 ("ERISA") where that federal 

Jaw would be preemptive (subd. (l)(e)(I)). This recognizes the 

decisional law that has held ERISA to preempt State and local 

discrimination laws In certain circumstances. See Shaw v. Delta 

· Airlines, Inc., 463 U.S. 85 (1983). ,.P;,,vfslons allowing the varying 

or Insurance coverage based on an employee's age and allowlng certain 

retirement policies. or systems would afso be added to paragraph ( e) • 

These provisions are derived Crom language In the exfstlng 

subdivision (3-a) or section 8·107 which Is being deleted~ · See 

§8-107(3-a)(c). 

A new paragraph (() or subdJvislon one would continue the 

present exemption tor the hiring• firing and terms and conditions of 

employment or parents, spouses and children but would require those 

persons to be counted as persons employed for purposes or 
detennlnlng whether the employer Is subject to the law with regard to 
other persons employed. 

PubUc Accommodations (new subd, U 
· This subc:Uvlslon Is amended to prohibit places or providers 

or public accommodation froni" discriminating on the basis or age (para. 

(11)). In recognition or the fact that certain dlstlnctlons based on 
age •~ In the public Interest (e.g.• senior citizen discounts, 

•11· 
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restrictions on viewing adult films and age limits on membership in

peer groups), the Commission is given authority to grant exemptions

from this prohibition when it is in the public interest to do so (para.

(b)). The amendment adding age would not take effect until the

Commission promulgates rules setting forpi such exemptions. Bill

Section 4(1).

Certain exemptions are added permitting educational

institutions (public and private) to make gender distinctions permitted

under specified state or federal lawy (i.e., separate housing,

bathroom and locker room facilities, certain physical education classes

and certain athlette teams) (para. (c)). Private schools would be

allowed to limit admissions to persons of one gender (para. (d)).

Educational institutions would not be subject to the prohibitions on

discrimination as they relate to matters that are strictly educational or

pedagogic in nature (para. (f)). In addition, educational institutions

would not be prohibited from using standardized tests which may have

a disparate impact on protected groups if the tests are used in the

manner and for the purpose prescribed by the test agency which

designed the test (para. (e)).

Subds. 3 and 3-a (deleted)

Subdivision 3, which currently prohibits discriminatioñ in

publicly-assisted housing acce==edations, is deleted and incorporated

into subdivision 5, which covers all housing acce==edations.

Subdivision 3-a, which currently prohibits age discrimination by

employers and licensing agencies, is deleted and Incorporated into

subdivision 1 (Employment) and a new subdivision 8 (Licenses and

-12-
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restrlctJons on viewing adult films and age lfmlls on membership In 

peer groups), the Commission Is given authority to grant exemptJons 

from this prohJblUon when It fs In the public Interest to do so (para. 

(b)). · The amendment adding age would not take errect unW the 

Commission promulgates rules setting forUi such exemptions. em· ,, 
Section 4(1). 

Certain exemptions are added • permitting educational 

lnsUtutJons (public and private) to make gender distinctions permitted 

. under specified state or · rederal lawp (l,e., separate housing, ,. 
bathroom and locker room facWtles, certain physical education classes 

and certain athletic teams) (para. (c)). Private schools would be 

allowed to limit admissions to persons of one gender (para. (d)). 

Educational Institutions would not be subject to the prohlbltJons on 

discrimination as they relate to matters that -.re strictly educatfonaJ or 

pedagogic In nature (para. (f)). In addition, educational Institutions 

would not be prohibited from using standardfzed tests which may have 

a disparate Impact on protected groups It the tests are used In the 

manner and for the purpose prescribed by the test agency which 

designed the test (para. ( e)) • 

Subds. 3 and 3-a (deleted) 

Subdivision 3, which currenUy prohibits dlscrlmlnaUoil In 

publicly-assisted housing accommodatJons, Is deleted and Incorporated 

Into subdivision I, which covers all housing accommodations. 

· Subdlvlslqp-. _ 3•a, which currently prohibits age discrimination by 
. .· .. · . ·-·: . 

employers and licensing agencies, Is deleted and lncorporated Into 

subdivision I (Employment) and a new subdivision 8 (Licenses and 
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Permits). In addition, the limitation in subdivision 3-a on age

discrimination, providing that individuals older than 65 are not

protected thereunder, is removed from the law. This would conform

the City's law to the State Human Rights Law and to the Federal Age

Discrimination in Employment Act.

. Tax-Exempt Non-sectarian Education..Corpora'tions
(former subd. 4 deleted)

The bill would delete this provision governing private

sch::!3 as unnecessary in view of the implicit coverage of educational

institutions (whether public or private) in the public accommodations

provisions (§ 8-102, subd. 9). In bringing private schools within

those provisions, the legislation would have the effect of changing

current law by adding national origin, gender and marital status to

the prohibited grounds for discrimination.

Housing Accommodations, Land and Commercial Space
(subd. 5)

Generally

The provisions prohibiting discrimination in

publicly-assisted housing (former subd. 3) are incorporated into this

subdivision except that the provision which permits inquiries relating

to children in publicly-assisted housing is deleted. The amendments

to this subdivision would make the City's law consistent with the

State Human Rights Law by prohibiting age discrimination in the sale,

rental or purchase of all housing acc::::detions, land and commercial

space. The amendments would also clarify the applicability of this

subdivision to cooperatives and cond:=!Ô.!t=s by prohibiting
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Permits). In addfUon, 'the UmltaUon ln subdivision 3-a on age 

discrimination, providing that Individuals older than 65 are not 

protected thereunder, is remov~d Crom the law. This would oonfonn 

the City's law to the State Human Rights Law and to the Federal Age 

Dlsorfmlnatlon In· Employment Aot. 
. . . 

Tax-Exempt Non-sectarian Education. Corporations 
(Conner subd. 4 deleted) 

The bill would delete this provision governing private 

schools as unnecessary In view of th_e Implicit cove·rage of educational 

Institutions (whether public or private)· In the publlo accommodations . , 
provisions (I 8·102, subd. 9). In bringing private schools within 

those provisions, the leglsJatfon would have the· effect or charigfng 

current Jaw by adding national origin, gender and marital status to 

the prohibited grounds for discrimination. 

· Housing Accommodations, Land and Commercial Space 
(subcl. 5) 

Generally 

The provisions prohibiting. dlscrfmlnatlon fn 

publicly-assisted housln1 (rormer subd. 3) are Incorporated Into this 

subdivision except that the provision whl~h permits Inquiries relating 

. to children In publicly-assisted housing. Is deleted. The amendments 

to this subdivision would make the City's law consistent with the 
. . 

State Human Rights Law by prohibiting age discrimination In the sale, 

rental or purchase of' all housing accommodaUon1 • land and commercial 

space. The amendments would also clarlry the applloabWty or this 

subdivision to cooperatives and condominiums by prohibiting 
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discrimination in the "approval of the sale" of housing accc==:dations

"or an interest therein".

Para. (a) Subpara. (4)

Current law exempts from the housing discrimination

provisions the rental of housing in one and two family owner-occupied

housing. The amêñdment would allow tlfé exemption only if the

available housing has not been publicly advertised or listed or

otherwise offered to the general public (Subpara. (4)(1)).

The bill would delete the language creating a general

exemption for restricting rooms in at rooming house, dormitory or

residence hotel to one sex (Subpara.. (4)(3)). This amendment is

intended to bring the City's law into conformity with the federal Fair

Housing Act, which does not contain such a general exemption.

Para. (c)

A new subparagraph (3) would prohibit real estate brokers

from blockbusting, i.e. inducing persons to sell or rent housing, land

or commercial space by representations regarding the entry into the

neighborhood of any members of a protected group. This provision is

derived from the federal Fair Housing Act (42 U.S.C. 3604(e)) but

goes further than that law in its application to commercial space and

in the number of protected groups.

Para. (d) and (f)

Amendments to paragraph (d) and the new paragraph (f)

make clear that the law prohibits discrimination in the appraisal of

any housing accommodation, land and commercial space. This
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discrimination In .the "a~proval of the sale" of housing accommodations 

"or an Interest therein". 

·para. (a) Subpara. (4) 

Qurrent Jaw· exempts from the housing discrimination 

provisions the rental or housing ln one arid two family owner-occupied . . . 
housing. The amendment would allow tit' exemption only U' the 

available housing has not been· publloly adverUsed . or listed or 

otherwise offered. to the general public (Subpara. (4)(1)). 

The bill would delete the language creating a general 

exemption for restricting rooms In a;· r'oomlng house, donnltory or 
residence hotel to one sex (Subpara •. (4)(3)). This amendment ls 

Intended to bring the City's law Into conformity with the federal Fair 

Housing Act, which does not contain such a general exemption. 

Para. Co) 
A new subparagraph (3) would prohibit real estate brokers 

froiq blockbusting, I.e. inducing persons to sell or rent housing, land 

or commercial space by representations regardJng the entry Into the 

neighborhood or any members or a protected group. This provision ls 

derived from the federal Fair Housing Act (~2 V.S.C. 380C(e)) but 

goes further than that law In Its application to commercial •P•~• and 

In the number or protected groups. 

Para. (d) and (0 
Amendments to paragraph (d) and the new paragraph (t) 

make clear tbat the law prohibits dlscrlmlnaUon In the appraisal or 
..,ny housing accommodaUon, land and co1111erclal space. This 

--- ·-··-·········-·----·-·--·-·· 
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. provision is also derived from the federal Fair Housing Act. See 24

CFR 115.3(a)(5)(ix)(B). .

Para. (e)

This new provision prohibits the discriminatory denial of

access to or membership in a multiple listing service or real estate

brokers organization. It is derived fro the federal Fair Housing

Act. §eg 24 CFR 115.3(a)(5)(x).

Para. (h)

The amsndmsñts to this paragraph are designed to bring

the City's law into conformity withrilÎe federal Fair Housing Act,

which allows owners and operators of housing for older persons (as

defined therein) to discriminate in the rental or sale of such housing

on the basis of whether children are or would be residing in such

housing. Sgg 42 USC 3607(b)(2) and (3).

Para. (1)

This provision would allow restriction of the sale or rental

of housing or land exclusively to persons 55 or over. It would .

clarify that such persons could not be discriminated against on the

basis of whether children are, may be, or would be, residing with

them, unless such housing qualities as housing for older persons as

defined in the federal Fair Housing Act.

Para._(D

Although the federal Fair Housing Act on its face prohibits

educational institutions from making gender distinctions in dormitory

residences, the agency administering that law (the Department for

Housing and Urban Development, or "HUD") has construed the law to

-15-
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provision Is also derived from the federal Fair Housing Act. See 24 

CFR 115.3(a)(S)(fx)(B). 

Para~ (e) 

This new provision prohibits the discriminatory denial of 

access to · or membership fn a multiple listing service or real estate 

brokers organization. 
. ,,~ 

It Is derived Crom the r ederal Fair Housing 

Aot. See 24 CFR 115.3(a)(S)(x). 

Para. (h) 

The amendments to this paragraph are designed to bring 
. , . . 

the City's. Jaw Into conf ormJty with ·,·tJie tederal · Fair Housing Act, 

which allows owners and operators of housing for older persons (as 

defined therein) to dlscrlmfnate In the rental or sale or such housing 

on the basis ·of whether children are or would be residing In such 

housing. See 42 USC 360'l(b)(2) and (3). 

Para. (I) 

This provision would allow restriction of the sale or rental 

or housing or land exclusively to persons 55 or over. It would 

clarify that such persons could not be d!scrlmlnated against on the 

basis or whether children are, may be, or would be, residing with 

them, unless such housing qualifies as housing for older persons as 

defined In the federal Fair Housing Act. 

Pan. Q> 
Although the federal Fair Houslnr; Act on Its race prohibits 

educaUonal lnstltuUons from making gender dlstlncUons In dormitory 

residences, the agency administering that law (the Department for 

Housing and Urban Development, or ''HUD") has construed the law to 

. · ""·. _:_:,tt,fR{\; ·. 
·.-·. ·. :.:._ .. : . . 
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permit the gender distinctions allowed under another federal law for

separate housing, bathrooms and locker rooms. S_ee 45 CFR §§86.32

and 86.33. This new provision would allow such distinctions to be

made under the City's law to the same extent that they are allowed

under HUD's interpretation of the federal Fair Housing Act.

Para. (k)

This provision would allow distinctions to be made with

regard to -gender and children in dormitory-type residences (e.g.

shelters for the hamêless), to protect personal privacy or the health,

safety or welfare of families with chil/1rten. HUD's interpretation of

the federal Fair Housing Act has allowed some distinctions such as

these although the Act and its regulations are silent as to these

issues.

Para. (1)

This provision restates and clarifies current law.

Para. (m)

This new provision clarifles that the owners of

publicly-assisted housing accommadations (such as the Housing

Authority) may utilize criteria or qualifications of eligibility for the

sale, rental or occupancy of public housing which are required to

comply with Federal or State law or are necessary to obtain the

benefits of a Federal or State program, and use statements,

advertisements, applications and inquiries which state criteria or

qualifications necessary to determine eligibility for such housing.

Para. fn)
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permit the gender dfstlnctfons all.owed under another rederal law for 

separate housing, bathrooms and locker rooms. See 45 CFR 1§88.32 

and 88.33. This new provision would allow such distinctions to be 

inade under the City's law to the same extent that they are allowed 

under HUD's lnterpretaUon of the federal Fair Housing ·Aot. 

Para, (k> 
This provision would allow distinctions to be made with 

regard to .gender and children In dormitory-type residences (e.g. 

shelters for the homeless), to protect personal privacy or the health, 

safety or welfare or tamWes with chf.\dr\m. · HUD's lnterpretaUon of 

the federal Fair Housing· Act has allowed some distinctions such as 

these although the Act and Its regulations are silent as to these 

Issues. 

Para. (I) 

ThJs provision restates and clarities current law. 

Para, (ml 

This ~ew provision clarmes that the owners of 

publicly-assisted housing accommodations (such as the Housing 

Authority) may utmza criteria or qualifications or ellglbWty tor the 

sale, rental or occupancy of public housing which are required to 

comply with Federal or State law or are necessary to obtain the 

benefits or a Federal or State program, and use statements, 

advertisements, appUcaUona and lnquJrlea which state criteria or 

qualifications necessary to determine eligibility Cor such housing. 

Pan. <P> 
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The provisions relating to housing discrimination on the

basis of occupation are moved from §8-102.2 to this paragraph without

. . intent to make any substantive change.

Retaliation (subd. 7)

This subdivision prohibits retallation against persons who

file complaints of discrimination. The ameÓ1ments would broaden this

subdivision by also prohibiting retaliation against persons who

commence civil actions, assist the Corporation Counsel or the

Commission in investigations or provide information pursuant to the

.. terms of a conciliation agreement.

Licenses and Permits (subd. 9) (new)

Under the current law, discrimination by licensing agencies

is prohibited only where the discrimination is based on age (former

subd. 3-a). This new subdivision would broaden current law by

prohibiting licensing agencies from discriminating against applicants

on the basis of any of the protected categories (paras. (a) and (b)).

An exception is provided which allows age or disability to be used as

a criterion for determining eligibility for a license or permit where

such use is specifically required by another provision of law (para.

(c)). Thus, the issuance of special parking permits to disabled

persons pursuant to New York City Charter 92903(b)(15), the

granting of preferences to disabled or elderly persons in the issuance

of newsstand Iteenses pursuant to Administrative Code 920-230, and

the issuance of rifle and shotgun permits only to persons 18 years of

age or over pursuant to Ad. Code 810-303(a)(1) would still be

allowed.
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The provisions· relating to housing dlscr.lmlnaUon on the 

bast~ or occupation are moved from §8-102.2·to this paragraph without 

Intent to make any substantive change~ 

Ret.alfatlon (subd. 'll 
This subdJvislon prohibits retal(atlon agaJnst persons who. 

rµe oompJalnts or discrimination. _The ameaf~ments would broaden this 

subcUvfs_lon by also prohfblUng retaliation against persons who 

commence civil actions, assist the CorporaUon Counsel or .the 

Commission In fnvestlgatlons or provide · Information pursuant to the 

terms or a conciliation agreement. ,. 

Licenses and Permits (subd. 8) (new) 

Under the current law, dlscrimlnaUon by licensing agencies 

Is prohibited only where the dJscrlmlnatlon Is based on age (fonner 

subd. 3•a). This new subdivision would broaden current Jaw by 

prohibiting licensing agencies from dJscrlmlnatlng agaJnst applicants 

on the basis or any or the protected categories (paras. (a) and (b)). 

An exception Is provided which allows age or disability to be used as 

a criterion for determJnlng eligibility tor a license or permit where 

such use Is specifically required by another provision or Jaw (para. 

(o)). Thus, the Issuance or special parking permits to disabled 

persons pursuant to New York City Charter l2903(b)(ll), the 

granting or preferences to disabled or elderly persons In the Issuance 

of newsstand· Ucenses pursuant to Administrative Code 120-230, and 

the Issuance or rme and . shotgun permits only to persons 18 years of 

are or over pursuant to Ad. Code l10·303(a)(l) would stDI be 

allowed. 
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Criminal Conviction (subd. 10)_(new)

Article 23-A of the Correction Law prohibits discrimination

in empicyment and Ilcensing on the basis of an applicant's record of

criminal convictions except in certain specified circumstances. That

article provides for enforcement against .private employers by the

State Division of Human Rights and concurrently by the Commission.

This new subdivision merely incorporates the Article 23-A prohibition

into the City's Human Rights Law in the same manner as it is

incorporated into the State Human Rights Law. S_e_e Executive Law

§296(15). The amendment is intended to encompass within the City's

law all of the substantive provisions which are already within the

Commission's jurisdiction and would effect no substantive change in

the Commission's jurisdiction over this type of discrimination.

Arrest Record (subd._11) fnew)

The State Human Rights Law, with certain exceptions,

prohibits discrimination in connection with licensing, employment and

providing of credit on the basis of an applicant's arrest record. See

Executive Law 9296(16). This new subdivision is identical to the

State law provision.

Employer Liability for Discriminatory Conduct by Employee. Agent..and
Independent Contractor (subd 13) (new)

The current City Human Rights Law is silent on the

standard to be applied in deciding whether an employer can be held

liable for the discriminatory conduct of its employees. The State

Human Rights Law, upon which much of the City law is modeled, is

also silent on this question. However, the State law provisions

prohibiting discrimination in employment and in public accommodations
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Criminal Conviction (subd. 10) (new) 

ArUole 23-A or the Correction Law prohibits dlscrlmlnaUon 

· In_ employment and licensing on the basis or an applicant's record or 
.. , ..... , -·• .. -~ '• 

criminal ~onvlcUons except In certain speclrled circumstances. That •·i;,)\ {:· 
article provides tor enforcement against • P,rlvate employers by the 

. ,.. . 
State Division or Human Rights and concurrenµy by the Commission. 

T~s new subcllvfslon merely Incorporates the ArUcle 23•A prohlblUon 

Into the City's Human Rights Law fn the same manner as It Is 

·h,c;1orporaAed Into the State Human Rights Law. See Executive Law . . . t . . 

§298(15) •· The· amendment fs Intended)' to encompass within the City's 

law all or the subsf:anUva provisions which are already within the 

Commission's Jurisdiction and would etrect no substanUve change In 

the Commission's. Jurfsc:UctJon o~er- thfs type o[ dfscrtm[natfon. 

Arrest Record Csubd. 11) (new) 

The State Human Rights Law, with certain exceptions, 

prohlb.lts discrimination In connection with Jlcensln&', employment and 

provldln&' of credit on the basis or an applicant's arrest record. See 

Executive Law 1286(18). This new subdivision Is identical to the 

State law provision. 

Employer Uabmtx ror Dlscrlmlnatoa Conduct by Employee, Agent and 
Jndtpendent Contractor (subd 13) (new)· 

The current City Ruman Rights Law Is sDent on· the 

- standard to be applied fn deciding whether an employer can be held 

Hable for the discriminatory conduct of Its employies. The State 

Hwnan Rights Law, upon which much or the City Jaw la modeled, Is 

also dent on this question. However, the State law provisions 

prohlbltfn&' dlscrlmfnaUon fn employment and In public accommodations · 

•18-. 

···---·•• .. -·------·------·· --------------------------- ·····- ---·· ·--------------· - -----~---
R. App. 562



have been narrowly construed by the courts of this State to impose

liability upon an employer for its employee's unlawful conduct only .

when the employer knew of or condoned the conduct.

The proposed bill would set forth standards which must be

satisfied for an employer to be held liable for the unlawful conduct of

. employees, agents and certain independent contractors. The

standards proposed would make the City's law unique among civil

rights laws in that the standards are designed not only to deter

discriminatory conduct by holding employers accountable but, of equal

significance, they are designed to provide employars with an incentive

to implement policies and procedures that reduce, and internally

resolve, discrimination claims.

Paragraph (a) of this subdivision provides that with respect

to all types of discrhaination other than employment discrimination, an

employer would be held liable for the discriminatory conduct of an

employee or agent. Paragraph (b) provides that with respect to

employment discrimination, an employer would be held liable for the

discriminatory conduct of an employee or agent only where the

employee or agent who committed the discriminatory act exercised

managerial or supervisory responsibility or the employer knew of the

conduct and failed to take corrective action or should have known of

the conduct and failed to exercise reasonable diligence to prevent

such discriminatory conduct. Under paragraph (c), an employer

would be held liable for the conduct of certain persons employed as

independent contractors only where the employer had actual

knowledge of and acquieseed in the conduct.
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· have been narrowly construed by the courts of this State to Impose 

liability upon an employer for Its employee's unlawful conduct only 

when the employer Jmew of or condoned the conduct. 

The proposed bill would set forth standards which must be 

satisfied for an employer to be held Hable .f qr the unlawful conduct of .,. 
employees, agents and certain Independent contractors. The 

standards proposed would make the City's law unique among civil 

. rights laws In that the standards are designed not only to deter 

discrlmlnatory conduct by holding em~Iorers accountable but, or equal ,. 
slgnlffcance, they are des!gned to provide employers wtth an lncenUve 

to Implement poU~les and procedures that reduce, and Internally · 

resolve, dJscrimlnaUon claJms. 

Paragraph (a) of this subdivision provides that with respect 

to all types or dJscrlm!natlon other than employment dlscrlmlnaUon, an· 

employer would be held liable for the dJscrlmlnatory conduct or an 

employee or agent. Paragraph (b) provides that with respect to 

employment discrimination, an employer would be held liable ror the 

discriminatory conduct or an employee or agent only where the 

employee or agent who committed the discriminatory act exercised 

managerial or supervisory responslbDlty or the employer knew or the 

conduct and failed to take corrective acUon or should have known o[ 

the conduct and failed to exercise reasonable diligence to prevent 

such discriminatory conduct. Under paragraph (c), an employer 

would be held liable for the conduot of certain persons employed as 

Independent contractors only where the employer had actual 

knowledge of and acquiesced In the conduct. 
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Employers could mitigate their liability for civil penalties or

punitive damages or liability for the act of an employee or agent

which they should have known about by proviñg they had instituted

policies, programs, and procedures for the prevention and detection

of discrimination, and by showing a record of no, or relatively few,

prior incidents of discrimination (para (d and (e)). Finally, the

Commission would be authorized to promulgate rules e-+aMWng

policies, programs, and procedures for the prevention and detection

of discrimination, which if instituted by an employer would insulate

him or her from liability for civil penalties which could be imposed by

the Commission or punitive damages or civil penalties which could be

imposed by a court based on the conduct of an employee, agent or

person employed as an independent contractor (para (f)).

AIfenage or Citizenship Status (new subd. 14, former subd. 11)

Current law allows distinctions and preferences based upon

alienage or citizenship status and inquiries as to a person's alienage

or citizenship status in very narrow circumstances ("when... required

or when... expressly permitted by any law... and when such law...

does not provide that state or local law may be more protective of

aliens, §8-107(11)). These circumstances do not cover distinctions or

inquiries made by banks and lending institutions who seek to sell

mortgages to the Federal Home Mortgage Insurance Corporation

("FHMIC"). A FHMIC directive provides that the "[FHMIC] will

purchase mortgages made to aliens who are lawful permanent residents

of the United States under the same terms that are available to U.S.

citizens... We will Purchase mortgages made to non-permanent
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Employers could mitJgate their liability for clvU penalties or 

punitive damages or UabWty f'or the act or an employee or agent 

whfch they should have known about by proving they had Instituted 

poll cf es, programs, and procedures f'or the preven Uon and detection 

or dJscrlmlnatlon, a~d by showing a record or no, or relatively few, 

prior Incidents or cllsorlmfnatlon (para (d)':. and (en. Flnally, the 

Commission would be authorized to promulgate rules establishing 

poll~les, programs, and procedures for the prevention and detection 

or dJsorlmlnatlon, which If Instituted by an employer would Insulate 

him or her from liability tor civil pena}tfb which could be Imposed by 

the Commission or pwlf Uve damages or civil penalties which could be 

Imposed by a court based on the conduct or an employee, agent or. 

person employed as an Independent contractor (para (t)). 

Alfenage or Citizenship Status (new subd. 14, former subd. 111 
Current Jaw allows dJstlnctlons and preferences based upon 

.allenage or cltfzenshfp status and Inquiries as to a person's allenage 

or citizenship status In very narrow circumstances ("when... required 

or when ••• expressly permitted by any law ••• and when such law ••• 

does not provide that state or local law may be more protecUve or 

aUens. 18-107(11)). These cfrcwnstances do not cover distinctions or 

Inquiries made by banks and lending Institutions who seek to sell 

mortgages to the Federal Hom~ Mortgage Insurance Corporation 

- ("FHMJC"). A FHMIC directive provides that Uie "[FHMIC] will 

purchase mortgages made to aliens who are lawtul permanent residents 

or the United States under the same terms that are available to U.S. 

citizens... We wW purchase mortgages made to non-permanent 
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resident aliens as long as the borrower occupies the property and the

loan-to-value ratio does not exceed 75%." See Fannie Mae, Lending

Requirements, 9203.02 (emphasis in original).

The proposed amendment to this subdivision is intended to

allow banks and lending institutions to make such inquiries or

determinations based upon alienage or citizenship status as are

necessary to enable them to obtain the .benefits of selling their

mortgages to FHMIC. It will also allow inquiries and distinctions to

be made for other purposes related to federal programs, but only

insofar as such actions are necessaryftd obtain the benefits of such

programs.

ApplicabiHty; Persons With Disabnities (new subd.15)

Paragraph (a) of this new subdivision would make explicit

the requirement iiiiplicit in existing law that persons subject to the

City's Human Rights Law make reasonable aceemmodation to enable a

person with a disability to satisfy the essential requisites of a job or

enjoy the rights in question, Paragraph (b) establishes an

affirmative defense to a claim of discrimination based on disability that

the claimant could not, with reasonable accommodation, satisfy those

requisites or enjoy those rights. Paragraph (c) makes clear that

work place restrictions on the illegal use of drugs and the use of

aloohot and drug testing programs are not prohibited.

Former 58-108 and $8-108.1 subd(1) (deleted)

These provisions are deleted because the protected

categories, disability and sexual orientation, have been inserted in

the lists of protected categories in §8-107.
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resident aliens as long as the borrower oooupf es the ~roperty and the 

Joan-to-value ratio does not exceed '15\." See Fannie Mae, LendJng 

Requirements, 1203.02 (emphasis ln original). 

The proposed amendment to thls subdivision Is Intended to 

allow banks and lending Institutions to make such Inquiries or 

determinations based upon alienage or ettlzenshlp status as are 

necessary to· enable them to obtain the -benefits or sel)lng their 

mortgages to FHMIC. It will also allow inquiries and distinctions to· 

be made for other purposes related to Cederal programs, but only 

lnsoCar as such acUons are necessary, td obtain the benefits or such 

programs. 

AppUcabDJty: Persons With Dlsabnltfes (new subd~15) 

Paragraph (a) of this new subdivision would make explicit 

the requirement Implicit In existing law that persons subject to the 

City's Human Rights Law make reasonable accommodation to enable a 

person with a. dlsabWty to satisfy the essential requisites of a Job or 

enjoy the rights In question. Paragraph (b) establishes an 

artlrmaUve defense to a claim or discrimination based on dlsabWty that 

the claimant could not, with reasonable accommodation, saUsry those 

requisites or enfoy those rights. Paragrap~ (c) makes clear that 

work ·place restrictions on the Dlegal use or drugs and the use or 
alcohol and drug testing programs are not prohibited. 

Fonner 18-108 and 18-108.l subd(l) (deleted) 

These provisions are deleted because the protected 

categories, dlsabDlty and sexual orfentaUon, have been Inserted In 

the lists or protected categories In 18-107. 
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Applicability; Sexual Orientation (subd. 16, formerly paragraphs a
through e of subd. 2 of §8-108.1)

Former section 8-108.1, subd. 2, sets forth certain

provisions relating to the applicability of the law with respect to

discrimination based on sexual orientation. These provisions have

been retained and are set forth in the revised law as paragraphs a

through e of subdivision 16 of section 8-107.

Disparate Impact (new subd. 17)

. Certain discriminatory practices or policies, though not

intended to discriminate, may be actionable because they result in a

disparate impact to a person who is the member of a group protected

by the City's law. Like Title VII of the Civil Rights Act (which

prohibits employment discrimination), the City's law. has been

construed by the Commiss!en to apply to disparate impact cases

although it does not explicitly provide as such. In 1989, the U.S.

.. Supreme Court in Wards Cove Packing Co. v. Antonio, 109 S.Ct.

2115, 2125-26 (1989) made it significantly more difficult for an

aggrieved person to prove a disliarate impact case under Title VII.

The Court held that when a plaintiff has made out a prima facie case

of disparate impact, the defendant has the burden of producing

evidence of business justification but the burden of persuasion always

remains with the plaintiff. Commentators viewed this holding as a

departure from previous decisions which were read to place the

burden of proving business necessity upon the defendant. The

Commisslan and the courts are not bound to follow Wards Coy.e in

their interpretation of the burdens of proof in disparate impact cases

under the City Human Rights Law. After the Wards Cove decision,
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Ap2UcabD.ltY'; Sexual Orientation (subd. 16, formerly pa.rafflpbs a 
· through e of subd. 2 of 18-108.1) 

Former secUon 8-108. 1, subd. 2, sets forth certaJn 

provf~lons relating to· the applicability or the Jaw with respect to 

·dfscrlmlnatfon based on sexual orientation I These Pt:QVfslons . have 

been retained and are set forth In· the revfsed la~ as paragraphs a .... 
·through e or subdivision 16 or section 8-101. 

Disparate Impact (new subcl. 171 

Certafn dlscrfmlnatory practices or policies, though not 

Intended to discriminate, may be actionable because they result In a . , 
disparate Impact to a person who Is ·the member or a group protected 

by the City's Jaw. Like Title VII of the Civil Rights Act (which 

prohibits employment dlscrimlnatfon), the City's law. has been 

construed by the Commission to apply to disparate Impact cases 

although It does not explicitly provide as such. In 1989, the U.S •. 

· Supreme Court :In Wards Cove Packing Co. v. Antonio, 109 S.Ct. 

21i5, 2125-26 (1889) made It sfgnlficantly more difficult for an 

agg~eved person to prove a dJspa:rai~ .linpact case under Title VII. 
The Court held that when a plalntlrC has made out a prlma racle case 

or disparate Impact, the defendant has the burden or producing 

evidence or business JustlffcaUon but the burden or persuasion always 

remains with the plalntl!f. Commentators viewed this holding as a 

departure from previous decisions which were read to . place the 

burden or proving business necessity upon the defendant. · The 

···-•-Commission and the courts are not bound to ·rollow Wards Coye In 

their Interpretation or the burdens or proof In disparate Impact cases 

under the City Human Rights Law. After the Wards Cove decision, 

•. 
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the Commiss!en and the administrative law judges adjudicating

disparate impact cases have continued to apply the burdens of proof

(as set forth in Griggs v. Duke Power Co., 401 U.S. 424 (1971)) .

that most courts applied in Title VII cases decided prior to Wards

Cove. See Fitzgibbons v. New York City Police Department, NYCCHR

Complaint No. 12141485-EG (April 26, 1990)At p. 4.

The proposed provisions are intended to clearly set out the

burdens of proof in disparate impact cases brought under the City

Human Rights Law so that it will not be necessary for the courts or

the Commission to seek guidance in fe.deral case law to interpret the

City law in this area. The provisions make clear that the respondent

or defendant has the burden to affirmatively plead and prove that a. .

policy or practice bears a significant relationship to a significant

business objective (business necessity) or does not contribute to the

disparate impact (para. (a)(2)). The legislation also provides that a

policy or practice shown to have a disparate impact will be found

unlawful where the Commiss!en or a plaintiff produces substantial

evidence that an alternative policy or practice with less disparate

impact is available and the respondent or defendant fails.to prove

that it would not serve them as well (jd.).

U_nlawful Boycott or Blacklist (new subd. 18)

This new subdivision incorporates the provisions of· the

State Human Rights Law which prohibits boycotts and blacklists based

on discriminatory animus. However, it goes further than State law

by adding disability, age, marital status, sexual orientation and

alienage or citizenship status to the protected categories. The

...
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the Commission and the administrative law fudges adjudicating 

dJsparate Impact cases have continued to apply the burdens. of proof 

(as set forth In Griggs v. Duke Power Co., 401 U.S. 424 (1871)) 

that most courts applied In TWe VII cases decided prior to Wards 

Cove. See Fitzgibbons v. New York Cfty Police Department, NYCCHR 

Complaint No. 12141485wEG (April 26_, 1990) -it p. 4. 

The proposed provisions are Intended to clearly set out the 

burdens of proof In disparate Impact cases brought under the City 

H'1~man Rights Law so that It will not be necessary for the courts or 

the Commission to seek guidance In federal case Jaw to Interpret the 
I . 

City Jaw In this area. The provisions make clear that the respondent 

or defendant has the bur.!en to af!lrmatlvely plead and prove that a 

policy or pract~ce bears a slgnllfcant relationship · to a significant 

business objective (business necessity) or does not contribute to the 

disparate Impact (para. (a) (2)). The legislation also provides that a 

policy or practice shown to have a disparate Impact will be found 

unlawful where the Commission or a plaintiff produces substantial 

evldenc_,e that an altematlv~ policy or practice with less dJsparate 

Impact is available and the respondent or defendant falls . to prove 

that It would not serve them as well CJ!I.) • 
17nlawful Boycott or Blacklist (new subd. 18) 

This new subdivision Incorporates the provisions or· the 

State Human Rights Law which prohibits boycotts and blacklists based 

on dCscrlmlnatory animus. However, It goes further than State law 

by adding disability, age, marital status, sexual orientation and 

allenage or oltlzenshfp status to the protected categories. The 

·23· 
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subdivision is also different from the State law in that it specifies

that it does not apply to any form of expression that is protecte.d by

the First Amendment of the U.S. Constitution.

.Interference with Protected Rights (new subd. 19]

This new subdivision prohibits threats, harassment,

coercion, intimidation and interference wit a person's exercise or

enjoyment of any rights granted or protected under §8-107 or

attempts to engage in those acts. It is derived, in part, from a

similar provision of the federal Fair Housing Act.

Relationship or Association Inew subd.f2_0)

This subdivision makes clear that the City's Human Rights

Law prohibits discrimination against a person because of the actual or

perceived race, creed, color, national origin, disability, age, sexual

orientation or alienage or citizenship status of a person with whom

such pefnson has a known relationship or association. It would also

codify the N==fssion's interpretation of the existing law. This

provision is similar to provisions in the Federal Fair Housing Act (42

USC $3604(f)) and the Americans with Disabilities Act (§102(b)(4) and

9202(b)(1)(E)).

Former $8-109 Procedure (deleted)

This section, which prescribes the current procedures for

filing and processing complaints of discrimination with the Commission,

is deleted and replaced by new sections 8-109 through 8-122.

98-109 Complaint (new)

This section describes in detail the requirements and

procedure for filing a complaint of discr!m!nation with the Commission.

-24-
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aubdlvtslon Is also cW'ferent trom the State law fn that It speoftles 

that It does not apply to any form of expression that Is protecte.d by . 

the First Amendment or the U.S. Constitution. 

-Interference with Protected Rights (new subcl. 19) 

This new subdivision prohlbl~ threats, 'harassment, 

coercion, Intimidation and Interference w1tfi· a person's ~~erclse _or 
enjoyment or_ any rights granted or protected unde~ 18-107 :- -· 
attempts to -engage In those- acts~ It Is derived, In- part, from a 

similar provision of the federal FaJr Housing Act. 

Relationship or Association (new subd.t2d) 

This subdfvfslon makes clear that the C-lty's Human Rights 

Law prohibits dlscrfmlna tlon against a person because or the actual or 

perceived race, creed, color, national orfgfn, dlsabll[ty, age, sexual 

orientation or alJenage or citizenship status of a person with whom 

such person has a known relationship ·or association. It would also 

oadlf'y the· Commission's Interpretation of the existing law. This 

provision Is similar to provisions In the Federal Fair Housing Act ( 42 

USC 13604({)) and the Americans with DlsabWtles Act (1_102(b)(4) and 

l202(b)(l)(E)). 

Fonner 1B-109 Procedure C deleted) 

This section, which prescribes the current procedures tor 

filing and processing complaints or dlscrlmlnatfon with the Commission, 

Is deleted and replaced by new sections B· 109 throu1h 8· 122. 

18-109 Complalnt (new) 

This section describes In detail the requirements and 

procedure tor filing a complaint of discrimination with the Commission. 

·••; . 
. . to--• 

: .·.·.' •• 1,-: .• r . . ·--·:.~. :-~~<;·~-
. ~---•·, -· 

l 
i• 
i. 
L ,. 
' ' 

R. App. 568



It includes the content of the complaint and a requirement that the

Com=Jssion ackñcwledge the filing of the complaint (subd. a), a

requirement that the Commission serve a copy of the complaint on the

respondent and advise the respcñdêñt of his or her precedural rights

and obligations under the law (subd. d),.,the time limit for filing a

complaint (subd. e), and amendment.of the campts!ñt (subd. h).

This section would prêcluds the Commission from adjudicating a

complaint if prior to filing such a complaint the complaimant had

initiated a civil action alleging the same act of discrimination, if a

complaint involving the same grievance is pending before an

administrative agency, or if the State Division of Human Rights issued

a final determination on such complaint (subd. f).. With re¼ard to

complaints filed on or after September 1, 1991, this section would

require the Commission to commsacs proceedings, investigate and

make a final disposition promptly and within the time periods

prescribed by rule of the Cem=lssion or explain the reasons for not

doing so (subd. g).

58-111 Answer (new)

This section requires a respondent to file an answer within

30 days after the complaint is served (subd. a). Under currentlaw,

there is no requirement that a respondent answer a compMnt of

discrimination until he or she appears at a hearing. Respondents

have no incentive to answer prior to such time. This requirement

would assist the Commission in the timely processing of compls!nts.

The failure to file an answer would result in a default and the

hearing would proceed without the respondent. See 98-119(e). The
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It Includes the content of the compJalnt and a requJrement that the 

Commission acknowledge the filing of the complaint (subd. a), a 

requirement that the Commission serve a copy or the complaint on the 

respondent and advise the respondent or his or her procedural rights 

and obHgaUons under the law (subd. d) , .• the time limit for flUng a 
. ~--

complaint (subd. e), and amendment . or the oomplal~t (subd. h). 

T~s section would preclude the Commission from adjudicating a 

complaint If prior to tiling such a complaint the complainant had 

fnlUated a civil acUon alleging the same act or dlscrlmlnaUon, If a 
,· ' complaint Involving · the same grievance Is pending be[c;,re an 

administrative agency, or If the State Division of Human Rights Issued 

a final determination ·on such complaint. (subd. f) •. ,_ WltJi ·'regattr··to 

complaints filed on or after September 1, 1991, this secUon would 

require the Commission to commence proceedings, Investigate and 

make a final disposition promptly and within the time periods 

prescribed by rule or the Commission or explain the reasons [or not 

doing so (subd. g). 

18·111 Answer (new) 

This section requires a respondent to [lie an answer within 

30 days attar the complaJnt Is served (aubd. a). Under current law, 

there Is no requirement that • respondent answer a complW!t or 

discrimination untD he or aha · appears at a hearing. Respondents 

have no lncenUve to answer prior to such time. This requirement 

would assist the Commission In the tlmely processing or complaints. 

The failure to tile an answer would result In a default end the 

hearing would proceed without the respondent. See IB·Ut(a). The 

f . 
I . 
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administrative law fudge could open the default and allow the

respondent to present an answer only upon a finding that there was

good cause for the failure to file a timely answer. This section also

prescribes the contents of the answer (subds. b, c and d) and

provides for extension of the 30-day period for good causo (subd.

e). Allegations not specifically denied or estplained in the answer are

deemed admitted (subd. c).

§8-112 Withdrawal of Complaints (new)

This section provides that a complaint may be withdrawn at

any time prior to service of a notice that it has been referred to an

administrative law judge (subd. a) or after service of such notice, at

the discretion of the Commission (subd. b). Unless the complaint is

withdrawn pursuant to a conciliation agreement, withdrawal is without

prejudice to further prosecution of the alleged discriminatory acts by

the Commission or the Corporation Counsel (subd. c).

§8-113 Dismissal of Coinplaint (new)

This section prescribes the circumstances under which the

Commission may dismiss a complaint for administrative convenience

(subds. a and b). Dismissal for administrative convenience fr.;Pádês

a dismissal requested by the compht===t where 180 days have passed

since the filing of a complaint which had not been actively

investigated (subd. (a)(6)), as well as dismissal prior to the filing of

an answer where no investigation or conciliation had taken place

(subd. b). The section also provides for dismissal upon a finding of

no probable cause (subd. d) or lack of jurisdiction (subd. c), and

for appeal of any dismissal to the chairperson (subd. f).
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admlnistraUve law fudge could open the default and allow tho 

respondent to present an answer only upon a finding that there WH . 

~ood cause for the fa!Jure to file a timely answer. ThJs aootlon al.10 

prescribes the contents or the answer (subds. b, o and d) and 

provides Cor extension of the 30-day period for good causo (subd. 

e). · AilegaUons not specifically denied or ~plained ln the answer are 

deemed admitted (subd. c). 

18·11.2 Withdrawal or CompJalnts (new) 

This secUon provides that a_ complaint may be withdrawn at 

any time prior to service or a notice th,at It has been referred to an 
. • f 

administrative law Judge (subd. a) or after service or such notice, at 

the disoreUon or the· Commission (subd. b). Unless the complaint la 

withdrawn pursuant to a conciliation agreement, withdrawal Is wl~out 

prejudice to further prosecution or the alleged discriminatory aota by 

the Commission or the Corporation Counsel (subd. c). 

18· 113 Dismissal or· Complaint' (~ewl 

This secUon prescribes the _circumstances under which the 

Commission may dismiss a_ complaint ror admlnlstraUve convenience 

(subds. a and b). Dismissal ror administrative convenience Includes 

a dismissal requested by the complalnant where 180 days have passed 

since· the flllng of a complaint which had not been - acUvely 

lnvesUgated (subd. (a)(8)), as well as dismissal prior to the filing of 

an answer where no Investigation or conclllatfon had taken place 

(aubd. b). The section also provides for dismissal upon a finding or 
no probable cause (subd. d) or lack of jurisdiction (aubd. c), and 

for appeal or any dJsmJssal to the chairperson (subd. f) • 
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§8-114 Investigations and Investigative Recordkeeping (new)

This section provides that where the Commission has
..

conducted an investigation it could demand that the person or entity

under investigation preserve records in its possession or continue to

make the type of records previously made where the records are

relevant to a determination of whether discéImination has taken place

(subd. b). A person or entity upon whom a demand is made may file

objections with the Commission and get a determination in 30 days

(subd. c). During the 30-day period, the person or entity upon

whom a demand is made would be requirdd to maintain the status quo,

i.e., preserve existing records and continue to make records (subd.

e). A proceeding may be brought in court to enforce an order

relating to records (subd. e) or the Commission may impose

administrative sanctions for non-compliance (s_ee §8-118).

§8-115 Mediation and Conciliation (new)

This section makes explicit the Commission's authority to

engage the parties in mediation or conciliation at any time after the

filing of a complaint (subd. a). It also provides that a conciliation

agreement may be embodied in a consent decree (subd. b). All .

conciliation agreements shall be embodied in orders and violation of

such orders would be subject to a civil penalty (subd. d). Efforts at

mediation and conciliation shall not be publicly disclosed (subd. c)

but all conciliation agreements shall be made public unless the

complainant, respondent and the Commission agree otherwise

(subd. d).

8-116 Determination of Probable Cause (new)
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18_-114 InvestlgaUons and Investigative Recordl!_~lng (new) 

This sectJon provides that where the Commission has 

conducted an investigation It could demand that the person or ·enUty 

under lnvestJgatlon preserve records In Its possession or continue to 

make the type or records previously ma~e where the records are . 
relevant to a determination or whether dlsc!rlmlnatfon has ~ken place 

. (subd. b). A person or entity upon whom a demand Is made may file 

objections with the Commission and get a determination In 30 days 

(subd. c). During the 30-day period, the person or entity upon 

whom a demand Is made would be requirdd to maintain the status quo, 

I.e., preserve existing records and continue to make records (subd. 

c) A proceeding may be brought In court to enforce an order 

relating to records (subd. e) or the Commission inay Impose 

administrative sanctions (or non-compliance (!.!! §8-118). 

18-115 Mediation and Conciliation (new) 

This section makes explicit the Commission's authority· to 

engage the parties In mediation or conciliation at any time after the 

filing or a complaint (subd. a). It also provides that a conciliation 

agreement may be embodied In a consent decree (subd. b). All 

conclUatlon agreements shall be embodied ln orders and violation of 

such orders would be subject to a civil penalty (subd, d). Efforts at 

mediation and concWatlon shall not be publicly disclosed (subd. c) 

but all concWatlon agreements shall be made pubUc unless the 

complainant, respondent and the Commission agree otherwise 

(subd. d). 

IB-116 ·oetermlnation or Probable Cause (new) 

R. App. 571



This provision sets out the procedure to be follawad after a

finding of probable cause, including notice (subds. a and b) and

referral to an administrative law Judge (subd. c). It also provides

that Ca==*•sion-initiated complaints shall not require a determination

of probable cause.

98-117 Rules of Procedure (new)

This section requires the Comm!ss!en to adopt rules for

hearing and prehearing procedure, including rules for discovery.

The rules shall require that the Commission be a party to any

proceeding and that the complainant phh11 be a party only if he or

she has formally intervened.

§8-118 Noncompliance with Discovery Order or Order Relating to
Records (new)

To discourage persons under investigation from resisting

the Commission's discovery requests, this provision would make

express the Commission's authority to impose administrative sanctions

upon the resisting party. The section would also authorize the

Ce==3ssion to impose administrative sanctions upon parties who faf.1 to

comply with Commission orders to preserve records and/or to continue

to make records. After affording the resisting party an opportunity

to make objections to an order compellia.g discovery or relating to

records and upon non-compliance with the order, the CommJssion

could sanction that party by drawing adverse inferences, precluding

the introduction of evidence or testimony and striking out pleadings.

8-ñ9 Hearing (new)
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This provision sets out the procedure to be rollowed after a 

llndJng of probable cause, Including notice· (subds. a and b) and 

· referral to an admlnlstraUve Jaw Judge (subd. c). It also provides 

that Commlsslon-lnltfated complaints shall not require a determfnatfon 

or probable cause. 

IB-11'1 Rules or Procedure (new) 

This section requires the Commission to adopt rules for 

hearing and prehearlng procedure, Including rules r or dfscovery. 

The rules shall require that the Commission be a party to any 

proceeding and that the complainant ,sh'all be a party only If he or 

she has formally Intervened. 

IB-118 Noncompliance with Discovery Order or Order Relating ·to 
Records (new) 

To discourage persons under Investigation from -resisting 

the Commission's. dJscovery requests, this provision would make 

express the Commission's authority to Impose administrative sanctions 

upon the resisting party. The section would also authorize the 

Commission to Impose admJnlstratlve san!Jtfons upon parties who ran to 

comply with Commission orders to preserve records and/or to continue . 

to make records. After atrordlng the resisting party an opportunity 

to make obJeoUons to an order compelling discovery or reJatlng to 

· records and upon_ non-compliance with the order, the Commission 

eould sancUon that party by drawing adverse lnrerences, precluding 

the lntroducUon or evidence or testimony and striking out pleadings. 

i8.:i11 Bearing Cnewl 

·28· 
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This section describes the essential elements of the hearing

process. It is similar to the current law except that it allows an

administrative law judge to enter a default if the respondent has

failed to file a timely answer without good cause (subd. c). If a

default is entered, only the evidence in su port of the complaint may

be presented at the hearing (id.).

§8-120 Decision and Order_(new)

This section gives the Commission the same broad authority

as the existing law to grant injunctive relief and compensatory

damages if it finds that a respcñdern has engaged in any unlawful

discriminatory practice. The section gives examples of certain types

of remedies but is not designed to be all inclusive. It makes clear

the Commission's authority to order front pay, as well as back pay,

to compensate victims of employment discrimination. Like back pay,

front pay is a "make whole" remedy. Where back pay covers the time

between the injury and the date of judgment, front pay offers

prospective relief, providing compensation until the victim obtains the

position he or she would have earned but for the discrimination.

Without the remedy of front pay, the injuries of past discrimination

might continue. This can occur, for example, in a situation where

rightful promotion cannot take place immediately upon a favorable

judgment. Thus, federal courts have found front pay useful under

Title VII where reinstatement at the proper level is inappropriate

because "the hostility betwson the parties precludes the possibility of

a satisfactory employment relationship
" Shore v. Federal Express

Corp., 777 F.2d 1115 (6th Cir. 1985). In such cases, front pay can
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This section describes the essential elements or the hearing 

process. It Is similar to the current law except that It allows an 

administrative Jaw Judge to enter a· default lC the respondent has 

railed to rne a Umely answer without good cause (subd. c). Ir a 

derault Is entered, only the evidence In support or the complaint may ,,:, 
be presented at the hearing (Id.); 

18-120 Decision and Order {new) 

This section gives the Commission the same broad authority 

-as the existing Jaw to grant Injunctive relier and compensatory 
• I 

damages H It finds that a responden't has engaged ln any unlawful 

discriminatory practlce. The section gives examples or certain types 

or remedies but Is not designed to be all Inclusive. It makes cl~ar 

~e Commission's authority to order rront pay, as well as back pay, 

to compensate victlms or employment dJscrlmlnatlon. Like back pay, 

front pay fs a "make whole" remedy. Where back pay covers the time 

between the Injury and the date or Judgment, · front pay orters 

prospective relief, providing compensation until the victim obtains the 

position he or she would have earned but for the dlscrlmlnaUon. 

Without the re~edy or front pay, the Injuries or past discrimination . 

might continue. This can occur, for example, In a situation where 

rightful promotion cannot take place Immediately upon a ravo~ble 

judgment. Thus, federal courts have -found rront pay useful under 

Title VII where reinstatement at the proper level Is Inappropriate 

because "the hostility between the parties precludes the posslbWty or 
a satisfactory employment relationship." Shore v. Federal Express 

~. 777 F.2d 1115 (8th Cir. 19B5). In such cases, front pay can 

R. App. 573



be ordered until the plaintiff obtains the appropriate level with his or

her new employer. Courts have also used the front pay remedy

where the position has already been filled, and promoting the plaintiff

would, therefore, require "bumping" an Incumbent. Here, front pay

can enable the victim of discrimination to draw a rightful wage while

awaiting the availability of his or her rigÛtful place. Edwards v.

Occidental Chcmical Corp., 892 F.2d 1442 (9th Cir. 1990) (ordering

front pay from the date of the judgment until the date of promotion).

98-121 Reopening of Proceeding by Commission (new)

This provision authorizes ,thb Commission to reopen its

proceedings or vacate or modify its orders in the interest of justice.

§8-122 Injunction and Temporary Restraining Order

Under the City's current law, after a complaint of housing

discrimination has been filed, the Commission is authorized to seek a

preli=fn=ry injunction to enjoin the respondent from en ga gin g in acts .

which would render ineffectual a final order of the Commission (e.g.

renting the subject housing to another person). The r•am-reetan

not similarly authorized with regard to complaints involving other

forms of discrimination, and thus, pending the adjudication of such

complaints and during the lengthy court review process, respondents

will often engage in acts which make meaningless the relief imposed in

Commission final orders. This section would broaden the Commission's

authority to seek preliminary injunctive relief to include all types of

discrimination covered by the City Human Rights I,aw. It allows the

Comm!ss!en to seek such relief where it is necessary to restrain the

respondent or persons acting in concert with the respondent from
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be ordered unto the plaintilC obtains the appropriate level with his or 

her new employer. · Courts have also used the front pay remedy 

where the position has already been filled, and promoting the plalntltr 

would, therefore, require "bumping" an Incumbent. Here, front pay 

can enable the viotfJ'1 oC discrimination to ~r~w a rightful wage while 

. awaiting the avallabWty of his or her rltiitrul place. Edwards v. 

Occidental Chemical Corp,. 892 F.2d 1442 (9th Cir. 1890) (ordering 

front pay from the date of the Judgment until the date or promotion). 

18-121 Reopening or Proceeding by Cora.mission Cnew) 

This provision authorizes. ,thh Commission to reopen Its 

proceedings or vacate or modJ(y Its orders In .the Interest or Justice. 

18-122 Infunctlon and Temporary Restraining Order 

Under the City's current law, after a complaint or housing 

· dlscrhnlnatlon has been riled, the Commission Is authorized to seek a 

prelimlnary· lnjunctlon to enjoin the· respondent rrom engaging fn acts 

which would render lnerrectual a final order or the· Commission (e.g. 

renting the subject housing to another person). The Commission ls 

not similarly authorized with regard to complaints Involving other 

forms of discrimination, and thus, pending the adJudlcaUon of such 

_complaints and during the lengthy court review process, respondents 

will often engage In acts which make meanlngless the relier Imposed In · 
Commission [lnal orders. This section would broaden the Commission's 

authority to seek preliminary lnJuncUve relier to Include all types or 
cllscrlmlnaUon cov_ered by the Cit,: Human Rights Law. It allows the 

Commission to seek such relier where It Is necessary to restrain the 

respondent or persons acting In concert with the respondent from 

-30· 
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committing acts tending to render ineffectual a remedy that the

Commission might impose in a final order.

§8-123 Judicial Review
§8-124 Civil Penalties for Violating Commission Orders (new)
§8-125 Enforcement (new)

Under current law, the provision.s relating to judicial review

of Commission orders and enforcement
di'

Commission orders are

combined in one section. As a consequence, courts have construed

these provisions to permit a respondent in an enforcement proceeding

to question the evidentiary basis for the issuance of the order which

the Commission is seeking to enforce gvdn where he or she had failed

to commence a timely proceeding for judicial review of that order.

Also, under current law there are no civil penalties for

non-compliance with Commianion orders. Thus, a respondent who has

been found guilty of a violation of the Human Rights Law has no

incentive to seek judicial review of, or to comply with, a Commission-

ordered remedy until the Commission commences an enforcement

proceeding.

The proposed new sections separate the prõcedures for

judicial review (§8-123) and the procedures for enforcement of

Commission orders (§8-125), and make clear that unless the

respondent cammences a timely proceeding for judicial review of a

Commission order, he or she. nay not challenge the evidentiary basis

for the issuance of the order when the Commission seeks to enforce

that order (98-125 (b)). In addition, civil penalties could be imposed

in amounts up to $50,000 and $100 per day for non-compliance with

Commission orders (§8-124).
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committing· acts tending to render Ineffectual a remedy that the 

Commission might lmpo_se In a final order. 

18-123 Judlclal Review 
IB-12t Civil Penalties Cor Violating Commission Orders (new) 
IB~us Enforcement (new) 

Under current law, the provislon.s relating to Judicial review 

or Commission orders and enforcement df Commission orders are 

combined In one section. As · a consequence, courts have construed 

these provisions to permit a respondent fn an enforcement proceed.In~ 

to question the evfdentlary· basis for the Issuance of the order which 

the Commission Is seeking to enforce vvdn where he or she had Called 

to commence a Umely proceeding for Judicial review or that order. 

Also, Wider current law there are no civil penalties for 

non-compliance with Commission orders. Thus, a respondent who has 

been round guilty of violation of the · Human Rights Law has no 

fncenUve to seek Juc:Uclal review or, or to comply with, a Commission-

ordered ~emedy W1til the Commission commences an enforcement 

proceeding. 

The proposed new sections separate the procedures lor 

judicial review (§8-123) and the procedures for enforcement of 

Commission orders . (§8-125), and make clear that unless the 

respondent commences a timely proceeding tor Judicial review or a 
' . 

Commission order, he or she. may not challenge the evldenUary basis 

tor the issuance or the order when the Commission seeks to ·enforce 

that order (18· 125 (b)) . In addlUon, civil penalUes could be Imposed 

fn amounts up to $50,000 and $100 per day for non-compliance with 

Commission orders (18·124). 
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$8-126 Civil Penalties Imposed by Ce:=±;sion for Unlawful

Discriminatory Practices (new)

. In addition to its existing authority upon a finding of

discrimination to order equitable relief and award compensatory

damages to a compleLnent, this ==an= would give the Commission the

power to impose civil penalties to vindicat the public interest. The

penalties could be in amounts up to $50,000, and for willful and

. wanton conduct, up to $100,000.

98-127 Disposition of Civil Penalties (new)

Civil penalties would be paip into the general fund, except

that civil penalties assessed by a court against a city agency for

violation of a final order issued by the Commission pursuant to

section 8-120 after a finding that the agency has engaged in an

unlawful discriminatory practice would be budgeted in a separate

account. Mon!es from the account could be used only for anti-bias

education programs or programs to redress discrimination by city

agencies.

§8-128 Institution of Actions and Proceedings (new)

This section specifies that actions or procsedings on behalf

of the Commission may be instituted by the Corporation Counsel or

Commission attorneys designated by the Corporation Counsel or other

attorneys designated by the Corporation Counsel.

8-129 Criminal Penalties

This section is amended to increase the criminal fine for

willful violation of final Commission orders from $500 to $10,000.

$8-130 Construction
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18-126 · Clvil Penalties Imposed by Cnmml~on for Unlawful 
Discriminatory Pnotices (new) 

In addition ·to Its existing authority upon a !lndlng or 
dlscrlmlnatlon to order equitable relier and award compensatory 

damag~s to a complainant, this section would give the Commission the 

power to Impose civil penalties to vfndlcate,~the public Interest. The 

penalties could be fn amounts up to $50,000, and for willful and 

want~n conduct, up to $100,000. 

18-12'1 J>!!posltlon or Civil Penalties (new) 

Clvll penalties would be pals{ tnto the general fund, except 

that civil penalties assessed by a court against a city. agency for 

violation of a final order Issued by • the Commission pursuant to 

section 8-120 · after a rinc:Ung that the agency has engaged In an 

unlawful discriminatory practice would be budgeted In a separate 

account. Monies Crom the account could be used only for anti-bias 

education programs or programs to redress discrimination by city 

agencies~. :-• - ..... 

IB-128 Institution or Actions and Proceedlnga (new) 

This section specltles that actions or proceedings on behalf 

· o[ the Commission may be lnsUtuted by the Corporation Counsel ·or 

Commission attomeys designated. by the Corporation Counsel or other 

attomeys designated by the Corporation Counsel. 

18-129 Criminal Penalties 

Tbls ·secUon fs amended to Increase the criminal fine for 

wlll!ul vlolaUon or final Commission orders from $500 to $10,000. 

18-130 Construction 
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This section expresses the legislative intent that the Human .

Rights Law be liberally construed for the accomplishment of its

purposes, The amendment deletes unnecessary and duplicative

language.

CJia_pter 4 Civil Action to Fliminate Unlawful Discriminatory Practices
(new) . - .

98-401 Legislative Declaration

This provision contains an express recognition of the

economic, social and moral harm imposed upon the City and its

inhabitants by the existence of systemic ,discrimination.

98-402 Civil Action

This provision expressly authorizes the Corporation Counsel

to bring a civil action on behalf of the Commissicñ or the City to

eliminate particular instances of systemic discrimination. The relief

which may be sought in such action includes injunctive relief and

damages (including punitive damages) as well as civil penalties.

§8-403 Investigation

This section authorizes the Corporation Counsel to make any

investigation necessary for the commencement of the civil action

provided for above, and would also allow the issuance of subpoenas to

compel the attendance of witnesses or the production of documents.

$8-404 Civil Penalty

This provision would authorize a court in addition to

ordering a defendant found to have engaged in systemic discrimination

to pay damages and provide other relief to the City, to impose upon

the defendant civil penalties (recoverable by the City) of up to
.

$250,000.
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This sactfon expresses the Jegfslatlve Intent that the Human 

Rights Law be liberally construed r or the accomplishment of Its 

purposes. The amendment deletes unnecessary and dupUcaUve 

language. 

Chapter 4 Civil Action to Eliminate Unlawful l>lscrim!nalol"J' Practices 
(new) •,:. 
IB-401 Legfslatlve Declaration 

This provision contains an express reco~l_tlon · or the 

economic, social and moral harm imposed upon the City and Its 

·Inhabitants by the existence of systemic dJscrlmlnatlon. 
. t' t 

18-402 Civil Action 

This provision expressly authorizes the CorporaUon Counsel 

to bring a civil action on behalf or the Commission or the City to 

eliminate particular Instances or systemic dJscrlmlnatlon. The relief 

which may be sought In such action Includes Injunctive relief and 

damages (Including punitive damages) as well as civil penalUes. 

18-403 Investigation 

This sectfon authorizes the Corporation Counsel to make any 

lnvestlgaUon necessary for the commencement of the clvll aoUon 

provided for above, and would also allow the Issuance or subpoenas to 

compel the attendance of witnesses or the production or documents. 

l8·40C Civil Penalq 

This provision would authorize a court In addition to 

ordering a defendant round to have engaged In systemic discrimination 

to pay damages and provide other relief to the City, to · impose upon 

the detendant civil penalties (recoverable by the City) of up to 

$250,000. 
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. Chapter 5 Civil Action By Persons Aggrieved By Unlawful

Discriminatory Practices 98-502 (new)

Under the City's Human Rights Law, claims of discrimination

are currently adjudicated through the administrative procedure

available at the Commission. An aggrieved person may resort to

court only to seek review of the Comm! fon's final decision in the

matter. Where the type of discrimination alleged is also prohibited

under the State Human Rights Law, an aggrieved person may bring a

civil action in State court under that law. The State law, however,

does not authorize a court to award c9sts and attorney's fees to a

prevailing party.

In consideration of the policy inherent in the State Human

Rights Law that a Judicial forum is an appropriate alternative Îoruì .

for the enforcêmsñt of discrimination laws, this chapter would permit

aggrieved persons to bring a civil action in court for violation of the

City law. Alternatively, aggrieved persons could file a complaint with

the Commission, and having chosen one avenue of relief over another,

would be deemed to have elected their remedy. §8-502(a). The bill

provides generally that the filing of.a complaint with the Commission

or the State Division of Human Rights would preclude a person from

going to court except if the complaint had been dismissed for

administrative convenience. 88-502(b). Dismissal by the Commission

for administrative convenience could include a dismissal requested by

the complainant where 180 days have passed since the filing of a

complaint which had not been actively investigated, as well as

dismissal prior to the filing of an answer where no investigation or
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Chapter 5 ClyD AcUon By Persons Jtggrleved B:, Unlawful 
Dlscrlmfnator:y Practices 118-S02 (new) 

Under the City's Human Rights Law, claims or dJscrlmlnatfon 

are currently adjudicated through the administrative procedure 

available at the Commission. An aggrleyed person may resort to 

court only to seek review or the Commlsffon's final decision In the 

· matter. Where the type or dfscrlmlnatlon alleged Is also prohibited 

under the State Human Rights Law, an aggrieved person may bring a 

civil action fn State court W1der·that Jaw. The State·1aw, however, 

· does not authorize a court ta award c9sts and attorney's _fees ta a 
. f 

prevailing party. 

In consideration or the policy Inherent In the State Human 

Rfghts Law that a Judicial forum Is an approprlate··aitern~tlve I'~;~:-:-- ' 
for the enforcement or discrhnlnatfon laws, this chapter would pennlt 

aggrieved persons to bring a civil action In court for violation or the 

C~ty Jaw. AlternaUvely, aggrieved persons could file a complaint with• 

the Commission, and having chosen one avenue or relier over another, 

would be deemed to have elected their remedy. 08·502(a). The bfil 

provides generally that the filing of. a complaint with the Commission 

or the State Division of Human Rights would preclude a person from 

going to court except IC the complaint had been dismissed for 

administrative convenience, 18-502(b). Dismissal by the Commission 

tor administrative convenience could include a dismissal requested by 

the complainant where 180 days have passed since the rmn, or a 

complaint which had not been actively Investigated, as well as 

dismissal prior to the tufng or an answer where no Investigation or 

... "-----~---~----- - ----------------· ---·-··-------
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conciliation attempts had taken place. §eee 98-113(a)(6) and

98-113(b).

In the civil action proposed by the bill, an aggrieved

. person could seek equitable relief and any appropriate damages

including punitive damages. 98-502(a). .(n addition, the proposed

bill provides for a court, in its discretion, to award costs and

reasonable attorney's fees to a prevailing party. 98-502(f).

Chapter 6 Discriminatory Harassment (new)

Sometimes discrimination takes the form of threats,

harassment or intimidation by persons who are not employers, owners

of . housing suuvunuvdations or persons who operate public

accc-mmedstions and thus in circumstances not covered by the current

City Human Rights Law, which although broad in its scope, prohibits

discrimination by certain persons in certain defined contexts, e.g.,

employment, public accommodations, housing, etc. While harassment

based upon discriminatory animus can theoretically be addressed by

either criminal prosecution or by a civil action commêñced by the

victim, these methods are often ineffective.

This new chapter would add provisions derived from similar

laws in Massachusetts and California. The chapter would authorize

the Corporation Counsel to seek a court order enjoining a person from

interfering by threats, intimidation or coercion with an individual's

rights secured by any Federal, State and City laws. §8-602(a). A

violation of the court order would constitute contempt and be subject

to the imposition of civil penalties of up to $10,000 per day.

. §8-602(c). Harassment involving force or a threat of force or the
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ooncWaUon attempts had taken place. 

IIB-113(b). 

See D8·113(a)(8) BJ1d 

In the civil action proposed by the blll, BJ1 aggrieved 

. person could seek equitable relief and any appropriate damages 

fnoludfng punitive damages. 118·502(a). .~n addition,. the proposed ,~ 
bW provides lor a court, In Its dJscretlon, to award costs and 

reas~,nabJe attorney's fees to a prevailing party. 118·502(f). 

Chapter 8 Dlscrl.mfnatory Harassment (new) 

Sometimes discrimination takes the form or threats, 
. ' . ' harassment or Intimidation by persons who are not employers, owners 

of . housing accommodaUons or persons who operate public 

accommodations and thus In circumstances not covered by the current 

City Human Rights Law, ·which although broad In fts scope, prohJblts 

dfscrlmlnatlon by certain persons In certain defined contexts, e.g., 

employment, public accommodations, housing, etc. While harassment 

based upon dlscrlmfnatory animus can theoretically be addressed by 

either criminal_ prosecution or by a civil action commenced by the 

victim, these methods are often Ineffective. 

This new chapter would add provisions derived from similar 

laws In Massachusetts and CalU'omla. The chapter would authorize 

the Corporation Counsel to seek a court order enJolnlng a person from 

Interfering by threats, lntlmfdaUon or coercion with an Individual's 

rights aeoured by· any Federal, State and City laws. l8-602(a). A 

violation or the court order would constitute contempt and be nbJect 

to the lmposlUon or civil penalties or up to $10,000 per day. 

l8•802(c). Harassment Involving force or a threat or force or the 

-35-
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..

damaging of property could result in the impasition of civil penalties .

of up to $50,000. 98-603.

Chapter 7 Discriminatory boycotts

This new chapter would require the Commission to begin

investigation of a complaint alleging a discriminatory boycott or

blacklist within 24 hours after the filing of¿the complaint and to make

reports to the mayor and the council relating to the actions taken to

resolve the dispute. If disclosure of any information in such reports

would compromise the investigation or mediation or conciliation efforts,

such information may be excluded from the report.

BIII Section 3

This section calls for the Commission to hold a hearing

within 180 days of enactment, and to submit recommendations, if any,

to the Mayor and the Council, on whether the City's Human Rights

Law should be amended to authorize the Comm!ssion to impose

reasonable requirements involving generation of recGrds upon persons

or classes of persons subject to the law.

The section also requires the Corporation Counsel and the

Chairperson of the City Commission on Human Rights to issue a

report to the Council within 12 months after the bill's enactment on

the operation and results of procedures for effective legal

representation of the Commission and enforcement of the City Human

Rights Law and prevention of potential conflicts of interest.

Bill Section 4 - Effective Date

The bill would take effect 90 days after its enactment

except that the provisions which prohibit discrimination on the basis
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damaging of property could result In the Imposition of civil penaJUea 

or up to $5~;000. 18·803. • 

. Chapter 'I Discriminatory boycotts 

This new chapter. would require the Commission to begin 

Investigation or a complaint. alleging a discriminatory boycott or 

bJac~st wl~fn 24 hours alter the filing of,:the complaint and to make 

reports to the mayor and the council relating to· the acUons taken to 

resolve the dispute. Ir cUsclosure of any lnformaUon fn such reports 

wo1:1ld compromise the fnvesUgaUon or mediation or conciliation efforts, 

such Information may be excluded rrom tile report. ,· 
em Section 3 

This secUon calls [or the Commission to hold a hearing 

within 180 days or enactment, and to submit recomm,ndaUons, any, 

to the Mayor and the Council, on whether the City's Human Rights 

Law should be amended to authorize the Commission to Impose 

reasonable requirements lnvolvfng generation or records upon persons 

or classes or persons subJect to the law. 

The section also requires the Corporation CoW1sel and the 

Chairperson of the City Commission on Human Rights to Issue a 

report to the Council within 12 monU1s after the bW's enactment on 

the operation and results of procedures ror etreotlve legal 

representaUon of the Commission and enforcement or the City Rwnan 

· Rights Law ~d prevention of potenUaJ conhlcta or Interest. 

pm Section 4 - Ertectlye Date 
The blll would take · ittect 80 days after Its enactment 

except that the provisions which prohibit dfscrlmlnaUon on the basis 

-aa-
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of age in public acct-mmedations will take effect on the effective date

of rules to be promulgated by the Comm!ssion which .set forth

exer-.pdens to such pr0visions based on considerations of public

. . polley. In addition, no action may be commenced in court for

violation of the City Human Rights Law .until 270 days after the

effective date. The bill also specifies which of its provisions apply to

. comp!=Eints filed with the Comm!ss!on prior to the effective date.
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of age In. public accommodations will t~ke ~!feet on the effective. date 

or. rules to be promuJgat~d by the Commission which _set ·forth 

exemptions to such provisions based on considerations or public 

poUcy. In addition, no action may be commenced· In court lor 

violation or the City Human . Rights 'Law .until 270 days ~ter the 
. . . . , 

. .. . . errec~ve date. The bill also specifies which of Its provisions apply to 

complaints flled with the Commission prior to ~e effective date. 
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. COMMISSIONONHUMANRIGHTS
52 DUANE STREET, NEW YORK. N. Y. 10007

Telephones:(212) 566-5050 TDD (212) 566-0400 FAX (212) 732.9627 .

DENNIS DELEON.Crm!::!ener!Chair

GOOD MORNING. I AM DENNIS dELEON, COMMISSIONER/CHAIR OF THE

CITY COMMISSION ON HUMAN RIGHTS. I WANT TO THANK THIS COMMITTEE

FOR THE OPPORTUNITY TO PRESENT TESTIMONY ON BEHALF OF MAYOR

DINKINS IN SUPPORT.OF INTRO. 536, A BILL TO STRENGTHEN THE CITY'S

HUMAN RIGHTS LAW. THE MAVOR HAS PERSONALLY FOLLOWED THE

DEVELOPMENT OF THIS LEGISLATION SINCE HIS TENURE AS MANHATTAN

BOROUGH PRESIDENT AND CONTINUES TO CONSIDER THIS AMENDMENT A TOP

PRIORITY. . LET ME ALSO SAY THAT IT IS HEARTENING TO SEE THE

CHAIRMAN OF THIS COMMITTEE WITH US TODAY AND LOOKING SO WELL.

CONSIDERATION OF THIS AND OTHER LEGISLATION PROPOSED TO AMEND

EXISTING ANTI -DISCRIMINATION LAW COMES AT A CRITICAL TIME IN THE

LIF E OF OUR CITY AND, INDEED, THE NATION. MORE THAN A QUARTER-

CENTURY AFTER THE PASSAGE OF THE CIVIL RIGHTS ACT OF 1964

DISCRIMINATION AND ITS DISASTROUS CONSEQUENCES ON INTERGROUP

RELATIONS CONTINUE TO STUNT AND DIVIDE OUR COMMUNITY.

CONTEMPORARY AMERICAN SOCIETY HAS BEGUN TO LOSE A HAMDLE ON

DISCRIMINATION AND AS A RESULT WE ARE LOSING GROUND. TODAY THERE

ARE MORE AFRICAN-AMERICAN YOUTH IN SEGREGATED SCHOOLS ALL OVER

THE COUNTRY THAN IN 1954 WHEN BROWN V, BOARD OF EDUCATIÇl¶ WAS

ARGUED. PROPORTIONATELY FEWER PEOPLE OF COLOR ARE TEACHING IN

AMERICAN UNIVERSITIES TODAY THAN TWENTY YEARS AGO. ACCORDING TO
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COMMISSION ON HUMAN RIGHTS 
S2 DUANE STREET, NEW YORK, N. Y. 10007 

11:lephones: (212) 566-5050 TDD (212) 566-0400 FAX (212) 732-9627 

DENNIS oaLEON, CommlulontrlChalr 

GOOD MORNING. I AM DENNIS dELEON, COMMISSIONER/CHAIR OF THE 

CITY COMMISSION ON HUMAN RIGHTS. I WANT TO THANK THIS COMMITTEE 

FOR THE OPPORTUNITY TO PRESENT TESTIMONY ON BEHALF OF MAYOR· 
. . 

DINKINS IN SUPPORT.OF INTRO. 536, A BILL TO STRENGTHEN THE CITY'S 

HUMAN RI~HTS LAW. THE MAYOR HAS PERSONALLY FOLLO~ED THE 

DEVELOPMENT OF THIS LEGISLATION SINCE HIS TENURE AS MANHATTAN 

BOROUGH PRESIDENT AND CONTINUES TO CONSIDER THIS AMENDMENT A TOP" 

PRIORITY •. LET ME ALSO SAY THAT IT IS HEARTENING TO SEE THE 

CHAIRMAN OF THIS COMMITTEE WITH US TODAY AND LOOKING SO NELL. 

·coNSIDERATION OF THIS AND OTHER LEGISLATION PROPOSED TO AMEND 

·EXISTING ANTI-DISCRIMINATION LAW COMES AT A CRITICAL TIME IN THE 

LIFE OF OUR CITY AND, INDEED, THE NATION. MORE THAN A QUARTER-

CENTURY AFTER THE PASSAGE OF THE CIVIL RIGHTS ACT OF 1964 

DISCRIMINATION AND ITS DISASTROUS CONSEQUENCES ON INTERGROUP 

RELATIONS CONTINUE TO STUNT AND DIVIDE OUR COMMUNITY. 

CONTEMPORARY AMERICAN SOCIETY HAS BEGUN TO LOSE.A HANDLE ON 

DISCRIMINATION AND AS A RESULT WE ARE LOSING GROUND. TODAY THERE 

ARE MORE AFRICAN-AMERICAN YOUTH IN SEGREGATED SCHOOLS ALL OVER 

THE COUNTRY THAN IN 19 5 4 WHEN BROWN V, . BOARD OF EDUCATION WAS 

ARGUED. PROPORTIONATELY FEWER PEOPLE OF COLOR ARE TEACHING IN 

AMERICAN UNIVERSITIES TODAY THAN TWENTY YEARS AGO. ACCORDING TO 

R. App. 582



THE AMERICAN SOCIOLOGICAL REVIEW AND A RECENT UNIVERSITY OF

CHICAGO STUDY, NEW YORK CITY IS THE SIXTH MOST RESIDENTIALLY

SEGREGATED CITY IN THE COUNTRY. EVEN THE HISTORY OF MUNICIPAL

EMPLOYMENT IN NEW YORK DEMONSTRATES PATTER S OF BIGOTRY SO DEEPLY

ENTRENCHED THAT IT MAY TAKE US MANY YEARS TO CORRECT.

. DESPITE THE EXISTENCE OF A GREAT BODY OF EVIDENCE CLEARLY

DEMONSTRATING THE PERSISTENCE OF RESIDENTIAL. AND WORKFORCE

SEGREGATION, RECENT YEARS HAVE BEEN EXTREMELY LEAN IN THE FIELD

OF CIVIL RIGHTS ENFORCEMENT THROUGHOUT THE NATION. THE SUPREME

COURT HAS DEALT SEVERE BLOWS TO NOBLE EGALITARIAN EFFORTS TO

ACHIEVE FAIR DEMOGRAPHIC REPRESENTATION IN AMERICAN LIFE.

FEDERAL CIVIL RIGHTS AUTHORITIES ARE AT BEST LACKLUSTER IN THEIR

CURRENT ENFORCEMENT EFFORTS. AND IN RESPONSE TO THE DRAMATIC

RISE IN HATE VIOLENCE IN THIS COUNTRY, THE DEPARTMENT OF JUSTICE

PROSECUTED ONLY TEN BIAS-MOTIVATED CRIMES. LAST YEAR.

THE WITHDRAWAL OF THE FEDERAL GOVERNMENT FROM MEANINGFUL

CIVIL RIGHTS ENFORCEMENT HAS LEFT LOCAL JURISDICTIONS TO ANSWER

THESE NEEDS FOR THEMSELVES. UNFORTUNATELY, SOME CITIES AND

STATES HAVE JOINED THE FEDERAL GOVERNMENT IN ITS PASSIVE

ATTITUDES ABOUT ENFORCING ANTI-DISCRIMINATION LAWS. NEW YORK

CITY'S RESOLVE TO STEM THIS TIDE WILL DISTINGUISH ITS CITIZENS

AND RESOUND ACROSS THE COUNTRY.

INTRO. 536 IS A CENTERPIECE IN THE ADMINISTRATIONS EFFORTS.

TO REVIVE CIVIL RIGHTS ENFORCEMENT AND TO REBUILD INTERGROUP
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CHICAGO STUDY, NEW YORK CITY IS THE SIXTH MOST RESIDENTIALLY 

SEGREGATED CITY IN THE COUNTRY. EVEN THE HISTORY OF MUNICIPAL 

EMPLOYMENT IN NEW YORK DEMONSTRATES PATTERNS OF BIGOTRY SO DEEPLY 

ENTRENCHED THAT IT MAY TAKE US MANY YEARS TO CORRECT. 

DESPI~E THE EXISTENCE OF A GREAT BODY OF EVIDENCE CLEARLY 

DEMONSTRATING THE PERSISTENCE OF RESIDENTIAL.AND WORKFORCE 

SEGREGATION, RECENT YEARS HAVE BEEN EXTREMELY LEAN IN THE ·-FIELD 

OF CIVIL RIGHTS ENFORCEMENT THROUGHOUT THE NATION. THE SUPREME 

COURT HAS DEALT SEVERE BLOWS TO NOBLE EGALITARIAN EFFORTS TO 

ACHIEVE FAIR DEMOGRAPHIC REPRESENTATION.IN AMERICAN LIFE. 

FEDERAL CIVIL RIGHTS AUTHORITIES ARE AT BEST LACKLUSTER. IN THEIR. 

CURRENT ENFORCEMENT EFFORTS. AND IN RESPONSE TO THE DRAMATIC 

RISE IN HATE VIOLENCE IN THIS COUNTRY, THE DEPARTMENT OF JUSTICE 

PROSECUTED ONLY TEN BIAS-MOTIVATED CRIMES.LAST YEAR. 

THE WITHDRAWAL OF THE FEDERAL GOVERNMENT FROM MEANINGFUL 

CIVIL RIGHTS ENFORCEMENT HAS LEFT LOCAL JURISDICTIONS TO ANSWER 

THESE NEEDS FOR THEMSELVES. UNFORTUNATELY, SOME CITIES AND 

STATES HAVE JOINED THE FEDERAL GOVERNMENT IN ITS PASSIVE 

A'l'TI'l'UDES ABOUT ENFORCING ANTI-DISCRIMINATION LAWS. NEW YORK 

CITY'S RESOLVE TO STEM THIS TIDE WILL DISTINGUISH ITS CITIZENS 

AND RESOUND ACROSS 'l'HE_COUNTRY. 

INTRO. 536 IS A CENTERPIECE IN THE ADMINISTRATIONS EFFORTS. 

TO REVIVE CIVIL RIGHTS ENFORCEMENT AND TO REBUILD INTERGROUP 
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RELATIONS IN THE CITY. IT REPRESENTS BOTH PRACTICAL AND

SUBSTANTIVE ADVANCES BEYOND THE CURRENT LAW AND SEEKS TO EMPOWER

W1ULT HAS BEEN A BELEAGUERED COMMISSION TO MORE EFFECTIVELY MEET

ITS VAST ANTI-DISCRIMINATION CHARGE.

THE PROPOSED CHANGES WOULD CORRECT BASIC FLAWS IN THE

CURRENT ADJUDICATIVE SYSTEM BY PROVIDING THE COMMISSION WITH SOME

IMPORTANT NEW INVESTIGATIVE AND PROSECUTORIAL TOOLS. FOR

INSTANCE, UNDER CURRENT LAW RESPONDENTS TO DISCRIMINATION

COMPLAINTS ARE NOT REQUIRED TO PROVIDE THE COMMISSION WITH

ANSWERS TO CHARGES. CONSEQUENTLY, COMMISSION INVESTIGATORS OFTEN

SPEND SEVERAL MONTHS ATTEMPTING TO COMPEL EMPLOYERS AND LANDLORDS

WHO HAVE BEEN NAMED IN COMPLAINTS TO RESPOND TO THE ALLEGATIONS,

NOT ALWAYS SUCCESSFULLY. INTRO. 536 WILL MANDATE THAT

RESPONDENTS SUBMIT WRITTEN ANSWERS WITHIN TWENTY DAYS AFTER

COPIES OF THE COMPLAINT IS SERVED. FAILURE OF THE RESPONDENT TO

ANSWER CHARGES WILL BE TREATED AS DEFAULT.

UNDER CURRENT LAW PARTIES FOUND GUILTY OF DISCRIMINATION ARE

NOT SUBJECT TO CIVIL PENALTIES. I REGARD THIS AS A BASIC FLAW IN

THE CITY'S HUMAN RIGHTS STATUTE. CIVIL FINES ARE IMPOSED UPON

THOSE WHO LITTER OR WALK THEIR DOGS WITHOUT A LEASH OR FOR

PARKING ON THE WRONG SIDE OF THE STREET. YET NO CIVIL PENALTY IS

LEVIED FOR DENYING SOMEONE A PLACE TO LIVE BECAUSE OF HER SEXUAL

ORIENTATION OR FOR DENYING SOMEONE THE MEANS TO EARN A LIVING

BECAUSE HE IS LATINO. THE ABSENCE OF CIVIL PENALTIES FOR
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RELATIONS IN THE CITY. IT REPRESENTS BOTH PRACTICAL AND 

SUBSTANTIVE ADVANCES BEYOND THE CURRENT LAW AND SEEKS TO EMPOWER 

'WHAT HAS BEEN A BELEAGUERED COMMISSION TO MORE EFFECTIVELY MEET ·: · -:. 

ITS VAST ANTI-DISCRIMINATION CHARGE. 

THE PROPOSED CHANGES WOULD CORRECT BASIC FLAWS IN THE 

CURRENT ADJUDICATIVE SYSTEM BY PROVIDING THE COMMISSION WITH SOME 

IMPORTANT NEW INVESTIGATIVE AND PROSECUTORIAL TOOLS. FOR 

INSTANCE, UNDER CURRENT LAW RESPONDENTS TO DISCRIMINATION 

COMPLAINTS ARE NOT REQUIRED TO PROVIDE THE COMMISSION WITH 

ANSWERS TO CHARGES. CONSEQUENTLY, COMMISS+ON INVESTIGATORS OFTEN 

SPEND SEVERAL MONTHS ATTEMPTING TO COMPEL EMPLOYERS AND LANDLORDS 

WHO ~VE BE~N NAMED IN COMPLAINTS TO RESPOND TO 'l'HE ALLEGATIONS, 

NOT ALWAYS SUCCESSFULLY, INTRO. 536 WILL MANDATE THAT 

RESPONDENTS SUBMIT WRITTEN AN$WERS WITHIN TWENTY DAYS AFTER 

COPIES OF THE COMPLAINT IS SERVED, FAILURE OF THE RESPONDENT TO 

ANSWER CHARGES WILL BE TREATED AS DEFAULT. 

UNDER CURRENT LAW PARTIES FOUND GUILTY OF DISCRIMINATION ARE 

NOT SUBJECT TO CIVIL PENALTIES. I REGARD THIS AS A BASIC FLAW IN 

THE CITY'S HUMAN RIGHTS STATUTE. CIVIL FINES ARE IM~OSED UPON 

THOSE WHO LITTER OR WALK THEIR DOGS WITHOUT A LEASH OR FOR 

PARKING ON THE WRONG SIDE OF THE STREET. YET NO CIVIL PENALTY IS 

LEVIED FOR DENYING SOMEONE A PLACE TO LIVE BECAUSE OF HER SEXUAL 

ORIENTATION OR FOR DENYING SOMEONE THE MEANS TO EARN A LIVING 

BECAUSE HE IS LATINO. THE ABSENCE OF CIVIL PENALTIES FOR 
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VIOLATIONS OF ANTI-DISCRIMINATION LAWS ENCOURAGES SOME EMPLOYERS

AND LANDLORDS TO IGNORE THE STATUTE AND ACT WITH IMPUNITY.

THE EXPANSION OF THE COMMISSION'S POWER TO SEEK PRELIMINARY

, INJUNCTIVE REL1EF REPRESENTS A FURTHER SIGNIFICANT IMPROVEMENT IN

THE ADJUDICATIVE PROCESS. IT WOULD PERMIT THE COMMISSION TO SEEK

EMERGENCY RELIEF FROM STATE SUPREME COURT NOT ONLY IN HOUSING

CASES, BUT IN EMPLOYMENT AND PUBLIC ACCOMODATIONS CASES AS WELL.

UNDER THE NEW PROVISION, INJUNCTIONS CAN BE GRANTED TO INSURE

THAT ACTIONS THAT WOULD UNDERMINE A COMMISSION ORDER COULD BE

. PREVENTED. THIS IS NOT CURRENTLY POSSIBLE, AND OFTEN BY THE TIME

A FINDING OF DISCRIMINATION IS RENDERED THE JOB HAS BEEN FILLED

OR THE APARTMENT RENTED AND IT IS NO LONGER POSSIBLE TO PROVIDE

MEANINGFUL RELIEF.

THE SUBSTANTIVE CHANGES IN THE LAW PROPOSED BY INTRO. 536

EXPAND PROTECTIONS IN IMPORTANT AREAS AND REPRESENT A RESPONSIBLE

AND TIMELY UPDATE TO THE EXISTING CITY LAW. A NUMBER OF

PROVISIONS ARE PROPOSED TO BRING THE CITY'S STATUTE INTO

SUBSTANTIAL COMPLIANCE WITH FEDERAL CIVIL RIGHTS LAWS. IN THE

AREA OF HOUSING, THE FEDERAL GOVERNMENT REQUIRES THAT LOCAL

AGENCIES LIKE THE COMMISSION WHICH WORK UNDER CONTRACT WITH THE

US DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT ARE EMPOWERED BY

LOCAL LAWS WHICH ARE THE "SUBSTANTIAL EQUIVALENT" OF THE FEDERAL

FAIR HOUSING ACT. INTRO. 536 ACCOMPLISHES THIS EQUIVALENCY

BETWEEN CITY AND rnuaRAL STATUTES. SIMILARLY, PROTECTIONS

PROVIDED IN THE BILL FOR PERSONS WITH DISABILITIES ARE CONSISTENT
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VIOLATIONS OF ANTI-DISCRIMINATION LAWS ENCOURAGES SOME EMPLOYERS 

AND LANDLORDS TO IGNORE THE STATUTE AND ACT WITH IMPUNITY •. 

THE EXPANSION OF THE COMMISSION'S POWER TO SEEK PRELIMINARY 

INJUNCTIVE RELIEF REPRESENTS A FURTHER SIGNIFICANT IMPROVEMENT IN 

THE ADJUDICATIVE PROCESS. IT WOULD PERMIT THE COMMISSION TO SEEK 

EMERGENCY RELIEF FROM STATE_SUPREME COURT NOT ONLY IN HOUSING 

CASES, BUT IN EMPLOYMENT AND PUBLIC ACCOMODATIONS CASES AS WELL. 

UNDER THE NEW PROVISION~ INJUNCTIONS CAN BE GRANTED TO INSU~ 

THAT _ACTlONS THAT WOULD UNDERMINE A COMMISSION ORDER COULD BE 

PREVENTED. THIS IS NOT CURRENTLY POSSIBLE, AND OFTEN BY THE TIME 

A FINDING OF DISCRIMINATION IS RENDERED THE JOB HAS BEEN FILtED 

OR THE APARTMENT RENTED AND IT IS NO LONGER POSSIBLE TO PROVIDE 

MEANINGFUL RELIEF. 

THE SUBSTANTIVE CHANGES IN THE LAW PROPOSED BY INTRO. 536 

EXP~ PROTECTIONS IN IMPORTANT AREAS AND REPRESENT A RESPONSIBLE 

AND TIMELY UPDATE TO THE EXISTING CITY LAW. A NUMBER OF 

PROVISIONS ARE PROPOSED TO BRING THE CITY'S STATUTE INTO 

SUBSTANTIAL COMPLIANCE WITH FEDERAL CIVIL RIGHTS LAWS. IN THE 

AREA OF HOUSING, THE FEDERAL GOVERNMENT REQUIRES THAT LOCAL 

AGENCIES LIKE THE COMMISSION WHICH WORK UNDER CONTRACT WITH THE 

US DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT ARE EMPOWERED BY 

LOCAL LAWS WHICH ARE THE "SUBSTANTIAL EQUIVALENT" OF THE FEDERAL 

FAIR HOUSING ACT. INTRO. 536 ACCOMPLISHES THIS EQUIVALENCY 

BETWEEN CITY AND FEDERAL STATUTES. SIMILARLY, PROTECTIONS 

PROVIDED IN THE BILL FOR PERSONS WITH DISABILITIES ARE CONSISTENT 

-------------------- - --- - --- -------·------------- -------- ----·--------···-----.. ---
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WITH THE INCREASING PROTECTIONS UNDER FEDERAL LAW, SPECIFICALLY .

THE AMERICANS WITH DISABILITIES ACT, AND REFLECT THE CITY'S

COMMITMENT TO THE NATIONAL EFFORT TO FIGHT DISCRIMINATION AGAINS

PERSONS WITH PHYSICAL CHALLENGES.

CURRENT LAW PROVIDES NO PROTECTION AGAINST AGE .

DISCRIMINATION IN PRIVATE RESIDENTIAL HOUSING AND PUBLIC

ACCOMMODATIONS. INTRO. 536 WOULD OUTLAW SUCH DISCRIMINATION IN

HOUSING AND AUTHORIZE THE COMMISSION TO PROMULGATE REGULATIONS TO

PROHIBIT INVIDIOUS DISCRIMINATION IN THE PUBLIC ACCOMMODATIONS

CONTEXT. WHTTR AT THE SAME TIME PRESERVING APPROPRIATE BENEFITS,

SUCH AS COMMERCIAL DISCOUNTS FOR SENIOR CITIZENS.

INTRO. 536 TAKES THE CLEAR AND UNMISTAKABLE VIEW THAT '

DISCRIMINATION CANNOT BE FOUGHT EFFECTIVELY IF LANDLORDS AND .

EMPLOYERS ARE NOT HELD ACCOUNTABLE FOR THE ACTS OF THEIR

EMPLOYEES AND AGENTS. IT IS MY PROFESSIONAL VIEW AND CERTAINLY
..

THE EXPERIENCE OF THE CITY COMMISSION ON HUMAN RIGHTS THAT IF

EMPLOYERS ARE NOT HELD LIABLE, WITHIN REASONABLE LIMITS, FOR THE .

DISCRIMINATORY BEHAVIOR OF THOSE IN WHOM MANAGEMENT OR

SUPERVISORY AUTHORITY HAS BEEN VESTED, EMPLOYERS WILL NOT BE

EFFECTIVELY COMPELLED TO ENFORCE NON-DISCRIMINATORY CODES OF

CONDUCT IN THE WORKPLACE. THE NEW LEGISLATION ALSO HOLDS

INDIVIDUAL EMPLOYEES RESPONSIBLE FOR THEIR OWN ACTS OF

DISCRIMINATION IN THE WORKPLACE.
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CURRENT LAW PROVIDES NO PROTECTION AGAINST AGE 

DISCRIMINATION IN PRIVATE RESIDENTIAL HOUSING AND PUBLIC 

ACCOMMODATIONS. INTRO. 536 WOULD OUTLAW SUCH DISCRIMINATION IN 

HOUSING AND AUTHORIZ~ THE COMMISSION TO PROMULGATE REGULATIONS.TO 

PROHIBIT INVIDIOUS DISCRIMINATION IN THE PUBLIC ACCOMMODATIONS-

. CONTEXT.WHILE AT THE SAME TIME PRESERVING APPROPRIATE BENEFITS, 

SUCH AS COMMERCIAL DISCOUNTS FOR SENIOR CITIZENS. 

INTRO. 536 TAKES THE CLEAR AND UNMISTAKABLE VIEW THAT 

DISCRIMINATION CANNOT BE FOUGHT EFFECTIVELY IF LANDLORDS AND· 

EMPLOYERS ARE NOT HELD ACCOUNTABLE FOR THE ACTS OF THEIR 

EMPLOYEES AND AGENTS. IT IS MY PROFESSIONAL VIEW AND CERTAINLY 

THE EXPERIENCE OF THE CITY COMMISSION ON HUMAN RIGHTS THAT IF 

EMPLOYERS ARE NOT HELD LIABLE, WITHIN REASONABLE LIMITS, FOR THE 

DISCRIMINATORY BEHAVIOR OF THOSE IN WHOM MANAGEMENT OR 

SUPERVISORY AUTHORITY HAS BEEN VESTED, EMPLOYERS WILL NOT BE 

EFFECTIVELY COMPELLED TO ENFORCE NON-DISCRIMINATORY CODES OF 

. CONDUCT IN THE WORKPLACE. THE NEW LEGISLATION ALSO HOLDS 

INDIVIDUAL EMPLOYEES RESPONSIBLE FOR THEIR OWN ACTS OF 

DISCRI~INATION IN THE WORKPLACE. 
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FINALLY, THE BILL CREATES A PRIVATE RIGHT OF ACTION FOR

INDIVIDUALS WHO BELIEVE THEY HAVE BEEN DISCRIMINATED AGAINST TO
.

TAKE THEIR CLAIMS DIRECTLY INTO COURT, RATHER THAN AN

ADMINISTRATIVE TRIBUNAL. WHILE WE EXPECT THAT THE MAJORITY OF

. COMPLAINTS WILL CONTINUE TO BE HANDLED ADMINISTRATIVELY, THIS

. PROVISION IS CRITICAL IN STIMULATING THE DEVELOPMENT OF AN

AGGRESSIVE LOCAL CIVIL RIGHTS BAR AND THE USE OF THE COURTS AS AN

ADJUNCT TO THE COMMISSION'S ENFORCEMENT EFFORTS. I BELIEVE

PEOPLE SHOULD HAVE THE RIGHT TO CHOOSE IN WHICH. FORUM THEY SEEK

TO HAVE THEIR RIGHTS VINDICATED.

. BEFORE CLOSING,.I WOULD LIKE TO TAKE A MOMENT TO THANK THE

STAFFS OF THE LAW DEPARTMENT, THE COMMISSION, AND THE COUNCIL,

WHO HAVE WORKED SO DILIGENTLY FOR TWO YEARS TO DEVELOP AND REFINE

THIS LEGISLATION. .

WE ARE AT A DIFFICULT MOMENT. FEAR APPEARS TO BE ON THE

. RISE GENERALLY, BREEDING INSULARITY AND HATE AND EXACERBATING

INTERGROUP TENSION AND CONFLICT. WE MUST BATTLE AGAINST FEAR ON

ALL FRONTS. LET US COMMIT OURSELVES TODAY TO THE GOAL OF A TRULY

OPEN CITY BY THE YEAR 2000 -- A CITY WHERE THE WORD

"NEIGHBORHOOD" BECOMES AN INVITATION TO JOIN IN, NOT A WARNING TO

STAY OUT; A CITY WHERE THE PROMISE OF OPPORTUNITY IS NOT

UNDERMINED BY A REALITY OF DISCRIMINATORY EXCLUSION -- AND LET

THE PASSAGE OF THIS LEGISLATION SIGNAL THE STRENGTH OF OUR

COLLECTIVE RESOLVE. THANK YOU.
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FINALLY, THE BILL CREA~ES A PRIVATE RIGHT OF ACTION FOR 
.. 

INDIVIDUALS WHO BELIEVE THEY _HAVE BEEN DISCRIMINATED AGAINST TO 

TAKE THEIR CLAIMS DIRECTLY INTO COURT, RATHER THAN AN 

ADMINISTRATIVE TRIBUNAL. WHILE WE EXPECT THAT THE MAJORITY OF 

COMPLAINTS WILL CONTINUE TO BE.HANDLED ADMINISTRATIVELY, THIS 

- PROVISION IS CRITICAL IN STIMULATING THE DEVELOPMENT OF AN 

AGGRESSIVE LOCAL CIVIL RIGH'l'S BAR AND THE USE OF THE COURTS AS AN 

ADJUNCT TO THE COMMISSION'S ENFORCEMENT EFFORTS. I BELIEVE 

PEOPLE SHOULD HAVE THE RIGHT'To CHOOSE IN WHICH. FORUM THEY SEEK 

'l'O HAVE THEIR RIGHTS VINDICATED. 

BEFORE CLOSING,_I WOULD LIKE TO TAKE A MOMENT TO THANK THE 
. . 

STAFFS OF THE LAW DEPARTMENT,- THE COMMISSION, AND THE COUNCIL, 

WHO HAVE WORKED SO DILIGENTLY FOR TWO YEARS TO DEVELOP AND REFINE 

THIS LEGISLATION. 

WE ARE AT A DIFFICULT MOMENT. FEAR APPEARS TO BE ON THE 

RISE·GENERALLY, BREEDING INSULARITY AND HATE AND EXACERBATING. 

INTERGROUP TENSION ANO CONFLICT. WE MUST BATTLE AGAINST FEAR ON 

ALL FRONTS. LET US COMMIT OURSELVES TODAY TO THE GOAL OF A TRULY 

OPEN CJ:'l'Y BY THE YEAR 2000 -- A CITY WHERE THE WORD 

"NEIG~BORHOOD" BECOMES AN INVITATION TO JOIN IN, NOT A WARNING TO 

STAY OU'l'; A CITY WHERE THE PROMISE OF OPPORTUNITY IS NOT 

UNDERMINED BY A REALITY OF DISCRIMINATORY EXCLUSION -- AND LET 

THE PASSAGE OF THIS LEGISLATION $IGNAL THE STRENGTH OF OUR 

COLLECTIVE RESOLVE. _ THANK YOU. 
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Intro 465 . Mayor's bill

§8-101 Uses the term "family
size"

Uses the term "whether children
to describe Human Rights are, may be or would be
Law policy relating .to residing with a person" to
discrimination against describe such discrimination.
families with children in Comment: No substantive

housing accommodations difference.

§8-102 Includes certain independent
Subd 5 contractors as persons who are

to be counted in determining
whether an employer is subject
to the employment provisions
(§8-107 subd 1, 2 & 3) of the
law Comment: Substantive
difference.

§8-102 New provision which No definition of employee.
Subd 6 defines the term See explanation concernir;g"employee" to include independent contractors in

"independent contractors comments to §8-107, subd. 13

contracting with the city para. (c) of the Mayor's bill.
of New York."

Substantive
effect: The City will be
liable for the

discriminatory acts of all
of its contractors to the
same extent that it is
liable for the

discriminatory acts of its
employees. (See §8-107
subd 13)

§8-102 New provision which No definition of independent

Subd 7 defines the term contractor. Comment: There is

"independent contractor" a substantial body of case law

which establishes the

circumstances under which an

independent contractor

relationship exists.

Intro 465 Second unnumbered paragraph of

§8-102 Mayor's bill (paragraph c of

Subd 11 Intro 465) deletes references to
"institutions" &

"organizations"

Mayor's bill to conform to changes in

§8-102 preceding paragraph. Comment:

Subd 9 No substantive difference.
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§8-101 

§8-102 
Subd 5 

~8-102 
Subd 6 

§8-102 
Subd 7 

Intro 465 
§S-102 
Subd 11 

Mi:isor's bill 
§8-102 
Subd 9 

Intro 465 

Uses the term "family size" 
to describe Human Rights 
Law policy relating .to 
discrimination aga.inst · 
families with children in 
housing accommod~tions 

New provision ·which 
defines the term . 
"employee" to include 
"independent contractors 
contracting with the city 
of New York." Substantive 
effect: The City 'Nill be 
liable for the · 
discriminatory· acts of all 
of its contractors to the 
same extent that it is 
liable for the 
discriminatory acts of its 
employees. (See §8-107 
subd 13) 

New provision which 
defines the term . 
"independent contractor" 

Uses th~ tP.rm "whether children 
are, m11y be or would be 
residing with a person" tq 
describe· such discrimination. 
Comment: No substantive· 
diff ei:ence. . 

Includes certain independent 
contractors as persons who are 
to be counted in determlnblg 
whether an employer 1s subject 
to the employment provisions 
(§8-107 subd 1, 2 & 3) of.the 
law Comment: Substantive 
difference. · 

No definition of employee. 
See explanation concernir:g 
independent contractors in 
comments to §8- 107; subd. 13 
para. !c-) of the Mayor's bill. 

No defillition of independent 
cClntractor. Comment: There is 
a substantial body of case law 
which establishes the 
circumstances under which an 
independent contractor 
relationship exists. 

s~ccind unnumbered paragraph of 
Mayor's bill (paragraph c of 
Intro 465) deletes references to 
"institutions" & "organizations" 
to conform to changes in 
prec"ding paragraph. Comment: 
No substantive difference. 
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Intro 465 Mayor's bill

Intro 465 Repeals paragraph (e) Comment:
§8-102 Paragraph (e) is no longer
Subd 13 necessary because paragraph (d)

has been expanded to cover all
Mayor's bill governmentally financed housing
§8-102 accommodations including one and
Subd 11 two family homes.

Intro 465 Adds a specific reference to the
§8-102 provision of law in which the
Subd 14 defined term "family"

is used
(§8-107 subd 5 para (a)).

Mayor's bill Comment: No substantive
§8-102 difference.
Subd 12

Intro 465 Definition of reasonable Definition of reasonable
§8-102 accommodation: "all accommodation "such
Subd 20 auuvnunodation that can be acuummodation as shall enable a

made"
person with a disability to meet

Mayor's bill the essential requisites of a job
§8-102 or enjoy the rights protected by
Subd 18 . this

chapter."

Comment: Substantive
difference.

Intro 4G5 Disability includes Disability covers only recovered
§8-102 . alcoholics and drug addicts or recovering alcoholics and
Subd 18 who are current abusers. drug addicts who are currently

free of abuse.
Mayor's bill
§8-102
Subd 16

Intro 465 New provision which adds No definition of the term "hate

§8-102 definition of the term "hate crime". The term "hate crime"

Subd 24 crime" is not used in the Mayor's bill.

§8-103 Chairperson to be Continues present law -

appointed for 4 year term Chairperson appointed and
- removable only for good removed at discretion of Mayor;
cause. Chair serves a fixed term in

his or her office as a member of

the Commission.

§8-105 Use of term "hate
crime"

Comment: This provision is not

Subd 2 (See Intro 465 §8-102 subd necessary because the

24) Commission already has this

power under the current law.

-2-
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Intro 465 
§8-102 
Subd 13 

Mayor's bill 
§8-10:~ 
Subd 11 

Intro 465 
§8-102 

.. Subd 14 

Mayor's bill 
§8-102 
Subd 12 

Intro 465 
§8-102 
Subd 20 

May or's bill° 
§8-102 
Suhd 18 

Intro 4G5 
§8-102 
Subd 18 

Mayor's bill 
§8-102 
Subd 16 

Intro 465 
§8-102 
Subd 24 

§8-103 

§8-105 
Subd 2 

Intro 465 

Definition of reasonable 
accommoda tio:il : "a 11 
accommodation that can be 

·made" 

Disability includes 
alcoholics and drug addicts 
who are current abusers. 

New provision which adds 
definition of the term ''hate 
crime" 

Chairperson to be 
appointed for 4 year term 
- removable only for good 
cause. 

Use of term "hate crime 
(See Intro 465 §8-102 subd 
24) 

- 2. 

~~yor·~ __ b_ili 

Repeals paragraph (e) Comment: 
Paragraph (e) is no longer 
necessary because paragraph (d) 
has been expanded to cover all 
governmentally financed housing 
accommodations including one and 
two family homes . 

Adds a· specific reference to the 
provision of law in which the 
defined term "family" is used 
(§8-107 subd 5 para (a)). 
Comment: No substantive 
difference. 

Definition of reasonable 
accommodation "such 
accommodation as shall enable a 
person with a disability to meet 
the essential requisites of a job 
or enjoy the rights protected by 
this chapter." 
Comment: Substantive 
difference. 

Disability covers only recovered 
or recovering alcoholics and 
drug addicts who are currently 
free of abuse. · 

No definition of the tenn "hate 
crime". The term "hate crime" 
is not used in the Mayor's bill. 

Continues present law - · 
Chairperson appointed and 
removed at discretion of Mayor; 
Chair serves a fixed term in 
his or her office as a member of 
the Commission. 

Comment: This provision is not 
necessary because the 
Commission already has this 
power under the current law. 
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Intro 465 Mayor's bill

§8-105 Deletes requirement that Continues present law -

Subd 4 Commission consult with Commission required to consult
Mayor before commencing with Mayor before commencing
investigation of city investigation of city agency.
agency. Comment: Substantive

difference.

§8-105 Commission power to Commission power to appoint
Subd 8 appoint employees shall be employees may be exercised by

exercised by chairperson. Chairperson. Comment:
Substantive difference.

§8-107 "Shall be treated as "Shall be counted as persons
Subd 1 employees for purposes of employed by an employer for the
Para (f) section 8-102(5) of this purposes of subdivision five of

chapter." section 8-102 of this chapter."

Comment: Technical difference.
The term "employee"

is not used
in subdivision five of section
8-102.

§8-107 Exemption for gender distinctions

Subd 4 in educational institutions covers

Para (c) dormitory facilities - §§86.32 and
86.33 of title 42 of CFR.
Comment. Technical difference.

§8-107 New provision which limits

Subd 4 Commission jurisdiction over

Para (e) educational institutions under

Board of Education jurisdiction

to matters that are not strictly
educational or pedagogic in

nature. Comment: Educational

and pedagogic matters are

preempted by State Education

Law.

-3-
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§8-105 
Sut•d 4 

§8-105 
Subd 8 

§8-107 
Subd 1 
Para (f) 

§8-107 
Subd 4 
Para (c) 

§8-107 
Subd 4 
Para (e) 

Deletes requirement that 
Commission consult with 
Mayor before commencing 
investigation_ of city 
agency. 

Commission power to 
appoint employees shall be 
exercised by C:hairperson. 

"Shall be treated as 
employees for purposes of 
section 8-102(5) of this 
chapter." 

-3-

Continues present law -
Commission required to consult 
wf th Mayor before commencing 
investigation of city agency. 
Comment: Suhsta.ntive 
diff ere nee. 

Commission power to appoint 
employees be exercised by 
Chairperson. Comment: 
Substantive difference. 

"Shall be rounted as persons 
employed by an emplqyer for the 
purposes of subdivision five -of 
section 8-102 of this chapter." 
Comment: Technical difference. 
The term "employee" is not used 
in suhdiyf sion five of section 
8-102. 

Exemption for gender distinctions 
in educational institutions covers 
dormitory facilities - §§86. 32 and 
86. 33 of title 42 of CFR. 
Comment: Technical difference. 

New provision which limits 
Commission jurisdiction over 
educational institutions under 
Board of Education Jurisdiction 
to matters that are not strictly 
ed11cR Uonal or pedagogic in 
nature. Comment: Educational 
and pedagogic matters are 
preempted by State Education 
Law. 

R. App. 590



Intro 465 ..

§8-107 . "And if the available "And if the available housing
Subd 5 housing accommodation has accommodation has not been
Para (a) not been publicly publicly advertized or listed or
Subpara (4) advertized, listed or otherwise offered to the
Item (1) offered. general public."

Comment:Technical difference.

..

§8-107 Repeals general exemption for
Subd 5 gender distinctions in rooming
Para (a) house, dormitory and residence
Subpara (4) hotel. C_omment: Repeal
Item (3) necessary to comply with Federal

Fair Housing Act.

Mayor's bill Adds new subpara (3) which
§8-107 makes

"blockbusting"
an unlawful

Subd 5 .discriminatory practice.
Para (c) Comment: Under current law
Subpara (3) blockbusting is prohibited but is

not specifically included as an
unlawful discriminatory practice
under the City Human Rights
Law. This provision conforms to
the requirements of the Federal
Faii Housing Act.

§8-107 Includes reference to

Subd 5 discriminatory practices in the

Para (d) appraisal of housing
accommodations land and

commercial space by lending
institutions. Comment: This

provision conforms to the
requirements of the Federal Fair

Housing Act.

Mayor's bill New provision which prohibits

§8-107 discrimination in real estate

Subd 5 services such as real estate

Para (e) broker's organization and

multiple listing service.

Comment: This provision

conforms to the requirements of

the Federal Fair Housing Act.

-4-
..
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§8· 107 . 
Subd 5 
Para (a) 
Subpara (4) 
Item (1) 

§8-107 
Subd 5 
Para (a) 
Subpara (4) 
-item (3) 

Mayor's. bill 
§8-107 
Subd 5 
Para (c) 
Subpara (3) 

§8-107 
Subd 5 
Para (d) 

Mayor's bill 
§8-107 
Subd 5 
Para (e) 

Intro 465 

''And if the available 
housing accommodation has 
not been publicly 
advertized, listed or 
offered. 

-4-

"And if the available housing 
accommnd::ition has not been 
publicly advertized or listed or 
otherwise offered to the 
general public." 
_comme_nt: Technical difference. 

Repeals general exemption for 
. gender distinctions in rooming 
house, dormitory and residence 
hotel. Comment:· Repeal 
necessary to comply with Federal 
Fair" Housing Act. 

Adds new subpara ( 3) which 
makes "blockbusting"· an unlawful 
. discriminatory practice. 
Comment: . Under current law 
blockbusting is prohibited but is 
not specifically included as an 
unlawful discriminatory practice 
under the City Human Rights 
Law. This provision conforms to 
the requirements of the Federal 
Fair Housing Act. 

Includes reference to 
discriminatory practices in the 
appraisal of housing 

' accommodations lan.d and 
commercial space by lending 
institutions. Comment: This 
provision conforms to the 
requirements of the Federal Fair 
Housing Act. 

New provision which prohibits 
discrimination in real estate 
services such as real estate 
broker's organization and 
multiple listing ~ervice. 
Comment: This provision 
conforms to the requirements of 
the Federnl Fair Housing Act. 

R. App. 591



Intro 465 Mayor's bill

Mayor's bill New provision which prohibits
§8-107 discrimination in appraisal
Subd 5 services. Comment: This
Para (f) provision conforms to the

requirements of the Federal Fair

Housing Act.

Intro 465 Expands application of housing
§8-107 discrimination provisions to
Subd 5 include emancipated persons who
Para (e) are under eighteen years of age.

Mayor's bill
§8-107
Subd 5
Para (h)

Intro 465 Permits exclusion of Permits exclusion of persons with
§8-107 persons with children children from "housing for older
Subd 5 from dormitories and

·persons"
as defined under the

Para (1) certain federally subsidized Federal Fair Housing Act.
senior citizen housing.

Mayor's Bill
§8-107
Subd 5
Para (i)

Intro 465 Specifies that exemption in age
§8-107 discrimination provisions for

Subd 5 senior citizen housing does not

Para (g) permit discrimination against

persons with children unless

Mayor's Bill such housing meets the criteria

§8-107 of "housing for older
persons"

Subd 5 unde r the Federal Fair Housing
Para (j) Act. Comment: No

substantive difference.

..

-5-
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Mayor's bill 
§8-107 
Subd 5 
Para (f) 

Intro 465 
§8-107 
Subd 5 
Para (e) 

Mayor's bill 
§8-107 
Subd 5 
Para (h) 

Intro 465 
§8-107 
Subd 5 
Para (1) 

Mayor's Bill 
§8-107 
Subd 5 
Para (i) 

Intro 465 
§8-107 
Subd 5 -
Para (g) 

Mayor's Bill 
§8-107 
Subd 5 
Para (j) 

Intro 46~_ 

Permits exclusion of 
persons with children 
from dormitories and 
certain federally subsidized 
senior citizen housing. 

-5-

!'t!aY.~_r's. bill 

New provision which prohibits 
discrimination in appraisal 
services. Comment: This 
provision conforms to the 
requirements of the Federal Fair 
Housing Act. 

Expands application of housing 
discrimination provisions to 
inc-Jude ermmcipated persons who 
are under eighteen years of age. 

Permits exclusion of persons with 
children from "housing for older 

· persons" as defined under the 
Federal F;1ir Housing Act. 

Specifies that exemption in age 
discrimination provisions for 
senior citizen housing does not 
permit discrimination against 
persons with children unless 
such housing meets the criteria 
of "housing for older persons" 
under. the Federal Fair Housing 
Act. Comment: No 
snbst::\ntive-dif'ference. 

R. App. 592



Intro 465 Mayor s oln

Intro 465 Occupancy of dormitory Allows gender distinctions to be
§8-107 housing operated by made in dormitory
Subd 5 educational institutions for accommodations operated by
Para (h) students may be restricted educational institutions where

to persons of the same permitted by specified
Mayor's Bill gender. regulations of the Department of
§8-107 Health and Human Services.
Subd 5 Comment: Administrative actions
Para (k) under the Federal Fair Housing

Act have recognized distinctions
allowed by regulations of the
Department of Health and Human
Services. However, the Federal
Fair Housing Act and.regulations
under such law are silent.

Mayor's New provision which permits
Bill § - - distinctions to be made based on
8-107 gender and whether children
Subd 5 are, may be or would be
Para (1) residing with a person in

dormitory-type housing
accommodations such as homeless
shelters where such distinctions
are intended to recognize

generally accepted values of
personal modesty and privacy or
to protect the welfare of families
with children. Comment:

Administrative actions under
the Federal Fair Housing Act

. . have recognized some distinctions

such as these although the Fair

Housing Act and the regulations
promulgated under such law are

silent.

8-107 Specifies that an exemption

Subd 5 pursuant to Executive Law §296 .

Para (i) in age discrimination provisions

for publicly assisted housing
accommodations does not permit

Mayor's Bill discrimination against persons

§8-107 with children unless the housing
Subd 5 meets the criteria of "housing
Para (m) for older

persons"
as defined

under the Federal Fair Housing
Act. Comment: No substantive

difference.

. ..

-6-
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Intro 465 
§8-107 
Subd 5 
Para (h) 

Mayor's Bill 
§8-107 
Subd 5 
Para (k) 

Mayor's 
Bill § 
8-107 
Subd 5 
Para (I) 

8-107 
Subd 5 
Para (i) 

Mayor's Bi11 
§8-107 
Subd 5 
Para (m) 

Intro 465 

Occupancy of dormitory 
housing operated by 
educational institutions for 
studei1ts may be restricted 
to persons of the same 
gender. 

-6-

~ayqr:J; t>lll 

Allow::; gen-der distinctions to be 
made h1 dormitory 
accommodations operated by 
eclucational institutions where 
permitted by specified 
regulations of the Department of 
Health and Human Services. 
Comment: Administrative actions 
under the Federal Fair Housing 
Act have recognized distinctions 
allowed by regulations of the 
Department of Health and Human 
Services. However, the Federal 
Fair Housing Act and .regulations 
under such law are silent. 

New provision which permits 
distinctions to be made based on 
gender and whether children 
are, may be or would be 
residing with a person in 
dormitory-type housing 
acC"ommodations such as homeless 
shP.lters where such distinctions 
are in tended to recognize 
generally accepted values of 
personal modesty and privacy or 
to protect the welfare of families 
with children. Comment: 
Administrative actions under 
the Federal Fair Housing Act 
have recognized some distinctions 
such as these although tlle Fair 
Housing Act and the regulations 
promulgated under such law are 
silent. 

Specifies that an exemption 
pursuant to Executive Law §296 
in ag-P discrimination provisions 
for pub1icly assisted housing 
accommodations does not permit 
discrimination against persons 
with children unless the housing 
meets the criteria of "housing 
for older persons" as defined 
under the Federal Fair Housing 
Act. C0!'[111)e!lJ: No substantive 
ctiff erencf'. 

R. App. 593



Intro 465 Mayor s usu

§8-107 Allows religious With respect to housing, allows

. Subd 12 organizations to give religious organizations to give
preferences and make . preference in sale, rental or
other distinctions.which occupancy of housing owned or
would otherwise be barred operated by such organization

by §8-107 if the for other than a commercial
preferences and purpose to persons of the same
distinctions are calculated religion if the preference is
to promote the religious calculated to promote the
principles of the religious principles of the
organization and if organization and if membership
membership in the religion in the religion is not restricted
is not restricted on the on the basis of race, color, or
basis of race, color, national origin. With respect to
or national origin. preferences and distinctions

other than in housing, allows
such preferences and distinction

only if they are calculated to
promote the religious principles
of the organization and only to
the extent protected by the free
exercise clause of the First
Amendment. Comment: This
provision complies with the
requirements of the Federal Fair

Housing Act and with the free
exercise clause of First
Amendment.

Mayor's Bill New provision which imposes
§8-107 liability on employers for the
Subd 13 discriminatory acts of persons

Para (c) employed as independent

contractors if such acts are

committed in the course of such
employment and the employer had

actual knowledge of and

acquiesced in them. Comment:

Under current law employers are

not liable for the discriminatory
acts of independent contractors.

Intro .465 would impose such

liability only on the City of New
York. (See Intro 465 § 8-102

subd 6)

-7 -
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§8-107 
Subd 12 

Mayor's Bill 
§8-107 
Subd 13 
Para (c) 

Intro 46~ 

Allows religious 
organizations to give 
preferences and make . 
other clistinctions . which 
would otherwise be barred 
by §8-107 if the 
preferences and 
distinctions are calculated 
to promote the religious 
principles of the 
organization and if 
membership in the religion 
is not restricted on the 
basis of race, color, 
or national origin. 

-7-

M.ayor s um 

With resrrct to housing, allows 
r('liginu~ organizations to give 
preference in sale, rental or 
occupancy of housing owned or 
operated by such organization 
for_ other than a commercial 
E__Ur:eQs~ to persons of the same 
religion if the preference is 
calculated to promote the 
religious principles of the 
organization and if membership 
in the religion is not restricted 
on the basis of race, color, or 
national origin. With respect to 
preferences and distinctions 
other than in housing, allows 
such pref P.rences and distinction 
only if they are calculated to 
promote the religious principles 
of the organization and only to 
the extent protected by the free 
exercise clause of the First 
Amendment. Comment: This 
provision complies with the 
requtrement.:o:; of the Federal Fair 
Housing Act and with the free 
exercise clause of First 
Amendment. 

New provision which imposes 
liability on employers for the 
discriminRtory acts of persons 
employed ;;t_!=; independent 
contractors if such acts are 
committed in the course of such 
employment and the employer had 
actual knowledge of and 
acquiP.sced in them. Comment: 
Under current law employers are 
not lfablP. for the discriminatory 
iwls of inrlependent contractors. 
Intro .465 would impose such 
liability only on the City of New 
York. (See Intro 465 § 8-102 
subd 6) 

R. App. 594



Intro 465 ma.y-. - ----

Intro 465 Differences relate to inclusion of
§ 8-107 liability for acts of independent
Subd 13 contractor and relief from
Para (a, b, c punitive damages as well as civil
and d) penalties. (para d & f).

Mayor's Bill

§ 8-107

Subd 13
Para (a, b, d
and (f))

Mayor's Bill New provision which allows court
§ 8-107 or commission to grant
Subd 13 injunctive relief (not including
Para (e) back pay or front pay) even

where an employer is found to
be not liable for the.

discriminatory acts of an
employee or agent, if such relief
is necessary to afford a complete

remedy to the person aggrieved.

g
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Intro 465 
§ 8-107 
Subd 13 
Para (a, b; c 
and d) · 

Mayor's Bill 
§ 8-107 
Subd 13 
Para (a, b, 
and (f)) 

Mayor's Bill 
§ 8-107 
Subd 13 
Para (e) 

d 

, 

Intro 465 

-8-

Diff erence:c. relate to inclusion of 
liability for· acts of independent 
contractor and relief from 
punitive dAmages as well as civil 
penl'\lties. (para d & f). 

New provision which allows court 
or commission to grant 
injunctive relief (not including 
back pay or front pay) even 
where an employer is found to 
be not liahl.e for the , 
discriminatory acts of an 
employee or agent, if such relief 
is ne(.'essary to afford a complete 
remedy to the person aggrieved. 

R. App. 595



Intro 465 Mayor's bill

§ 8 107 Changes current law by Changes current law by
Subd 14 deleting provisions which permitting "inquiries or

allow distinctions based on determinations based on alienage
alienage or citizenship or_citizenship status when such
where "expressly actions are necessary to obtain
permitted"

by federal, the benefits of a federal

state or city law "if such program". Comment:
The'

law does not provide that Federal Equal Credit Opportunity
state or local law may be Act permits distinctions based on
more protective of

aliens." alienage or citizenship status in
certain cases but does not
preempt state or local laws which
are more protective of creditors.
The Federal Home Mortgage
Insurance Corporation which
purchases mortgages from banks
requires certain distinctions to
be made in the terms and
conditions of mortgages made to
non-permanent resident aliens
which it purchases. Under
current law, a bank which makes
such distinctions in order to be
able to sell its mortgages to the
Federal Home Mortgage Insurance
Corporation would be in violation
of the City Human Rights Law.
The language added to subd 14
of the Mayor's Bill is intended to
allow banks and other funding
institutions the flexibility to

comply with federal programs
such as those of the Federal Home
Mortgage Insurance Corporation.

§ 8-107 No substantive difference.

Subd 17

g
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§ 8·107 
Subd 14 

§ 8-107 
Subd 17 

Intro 465-

Changes current law by 
deleting provisions which 
allow distinctions based on 
alienage or citizenship 
where "expressly 
permitted'' by federal, 
state or city law "if such 
law ·does not provide that 
state or local law may be 
more protective of aliens." 

-9-

Mayor's bill 

Changes C'nrrent law by 
permitting ''inquiries or 
determinations based on allenage 
or citizenship status when such 
actions· _are necessary to obtain 
the benefits of a r ederal 
JgQg!:~~:. · Comment: The· 
Fed_eral Equal Credit Opportunity 
Act permits distinctions based on 
alienage or citizenship status in 
certain cases but does not 
preempt state or local laws which 
are more protective of creditors. 
The Federal Home Mortgage 
Insurance Corporation which 
purchases mortgages from banks 
r~quires cE>rtain distinctions to 
be made in the terms and 
condi Uons of mortgages made to 
non-permanent resident aliens 
which it purchases. Under 
current law, a bank which makes 
such distinctions iu order to be 
able to sen its mortgages to the 
Federal Home Mortgage Insurance 
Corporation would be in violation 
of the City Human Rights Law. 
The. language added to subd 14 
of the Mayor's Bill is intended to 
aJJow banks and other funding 
institutions the flexibility to 
comply with federal programs 
such as those of the Federal Home 
Mortgage Insurance Corporation. 

No substantive difference. 

R. App. 596



Intro 465 Mayor's bill

Mayor's Bill New subdivision which

§ 8-107 incorporates provisions of State
Subd 18 Human Rights law prohibiting

boycotts and blacklist based on

discriminatory animus.
.

Mayor's Bill New subdivision which expands
§ 8-107 commission jurisdiction to cover
Subd 19 threats, harassment, coercion,

intimidation and interference by
any person with exercise or
enjoyment of the rights granted

. or protected under section 8-107.
Comment: Present law covers

only such acts by persons
defined as "covered entities".
This provision conforms to the
requirements of the Federal Fair

Housing Act.

Mayor's Biii New subdivision which makes
§ 8-107 clear that the Human Rights Law
Subd 20 prohibits discrimination against a

person because of the actual or
perceived race, creed, color,
national origin, disability, age,
sexual orientation or alienage or

citizenship status of a person
with whom such person has a
known relationship or
association. Comment: Although

the present law can be construed
to cover this type of

discrimination, the Federal

Fair Housing Act requires a

local or state law to cover such

discrimination on its face.

§8-109 Includes a provision which

Subd a requires the Commission to

.. acknowledge the filing of a

complaint and advise complainant

of the time limits of the law.

Comment: This provision

conforms to the requirements of

the Federal Fair Housing Act.

-10-
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Mayor's Bill 
§ 8··107 
Subd 18 

Mayor's Bill 
§ 8-107 
Subd 19 

Mayor's Biil 
§ 8·· 107 
Subd 20 

§8-109 
Subd a 

Intro 465 

-10-

l'ylayo(_s bill 

New subdivision which 
inc-orporat es provisions of State 
Human Rights law prohibiting 
boycotts and blacklist based on 
discriminatory animus. 

New subdivision which expands 
commission- jurisdiction to cover 
threats, harassment, coercion, 
intimidation and interference by 
any person with exercise or 
enjoyment of the rights granted 
or protected under section 8-107. 
Comment: Present law covers 
only su~h acts by persons 
defined as ''covered entities".· 
This provision confo:r:ms to the 
requirements of the Federal Fair 
Housing Act. 

New subdivision which makes 
clear that the Human Rights Law 
prohibits discrimination against a 
person because of the actual or 
perceived race, creed, color, 
national origin, disability, age. 
sexual orientation or alienage or 
citizenship status of a persoJl 
with whom such person has a 
known relationship or 
association. Comment: Although 
the present· law can be construed 
to cover this type or 
discrimination J the Federal 
Fair Housing Act requires a 
local or state law· to cover such 
discrimin11tion on its face. 

Inclml0s a provision which 
requires the Commission to 
acknowledge the filing of a 
complaint and advise complainant 
of the time limits of the law. 
Comment: This provision 
conforms to the requirements of 
the Federal Fair Housing Act. 

R. App. 597



Intro 465 mayuz om

§ 8-109 . Includes a provision which
Subd d requires the Commission to

advise the respondent of his or
her procedural rights and
obligations under the law.
Comment: This provision
conforms to the requirements of
the Federal Fair Housing Act.

§ 8-109 Includes the language, "which is
Subd f the subject of the complaint

under this chapter"
after the

word "grievance" in paragraph

(i), (ii) and (iii). Comment:
No substantive difference.

§ 8-109 Time limits apply to Time limits apply to complaints
Subd g complaints filed after July filed after January 1, 1991.

1, 1990. Commission required to commence
proceedings within 30 days after
complaint filed. Comment: This
provision conforms to the
requirements of the Federal Fair

Housing Act.

§8-114 "A proceeding may be "A proceeding may be brought

Subd (f) brought b_y or on behalf of on behalf of the
commission."

the
commission." Comment: Corporation Counsel

Commission attorney or could seek enforcement of a

Corporation Counsel could Commission order in court or

seek enforcement of designate a Commission attorney
Commission order in court. to do so.

§8-115 Contains a provision which

Subd d requires every conciliation

agreement to be made public

unless respondent and
complainant and commission agree

otherwise. Comment: This

provision conforms to the

requirements of the Federal Fair

Housing Act.

-11-
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§ 8-109 
Subd d 

§ 8-109 
Subd f 

§ 8··109 
Subd g 

§8-114 
Subd (f) 

§8-115 
Subd d 

lntro.465 

Time limits apply to 
complaints filed after July 
1., 1990. 

"A proceeding may be 
brought or on beh~!f. of 
the commission . " 
Commission attorney or 
Corporation Counsel could 
seek enforcement of 
Commission order in court. 

-11-

IncludE's a provision which 
require~ thP. Commission to 
advise the respondent of his or 
her procedural rights and 
obligations under the law. 
CornJ!len t: This provision 
conforms to the requirements of 
the Federal Fair Housing Act. 

Includes the language, "which is 
the subject of the complaint · 
under this chapter" after the 
w·ord "grievance" in paragraph 
(i), (ii). and (iii). Comment: 
No subshmtive difference. 

Time Jimits apply to complaints 
filPci aft.er January 1, 1991. 
Commission required to commence 
proreedings within 30 days after 
complaint filed. Comment: Thi~ 
provision conforms to the 
requirements of the Federal Fair 
Housing Act. 

"A proceeding may be brought 
on behalf of the commission. " 
Comm_eri,_t.·:· -·corporation Counsel 
could seek enforcement of a 
Commission order in court or 
designate A Commission attorney 
to do so. 

Contains .1 provision which 
requires evf>ry conciliation 
agreement to be made public 
unless respondent and 
complainant and commission agree 
otherwise. Comment: This 
provision conforms to the 
requirements of the Federal Fair 
Housing Act. 

R. App. 598



Intro 465 Mayor's bill

§8-117 "The rules shall include "These rules shall include rules
rules providing that the providing ... and that the
commission... and that a complainant shall be a party if
complainant shall not be a the complainant has intervened
party..." ..."

Comment: No substantive
difference.

§8-120 If one respondent is found . This provision is not included in
Intro 465 to have committed an the Mayor's Bill. Comment: The
Subd (c) unlawful discriminatory Mayor's Bill provides such a

practice,any other remedy against an "innocent"

respondent, even one found. respondent only in the case of
to be not guilty of the an employer who is found not to
charge, and any necessary be liable for an unlawful

party, may be ordered by discriminatory practice committed
Commission to take by an employee or agent (See
affirmative action, Mayor's Bill §8-107, Subd 13,
(excluding the payment of Para (e)).

compensatory damages) to
effectuate a full and
complete remedy for the
complainant.

§8-122 "... a special proceeding "... a special proceeding may be

may be commenced by_or commenced on behalf of the

on behalf of the commission commission. Comment:
in the supreme court. Continues the present law which
Comment: The Corporation gives the Corporation Counsel

Counsel and Commission and Commission attorneys
attorneys have power to designated by the Corporation
seek injunctive relief from Counsel the power to seek

a court. injunctive relief from a court.

-12-
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§8-117 

§8-120 
Intro 465 
Subd (c) 

§8-122 

I 

Intro 465 

"The rules shall include 
rules providing that the 
commission. . . and that a 
complainant shall not be a 
party ... " 

If one respondent is found 
to have committed an 
unlawful discriminatory 
practice,any other 
respondent, even one found, 
to be not guilty of the 
charge, and any necessary 
party, may be ordered by 
Commission to taJtP. 
affirmative act.ion, 
( excluding the payment of 
compensatory damages) to 
effectuate a full and 
complete remedy for the 
complainant. 

" a special proceeding 
may be commenced :!?.Y_Q.f-
on behalf of the commission 
in the supreme court. · --.--· 
Comment: The Corporation 
Counsel and Commission 
attorneys have power to 
seek injunctive rE>lief from 
a court. 

-12-

Mayor's bill 

"These rules shall include rules 
provi<ling . . . and that the 
compJa~nant shall be a party if 
the compl1'linRnt has intervened 

" Col!lmen!: No substantive 
difference. 

This prov1s1on is not included fn 
the Mayor's Bill. Comment: The 
Mayor's BiH provides such a 
remedy against an "innocent'' 
respondent only in the case of 
an employer who i~ found not to 
be liable for an unlawful 
discriminatory practice committed 
by an employee or agent ( See 
Mi:tyor's Bill §8-107,. Subd 13, 
PRra (e)). 

" R special proceeding may be 
commenced on behalf of the 
commission. Comment: 
Continues the present law which 
gi.ves the Corporation Counsel 
and Commission attorneys 
designated by the Corporation 
Ctrnm;el the power to seek 
injunctive relief from a court. 
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Intro 465 1viayor s bin

§8-125 "Any action or proceeding "on behalf of the commission".
... for the enforcement of Comment: Continues the present
any order issued by the law which gives the Corporation
commission ... may be Counsel or attorneys designated
initiated in any court of by the Corporation Counsel the
competent jurisdiction "by power to seek'enforcement of
or on behalf of the Commission orders in court.
commission". Comment:

The Corporation Counsel

and Commission attorneys

have power to seek
enforcement of Commission
orders in court.

§8-127 Civil penalties recovered All civil penalties to be paid into
from a respondent other the general fund.
than a city agency to be
paid into the general fund.
Civil penalties recovered
from a city agency to be
paid to the complainant.

§8-128 Applications, actions or Applications, actions or
proceedings may be proceedings may be instituted in
instituted in court either court only by the Corporation

by Commission attorneys or Counsel, Commission attorneys
attorneys assigned by the designated by the Corporation
Corporation Counsel at the Counsel or other attorneys
request of the Commission designated by the Corporation
pursuant to §8-106. Counsel.

§8-130 Conflicts between the No express provision regarding
Human Rights Law and conflicts. Commañt: Conflicts to

other provisions of the be resolved based on inquiry
Administrative Code to be into legislative intent, policy,
resolved in favor of the and other rules of statutory
Human Rights Law unless construction.
the other provision

expressly states otherwise.

-13-
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§8-125 

§8-127 

§8-128 

§8-130 

Intro 465 

"Any action or proceerUng 
... for the enforcement of 
any order issued by the 
commission . . . may be 
initiated in any court of 
competent jurisdiction "by 
or on behalf of the 
commission" . Comment : 
The Corporation Counsel 
and Commission attorneys 
have power to seek 
enforcement of Commission 
orders in court. 

Civil penalties recovered 
from a respondent other 
than a city agency to be 
paid into the general fund. 
Civil penalties recovered 
from a city agency to be 
paid to the complainant. 

Applications, actions or 
proceedings may be 
instituted in court either 
by Commission attorneys · or 
attorneys assigned by the 
Corporation Counsel at the 
request of the Commission 
pursuant to §8-106. 

Conflicts between the 
Human Rights Law and 
other provisions of the 
Administrative Code to be 
resolved in favor of the 
Human Rights Law unless 
the other provision 
expressly states ot.her.wi!;P.. 

-13-

!VJayor· s bill 

"on beh::ilf of the commission''. 
Comment: Continues the present 
law whfoh gives the Corporation 
Counsel or attorneys designated 
by the Cor.poration Counsel the 
power to seek· enforcement of 
Commission orders in court. 

All civil penalties to be paid into 
the gener11l fund. 

Applic~tions, actions or 
proceedings may be instituted in 
court. only by the Corporation 

· counsel, Commission attorneys 
designated by the Corporation 
Counsel or other attorneys 
designated by the Corporation 
Counsel. 

N" express provision regarding 
conflicts. Comment: Conflicts to· 
be resolved based on inquiry 
into legislative intent, policy, 
;md othrr rules of statutory 
comd.ructinn. 
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Intro 465 Mayor's bil1

§8-402 Action for systemic Action for systemic discrimination
Subd c discrimination may be may be instituted in court only

instituted in court by the by the Corporation Counsel,
Commission or the Commission attorneys designated
Corporation Counsel. by Corporation Counsel or other

attorneys designated by
the Corporation Counsel.

§8-602 Includes discrimination based-on
and whether children are, may be or
§ 8-603 . would be residing with a person

in provisions relating to

discriminatory harassment.

Intro 465 §3 Continues the present Not applicable

§ 3 commission. Comm_ent:
When would 4 year term of
present chairman
commence?

Intro 465 Provisions on discrimination in
§ 4 public accommodations as they

Mayors Bill relate to age not to become

§ 3 effective until the effective date
of Commission rules establishing
public interest exemptions.

-14-
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§8-402 
Subd c 

§8-602 
and 
§ 8-603 

Intro 465 
§ 3 

_Intro 465 .. . 
'l 

Mayor:c: Bill 
§ 3 

, 

Intro 46~ 

Action for systemic 
discrimination may be 
instituted in court by the 
Commission or the 
Corporation Counsel. 

§3 Continues the present 
commission. Comment: 
When would 4 year term of 
present chairman 
commence? 

-14-

N}Ayor· _s bill 

Artion fo,· systemic discrimin~tion 
m:1y he instituted in court only 
by the Corporation Counsel, 
Commission attorneys designated 
by Corporation Counsel or other 
attorneys designated by · 
the Corporation Counsel. 

Includes discrimination based. on 
whether children are, may be or 
would be residing with a person 
in provisions relating to 
discriminatory harassment. 

Not applicable 

Provisions on discrimination in 
public accommodations as they 
relate to age not to become 
eff ec.-tive until the effective date 
of ·Commission rules establishing 
public interest exemptions. 

R. App. 601



The Council of the City of New York

Finance Division

Marc V. Shaw, Director

Fiscal Impact Statement

Intro. No: 465-A

Committee: General Welfare

Title: Amendment to the Administrative Code of Sponsor: Horowitz

the City of New York, in relation to the

Human Rights Law

Summary of Legislation:

This legislation amends the City's current human rights law to provide enhanced protection

against discrimination in employment, housing, education, training programs and public

accomodations. Intro 465-A provides additional protection against systemic

discrimination, prohibits discriminatory harassment and empowers individuals to bring as

action in state court. Intro 465-A allows for civil penalties of up to $100,000 for persons

engaged in discriminatory practices payable to the General Fund of the City. Intro 465-A

only allows the Corporation Counsel to appear in Civil court.

EffectiveDate: Immediately upon adoption by the Council

FY in Which Full Fiscal ImpactAnticipated: Fiscal 1993

Fiscal Impact Statement:

FY Succeeding Full Fiscal

Effective FY92 Effective FY93 Impact FY96

Revenues (+) $200,000 $218,700 $255,092

Expenditures (-) $164,800 $431,984 | $486,561

Net $37,700 | ($213,284)| ($231,469)

Impact on Revenues:

According to the City Commission on Human Rights, in in Fiscal Year 1992 the projecad

number of cases that will be noticed for administrative hearings is 135. Out of 135 cases,

25 percent or 34 cases will actually go to administrative hearing. 75 percent or 25 of these

cases will result in a judgment against respondents at an average civil penalty of $10,000.

Out of the 25 cases that will result in a judgment five cases will be against the City.

Therefore, approximately 20 cases would result in $200,000 in revenue to the City. For

Fiscal Year 1993, the Council Finance Division projected that the nuniber of cases noticed

for trial would be 145.8, based on a precedent of eight percent annual caseload growth. It

is estimated that 36 cases out of 145.8 will go to trial. 27 or 75 percent of these cases will

result in a judgment, with five cases out of 27 against the City which would result in
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· The Council of the City of New York 
Finance Division 

Marc V. Shaw, Director 
Fiscal Impact Statement 

Intro. No: 

Committee: 

465-A 

General Welfare 

Title: Amendment to the Administrative Code of 
the City of New York, in relation to the 
Human Rights Law 

Sponsor: Horowitz 

Summary of Legislation: 
This legislation amends the City's current human rights law to provide enhanced protecL :m 
against discrimination in employment, housing, education, training programs and public 
accomodations. Intro 465-A provides additional protection against systemic 
discrimination, prohibits discriminatory harassment and empowers individuals to bring a.::i 
action in state court. Intro 465-A allows for civil penalties of up to $100,000 for persocs 
engaged in discriminatory practices payable to the General Fund of the City. Intro 465- !\. 
only allows the Corporation Counsel to appear in Civil court. 

Effective Date: Immediately upon adoption by the Council 

FY in Which Full Fiscal Impact Anticipated: Fiscal 1993 

Fiscal Impact Statement: 

FY Succeeding Full Fiscal 
Effecti"'~-~'\'9_2--+-_E_f_fec_ti_ve FY93 _. __ Impact FY96 

Revenues (+) $200,000 $218.700 $255.092. 
Expenditures (-) $164,800 $431,984 $486,561 

·Net $37,700 ($213,284) ($231,469) 

Impact on Revenues: 
According to the City Commission on Human Rights, in in Fiscal Year 1992 the projec~d 
number of cases that will be noticed for administrative hearings is 135. Out of 135 case:.::, 
25 percent or 34 cases will actually go to administrative hearing. 75 percent or 25 of these 
cases will result in a judgment against respondents at an average civil penalty of $10,0Ct). 
Out of the 25 cases that will result in a judgment five cases will be against the City. 
Therefore, approximately 20 cases would result in $200,000 in revenue to the City. For 
Fiscal Year 1993, the Council Finance Division projected that the number of cases noticed 
for trial would be 145.8, based on a precedent of eight percent annual caseload growth. It 
is estimated that 36 cases out of 145.8 will go to trial. 27 or 75 percent of these cases will 
result in a judgment, with five cases out of 27 against the City which would result in 
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estimated revenues of $218,700. Subsequent fiscal year projections are based on the

assumptions outlined above.

Impact on Expenditures:

The Council Finance Division's projected impact on expenditures is based on the

assumption that the City's budget will allow the Commission on Human Rights and the

Corporation Counsel to function at maximum staffing levels. In Fiscal Year 1992,
expenditures would total $164,800. This amount includes the cost of $160,000 for an

estimated new need of four additional staff attorneys for the Commission on Human Right.s

(CCHR) at an average salary of $40,000. Also included in this amount is administrative

cost of $4,800 which is three percent of staff cost that is reflective of the agency's nurnber

of staff/administrative cost ratio in previous years. Expenditures for Fiscal 1993 are

projected to be $431,984. This amount includes the cost of the City losing or settling 30

percent (losing three and settling five private right of action cases), at an average cost of

$20,000 which will result in a total cost of $150,000. An additional cost of $104,000

reflects the administrative cost (two Corporation Counsel attorneys at an average salary e
~

$47,000, and an additional $10,000 in case processing expenses) to try the agency's

estimated three systemic discrimination cases that will be referred to the Corporation

Counsel from CCHR. This $104,000 cost of trying private right of action'cases, the CCHR
administrative cost of $177,984 and a cost of $50,000 to the City in attorney's fees for

losing and settling private right of action cases, results in total expenditures of $431,984.

Subsequent fiscal year projections are based on the assumptions outlined above.

Source of Funds to Cover Estimated Costs: General Fund

Source of Information: City Commission on Human Rights

Office of Management and Budget

Corporation Counsel

Mayor's Management Reports

Estimate Prepared By: Council Finance Division

Date Submitted to Council: June 3, 1991

FIS History: Considered by Council on November 5, 1990.

Re-considered by the committee on April 22, 1991.

To be considered on June 3, 1991

..
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estimated revenues of $218,700. Subsequent fiscal year projections are based on the 
assumptions outlined above. 

Impact on Expenditures: 
The Council Finance Division's projected impact on expenditures is based on the 
assumption that the City's budget will allow the Commission on Human Rights and the 
Corporation Counsel to function at maximum staffing levels. In Fiscal Year 1992, 
expenditures would total $164,800. This amount includes the cost of $160,000 for an 
estimated new need of four additional staff attorneys for the Commission on Human Righ:.s 
(CCHR) at an average salary of $40,000. Also included in this amount is administrative 
cost of $4,800 which is three percent of staff cost that is reflective of the agency's numbc:-
of staff/administrative cost ratio in previous years. Expenditures for Fiscal 1993 are 
projected to be $431,984. This amount includes the cost of the City losing or settling 30 
percent (losing three and settling five private right of action cases), at an average cost of 
$20,000 which will result in a total cost of $150,000. An additional cost of $104,000 
reflects the administrative cost (two Corporation Counsel attorneys at an average salary c:-
$47,000, and an additional $10,000 in case processing expenses) to try the agency's 
estimated three systemic discrimination cases that will be referred to the Corporation 
Counsel from CCHR. This $104,000 cost of trying private right of action'cases, the CCER 
administrative cost of $177,984 and a cost of $50,000 to the City in attorney's fees for 
losing and settling private right of action cases, results in total expenditures of $431,984. 
Subsequent fiscal year projections are based on the assumptions outlined above. 

Source of Funds to Cover Estimated Costs: General Fund 

Source of Information: 

· Estimate Prepared By: 

Date Submitted to Council: 

City Commission on Human Rights 
Office of Management and Budget 
Corporation Counsel 
Mayor's Management Reports 

Council Finance Division 

June 3, 1991 

~IS History: Considered by Council on November 5, 1990. 
Re-considered by the committee on April 22, 1991. 
To be considered on June 3, 1991 
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THE CITY OF NEw YORK
OFFIC E OF T HE MAYOR

N EW YORK, N.Y. 10007

MARTHA K. HIRST 52 cHAMBERS STREET

CHIEF LEGISIATIVE REPRESENTATIVE RooM309

Crry LEGISIATIVEAFFAIRS (212) 566-4926

May 8, 1991

Hon. Samuel Horwitz

Chairman

Council Committee on General Welfare

City Hall

New York, NY 10007

Dear Sam:

We very much appreciate the time you and David took last week to discuss the

Human Rights legislation with us. I hope you agree that it was an informative and

productive meeting.

Enclosed is our proposed amendment of the "religious
principles"

provision. I look

forward to hearing from you or David when you have had the chance to review it.

Best regards.

Sincerely,

Martha K. Hirst

MKH/sp
Enclosure

cc: Frank T.W. New
Victor Kovner

Dennis deLeon

Jeffrey Friedlander

Joseph Strasburg
David Walker
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MARTHA K.. HIRST 
CmEP LEolSLATIVB llEPREsENrA'mE 
CITY LEGISLATIVE AFFAJBS 

Hon. Samuel Horwitz 
Chairman 

THE CITY OF NEW YORK 
OFFICE OF THE MAYOR 

Ne:w YORK, N. Y. 10007 

May 8, 1991 

Council Committee on General Welfare 
City Hall 
New York, NY 10007 

Dear Sam: 

52 CliAMDEIIS STJUo:ET 
Rooi.t309 

(212) 566-4926 

We very much appreciate the time you and David took last week to discuss the 
Human Rights legislation with us. I hope you agree that it was an informative and 
productive meeting. 

Enclosed is our proposed amendment of the "religious principles" provision. I look 
forward to hearing from you or David when you have had the chance to review it. 

Best regards. 

MKH/sp 
Enclosure 
cc: Frank T.W. New 

Victor Kovner 
Dennis deLeon 
Jeffrey Friedlander 
Joseph Strasburg 
David Walker 

Sincerely, 

,--~V\..,-(;\..,~·c---0--

Martha K. Hirst 

R. App. 604



DRAFT

12. Religious principles. Nothing contained in this section

shall be construed to bar any religious or denominational institution

or organization or any organisation operated for charitable or

educational purposes, which is operated, supervised or controlled by

or in connection with a religious organization from limiting employment

or sales or rental of housing accc.modations or admission to or giving

preference to persons of the same religion or denomination or from

making [such] an_y selection (as]æoyided that such limitation,

preference or selection is calculated by such organization to promote

the religious principles for which it is established or maintained• and

provided further that with respect to the sale, rental or occupancy of

housing sec‡m=:dations such limitation, preference or selection is not

prohibited by the Federal Fair Housing Act.
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DRAFT 

12 • Rfllgfouil principles . Nothing contained fn this section 

shall be oonatrued to bar any religious or denomlnatlonal 

or organization or any ora-anl&ation operated tor charitable or 

educational purposes, which ls operated, aupervwed or controlled by 

or In conneotion with a relf,toua organization Crom lfmltfnl' employment 

or a:- rental of houafng 1.ccommodatlons or admission to or l'ivin&' 
pref erance to peraonJ or tho samo religion or denomlnaUon or t'rom 

making [suoh) any [u]; provided that such lfmltatton, 

preferenoe or aeleotion fa aaloulated by or.-aniJ;atlon to promote 

the religious prinolple1 for which It l1 eatabUahad or maintained; and 

provided further that with respect to the sale, rental or oooupano::r of 

housing accommodations such Umltatlon, preferenoe or seleotlon ls not 

prohibited by the Federal F!k Houatng Act. 
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TESTIMONY

before the

COMMITTEE ON GENERAL WELFARE

of the

NEW YORK CITY COUNCIL

on

BILLS AMENDING THE N.Y.C. HUMAN RIGHTS LAW

June 3, 1991

Delivered by

Dianne E. Dixon, Esq.

Associate Counsel

The Center for Law and Social Justice

Medgar Evers Collegc/CUNY

1473 Fulton Street

Brooklyn, NY I1216-2597
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TESTIMONY 

before the 

COMMITTEE ON GENERAL WELFARE 

of the 

NEW YORK CITY COUNCIL 

on 

BILLS AMENDING THE N.Y.C. HUMAN RIGHTS LAW 

June 3, 1991 

Delivered by 

Dianne E. Dixon, Esq. 
Associate Counsel · 

The Center for Law and Social .Justice 
Medgar Evers College/CUNY 

1473 Fulton Slrccl 
Brooklyn, NY 1121 o-2597 
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.

Good afternoon. My name is Dianne Dixon and I am Associate Counsel

for the Center for Law and Social Justice at Medgar Evers College, the

City University of New York. CLSJ is a legal research and advocacy,

public interest oriented institution which engages in litigation and

conducts public policy projects on matters involving civil and human

rights issues. The Center testified earlier on the pending human

rights bills and we are pleased to see that some of our concerns were

addressed in the revised version of the Council's bill Nevertheless,

we believe that major problems remain and new ones have been created by

some of the revisions which were made.

For example, the autonomy of the Commission on Human Rights is still a

very troublesome issue. As was stated by almost every speaker who

testified at the April 22nd hearing, the Commission must be allowed

to prosecute its own cases in court with the option to enlist the aid

of Corporation Counsel attorneys where appropriate. Such autonomy was

present in the former draft of the Council's bill. Unfortunately, that

language has been changed. What we now have is total deference to the

Corporation Counscl's office and a promisc that the matter will be

studied further one year after the enactment of this bill. We are, to

say the least, very disappointed that this body still does not

recognize the legal necessity for Commission autonomy. Simply stated,

Corporation Counsel cannot represent the interests of the Commission in

cases where city agencies are defendants. Such circumstances create

conflicts of interest which will not be overcome by the assignment of

these cases to a special unit within the Corporation Counsel's office.

That unit, known as the Affirmative Litigation Unit is merely another
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Good afternoon. My name is Diani1e Dixon and I am Associate Counsel 

for the Center for Law and Social Justice at Medgar Evers College, the 

City University of New York. CLSJ is a legal research and advocacy, 

publi.c interest oriented institution which engages in litigation and 

conducts public policy projects on matters involving civil and human 

righL~ issues. The Center testified earlier on the pending human 

rights bills and we are pleased to see that some of our concerns were 

addressed in the revised version of the Council's bill. Nevertheless, 

we believe that major problems remain and new ones have been created by 

some of the revisions which were made. 

For example, the autonomy of the Commission on Human Rights is still a 

very troublesome issue. As was stated by almost every speaker who 

testified at the April 22nd hearing, the Commission must be a11owed 

to prosecute its own cases in court with the option to enlist the aid 

of Corporation Counsel attorneys where appropriate. Such autonomy was 

present in the former draft of the Council's bill. Unfortunately, that 

language has been changed. What we now have is total deference to the 

Corporation Counsel's office and a promise that the matter will be 

studied further one year after the enactment of this bill. We arc, to 

say the least, very disappointed that this body still docs not 

recognize the legal necessity for Commission autonomy. Simply stated, 

Corporation Counsel cannot represent the intcre.<;ts or the Commission in 

cases where city agencies arc derendants. Such circumstances create 

conflicts of interest which will not be overcome by the c1ssignment of 

these cases to a special unit within the Corporation Counsel's office. 

That unit, known as the Affirmative Litigation Unit is merely another 
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department within the Counsel's office and in no way functions

independently of the Corporation Counsel. Thus, it is unclear why

further study on this issue is necessary, particularly when the study

proposed is itself a conflict of interest.

According to both bills, it is the Corporation Counsel together with

the Chairperson of the Commission on Human Rights who will conduct the

study and issue a report to the City Council. Needless to say, this

scenario does not foster any trust in the integrity of the ultimate

findings from that study. It is, at best, poor judgment to allow those

involved with executing the procedures under scrutiny to rule on the

effectiveness and propriety of those procedures. If a study must be

conducted on the issue of Commission autonomy, then those entrusted

with this task must be independent of both the Corporation Counsel's

office and the Commission on Human Rights. As public office holders

who arc constantly subject to public scrutiny, I am sure you are

concerned with preventing even the appearance of impropriety. For this

reason, I strongly urge you to appoint an independent committec or some

other independent consultant to conduct the study. I also recommend

that whenever the final report from that study is issued, it be made

public with an opportunity for comment. It is time for the territorial

warfare to end over who is going to protect the human rights of New

Yorkers, and the actual protection of those crucial rights to become

the common focal point.

The other problematic provisions of the bills which I would like to

address in detail concern the issue of civil penalties. Section 8-107

-
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According to both bills, it is the Corporation Counsel together with 
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scenario does not foster any trust in the integrity of the ultimate 
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(13)(d) has not been revised in either bill. Thus, whichever bill is

passed, cmployers will be able to mitigate civil penalties and punitive

damages whenever they demonstrate that they have adopted one or more of

a list of various anti-discrimination policies and programs prior to

the discriminatory conduct alleged in the complaint. As we testified

earlier, all of the listed polices and programs are practices which an

employer is required to have under existing law. Employers should not

be allowed to use mere compliance with pre-existing legal obligations

under employment discrimination statutes to relieve them from the

imposition of civil penalties or punitive damages, and, as is the case

under the Council's bill, most certainly, should not be allowed to use

these factors to avoid a finding of liability.

Additionally, the revision of §8-127b creates an intolerabic double

standard for the imposition of civil penalties. As it is currently

drafted, civil penalties against city agencies found liabic for

discrimination in an administrative proceeding, may be imposed only

after a determination that the agency is in contempt of a Commission

order. However, where the defendant is a private entity, civil

penalties may be imposed as part of the relief awarded at the time of

the determination of liability. Thus, city defendants are given two

bites at the apple. It is not enough, for the imposition of civil

penaltics, that the conduct of the agency has been found to be

egregious. Now, we must wait to see if the agency will comply with the

Commission's order before civil penalties even can be requested. There

is no plausible rationalc for this distinction between public and

private entities. Egregious conduct on the part of a city agency is

3
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Additionally, the revision of §8-127b creates an intolerable double 

standard for the imposition of civil penalties. As it is currently 

drafted, civil penalties against city agencies found liable for 

discrimination in an administrative proceeding, may be imposed only 

after a determination that the agency is in contempt of a Commission 

order. However, where the defendant is a private entity, civil 

penalties may be imposed as part of the relief awarded al the time of 

the determination of liability. Thus, city dcfcndanlc:; arc given two 

bite:. al the apple. It is not enough, for lhe imposition of civil 
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private entities. Egregious conduct on the part of a city agency is 

3 
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just as harmful to the public and deserving of punishment as when it is

committed by a private party. Indeed, the argument can be made that

discrimination committed by public agencies is even more harmful to

society since it is the government from whom we expect fair treatment.

Thus, we strongly recommend that this distinction be eradicated.

The appropriate time for treating private parties differently from

public agencies is in the disposition of civil penalties. Normally,

when civil penalties are imposed the funds collected are paid into the

general fund of the city. For obvious reasons this is inappropriate

for public defendants. However, in cffect, this is exactly what is

being proposed by both bills. Although the Council's bill provides for

a separate account for these funds, it requires that the money be used

solely to support city agency anti-bias education programs. At first

glance this scheme appears to be quite innocuous, and perhaps, even

noble. However, a closer look reveals that this money is simply being

transferred from one city bank account to another. This undermines the

purpose behind civil penalties. It is understandable that the city

does not wish to lose valuable funds. However, where a finding of

discrimination has been made against a city defendant, the city should

pay. The better procedurc is to have the Commission on Human Rights

develop a list of not-for-profit organizations with experience in

anti-bias education with whom the city defendant can contract to

conduct the program. In this way the goals of punishment and

deterrence are better served.

4
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just as harmful to the public and deserving of punishment as when it is 

committed by a private party. Indeed, the argument can be made that 

discrimination committed by public agencies is even more harmful to 

society since it is the government from whom we expect fair treatment. 

Thus, we strongly recommend that this distinction be eradicated. 

The appropriate time for treating private parties differently from 

public agencies is in the disposition of civil penalties. Normally, 

when civiJ penalties arc imposed the funds collected arc paid into the 

general fund of the city. For obvious reasons this is inappropriate 

for public defendants. However, in effect, this is exactly what is 

being proposed by both bills. Although the Council's bill provides for 

a separate account for these funds, it requires that the money be used 

solely to support city agency .anti-bias education programs. At first 

glance this scheme appears to be quite innocuous, and perhaps, even 

noble. However, a closer look reveals that this money is simply being 

transrcrred from one city bank account to another. This undermines the 

purpose behind civil penalties. It is understandable that the city 

docs not wish to lose valuable funds. However, where a finding of 

discrimination has been made against a city defendant, the city should 

pay. The better procedure is to have the Commission on Human RighLc;; 

develop a list of not-for-profit organizations with experience in 

anti-bias cducalion wilh whom the cily dcfcnd;rnt can co11lracl to 

conducl the progrDm. In this way the goals of punishment rind 

deterrence arc better served. 

4 
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Finally, although other troublesome provisions remain despite the

testimony given by various human rights advocates, including the

Center, at the April 22nd hearing, we are very pleased that this body

has undertaken the immense task of strengthening New York City's human

rights law. On behalf of the Center for Law and Social Justice, I

thank you again for this opportunity to comment on one of the most

important pieces of legislation that the City Council will address on

the future welfare of New York City. We hope that this process will be

swift and yield the enactment of what promises to be a mighty weapon in

the arsenal of civil and human rights advocacy.
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Finally, although other troublesome provisions remain despite the 

testimony given by various human rights advocates, including ttie 

Center, at the April 22nd hearing, we are very pleased that this body 

has undertaken the immense task of strengthening New York City's human 

rights law. On behalf of the Center for Law and Social .Justice, I 

thank you again for this opportunity to com~ent on one of the most 

important pieces of legislation .that the City Council will address on 

the future welfare of New York City. We hope that this process will be 

swift and yield the enactment of what promises to be a mighty weapon in 

the arsenal of civil and human rights advocacy. 
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My Name is Bruce Egert, and I am an attorney practicing law in New

York County. I am here in my capacity as Chair of the Civi I Rights

Coñmittee of the Anti-Defanation League's New York Regional Board.

Over the past 77 years, the Anti-Defamation League has become one of

the ost respected human relations organizations in the country.

Since its founding in 1913, the ADL has opposed discrimination based

on race, rel igion, and national origin. As discrimination against

other recogn ized segments of our society has been identified, our

pol icy has evolved to include opposition on the basis of gender,

age, and sexual orientation.

On.behalf of the New York Regional Board of the Anti-Defamation

League I am call ing on the New York City Counci I to enact a new

Human Rights Law for the City of New York. We are pleased that thi s

hearing has been scheduled and of having an opportunity to comnent

on the two bi l is being considered (Int. #465-A:. Human Rights Law and

Int. #536: Human Rights Law; submitted by the City Counci I and the

Mayor respectively).

The Anti-Defamation League wholeheartedly supports the pol icy

statements in both bi I t s "... that predjudice, intolerance, bigotry

and di scrimination and di sorder occasioned thereby threaten the

rights and proper privi leges of its inhabitants and menace the

institutions and foundation of a free denocratic state."

Discrimination in anployment, in places of publ ic accanmodation,

resort, or amusement, in housing and in cannercial space on the

basis of race, rel igion, sexual orientation, ethnicity or national

origin is sti I I a major problem in our city. We bel ieve that both

the Mayor's and the City Couci I's bi I ts will go a long way to

remedy this situation.

As part of the Ad Hoc Coalition on Civi I Rights, we agree with the

testimony it has given expressing concern ab.out the autonomy of the
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My Name is Bruce Egert, and I am an attorney practicing law in New 
York County. I am h~re in my capacity as Chair of the Civi I Rights 
Comnlttee of the Anti-Defamation League's New York Regional Board. 
Over the past 77 years, the Anti-Defamation League has become one of 
the most respected human relations organizations in the country. 

Since its founding in 1913, the .ADL has opposed discrimination based 
on race, religion, and national origin. As discrimination against 
other recognized segments of our society has been identified, our 
pol icy has evolved to include opposition on the basis of gender, 
age, and sexual orientation. 

On.behalf of the New York Regional Board of the Anti-Defamation 
League I am calling on the New York City Counci I to enact a new 
Human Rights Law for the City of New York. We are pleased that th:s 
hearing has been scheduled and of having an opportunity to comnent 
on the two bi I Is be Ing considered (Int. #465-A:. Human Rights Law a'"ld 
Int. #536: Human Rights Law; submitted by the City Council and the 
Mayor respectively). 

The Anti-Defamation League ·Nholeheartedly supports the pol icy 
statements in both bl lls " ••• that predjudice, intolerance, bigotry 
and discrimination and disorder occasioned thereby threaten the 
rights and proper privileges of its inhabitants and menace the 
institutions and foundation of a free democratic state." 
Discrimination in employment, in places of public.accomnodation, 
resor~, qr amusement, in housing and in comnercial space on the 
basis of race, rel lglon, sexual orientation, ethnicity or national 
origin is sti I I a major problem in our city. We be! ieve that both 
the Mayor 1 s and the City Couci I's bi 11 s wi 11 go a long way to 

remedy this situation. 

As part of the Ad Hoc Coal it ion on Civi I Rights, we agree with the 

testimony it has given expressing concern a~out the autonomy of the 

R. App. 613



ADL Testimony/HUSN RIGHTS LAV

..

of the New York City Commission on Human Rights. We are

particularly distressed about those provisions in both bi IIs

(Section 8-105 (4) (b) of the City Counci I's and Mayor's versions

and Sections 8-128 and 8-402 of the Mbyor's bi II) which would

weaken the enforcanent powers of the Cannission and raise conflicts

of interest in the prosecutorial functions of the Law Department.

Mbst egregiously, in cases brought aganist city agencies (which no,v

account for about one-third of all cases brought before the

Conmission), under this proposal the Law Department would be acting

on behalf of both parties to litigation, This is unacceptable.

Additionally, the Anti-Defanation welcomes the provisions (Sec. 8-

102 Definitions, 22; Sect. Powers and Duties, 8-104, 2) of the City

Council bil I which specifically address the problan of hate crimes.
. .

Not only do they have a special emotional and psychological impact

on individuals and communities, but carry the potential for

polarizing communities. Over the last five years, according to the

Bias Incident Investigation Unit of the Police Department, New York

City has experienced a dranatic increase in crimes against persons

and property on the basis of religion, race, ethnicity and sexual

orientation. The recent murders of Yusuf Hawkins, Janes

Zappalorti, Julio Rivera and Mbx Kowalsky are the most painful

raninders of the prevalence of hate crimes. All four nen net their

deaths because of bigotry.

Although prejudice and hatred cannot be legislated.or prosecuted

out of existence, there is a growing awareness that government can

do more to address di rectly the far-reaching impl ications of cr imes

that are prompted by bigotry. The coal ition believes that in

explicitly including hate crimes as an additional duty of the

Cannission and defining the term, the City Counci I version would

3
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of the New York City Comnlssion on Human Rights. \¥e are 
particularly distressed about those provisions In both bi 11s 
(Section 8-105 (4) (b) of the City Counci l 1 s·and Mayor's versions 
and Sections 8-128 and 8-402 of the Mayor's bi II) which would 
weaken the enforcement powers of the Comnisslon and raise conflicts 
of Interest In the prosecutorial functions of the Law Department. 
Most egregiously, in cases brought aganist city agen~ies {which n~v 
account for about one-third of all cases brought before the 
Cocnnlsslon·), under thi:; proposal the Law Department would be acting 
on behalf of both parties to litigation. This is unacceptable. 

Additionally, the Anti-Defamation welcomes the prov1s1ons (Sec. 8-
102 Definitions, 22; Sect. Powers and Duties, 8-104, 2) of the City 
Counci I bil I which specifically address the problem of hate crimes. 
Not only do they·have a special emotional and psychological impact 
on individuals and comnunities, but carry the potential for 
polarizing conmunlties. Over the last five years, according to the 
B!as Incident Investigation Unit of the Police Department, New York 
City has experienced a dramatic increase in crimes against persons 
and property on the basis of religion, race, ethnicity and sexual 
orientation. The recent murders of Yusuf Hawkins, James 
Zappalort-i, Julio Rivera and Max Kowalsky are the most painful 
reminders of the prevalence of hate crimes. All four men met their 
deaths because of bigotry. 

Although prejudice and hatred cannot be legislated .or prosecuted 
out of existence, there Is a growing awareness that government can 
do more to address directly the far-reaching imp I ications of crimes 

that are prompted by bigotry. The coalition believes that in 

explicitly including hate crimes as an additional duty of the 

Corrrnission and defining the term, the City Council version would 
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send a clear signal that acts of bigotry wi I I not be tolerated.

The Anti-Defamation League welcomes, as wel I, those provisions

(Sect. 8-107 Unlawful Discriminory Practices, [1-b]

3.Esploynent:religious observance) of both the Nayor's and City

Counci I's bi Its which deal with the protection of religious

observance in employment. Not only are the protections that this

section offers strong, but it also places the burden on the

enployer to prove undue hardshi p if he or she charges that

accannodation cannot reasonab ly be made for a particular employee's

religious needs.

By the same token, in the same section we welcome 12. Religious

principles preserved which protects the rights of religious groups

to choose from within their own rel igious ranks in anployment and

housing "provided that membership in the rel igion is not restricted

on the basis of race, color, or national origin..." .

Similar to the Civi I Rights Act of 1990 and simi lar legislation

before Congress this session, both versions. of the new Human Rights

Law have resulted in concerns that enactment will promote quotas and

unfairly burden businesses. whi le the Anti-Defamation League has

always fought for strong civi I rights protection and effective

statutory enforcement of individual rights, we have fought equal ly

vigorously against the use of quotas and goals and timetables.

Individuals shou ld be evaluated on the basis of their skills -- no:

their skin color or their numerical value or their numerical value

to an employer. Race, gender and ethnic preferences are not

legitimate means of affirmative action and do not promote equal

opportunity In any meaningfu I way.

4
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send a clear signal that acts of bigotry wi I I not be tolerated. 

The Anti-Defamation League we I comes, as we I I, those p_rov Is ions 
(Sect. 8-107 Unlawful Discrlmlnory Practices, [1-b] 
3.Eirployment:retiglous observance) of both the Mayor's and City 
Council's bi tis which deal with the protection of religious 
obs~rvance in employment. Not only are the protections that this 
section offers strong, but it also places the burden on the 
erTl)loyer to prove undue hardship if he or she charges that 
accomnodatlon cannot reasonably be made for a particular employee'5 
rel ig i ous needs. 

By the same token, in the same section we welcome 12. Religious 
principles preserved which protects the rights of religious groups 
to choose from within their own religious ranks in ~nployment and 
housing "provided that membership in the religion is not restricte-:: 
on the basis of race, color, or national • • II or1g1n •••• 

Simi tar to the Civi I Rights Act of 1990 and similar legislation 
before Congress this session, both versions_ of the new Human Rights 
Law have resulted in concerns that enactment will promote quotas a,d 
unfairly burden businesses. 'Mli le the Anti-Defamation League has 
always fought for strong clvi I rights protection and effective 
statutory enforcement of Individual rights, we have fought equally 
vigorously against the use of quotas and goals and timetables. 
Individuals should be evaluated on the basis of their skills no: 
the I r s k i n co I or or the i r n urne r i ca I v a I u e or the I r n ume r i ca I v a I u e 

to an employer. Race, gender and ethnic preferences are not 
legitimate means of affirmative act ion and do not promote equal 

opportunity In any meaningful way. 
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HMi le ADL does not believe that either version of the Human Rights

Law authorizes or promotes quota, the League supports efforts of

the City Counci I to state specifical ly that the law does not

support quotas or racial preferences. In the section of the City

Counci l's version dealing with disparate impact, Section 8-

107(17)(e), it is explicitly stated that "nothing within thi s

subsection shall be construed to mandate or endorse the use of

quotas".

We reject the assertion of some of the legi slation's critics that

it wl i l force employers to rely on quotas to maintain a "proper"

percentage of nminority employees -- which they perceive wou ld

insulate then from the threat of costly legislation. ADL believes

that uasing quotas as insurance aga inst litigation is unnecessary,

ineffective, and i I legal.

Other critics charge that, like the Civi I Rights Act pending in

Congress, the Human Rights Law wou ld impose liabi I ity on anplyers

simply because their workforce does not ref lect the racia)jethnic

composition of the community. This clairn is based on the

misconception that a plaintiff can win a di scrimination case merely

by showing that an smployer has a lower percentage of minorities on

the job than are found in the general population. Thi s is not the

law today, and wi 11 not be the case after the Human Rights Law, or

the federal Civil Rights Act, Is signed into law.

For almost 20 years, moreover, the Supreñe Court has held in

disparate impact cases that in order to prove a violation of the

law (under Title Vll of the Civi I Rights Law of 1964), the

plaintiff must produce evidence connecting the seemingly neutral

practice has resu Ited in discrimination. ADL welcomes this standard

5
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While ADL does not believe that either version of tile Human Rights 
Law authorizes or promotes quota, the League supports efforts of 
the City Council to state specifically that the law does not 
support qDotas or racial preferences. In the section of the City 
Council 1 s version deal Ing with disparate impact, Section 8-
107(17)(e), it is explicitly stated that "nothing within this 
subsection shal I be construed to mandate or endorse the use of 
quotas". 

We reject the assertion of some of the legislation's critics that 
it wl 11 force employers to rely on quotas to maintain a 11 proper 11 

percentage of nminority employees -- which they perceive would 
insulate them from the threat of costly legislation. ADL believes 
that uasing quotas as insurance against I itlgation is unnecessary, 
ineffective, and i I legal. 

Other critics charge that, like the Civil Rights Act pending in 
Congress, the Human Rights Law would impose I iabi I ity on emplyers 
simply because their workforce does not reflect the ra.cialiethnic 
composition of the com11unity. This claim is based on the 
misconception that a plaintiff can win a discrim1nation case merely 
by showing that an employer has a lower percentage of minorities on 
the job than are found in the general population. This is not the 
law today, and wl I I not be the case after the Human Rights Law, or 
the federal Civil Rights Act, Is signed into law. 

For almost 20 years, moreover, the Supreme Court has held in 

disparate impact cases that in order to prove a violation of the 
law (under Title VI I of tl,e Civi I Rights Law of 1964), the 

plaintiff must produce evidence connecting the seemingly neutral 
practice has resulted in discrimination • .ADL.welcornes this standard 
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(which comes almost verbatim from the Civil Rights Act before

Congress) being expilcitly adopted in Section 8-107(17)(e) of the

City Council version:

"the mere existence of a statistical imbalance is not alone

sufficient to establish a prima facie case of disparate impact

violation."

In conclusion, ADL wishes to thank the ConTnittee for scheduling

this hearing and in giving our organization the opportunity to

testify. We hope that.the City Council will adopt the new Human

Rights Law with our suggested changes.
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(which comes almost verbatim from the Clvi I Rights Act before 
Congress) being explicitly adopted in Section 8-107(17)(e) of the 
City Council version: 

"the rrere existence of a statistical Imbalance is not alone 
sufficient to establish a prima facie case of disparate impact 
violation." 

In conclusion, .AOL wishes to thank the Comnlttee for scheduling 
this hearing and In giving our organization the opportunity to 
testify. We hope that.the City Council will adopt the new Human 
Rights Law with our suggested changes. 
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THE ASSOCIATION OF THE BAR

OF THE CITY OF NEW YORK

42 WEST 44TH STREET

NEW YORK 10036-6690

COMMITTEE ON CIVIL RIGHTS

JANICE GOODMAN Sherrie Nac.h
CHAIR SECRETARY

March 29 1991500 FIFTH AVENUE - SUITE 5225 ' 875 THIRD AVENUE
NEW YORK, N.Y. 10110 NEW YORK, N.Y. 1o22

(212) 869-1940 (212) 909-6308
FAX # (212) 921-1437 FAX # (212) 909-683S

Ms. Yvonne Gonzales
Assistant Counsel
The City of New York
Speaker of the Council

City Hall
New York, New York 10007

RE: Proposed Human Rights Law

Dear Ms. Gonzales:

In response to your letter of March 21, 1991, I will be
glad to testify on behalf of the Association of the Bar of the

City of New York, regarding the above reference proposed
legislation. I am sure I will be able to provide you with the

necessary copies of the Association's report prior the hearing
date. Can you please tell me how long I wi.1l-be allp_tted-LO

tbLi-s__presentatio_g,___ Also, cari a__mor-e_defjdlite _t_ime.? he set
since it is difficult for me to put aside the whole day? Yo
assistance in this is greatly appreciated.

Sincerely,

Janice Goodman

JG:ps

cc: Alan Rothstein

(dictated but not read)
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JANICE GOODMAN 
CHAIR 

500 FIFTH AVENUE - SUITE 5225 
NEW YORK, N.Y. 10110 

(212) 869-1940 
FAX II (212) 921-1437 

Ms. Yvonne Gonzales 
Assistant Counsel 
The City of New York 
Speaker of the Council 
City Hall . 

THE ASSOCIATION OF THF. BAR 
OF THE CITY OF NEW YORK 

42 wesr 44TH STREET 
NEW,VORK 10038-6690 

COMMITTEE ON CIVIL RIGHTS 

March 29, 1991 

New York, New York 10007 

RE: Proposed Human Rights Law 

Dear Ms. Gon~ales: 

Sherrie Nac::rnan 
SECRETARY 

875 Tl-:IIRD AVENIJ: 
NEW YORK. N.Y. 10::Z2 
< 212 > 909-6:::,oa 
FAX II (212) 909-6835 

In response to your ·letter of March 21, 1991, I will be 
glad to testify on behalf of the Association of the Bar of the 
City of New York, regarding the above reference proposed 
legislation. · I_ am sure I will be able to provide you with the 
necessary copiE;?s of the Association's report pr:ior the hearing . 
date. Can you please tell me ~ow long I will be all,QJ;;.:t.ad_f_Q!:.. - 3 .-----...~ 
~resentation. Also, can ~e__dgf in i. t~t..l.l"!l§.? be net, 
since it is difficult for me to put aside the whole day? Your '5-..., ...... 
assistance in this is greatly appreciated. 

~_,..._._ 

Sincerely, 

-~kJuocR~~ 
t. Janice Goodman 

JG:ps 
cc: Alan Rothstein 

(dictated but not read) 
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1 Intro. No. 465-A 2

2 THE MAYOR: I'm pleased to have before me

3 today Introductory 465-A, a bill that

4 dramatically overhauls the City's Human Rights

5 Law, and I'm joined here by Councilmember Carol

6 Greitzer, Stanley Michel, Speaker Peter Vallone,

7 Sam Horwitz, who is the sponsor, and Ken Fisher.

8 Introductory 465-A was introduced in the

9 Council at my request by Sam Horwitz, Chair of

10 the General Welfare Committee, and co-sponsored

11 by Councilmembers Horwitz, Foster, Maloney,

12 Fields, Povnan, Ward, Dryfoos and Alter.

13 This bill gives us a human rights law that

14 is the most progressive in the nation, and

15 reaffirms New York's traditional leadership role

16 in civil rights.

17 I am particularly gratified to be signing

18 . Introductory 465-A today because there has been

19 no time in the modern civil rights era when

20 vigorous law enforcement of anti-discrimination

21 laws has been more important. Since 1980, the

22 federal government has been steadily marching

23 backward on civil rights issu.es. Even on the

.. 24 state level, narrow interpretations of civil

25 rights laws have retarded progress.

ELLEN REACH REPORTING SERVICES
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Intro. No. 465-A 

THE MAYOR: I'm pleased to have before me 

today Introductory 465-A, a bill that 

dramatically overhauls the City's Human Rights 

Law, and I'm joined here by councilmember carol 

Greitzer, Stanley Michel, Speaker Peter Vallone, 

Sam Horwitz, who is the sponsor, and Ken Fisher. 

Introductory 465-A was introduced in the 

Council at my request by Sam Horwitz, Chair of 

the General Welfare Committee, and co-sponsored 

by Councilmembers Horwitz, Foster, Maloney, 

Fields, Povman, Ward, Dryfoos and Alter. 

This bill gives us a human rights law that 

is the most progressive in the nation, and 

reaffirms New York's traditional leadership role 

in civil rights. 

I am particularly gratified to be signing 

Introductory 465-A today because there has been 

no· time in the modern civil rights era when 

vigorous law enforcement of anti-discrimination 

laws has been more important. Since 1980, the 

federal government has been steadily marching 

backward on civil rights issues. Even on the 

state level, narrow interpretations of civil 

rights laws have retarded progress. 
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1 Intro. No. 465-A 3

2 For example, the State Court of Appeals

3 has made it virtually impossible to hold taxi

4 companies responsible for the discriminatory acts

5 committed by their drivers. There is, therefore,

6 no incentive for these companies to curb bias on

7 the part of their drivers, and persons of color

8 still routinely face difficulty in getting a cab

9 to take us where we want to go.

10 In the face of these state and national

11 developments, we've had no choice but to move

12 forward independently. We've ñot only enhanced

13 specific sections of our law, like the provisions

14 relating to holding taxi companies and other

15 owners of public accomodations liable for acts of

16 their employees, we have set forth a policy that

17 enables the Commission to ensure that

18 discrimination plays no role in the public life

19 of the city.

20 As the committee report that.accompanies

21 this bill makes clear, it is the intention of the

22 Council that judges interpreting the City's Human

23 Rights Law are not to be bound by restrictive

24 state and federal rulings and are to take

25 seriously the requirement that this law be
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For example, the state Court of Appeals 

has made it virtually impossible to hold taxi 

companies responsible for the discriminatory acts 

committed by their drivers. There is, therefore, 

no incentive for these companies to curb bias on 

the part of their drivers, and persons of color 

still routinely.face difficulty in getting a cab 

to take us where we want to go. 

In the face of these state and national 

developments, we've had no choice but to move 

for~ard independently. We've ~ot only enhanced 

specific sections of our law, like the provisions 

relatin9 to holding taxi companies and other 

owners of public accomodations liable for acts of 

their employees, we have set forth a policy that 

enables the Commission to ensure that 

discrimination plays no role in the public life 

of the city. 

As the committee report that.accompanies 

this bill makes clear, it is the intention of the 

Council that judges interpreting the City's Human 

Rights Law are not to be bound by restrictive 

state and federal rulings and are to take 

seriously the requirement that this law be 
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1 Intro. No. 465-A 4

2 liberally and independently construed.

3 I'm also pleased that the City Council, by

4 a vote of 34 to 1, saw through the specious

5 arguments regarding quotas that are hindering the

6 passage of the Civil Rights Restoration Act in

7 the Congress. Neither the federal bill nor this

8 bill is a quota bill, and it is time for the

9 President to stop seeking partisan political

10 advantage by pandering to and encouraging

11 groundless fears.

12 As the first comprehensive revision to the

13 Civil Rights Law in twenty-five years,

14 Introductory 465-A makes literally dozens of

15 improvements to the law. To illustrate just a

16 few of the major gaps in the law that are being

17 filled, consider the issue of civil penalties,

18 injunctions, and co-worker harassment.
. .

19 Under current law, a person can be

20 compensated for the damages she has suffered as a

21 result of having been discriminated against, but

22 we have had no authority to levy a fine for the

23 harm that act of bias does to the social fabric

24 of the city. In other words, you can be fined if

25 you litter or double-park, but not if you
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liberally and independently construed. 

I'm·also pleased that the City Council, by 

a vote of 34 to 1, saw through the specious 

arguments regarding quotas that are hindering the 

passage of the Civil Rights Restoration Act in 

the Congress. Neither the federal bill nor this 

bill is a quota bill, and it is time for the 

President to stop seeking partisan political 

advantage by pandering to and encouraging 

groundless· fears~ 

As the first comp~ehensive revision to the 

Civil Rights Law in twenty-five years, 

Introductory 465-A makes literally dozens of 

improveme.nts to· the law. To illustrate just a 

few of the major gaps in the law that are being 

filled, consider the issue of civil penalties, 

injunctions, and co-worker harassment. 

Under current law, a person .can be 

compensated for the damages she has suffered as a 

result of having been discriminated against, but 

we have had no authority to levy a fine for the 

harm that act of bias does to the social fabric 

of the city. In other words, you can be fined if 

you litter or double-park, but not if you 
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1 Intro. No. 465-A 5

2 discriminate.

3 With potential civil penalties ranging up

4 to $100,000 under Introductory 465-A, it becomes

5 clear that discriminators now face much more

6 serious consequences for their acts. As cases

7 begin to be prosecuted under the new law, it is

8 my hope that the existence of these penalties

9 will exert a strong deterrent effect against acts

10 of bias.

11 Under current law, the Commission can only

12 get an injunction in State Supreme Court in

13 housing cases. The new law makes it possible to

14 enjoin employment and public accommodation

15 violators, as well. This change will improve the

16 ability of the Commission to order meaningful

17
anti-bias'

remedies after hearing, and will cut

18 down significantly on the time it takes to reach

19 a resolution of meritorious employment and public

20 accommodations cases.

21 I myself was suprised to learn that, under

22 current local law, an employee who has been the

23 victim of sexual or racial harassment at the

24 hands of a co-worker can sue her employer but

25 cannot sue the co-worker himself. Without the
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discriminate. 

With potential civil penalties ranging up 

to $100,000 under Introductory 465-A, it becomes 

clear that discriminators now face much more 

serious consequences for their acts. As cases 

begin to be prosecuted under the new law, it is 

my hope that the existence of these penalties 

will exert a strong deterrent effect against acts 

of bias. 

Under current law, the Commis~ion can only 

get an injunction in state Supreme Court in 

housing cases. The new law mikes it possible to 

enjoin employment and public accommodation 

violators, as well. This change will improve the 

ability of the Commission to order meaningful 

anti-bia~ remedies after hearing, and will cut 

down_significantly on the time it takes to reach 

a resolution of meritorious employment and public 

accommodations cases. 

I myself was suprised to learn that, under 

current local law, an employee who has been the 

victim of sexual or racial harassment at the 

hands of a co-worker can sue her employer but 

cannot sue the co-worker himself. Without the 
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1 Intro. No. 465-A 6

2 possibility of legal action, co-worker harassment

3 has continued to poison many of our work places.

4 The new law takes the fundamental step of making

5 all people legally responsible for their own

6 discriminatory conduct.

7 Among other changes, people for the first

8 time will be able to go directly into State

9 Supreme Court to assert their discrimination

10 claims, and will be permitted to be awarded

11 attorneys' fees and punitive damages where

12 warranted. I hope that the creation of a private

13 right of action will supplement the Commission's

14 enforcement efforts and ease a portion of its

15 caseload burden.

16 Some forms of discrimination not

17 previously covered under City law, like age

18 discrimination in public accommodations and most

19 residential housing, and discrimination on the

20 basis of marital status in employment, will now
2

21 be prohibited.

22 I wish to commend and personally thank Sam

23 Horwitz for sponsoring this bill and shepherding

24 it through the Council.

25 And that sentence really doesn't say it,
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possibility of legal action, co-worker harassment 

has continued to poison many of our work places; 

The new law takes the fundamental step of making 

all people legally responsible for their own 

discriminatory conduct. 

Among other changes, people for the first 

time will be able to go directly into State 

Supreme Court to assert their discrimination 

claims, and will be permitted to be awarded 

attorneys' fees and punitive damages where 

warranted. I hope that the creation of a private 

right of action will supplement the C~mmission's 

enforcement efforts and ease a portion of its 

caseload burden. 

Some forms of discrimination not 

previously covered -under city law, like age 

discrimination in public accommodations and most 

residential housing, and discrimination on the 

basis of marital status in employment, will now 

be prohibited. 

I wish to commend and personally thank Sam 

Horwitz for sponsoring this bill and shepherding 

it through the Council. 

And that sentence really doesn't say it, 
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1 Intro. No. 465-A 7

2 but an awful lot of work, the hard, long work

3 that got done, Sam, you ought to be commended.

4 I note, too, the enormous contributions of

5 David Walker, Counsel to the Committee on General

6 Welfare.

7 Many members of my administration worked

8 tirelessly to shape this legislation. I thank

9 Deputy Mayor Bill Lynch and members of his

10 . intergovernmental staff, including Martha Hirst

11 and Margo Wolf.

12 From the City Commission on Human Rights,

13 I'm grateful to the Chair, Dennis deLeon, and to

14 his staff members, Craig Gurian, Cheryl Howard,

15 Rolando Acosta and David Scott.

16 Corporation Counsel, Victor Kovner, was

17 ably assisted by a number of Law Department

18 attorneys in drafting and redrafting this

19 landmark bill, including Andrea Cohen, Olivia

20 Goodman and Martha Mann; also Jeffrey

21 Friedlander, Linda Howard, Paul Rephen, David

22 Clinton and Miles Kuwahaha (phonetic) --

23 Kuwahara.

24 Right?

25 UNIDENTIFIED VOICE: Kuwahara.
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but an awful lot of work, the hard, long work 

that got done, Sam, you ought to be commended. 

I note; too, the enormous contributions of 

David Walker, Counsel to the Committee on General 

Welfare. 

Many members of my administration worked 

tirelessly to shape this legislation. I ·thank 

Deputy Mayor Bill Lynch and members of his 

intergoverrimental staff, including Martha Hirst 

and Margo Wolf._ 

From the_City Commission on Human Rights, 

I'm grateful to:the Chair, Dennis deLeon, and to 

his staff members, Craig Gurian, Cheryl Howard, 

Rolando Acosta and David Scott. 

Corporation Counsel, Vict~r Kovner, was 

ably assisted by a number of Law Department 

attorneys in drafting and redrafting this 

lan~mark bill, including Andrea Cohen, Olivia 

Goodman and Martha Mann; also Jeffrey 

Friedlander, Linda Howard, Paul Rephen, David 

Clinton and Miles Kuwahaha (phonetic) --

Kuwahara. 

Right? 

UNIDENTIFIED VOICE: Kuwahara. 
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1 Intro. No. 465-A 8

2 THE MAYOR: Anyway, he helped a lot.

3 By all accounts, the discussions and

4 negotiations on this bill between the

5 administration and the Council reflected

6 tremendous diligence and spirited cooperation,

7 and I'm grateful to you all.

8 And let me not fail to acknowledge the

9 always. strong contribution assistance of the

10 Speaker, Peter Vallone.

11 I also want to thank the many

12 representatives of civil rights groups and the

13 business community who worked with us on this

14 legislation. Every effort was made to address

15 the major concerns of all parties.

16 There's still much work to be
done'

to help

17 us achieve the goal of a truly open city. We

18 have learned over the years that change will not

19 come without resistance; that the struggle for

20 civil rights must constantly be renewed; and that

21 the struggle for the rights of one group is

22 indivisible from the struggle for the rights of

23 all other groups.

24 The new human rights bill gives us the

25 legal tools we need today to continue the fight.
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THE MAYOR: Anyway, he helped a lot. 

By a~l accounts, the discussions and 

negotiations on this bill between the 

administration and the Council reflected . . 

tremendous diligence and spirited cooperation, 

and I'm grateful to you all. 

And let me not fail to acknowledge the 

always strong contribution assistance of the 

Speaker, Peter Vallone. 

I also want to thank the many 

representatives of civil rights gro~ps and the 

business community who worked with us on this 

legislation. Every effort was made.to address 

the major concern~ of all parties. 

There's still much work to be don~ to help 

us achieve the goal of a truly open city. We 

have learned over the years that change will not 

come without resistance; that the struggle for 

civil rights must constantly be renewed;_ and that 

the struggle for the rights of one group is 

indivisible from the struggle for the rights of 

all other groups. 

The new human rights bill gives us the 

legal tools we need today to continue the fight. 
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1 Intro. No. 465-A 9
,

2 . I'm counting on. the Commission and the Law

3 Department to use these tools to make sure that

4 meritorious claims of discrimination are promptly

5 and vigorously prosecuted.

6 Introductory 465-A affects all the people

7 of New York, of course, but none so much as our

8 children. We need to be able to say to them:

9 "If you work hard, you will be permitted to

10 succeed; you'll get the job you've earned; you

11 will be able to live where you like; this is as

12 much your city as it is anyone else's."

13 I turn first to the bill's prime sponsor,

14 Chairman Sam Horwitz.

15 COUNCILMEMBER HORWITZ: Thank you, Mr.

16 Mayor.

17 This is landmark legislation. I think the

18 federal government can really take a look at this

19 bill and realize that a lot more that could have

20 been done in Washington based on all of the

21 . 102-page document that we have here.

22 Originally there were two bills. There

23 was the Mayor's bill and there was the Council

24 bill, Peter Valone's leadership in the Council,

25 and the Mayor with his staff, and we worked
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I'm counting on the Commission and the Law 

Department to use these tools to make sure .that 

meritorious claims of discrimination are promptly· 

and vigoro~sly prosecuted. 

Introductory 465-A af~ects all the people 

of New York~ of course, but none so much as our 

children. We need to be able to say to them: 

"If you work hard, you will be permitted to 

succeed; you'll get the job you've earned; you 

will be able to live where you like; this is as 

much your city as it is anyone else's." 

I turn first to the bill's prime sponsor, 

Chairman Sam Horwitz. 

COUNCILMEMBER HORWITZ: Thank you, Mr. 

Mayor. 

This is landmark legislation. I think the 

federal government can really take a look at this 

bill and realize that a lo~ more that could have 

been done in Washington based on all of the 

1O2-page document that we have here. 

Originally there were two bills. There 

was the Mayor's bill and there was the Council 

bill, Peter Valone's leadership in the Council, 

and the Mayor with his staff, and we worked 
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1 Intro. No. 465-A 10

2 1 almost a year until we got this bill put together

3 properly.

4 A lot of research, a lot of work, a lot of

5 meetings, and Victor Kovner, the Corporation

6 Counsel, as the Mayor said, and Dennis deLeon,

7 the Commissioner of Human Rights, and also his

8 staff and the Mayor's Office was working very

9 closely, and I think this was a team effort to

10 really bring in this major legislation.

11 It's wonderful to be able to have this

12 passed at a time when there's so many problems in

13 the city, and the Mayor recognizes, and Peter

14 Vallone recognizes it, and I, as main sponsor of

15 the bill, recognizes it, and I think that the

16 Mayor should be commended for all his efforts and

17 time that he helped us with this, and of course

18 Peter Vallone gave me a lot of help and attention

19 by sitting down and discussing it as we went

20 along with this bill.

21 But I think that the time really is here

22 that human rights has to get the attention that

23 it deserves, and this bill does it, and I'm very

24 proud that we're able to do this today, and I

25 thank you, Mr. Mayor, and Peter Vallone, for
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almost a year until we got this bill put together 

properly. 

A lot of research, a lot of work, a lot of 

meetings, and Victor ~ovner~ the Corporation 

Counsel, as the Mayor said, and Dennis deLeon, 

the Commissioner of Human.Rights, and also his 

staff and the Mayor's Office was working very 

closely, and I think this was a team effort to 

really bring in this major legislation. 

It's wonderful to be able to have this 

passed ~ta time when there's so many problems in 

the city, and the Mayor recognizes, and Peter 

Vallone· recognizes it, and I, as main sponsor of 

the bill, r~cognizes it, and I think that the 

Mayor should be commended for all his efforts and 

time that he helped us with this, and of course 

Peter Vallone gave me a lot of help and attention 

by sitting down and discussing it as we went 

along with this bill. 

But I think that the time really is here 

that human rights has to get the attention that 

it deserves, and this bill does it, and I'm very 

proud that we're able to do this today, and I 

thank you, Mr. Mayor, and Peter Vallone, for 
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2 getting this legislation before the public.

3 THE MAYOR: We're joined by Councilmember

4 Mary Pinkett.

5 Anybody else wish to speak on this?

6 COUNCILMEMBER GREITZER: In noting the

7 co-sponsors of the bill, I didn't see my name on

8 it, although I'm quite certain that I was a

9 co-sponsor at least of --

10 THE MAYOR: Frank New will be discharged

11 immediately.

12 COUNCILMEMBER GREITZER: -- of one of --

. 13 Of at least one of the earlier --

14 THE MAYOR: We'll discharge him twice.

15 COUNCILMEMBER GREITZER: -- the earlier

16 versions of the bill.

17 At any rate, I was pleased at that hearing

18 that Sam mentioned that took place nearly a year

19 ago that I had suggested including language

20 having to do with bias hate crimes, which got

21 adopted in the final version of the bill, and I

22 was pleased to have played a role in crafting the

23 final legislation, and of course I urge you to

24 sign it, and I think it is, indeed, landmark

25 legislation.
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getting this legislation-before the public. 

THE MAYOR: We're joined by Councilmember 

Mary Pinkett. 

Anybody else wish to speak on this? 

COUNCILMEMBER GREITZER: In noting the 

co-sponsors of the bill, I didn't see my name on 

it, although I 1 m quite certain that I was a 

co-sponsor at least of 

THE MAYOR: Frank New will be discharged 

immediately. 

COUNCILMEMBER GREITZER: of one of --

Of at least one- of the earlier 

THE MAYOR: We'll discharge him twice. 

COUNCILMEMBER GREITZER: -- the earlier 

versions of· the bill. 

' At any rate, I_ was pleased at that hearing 

that Sam mentioned that took place nearly a year 

ago that I had suggested includ1ng language 

having to do with bias hate crimes, which got 

adopted in the final version of the bill, and I 

was pleased to have played a role in crafting the 

final legislation, and of course I urge you to 

sign it, and I think it is, indeed, landmark 

legislation. 
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1 Intro. No. 465-A 12

2 COUNCILMEMBER MICHEL: Mayor, I, too, of

3 course, urge you to sign it, and I know you will.

4 After all, you were one of the people who

5 proposed it and it was done at your request.

6 I. think the work that Sam and the

7 Committee and the Council and your staff did is

8 just remarkable. It is easily and probably the

9 most progressive piece of civil rights

10 legislation in the United States, perhaps in the

11 world, and it is something that's necessary.

12 But what you did was more that just put

13 something on paper that looks good. You put

14 something on paper with the teeth in which will

15 cause it to be enforced, including the cost of

16 private right of action, which is so important in

17 these times when we don't have enough staff and

18 the problems with the budget in getting people
3

19 to -- The government to enforce this

20 legislation.

21 But, of course, the bill and the words of

22 the bill will judge not on what is written here

23 but how it is enforced, and that is something

24 that you ought to be commended -- All of us

25 ought to be commended on for doing this wonderful
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COUNCILMEMBER MICHEL: Mayor, I, too, of 

course, urge yob:to sign it, and I know you will. 

After all, you were one of the people who 

proposed it and it was done at your request. 

L think the work that Sam and the 

Committee and the Council and your staff did is 

just remarkable. It is easily and probably the 

most progressive piece of civil rights 

legislation in the United States, perhaps in the 

world, and it is something that's necessary. 

But what you did was more that just put 

something on:paper that looks good. You put 

something on paper with the teeth in which will' 

cause it to be enforced, including the cost of 

private right of action, which is so important in 

these times when we don't have ·enough staff and 

the problems with the budget in getting people 

to -- The government to enforce this 

legislation. 

But, of course, the bill and the words of 

the bill will judge not on what is written here 

but how it is enforced, and that is something 

that you ought to be commended -- All of us 

ought to be commended on for doing this wonderful 
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1 Intro. No. 465-A 13

2 work, because, as I said, in a year, really --

3 To say it in another way, when any group or

4 person is discriminated against, we really, in

5 this city, all of us are being discriminated, and

6 all our rights are impinged upon, and the

7 feelings of all of us are taken away and

8 lessened.

9 Thank you.

10 COUNCILMEMBER PINKETT: Well, Mr. Mayor,

11 I'm sure I don't have to urge you to sign this

12 .bill, and I, too, would express my appreciation

13 for your leadership and the leadership of

14 Councilmember Horwitz and the leadership of

15 Speaker Vallone in terms of this legislation.

16 I think what it does, though, is re-affirm

l'7 the fact that New York City is, indeed, a key

18 place and a key player in this nation. And so

19 often we're made to apologize or made to feel

20 that we ought to apologize for being New York

21 City.

22 And what this legislation says is that we

23 don't have to'apologize to anyone; that we know

24 . exactly what is right to do and what we ought to

25 do, and we're doing the right thing with this
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work, because, as I said, in a year, really 

To say it in another way~ when any group or 

person is discriminated against, we really, in 

this city, all of us are being discriminated, and 

all our rights are impinged upon, and the 

feelings of all of us are taken away and 

lessened. 

Thank you. 

COUNCILMEMBER PINKETT: Well, Mr. Mayor, 

.I'm sure I don't have to urge you to sign this 

_bill, and I, too, would express my appreciation 

-for your leadership and the leadership of 

councilmember Horwitz and the leadership of 

Speaker Vallone in terms of this legislation. 

I think what it does, though, is re-affirm 

the fact that New York City is,· indeed, a key 

place and a ~ey player in this nation. And so 

often we're made to apologize or made to feel 

that we ought to apologize for being New York 

city. 

And what this legislation says is that we 

don't have to.apologize to anyone; that we know 

exactly what is right to do and what we ought to 

do, and we're doing the right thing with this 
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2 legislation, and I'm very proud of it, to be a

3 Part of this particular piece of legislation at

4 this moment.

5 I think, most importantly, though, is that

6 we ought to take pride in doing this. We ought

7 to take a great deal of pride that when everyone

8 else is running for cover, that we're not running

9 for cover; that we are standing up and we're

10 moving ahead. And maybe the President won't have

11 to cry; he'll run ahead with us.

12 COUNCILMEMBER FISHER: Let me just briefly

13. echo the sentiments of my colleagues and urge you

14 to sign this important piece of legislation. I

15 hope that this sends a message to George Bush:

16 Mr. President, we don't want to read your lips;

17 we want you to read our bill.

18 SPEAKER VALLONE: You'd better watch that,

19 Ken. .

20 No, I'm kidding. I'm only kidding.

21 This is obviously, Mr. Mayor -- When the

22 record is written of your administration and my

23 tenure, I think that this is going to be one of

24 the - my tenure as Speaker - that this will be

25 one of the items that will stand out.
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legislation, and I'm very proud of it, to be a 

part of this particular piece of legislation at 

this moment. 

I think, most importantly, thou~h, is that 

we ought to take pride in doing this. We ought 

to take a great deal of p'ride that when everyone 

else is running for cover, that we're not running 

for cover; that we are standing up and we're 

moving ahead. And maybe the President won't have 

to cry; he'll run ahead with us. 

COUNCILMEMBER FISHER: Let me just briefly 

echo the sentiments :of my colleagues and urge you 

to sign this important piece of legislation. 

hope that this sends a message to George Bush: 

I 

Mr. President, we don't want to read your lips; 

we want you to read our bill. 

SPEAKER VALLONE: You'd better- watch that, 

Ken. 

No, I'm kidding. I'm only kidding. 

This is obviously, Mr. Mayor -- When the 

record 1s written of your administration and my 

tenure, I think that this is going to be one of 

the - my tenure as Speaker - that this will be 

one of the items that will stand out. 
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2 So much attention is spent on what goes

3 wrong, and this is obviously an example of what

4 goes right with this city, and with your

5 administration, and with this Council, and it's a

6 pleasure to witness it being signed into law.

7 And I do want to say for Councilmember

8 Horwitz, who I have served with for such a long

9 time - we came in together in 1974 --

10 COUNCILMEMBER HORWITZ: Right.

11 SPEAKER VALLONE: That this --
Sam,

12 you've done a lot of good things for the Council,

13 but none finer than this, and I wanted to

14 congratulate you and say that publicly.

15 THE MAYOR: Hear! Hearl

16 Is there anyone in the general audience

17 who wishes to be heard in opposition to this

18 legislation?

. .

19 MR. ZWEIBEL: Thank you, Mr. Mayor.

20 The Talmud relates that if there is a case

21 involving --

22 THE MAYOR: Could you give us your name.

23 MR. ZWEIBEL: Oh, I'm sorry. Sure.

24 I'm David Zweibel and I'm the General

25 Counsel for Agudath Israel of America.
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So much attention is spent on what goes 

wrong, and this is obviously an example of what 

goes right·with this city, and with your 

administration, and with this coun6il, and it's a 

pleasure to witness it being signed into law. 

And I do want to say for Councilmember 

Horwitz, who I have served with for such a long 

time - we came in together in 1974 -- . 

COUNCILMEMBER HORWITZ: Right. 

SPEAKER VALLONE: That this•-- Sam, 

you've done a lot of good things for th~ Council, 

but none finer than this, and I wanted to 

congratulate you and say that publicly. 

THE MAYOR: Hear! Hear! 

Is there anyone in the general audience 

who wishes to be heard in opposition to this 

legislation? 

MR. ZWEIBEL: Thank you, Mr. Mayor. 

The Talmud relates that if there is a case 

involving --

THE MAYOR: Could you give us your name. 

MR. ZWEIBEL: Oh, I'm sorry. Sure. 

I'm David Zweibel and I'm the General 

Counsel for Agudath Israel of America. 
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2 I was going to say the Talmud relates that

3 if you have a case where the judges of a court

4 are considering a matter and the judgment is

5 unanimous to convict a particular defendant, then

6 that case is thrown out. And so I guess

7 sometimes it's helpful to sound a discordant note

8 and suggest that on a particular instance there

9 may be contrasting viewpoints.

10 There is, indeed, much in this bill that

11 . is worthy of celebration. A great deal of effort

12 . obviously went into the anti-discrimination

13 provisions of this bill. And I think that a

14 major contribution has been made specifically and

15 most importantly with respect to the enforcement

16 provisions that appear in the second half of the

17 bill that will enhance civil rights protection

18 for all New Yorkers that are, in fact, worthy of

19 support and celebration.

20 There are, however, certain aspects of the

21 bill about which our organization is concerned,

22 and I think will bear careful watching in the

23 months -and years ahead, and I refer specifically

24 to two aspects of it.

..25 One of them relates to the cutting back,
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I was going to say the Talmud relates that 

if you have a case where the judges of a court 

are considering a matter and the judgment is 

unanimous to convict a particular defendant, then 

that case is thrown out. And so I guess 

sometimes it's helpful to sound a discordant note 

and suggest that on a particular instance there 

may be contrasting viewpoints. 

There is, indeed, much in this bill that 

is worthy of celebration. A great deal of effort 

obviously went into the anti-discrimination 

provisions of this bill. And I think·that a 

major contribution has been made specifically and 

most importantly with respect to the enforcement 

provisions that appear in the second half of the 

bill that will enhance civil rights protection 

for·all New Yorkers that are, in fact, worthy of 

support and celebration. 

There are, however, certain asp~cts of the 

bill about which our organization is concerned, 

and I think will bear careful watching in the 

months and years ahead, and I refer specifically 

to two aspects of it. 

One of them relates to the cutting back, 
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2 the curtailing, of the exemption under the human

3 rights law for two-family houses with respect to

4 housing discrimination provisions.

5 Currently, the Human Rights Law which

6 prohibits housing discrimination, as, indeed, it

7 should, includes an exception for small

8 two-family houses in which a landlord wishes to

9 rent one -- the other apartment in the house to

10 someone. That landlord is exempt from the Human

11 Rights Law.

12 That .exemption is retained under this new

13 bill with one exception. If the apartment is

14 publicly advertised, listed, or otherwise offered

15 to the general public, then all of the provisions

16 of the Human Rights Law will apply to the renting

17 of that apartment.

18 We think that this could create serious

19 problems. There's a reason why there's an

20. exemption for two-family houses. It's

21 specifically, for example, in a situation --

22 Let's take one very careful example, and I'll

23 speak now as a member of a religious community.

24 If, for example, a member of my community were to

25 . have a two-family house and offer one apartment
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the curtailing, of the exemption under the human 

rights law for two-family houses with respect to 

housing discrimination provisions. 

currently, the Human Rights Law which 

prohibits housing discrimination, as, indeed, it 

should, includes an exception for small 

two-family houses iri which a landlord wishes to 

rent one the other apartment _in the house to 

someone. That landlord is exempt from the Human 

Rights Law. 

That ~xemption is retained under this new 

bill with one exception. If the apartment is 

publicly advertised, listed, or otherwise offered 

to the general public, then all of the provisions 

of the Human Rights Law will apply to the renting 

of· that apartment. 

We think that this could create serious 

problems. There's a reason why there's an 

exemption for two-family houses. It's 

specifically, for example, in a situation 

Let's take one very careful example, and I'll 

speak now as a member of a religious community. 

If, for example, a member of my community were to 

have a two-family house and offer one apartment 
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2 for rent, and, to take an example that's on many

3 people's minds, an openly gay couple were to come

4 and seek the second apartment, and the family had

5 young children and they approached their

6 clergyman, their rabbi, and the rabbi said that

7 our particular religious belief is such that this

8 is an improper mode of conduct and we are

9 concerned that having these people as your

10 tenants in an openly gay relationship could have

11 a negative influence on your children, and,

12 therefore, I would recommend that in raising your

13 children you ought to look elsewhere for proper

14 role models for your children.

15 We think that in that type of two-family

16 setting, there ought to be retained an expansive

17 exemption from the Civil Rights Law, and that's,

18 in fact, on order to promote the civil rights of

19 the landlord in those circumstances, the right to

20 raise his children in a manner which accords with

21 his own beliefs and viewpoints.

22 And so that. particular provision of the

23 law troubles us.

24 Another provision of the law that troubles

25 us somewhat and bears careful, very careful,
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for rent, and, to take an example that's on many 

people's minds, an openly gay couple were to come 

and seek the second apartment, and the family had 

young children and they approached their 

clergyman, their rabbi, and the rabbi said that 

our particular religious belief is such that this 

is an improper mode of conduct and we are 

concerned that having these people as your 

tenants in an openly gay relationship could have 

a negative influence on your children, and, 

therefore, I would recommend that in raising your 

children you ought to look elsewhere for proper. 

role models for your children. 

We think that in that type of two-family 

setting, there ought to be retained an expansive 

exemption from the Civil _Rights Law, and that's, 

in_fact, on order to promote the civil rights of 

the landlord in those circumstances, the right to 

raise his children in.a manner which accords with 

his own beliefs and viewpoints. 

And so that particular provision of the 

law troubles us. 

Another provision of the law that troubles 

us somewhat and bears careful, very careful, 
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2 watching relates to the issue of disparate

3 impact, and this is the one that, of course, has

4 raised a great deal of concern at the federal

5 level, as well.

6 The bottom line with respect to disparate

7 impact is that an employer can be found as having

8 . violated the anti-discrimination provisions even

9 when he does not intend to violate the

10 anti-discrimination provisions. Disparate

11 impact, the concept goes to non-intentional

12 discrimination. And the way non-intentional

13 discrimination is proven under the disparate

14 impact theory is if it can be shown that an

15 employer's practices or a group of the employer's

16 employment practices leads to a significant

17 statistical disparity between his work force and

18 the general pool of qualified job applicants.

19 We think that by making it very difficult

20 - for an employer to defend those particular types

21 of .actions, as this bill does, it will, in fact,

22 cause many employers, surreptitiously, to hire by

23 numbers rather than to hire by merit, to make

24 sure that their work force is, indeed, balanced

25 racially, sexually, by religion, and so on,
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watching relates to the issue of disparate 

impact, and this is· the one that, of course, has 

raised a great deal of concern at the federal 

level, as well. 

The bottom line with respect to disparate 

impact is that an employer can be found as having 

violated the anti-discrimination provisions even 

when he does not intend to violate the· 

anti-discrimination provisions. Disparate 

impact, the conbept goes to non-intentional 

discrimination. And the way non-intentional 

discrimination is•proven under the disparate 

impact theory is if it can be shown that an 

employer's practices or a group of the employer's 

employment practices leads to a significant 

statistical disparity between his work force and 

the general pool of qualified job applicants. 

We think that by making it very difficult 

for an employer to defend those particular types 

of actions, as this bill does, it will, in fact, 

cause many employers, surreptitiously, to hire by 

numbers rather than to hire by merit, to make 

sure that their work force is, indeed, balanced 

racially, sexually, by religion, and so on, 
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2 balanced in a manner that will protect them

3 against a disparate impact lawsuit.

4 That type of conscious consideration of

5 the bottom line numbers of a work force - call it

6 quotas; call it what you will - undermines the

7 system of merit that ultimately is the best

8 guarantor of a fair and equal society. And

9 that's why we are concerned about this particular

10 aspect of this bill.

11 Obviously it's something that we ought to

12 pay careful attention to in the months and years

13 ahead to see whether, in fact, it will have that

14 impact. We are concerned that it will, and urge

15 you and urge the City Council to revisit that

16 question and consider whether or not it has, in

17 fact, had that negative impact.

18 Thank you.

19 THE MAYOR: Thank you.

20 MR. MAGARILL: Good afternoon, Mr. Mayor.

21 My name. is Paul Magarill (phonetic). I'm the

22 Vice President of Government Affairs for the New

23 York Chamber of Commerce and Industry, and I'm

24 here to give our comments on this bill and not to

25 spea.k in opposition.
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balanced in'a manner that will protect them 

against a disparate impact lawsuit. 

That type of conscious consideration of 

the bottom line numbers of a work force - call it 

quotas; call it what you will - undermines the 

system of merit that ultimately is the best 

guarantor of a fair and equal society. And 

that's why we are concerned about this particular 

aspect of this bill. 

Obviously it's something that we ought to 

pay qareful attention to in the months and years 

ahead to see whether, in fact, it will have that 

impact. We are concerned that it will, and urge 

you and urge the City Council to revisit that 

question and consider whether or not it has, in 

fact, had that negative impact. 

Thank you. 

THE MAYOR: Thank you. 

MR. MAGARILL: Good afternoon, Mr. Mayor. 

My name is Paul Magarill (phonetic). I'm the 

Vice President of Government Affairs for the New 

York Chamber of Commerce and Industry, and I'm 

here to give our comments on this bill and not to 

speak in opposition. 
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1 Intro. No. 465-A 21

2 I'm here to comment on Intro 465, which

3 will revise dramatically the City's Human Rights

4 Law, and which is probably the most important

5 piece of legislation I've ever had the privilege

6 of working on.

7 Let me attempt to place our comments in

8 what I believe to be their proper context.

9 The Chamber is not a traditional business

10 advocacy organization. The city's business

11 community has shown that it is as committed to

12 strengthening the social.fabric of the city as it

13 is to building a competitive and profitable

14 business economy. New York employers work

15 together to focus attention and devote resources

16 on problems which affect the entire New York City

17 community, including housing, education, economic

18 development and jobs.

19 Discrimination strikes at the very soul of

20 the city. It is a cancer that weakens the social

21 fabric that binds the city and undermines

22 directly the objectives of our membership.

23 From the beginning, the Chamber recognized

24 that the Human Rights Law should be revised and

25 that the power of the Human Rights Commission
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I'm here to comment on Intro 465, which 

will revise dramatically the City's Human Rights 

Law, and which is probably the most important 

piece of legislation I've ever had the privilege 

of working on. 

Let me attempt to· place our comments in 

what I believe· to be their proper context. 

The Chamber is not a traditional business 

advocacy organization. The city's business 

community has shown that.it is as committed to 

strengthening the social _fabric of the city as it 

is to building a competitive and profitable 

·business economy .. New York employers work 

together to focus, attention and devote resources 

on problems which affect the entire New York City 

community, including housing, ~ducation, economic 

development and jobs. 

Discrimination strikes at the very soul of 

the city. It is a cancer that weakens the social 

fabric that binds the city and undermines 

directly the objectives of our membership. 

From the beginning, the Chamber recognized 

that the Human Rights Law should be revised and 

that the power of the Human Rights Commission 
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1 Intro. No. 465-A 22

2 should be strengthened if it is to become a more

3 effective and efficient body, capable of

4 protecting civil rights and fighting

5 discrimination.

6 The Chamber has believed that the city's

7 Human Rights Law should stand as an example to

8 the rest of the country and we sought a bill that

9 effectively balanced the interests of employers

10 and employees.

11 Consequently, we did not raise objections

12 to many of the bill's key provisions that

13 increase significantly the responsibilities and

14 potential liability of employers, such as the

15 . imposition of civil penalties and the creation of

16 vicarious liability for the discriminatory acts

17 of employees.

18 We objected only to those provisions that

19 would impose unnecessary and excessive burdens on

20 business and that would delay rather than

21 expedite the process.

22 At our behest, a number of very important

23 amendments have been made to the bill.

24 While great progress has been made over

25 the past few months to improve the bill, a number
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should be strengthened if it is to become a more 

effective and efficient body, capable of 

protecting civil rights and fighting 

discrimination. 

The Chamber has believed that the city's 

Hµman Rights Law should stand as an example to 

the rest of the.country and we sought a bill that 

effectively balanced the interests of ·employers 

and employees. 

Consequently, we did not raise obj ecti_ons 

to many of the bill's key provisions that 

increase signif ic;:antly the responsibilities a·nd 

potential liability of employers, such as th~ 

imposition of civil penalties and the creation of 

vicarious liability for the discriminatory acts 

of employees. 

We objected only to those provisions that 

would impose unnecessary and excessive burdens on 

business and that would delay rather than 

expedite the process. 

At our behest, a number of very important 

amendments have been made to the bill. 

While great progress has been made over 

the past few months to improve the bill, a number 
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1 Intro. No. 465-A 23

2 of problems still do remain.

3 Our primary concern is with the bill's

4 procedural requirements. The bill establishes

5 very formal procedural rules for the adjudication

6 of claims. At a time when modern administrative

7 practice seeks to streamline procedures resolving

8 disputes, these formal rules are a step backward

9 and are bound to generate new, purely procedural

10 disputes and ancillary proceedings.

11 . In order to comply with these rules, many

12 . businesses will be compelled to hire an attorney

13 just to answer a complaint.. This is a financial

14 burden that will fall most heavily on those who

15 can least afford it, small businesses.

16 However, the fact remains that the bill

17 before you today is a dramatic improvement over

18 the original draft. This bill is fair and,

19 unlike the original draft, it attempts to address

20 the legitimate concerns of business without

21 undermining any of the essential provisions.
5

22 We have worked together to create a better

23 bill. This is just one example of what we can

24 accomplish when the city government and the

25 business community works together in a spirit of
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of problems still do remain. 

Our primary concern is with the bill's 

procedural requirements. The bill establishes 

very formal procedural rules for the adjudication 

of claims. At a time when modern administr~tive 

practice seeks to streamline procedures resolving 

disputes, these formal rules are a step backward 

and are bound to generate new, purely procedural 

disputes and ancillary proceedings. 

In order to comply with these rules, many 

businesses will·be compelled to hire an attorney 

just to answer a complaint. This is a financial 

burden that will fall most heavily on those who 

can least afford it, small businesses. 

However, ·the fact remains that the bill 

before you today is a dramatic improvement over 

the original draft. T~is bill is fair and, 

unlike the original draft, it attempts to address 

the legitimate concerns of business without 

undermining any of the essential provisions. 

bill. 

We have worked together to create a better 

This is just one example of what we can 

accomplish when the city government and the 

business community works together in a spirit of 
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1 Intro. No. 465-A 24

2 cooperation.

3 Throughout the negotiating process, the

4 business community showed that it is a willing

5 partner and not an obstructing force on an

6 important issue such as this. We hope that the

7 constructive relationship we have established on

8 this issue will continue, and we look forward to

9 working with your administration and the City

10 Council during the rule-making process that is to

11 follow.

12 Despite our concerns with this bill, we

13 are mindful of the progress that has been made

14 and are pleased our comments were heard and that

15 many of our concerns were addressed.

16 We commend you, Mr. Mayor, your

17 administration, Speaker Vallone and the City

18 Council, Commissioner deLeon and his staff,

19 Victor Kovner and his staff, and we are

20 particularly appreciative of the efforts and

21 leadership of Councilman Horwitz and David

22 Walker,.who worked so hard on this bill.

23 Thank you very much.

24 THE MAYOR: Thank you, sir.

25 Is there anyone else in opposition?
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cooperation. 

Throughout the negotiating process, the 

business community showed that it is a willing 

partner and not an obstructing force on an 

important issue such as this. We hope that the 

constructive relationship we have established on 

this issue will continue, and we look forward to 

working with your administration and the City 

Council during the rule-making process that is to 

follow. 

Despite our concerns with this ·bill, we 

are mindful of the progress that has been made 

and are pleased our comments were heard and that 

many of our concerns were addressed. 

We commend you, Mr. Mayor, your 

admi~istration, Speaker Vallone and the City 

Council, Commissioner deLeon and his staff, 

Victor Kovner and his staff, and we are 

particularly appreciative o~ the efforts and 

leadership of Councilman Horwitz and David 

Walker, who worked so hard on this bill. 

Thank you very much. 

THE MAYOR: Thank you, sir. 

Is there anyone else in opposition? 
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2 MR. COHEN: Actually, I'd like to

3 introduce a brief statement in support of the

4 bill on behalf of the --

5 THE MAYOR: Just a second. .Let me just

6 make sure there are no others who wish to speak

7 in opposition.

8 If none, then go right ahead, sir.. .

9 MR. COHEN: I'm Mark Cohen, representing

10 the Metropolitan Region of the American Jewish

11 Congress, and I would like to express our support

12 of the bill and this specific legislation.

13 For over four decades, the American Jewish

14 Congress' Metropolitan Region has worked towards

15 the enactment of City Human Rights Laws which

16 will effectively and fairly put an end to

17 invidious discrimination against New Yorkers on

18 the basis of race, sex, national origin, creed

19 and sexual orientation. This bill is a further

20 welcomed effort in this direction, and enjoys our

21 wholehearted support.

22 The need for strengthened city legislation

23 is particularly acute at a time when the United

24 States Supreme Court has given federal civil

25 rights laws the most grudging, narrow and
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MR. COHEN: Actuaily, I'd· like to 

introduce a brief statement in support of the 

bill on behalf of the --

THE MAYOR: Just a second .. Let me just 

make sure there are no others who wish to speak 

in opposition. 

If none, then gq right ahead, sir. 

MR. COHEN: I'm Mark Cohen, representing 

the Metropolitan Region of the American Jewish 

Congress, and I would like to express.our support 

of the bill and this specific legisla~ion. 

For over· four decades, the American Jewish 

Congress' Metropolitan Region has worked towards 

the enactment of city Human Rights Laws which 

will effectively·and fairly put an end to 

invidious discrimination against New Yorkers on 

the basis of race, sex, national origin, creed 

and sexual orientation. This bill is a further 

welcomed effort in this direction, and enjoys our 

wholehearted support. 

The need for strengthened city legislation 

is particularly acute at a time when the United 

States Supreme Court has given federal civil 

rights laws the most grudging, narrow and 
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2 hypertechnical readings, losing sight entirely of

3 the broad remedial purposes served by those

4 statutes.

5 This bill takes direct aim at a series of

6 Supreme Court decisions which have been all but

7 universally criticized by those committed to

8 equal justice under law, which we at the American

9 Jewish Congress are, which we know that everyone

10 here is, and we congratulate everyone responsible

11 for the drafting of this legislation, the

12 tremendous work that went into producing this

. 13 . . final bill which has our wholehearted support.

14 THE MAYOR: Thank you very much, sir.

15 Dennis?

16 MR. deLEON: Mr. Mayor, I would ask that

17 . you sign the legislation for several reasons.

18 On behalf of the Commissioners from the

19 Human Rights Commission and myself and the

20 agency, this bill would give us the teeth that we

21 need to enforce an effective Human Rights Law.

22 With diminishing resources, with fewer

23 staff, we find that this possible increase in

24 penalties and the other changes in this bill

25 procedurally will enable us to secure, we think,
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hypertechnical readings, losing sight entirely of 

the broad remedial purposes served by·those 

statutes. 

This bill takes direct aim at a series of 

Supreme Court decisions which have been all but 

universally criticized by those committed to. 

equal justice und~r law, which we at the American 

Jewish Congress are, which we know that everyone 

here· is, and we congratulate everyone responsible 

for the drafting of t~is legislation, the 

tremendous work that went into producing this 

final bill which has our wholehearted support. 

THE MAYOR: Thank you very much, sir. 

Dennis? 

MR •. deLEON: Mr. Mayor, I would ask that 

you sign the legislation for several reasons. 

On behalf of the ·commissioners from the 

Human Rights Commission and myself and the 

agency, this bill would give us the teeth that we 

need to enforce an effective Human Rights Law. 

With diminishing resources, with fewer 

staff, we find that this possible increase in 

penalties and the other changes in this bill 

procedurally will enable us to secure, we think, 
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2 Proper settlements when cases are not strong

3 cases. And we think it will encourage employers

4 to voluntarily comply with the law without

5 seeking or having to wait until they're sued for

G . something. So, by adding teeth, I think we speed

7 up Human Rights Law enforcement.

8 And, secondly, Mr. Mayor, on the issue of

9 quotas, the bill goes to some length to say that

10 it specifically does not condone or mandate the

11 use of quotas. It states specifically that those

12 are, may be appropriate, though, after a hearing

13 . and after a finding by one of our administrative

14 law judges.

15 Third, the bill has many provisions that

16 could be interpreted in any one of a number of

17 ways.

18 What we would ask the community, the

19 employer community, the landlord community, and

20 the City Council and others who care about this

21 law and how it's enforced is to work with us, is

22 to work with us in advising us about their views

23 on the law and its enforcement, because this law

24 will only be observed if people observe it.

25 Thank you.
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proper settlements when cases are not strong 

cases. And we think it will encourage employers 

to voluntarily comply with the law without 

seeking or having to wait until they're sued for 

something. so,· by adding teeth, I think we s~eed 

up Human Rights Law enforcement. 

And; secondly, Mr. Mayor, on the issue of 

quotas, the bill goes to some length to say that 

it specifically does not condone or mandate the 

use of quqtas. It states specifically t~at those 

are, may-~~ appropriate, though, after a hearing 

and after:a finding by ohe of our administrative 

law judges. 

Third; the bill has many provisions that 

could be interpreted in any one of a number of 

ways. 

What we would ask the community; the 

employer community, the landlord community, and 

the City Council and others who care about this 

law and how it's enforced is to work with us, is 

to work with us in advising us about their views 

on the law and its enforcement, because this law 

will only be observed if people observe it. 

Thank you. 
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2 THE MAYOR: That was Dennis deLeon, Chair

3 for the City Commission on Human Rights.

4 If there's no one else who wishes to

5 speak, we'd invite you to join --

6 Yes, sir?

7 MR. WATSON: I wish to speak in support.

8 THE MAYOR: Would you prefer to speak from

9 where you are?

10 MR. WATSON: I can. I.think I can.

11 THE MAYOR: We'll bring the mike to you.

12 MR. WATSON: That's fine.

13 THE MAYOR: Here you are, Frank.

14 MR. WATSON: Thank you, Mr. Mayor.

15 I wish to speak in support of Introductory

16 465-A and urge your immediate signing of this

17 important legislation.

18 We also --

19 My name is Kipp Watson. I am Vice

20 President of the 504 Democratic Club, and we

21 thank you very much- for always prominently

22 displaying the axis pin that we have given to

23 you.

24 Your administration is a symbol of

25 progressive leadership, and, as you know, we have
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THE MAYOR: That was Dennis deLeon, Chair 

for the City Commission on Human Rights. 

If there's.no one else who wishes to 

speak, we'd invite you to join --

Yes, sir? 

MR. WATSON: I wish to speak in support. 

THE MAYOR: Would you prefer to speak from· 

where you are? 

MR. WATSON: I can. I .think I can. 

THE MAYOR: We'll bring the mike to you. 

MR. WATSON: That's fine. 

THE MAYOR: Here you are, Frank. 

MR. WATSON: Thank you, Mr. Mayor. 

I wish to speak in support of Introductory 

465-A and urge your immediate signing of this 

important legislation~ 

We also 

My name is Kipp Watson. I am Vice 

President of the 504 Democratic Club, and we 

thank you very much for always prominently 

displaying the axis pin that we have given to 

you. 

Your administration 1s a symbol of 

progressive leadership, and, as you know, we have 
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2 wholeheartedly supported your candidacy for Mayor

3 of our city.

4 We find a flaw in the bill, and that is

5 that it does not specifically provide for a

6 private right of action to have a trial by jury

7 of one's peers. This defect should not delay

8 your signing of this bill.

9 We urge the Dinkins Administration to, as

10 soon as possible, amend the Administrative Code

11 so that these important provisions may be tried

12 before a jury of one's peers.

13 We also note that this new law will

14 vigorously protect the rights of people with

15 disabilities.

16 Currently, the City's Affirmative

17 Employment Plan does not have goals and time-

18 tables for people with disabilities. This is in

19 conflict with Executive Order 17, which you

20 issued in September 1990.

21 We urge you to review this law and the

22 fact that the City's Affirmative Employment Plan

23 does not provide for goals and timetables for

24 people with disabilities, and take immediate

25 action to ensure that the City's Affirmative
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wholeheartedly supported your candidacy for Mayor 

of our city. 

We find a flaw in the bill, and that is 

that it does not specifically provide for a 

private right of action to have a trial by jury 

of one's peers. This defect should not delay 

your signing of this bill. 

We urge the Dinkins Administration to, as 

soon as possible, amend the Administrative Code 

so that these important provisions may be tried 

before a jury of one's peers. 

We also note that this new law'will 

vigorously protect the rights of people with 

disabilities. 

Currently, the City's Affirmative 

Employment Plan does not have goals and time-

tables for people with disabilities. This is in 

conflict with Executive Order 17, which you 

issued in September 1990. 

We urge you to review this law and the 

fact that the City's Affirmative Employment Plan 

does not provide for goals and timetables for 

people with disabilities, and take immediate 

action to ensure that the City's Affirmative 
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2 Employment Plan does contain goals and timetables

3 for people with disabilities, so that the intent

4 of this new law may be carried out insofar as

5 provisions concerning the rights of people with

6 disabilities and their enforcement by city

7 agencies can be furthered.

8 THE MAYOR: Thank you very much. Good to

9 see you.

10 We'd invite those who wish to join us for

11 a photograph as we sign this now. Everybody is

12 welcome.

13 Take your time. We'll wait.

14 Watch. That way it might be easier.

15 Can you make a little space there, folks.

16 Way to go, Dennis.

17 Okay. Hear we go, history.

18

19 (Mayor signing bill.)

20 (Picture-taking ceremony.)

21

22 THE MAYOR: Congratulations.

23 MR. HORWITZ: Thank you.

24 THE MAYOR: Well done.

25
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Employment Plan does contain goals and timetables 

for people with disabilities, so that the intent 

of this new law may be carried out insofar as 

provisions concerning the rights of people with 

disabilities and their enforcement by city 

agencies cari be furthered. 

THE MAYOR: Thank you very much. Good to 
see you. 

We'd invite those who wish to join us for 

a.photograph as we sign this now. Everybody is 

welcome. 

'Take your time. We'll wait. 

Watch. That way it might be easier. 

Can you make a little space there, folks. 

Way to go, Dennis. 

Okay. Hear we go, history. 

(Mayor signing bill.) 

(Picture-taking ceremony~) 

THE MAYOR: Congratulations. 

MR. HORWITZ: Thank you. 

THE MAYOR: Well done. 
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City's[Iuma9
Rights Bill f

Employers Are e (tokesÎstÊÎo evi ns

8Y BA ARA FRANKLIÑ n the state'shumanrightslaw, for whenemployersmay
be held liable for discriminatory.conductof employees,

SWEEPING REVISION$of YorkCity's hu an Employerscanavoidcivil penaltiesif theyadopta Com-
rights law are in the works,alongwith a major mission-approvedanti-discrimination policy. Having
increasein the powersof theCityandthe Human such a policy in place can also help employersfound
Rights Commissionto enforce its provisions. liable to mitigatedamages.

Thevehiclefor the overhaulis expectedto be Attorneyswho workedon the two bills say that theoneor a combinationof two legislativeproposals- the provisionsarebasicallythe same,although the Councilfirst is a bill before the City Councils GeneralWelfare draft, knownas Intro 465,gives more authority to law-
Committeeintroducedin Juneby ChairmanSamuelHor- yers for the HumanRightsCommissionto pursuecaseswitz, and the secondis proposedlegislationby Mayor independentof the Corporation.Counsel'soffice.Dinkmsawaiting introduction.

Counselworking on both drafts expressedoptimism Similar legislationwas introduced last year by Mr.
their differencescanberesolvedandthe Citywill havea Horwitzat the requestof Mayor Koch, but it never got
new law by the end of the year. More difficult than out of the GeneralWelfareCommitteebecauseof differ-
reconciling the views of the Council and the Mayor. encesthat arosebetweenthe Mayor and Councilmem-
however,will be satisfyingthe concernsof NewYork's bers. Many of thosedifferencesare said to have been
businessinterests,who haveobjectedto keyprovisions resolvedby the revisions.
believed harmful to employers.

"There probablywill be a problemwith the business 'Top Priority'
community.They're not going to like a lot of this,"
observedOlivia Goodman,AssistantCorporationCoun- "Wehopewewill havea newhumanrights bill by the
sel who worked on the Mayor's bill. endofthis yearbecauseit's a top priority of theCommit-

Paul Magaril, Director of teeandoneof the mostpressingneedsof the city," said
GovernmentAffairsand Leg. David Walker, Counsel to the General Welfare
islativeCounselfor the New Committee.
York Chamberof Commerce
andIndustryinc., applauded
the City'seffortsto strength-
en the law, but complained
about several provisions, 'lt'S not such an unreasonable
chief amongthem a section re irement, e been moreauthorizingthe Commission
to require companies to rational about it by limiting it
keeprecordsin responseto -
a complaint or on its own only to tnStances where [there is]

Mayor D½kins initiative- suspicion by the Commission
The proposed changes ,

evolve from recommendationsby a mayoraltask force something might be wrong. '
appointedby former Mayor Koch following the racial Olivia Goodman,AssistantCorporationCounsel
murdersin HowardBeachandother racebiasincidents. whoworkedon the Mayor'sbill.

Key Provisions

Amongthe key provisionsfound in both the Horwitz Addressingthe key provisionsof the proposal, Mr.and Dinkins proposalsare: Walkersaid the Commissionneeds authority to bring
• Creationof a private right of action for individuals actions in statecoun becauseits orders do not carry

who believe they havebeen victims of discrimination sufficient weight to enforcethe law.
and the ability to recover costs and attorney's fees. ..1gnoringthe agency'sorders was a problem," hePresently,claimsare disposedof through the Commis- claimed.sion's administrativehearmgprocess; Mr. Walkersaid he will beworking with the business

• Expansionof the ability of the Commissionand the communityand other partieson amendmentsto ensure
Cityto seekinjunctive relief and civil penaltiesin state the legislationenjoys broad support.
court. Under current law, the Commissioncan seeka Onegroupthat mayneedsomecoaxing is the Cham-
preliminary injunction only m housing discrimination berof Commerce.In a letter to the City Councillastyearcases:the revisionswouldcoverany typeof discrimina-

detailingproblemsin the Koch proposal, the Chambertion coveredby the HumanRights Law; of Commercesaidgrantingthe Commissionauthority to
• Increasein the Commission'sauthority to order order companiesto maintainrecords was unprecedent-

backpay,job reinstatementandcompensatorydamages; ed and violated due process.
The clearpurposeof this section is to forceemploy-

ers to generatethe specificevidencethat can.and most
assuredlywill, beusedagainstthem." Mr. Magarilwrote.

Once the Commission has met the -Once the Commissionhasmet the reasonto believe'
. . standard,anextremelyeasyburden to meet,it canforce
reason to believe standard, an employersto generateandmaintainrecordsconstrained

extremely easy burden to meet, it by little more than its own imagination."
Butaccordingto Ms.Goodman,the samerecord-keep-

can force employers to generate ngrequirementsare foundin the federalTitle Vll of the
and maintain records constrained °"".Rights Act.

"It s not suchan unreasonablerequirement," she as-
by little more than its own sened."We'vebeenmorerationalabout it by limiting it

s only to instanceswhere(thereis) suspicionby the Com-
Emagination. mission somethingmight be wrong."

PaulMagaril,of the NewYork Chamberof Commerce if enacted,the city's newlawwill more closely resem-
and Industry Inc. ble both the federaland statehumanrights lawsand in

some respectsleap aheadof the federal government,""""""" shouldPresidentBushfollowthroughon a threat to veto
the pending Civil RightsAct of 1990.• Authorizationfor theCommissionto requirecompa' Butsomelawyerspredicta revisedlaw will only serve

nies under mvestigationto compile records and m- tocreatework for theplaintiffsbar."All its goingto do is
Iormation; benefitplaintiffs' lawyers,"observedJayWaks,co-lead-

• increasein criminal finesfor impedingan investiga- er of the managementlabor practiceat Kaye,Scholer,
tion or violating aCommissionorder fromup to 5500to Fierman,Hays& Handler.
a maximumof $10,000; "It just seemswhen the city is strapped for money,

• Expansionof the CorporationCounsel'sauthorityto that it could spend its resourcesa lot better than (by)
investigateand bring civil actionsto eliminatesystemic debalingyet anothercivil rights [bill] duplicative of the
discrimination;under current law only the Commission stateandin manyrespectsfederallegislation.The intei-
has such power. ligent way to approachthis is to wait and seewhat is

• Settingforth of standards.higher than tnose found doneat the federallevel.Reasonableminds can differ.

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

City's ~~m~~~!~~!s(i~µ1 I 
Employers Are Expected to·KesistBroad xevisicfns 
BY fli1at~;fr.~ 41"·0 ) 1° (LS' )n the states human nghts law, fo r when employers may 

be held liable for discnmrnato,y_ conduct of employees. SWEEPING REVISIONS of w York City's hu an Employers can avoid civil penalties 1f they adopt a Com-
nghts law u e in the works, along with a ma1or m1ss,on-approved ant1-d iscnmmahon policy Havtng 
increase in the powers o f the City and the Human such a policy in place can also help employers found 
Rights Commission to enforce its proV1s1ons. hable to mitigate damages. 

The vehide for the overhaul is expected to be Attorneys who worked on the two bills say that the 
one ~r a c~mbmation of "':0 leg,slat~v.e proposals - the provisions are basically the same. although the Council 
first 1s_ a b1!l before th: City Councd s General Welfare draft , known as Intro 465. gives more authority to law-
Committee mtroduced_m June by Cha•~man Samuel Hor- yers for the Human Rights Commission to pursue cases 
w~tz •. and th~ _sec~nd ts proposed legislalton by Mayor indepe ndent of the Corporation Counsel's office. 
Dmkms awaiting mtrOducuon. · 

Counsel working on both drafts expressed optimism Similar legislation was introduced last year by Mr. 
their diffe rences can be resolved and the City will have a Horwitz at the request of Mayor Koch, but it never got 
new law by the end of the year. More difficult than out ol the General Welfare Committee because of diffe r-
reconciling the views of the Council and the Mayor. ences that arose between the Mayor and Council mem-
however, will be satisfying the concerns of New York's bers. Many of those differe nces are said to have been 
business interests, who have objected to key provisions resolved by the revis ions. 
believed harmful to employers. 

"'There probably will be a problem with the busines s 
community. They•re not going to like a lot of this ," 
observed Olivia Goodman. Assistant Corporation Coun· 
sel who worked on the Mayor's bill. 

Paul Magaril. Director of 
Gove rnment Affairs and Leg• 
islative Counsel for the New 
York Chamber of Commerce 
and Industry Inc .. applauded 
the City's efforts to strength-
en the law, but complained 
about several provisions , 
chief among them a section. 
authorizing the Commission 
to re qu ire compan ie s to 
keep records in response to 
a complaint or on its own 

kl initiative. 
Mayor Din ns The proposed changes 
evolve lrom recommendations by a mayoral task force 
appointed by forme r Mayor Koch fo llowing the racial 
murders in Howard Beach and other race bias incide nts. 

Key Provisions · 
Among the key. provisions found in both the Horwitz 

and Dinkins proposals are: 
• Creation of a private right ol act ion for individuals 

who believe they have been victi ms of discrimination 
and the abi lity to recover costs and attorney's fees . 
Presently, claims are disposed of through the Commis-
sion's administ rative hearing process; 

• Expansion of the ability of the Commission and the 
City lo seek injunctive relief and civil penalties in state 
court. Under current law, the Commission can seek a 
prel im inary injunction only in housing discrimination 
cases: the revisions would cover any type of dlscrimina• 
lion covered by the Human Rights Law; 

• Inc rease in the Commission's au tho rity lo order 
bac k pay, job rei nstatement and compe nsatory da mages; 

Once the . Commission has met the 
'reason to believe' standard, an 

extremely easy burden to meet, it 
can force employers to generate 

and maintain records constrained 
by little more than its own 

imagination.' 
Paul Magaril. of the New York Chamber ol Commerce 

and Ind ustry Inc. 

• Authorization for the Commission to require compa· 
nies under investigation to comp ile records and in -
fo rmation; 

• Increase in criminal fines for imped ing an investiga-
tion or violat ing a Commission order from up to SS00 to 
a maximum of S 10.000; 

• Expansion of the Corporation Counsel's authority to 
in\'est igate and br ing civil actions to el iminate systemic 
discrimination; under current law only the Commission 
has such power. 

• Setting lonh ol standards, hi ghe r than tnose round 

'Top Priority' 
"We hope we will have a new human rights bill by the 

end of th is year because it's a top priority of the Commit• 
tee and one of the most pressing needs of the city." said 
Dav id Wal ke r , Counsel to th e Ge n e ral Welfare 
Committee. 

'It's not such an unreasonable 
requirement. We've been more 
rational about it by limiting it 

only to instances where [there is] 
suspicion by the Commission 
something might be wrong.' 
Olivia Good man. Assistan t Corporation Counsel 

who worked on the Mayor's bill. 

Add ressing the key provisions of the pro posal, Mr. 
Wa lker said the Com mission needs authority to bring 
ac tions in state cou rt because its orders d o not carrv 
suffi cient weight to e nforce the law. · 

" Ignoring the agency's orders was a problem," he 
claimed. 

Mr. Walker said he will be working with the business 
community and other parties on amendments to ensure 
the legis lat ion enjoys broad support . 

One group tha t may need some coaxing is the Cham-
ber of Commerce. In a le tter to the City Council last year 
detail ing problems in the Koch proposal. the Cha mber 
of Commerce said granting the Commiss ion authority to 
order companies to maintain records was unprecedent-
ed and violated due process. 

"'The clear purpose ol this section is to fo rce e mploy-
ers to generate the specific evidence that can. and most 
assuredly will , be used against the m," Mr. Magari l wrote. 
"Once the Commission has me t the ·reason to believe ' 
standa rd. an extre mely easy burde n to meet, it can force 
employers to generate and maintain records cons trained 
by li tt le more than its own imaginatio n. " 

But according to Ms. C-00dman , the same record -keep-
ing requi rements a re found in the lede ral Title Vil of the 
Civil Rights Act. 

"Ifs not such an unreasonable requ irement: · s he as-
se rted. "We've been more rational about it by lim it ing it 
on ly to ins ta nces where (the re is l suspicion by the Com-
mission somethi ng might be wrong." 

II enacted, the city's new law will more closely resem-
ble both the fede ra l and sta te hu man rights laws and in 
some respects leap ahead of the federal gove rnment. 
should Pres iden t Bush fo llow through on a tllreat lo veto 
the pending Civil Rights Act of 1990. 

But some la\-\)'ers predict a revise d law will only serve 
lo creale work fo r lhe pla int iffs ba r. "Al l its going to do is 
benefit p laintiffs' lawyers, "' o bserved Jay Waks. co-lead-
er of !he management labor pract ice a t Kaye . Scholer, 
Fie rman . Hays & Hand ler. 

" It just seems when the city is st rapped for money, 
that ii could spend its resources a lot belier than [byJ 
debating yet anothe r civil rigllls [bill] dup licative of the 
state and in many respects federa l leg isla tion. The intel -
l igent way to approach thi s is to Wdi t and see wh~t is 
done at the federal level. Reasonable minds can differ.·· 

R. App. 649
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ar ionua edhyrteeCommitteeonPmfecsiorralondJudedalEthicsoftheNewYorkCityBarAssocianon.

OPIN1ON 1990-4 "ajudge.whoservesonacontinuingmerelymeetswiththepartieswithout Thelawyer'sobligationofundivid-orperiodicbasis.butispermittedby anyconsultationwithComnussionedloyaltynormallyprecludessuinga3, o tawtodevotetimetosomeotherpro.staffandreportsthesuccessoffaiksreclient.subjecttothetwo-prortgedex-fession;"ajudgeprotemporeisde. ofthestlediationefforttoaCommis-ceptionofDR5-105[C)AlawyerntayBCtS tinedas"apersonwhoisappointedsionrepresentative,thereis littleif matsimuHaneouslyrepresentadversetoacttemporarilyasaludge."I anyreasonto applythedisablinginterestsbecausesuchrepresenta-
TheNewYorkCityCommissionon TheJudicialCodeprovidesthata Prsnciplesthatgovernpart-timetionsmayimpairthelawyer'sinde-

HismanRights(theCommission)is part-timejudge"shouldnotpracticeJudges.Ontheotherhand,if theme.pendentexerciseof professional•developingaprobonoassistancere- lawinthecourtinwhichheserves."diatorregularlyconsultswiththe judgmentonbehalio1theclientsor•'gramtohelpresolvependingv as. C°mPItance1A(2).SeveralethicsCommission'sstaff,andparticularlyif mayresultinadilteinutionInthevigor' eigtgedcasesthroughmediationand .eIt clearthatDR5. themediatorexpressesviewsonthe ofthelawyer'srepresentationofthe-adjudication.Wehavebeenaskedto 105(DLthewearfousdsqtralificatfortmeHtsinreportingonafaiedmedia'clients,5eeCinemo5l.td.c.Cineroma·adviseontheethicalimplicationsof * 01W ,WW M. extends am e /nc.,528F2d1384(2dCir.1976).' certainaspectsof theproposedthisprohibinontothepartnersandtoapplytheaboverulesgovernangAccordingtoatleastonebarasso-.prog associatesofapart-time|udge,See,Pan-timegudges- clationethicscognmiltee,theruleTheCommissionistheadministra.e State (Partners • againstsinnuhaneousadverserepre-' tiveagencychargedwithenforcementand555°ChatcSo1Part-timetownjus- Thesecondquestionweaddress1ssentationissostrictthatitprohibits.oftheNewYorkCityHumanRightsticearedisqualifiedwheneverthejus.whetheralawyerorlawfirmmayrep. litigatiottagainstacurremcIlenteven4aw.AdministrativeCodeChB.Com-ticehimselfwouldbedisqualified);resentcomplainantsbeforetheCom-withinformedconsemandeveniftheplaintsilledbypersonsallegingviola.N.Y,State29(1966)and29(a)(1967)missionaspartof theprobonoIltigationiswhollyunretatedtothe-LionsoftheHumanRightsLaw.such Od8te'f N8t'C'0 ePeace5lawassistanceprogramif thelawyeror assignanentforthalcurrentclient.See'.asdiscrinninationin employment aYn°lappearbeforetheotherlawfirmisalsorepresentingrespon.N.Y.County1171(M-5)(NYff,May30,
housingorpublicsecommodations-fusticeofthepeace);N.Y.State65 dentsinproceediagsbeforetheCom.1989).IntheopiniotaoftheNewYorkareInvestigatedbytheCommission's(19)(pannersolactingpohtecourtmission, CountyLawyers'AssociationCommit-
I.awEnforcementBureau.Whenthe ludgemaynotappearbeforeregular Thisquestionraisestheethicaldl- teeonProfessionalEthics.althoughirrvestigationdeterminesthatproba-Judgeofpohcecourt)? lemmaofissuesconflictorpositionalinforrnedconsentmayallowcounsef' blecauseealststocredittheallega- Vicariousdisqualificationofpan-conflict.Thereisnoperserulethata toactmanon-litigatedmatteragainst-alonsofa complaint.andwhennersandassociatesCannotbeavoid-firmthatrepresentsrespondemsbe. theinterestsofacurrentclient.the
conciliation.if sitempted.hasfailed edbysemenlngthemimmadirectlyforetheCommission.maynotrepre.rteedforzealousrepresentationandthemattertoreferredtotheCommis . througherectionsentcomplainantsbeforethe theneedtoavoidtheappearanceofslon'sHearingsDivisionfortrial.Seeofa Chinesewall.SeeN.Y.State603Commission.However,thelawyer'simpruprietyrenderinappropriatead-

.CommissionRulesofPracticeRule CompareDR41 )(sereen-Codeprovidesthatalawyershalide-verserepresentationin a litigated7 Ingmaybeeffectivetoprevemvicart-clineprofferedemploymentandshal[matter.OterCommittee,mitheotherTheCominissionwishestousevol- ousdisqualificationofpartnersandnotcontinuemultipleemployment11hand,igtOpinton80-7heldthatthe.-unteerlawyersinprivatepracticeto 8880ci81'8Of8 lormer20vernmenttheexerciseofindependentprofes.exceptionprovidedin DRS-t05(C)•representcosaplainantsduringpro- tawyer).TherefoM,if thevolunteersionaljudgmentonbehalfonaclient(seepage9n.5.supra)appliesintheceedingsbeforetheNearingsDivi- administrativelawjudgeshouldbe willbeoris likelytobeadverselylitigatioutcontext,andweadhereto•sion.In addition,theCommissionclassiliedasapart-timejudge,thenaffectedbythelawyer'srepresenta-thatview.
proposesthaivoltanteerlawyersservethe3aWYer-alonSWlththelaWYer'8tionofanotherclient,orifkwouldbe if theCityisalitigant,it isimpor..asadministrativefawjudges(termedentire , wallbedisqualifiedfromlikelytoInvolvethelawyerinrepre.tanttodeterminewhichagencyofthe

PHearingofficers"undertheCommis-MpresentingclientsbeforetheCom'senting"differinginterests."DifferingCityisinvolved.Whereagovernmen--siora'sRulesofPractice)andas mi55ionfor85longasthevolunteerinterestsaredefinedas"everyinter. talnodyIsorganiredingoamnuberof-medlators. part-timejudgeserves- estthatwilladverselyalfecteitherthe differentdepartitæntsoragencies.s' Undertheproposedprogram,avol- Ontheotherhand.ifthevolunteerjudgmentortheloyaltyofalawyerto eachdepautmentoragencyshouldbeunteerlawyerwouldrepresentthe adeninistrativelawjudgeistreatedas aclient,whetherit beaconflicting,treatedasadistmctpersonforpur-
complainantandaBureaustafflawyerajudgeprorempore,thenheorsheis inconsistent,diverseorotherinteo pusesoftherulewhichforbidsthe.wouldbeassignedtoensurethatthe banedhornactingasalawyeronlyIn est."DR5-105(A)and(B).Definitioncuncurrerttrepreserttationofonecli-
Commission'sinterestsarerepresent-Proceedmgsmwhichheorshehas(1). eatagainstanother.N.Y.City8949kddudngthelingation;theBureauservedasaludgeandinanyrelatedTheCommenttoRulel.7ofthe (EthicalGuidelinesforfroBonoI.egal*stafflawyerisnotexpectedtoplaya Proceedmgs.SeeJudicialCode,Com-ModelRulesoffersguidanceonthis ServicestoCity)(l978);N.Y.Statemajorroleinpresentingthecase. pliance1B(2).Sincethetawyerserv-Issue- 447(1976).Volunteermediatorswouldserveat ingasjudgeprofemporeisnotbarredA tawyermayrepresentparties Weconcludethattherulebarringastheinvestigativestagebeforeadeter-frompracticinglawanthecourtan havingantagonisticpositionsona lawyerfromsuinganexistingclientminationofprobablecauseismade. IChthelaWY8r'erveStemporardy,legalquestionthathasarisento would.exceptasprovidedinthenerr
sTheywouldattempttoconciliateand neitherwouldthelawyer'spartnersdliferentcases,unlessrepresenta,paragraph.preventavolunteerlawyersettlemattersduringthisphase,see andassocsalesbebarred,althoughIlonofeitherclietitwouldbead- frornrepresentingacomplainantinaaid,Rules24-26.andwouldreporton theymaynotappearbeforethat verselyaffected.Thus.it is ProceedingbeforetheCommissiontheresultsoftheireffortstoamem- *- ordinaritynotimpropertoassert agaiuttheCityoraCityagencyifthe.beroftheBeareaustaffortheprobono Finally.althoughlegalquestionsare suchpositionsincasespendingin lawyer'sfirmatthesametimerepre-beyondthisComanitee'sjunsdiction•differenttrialcourts.butitmaybe sentstheCityorthatsameagencyontrativelaw]udge. thevolunteeradministrativetaw impropertodosoincasespend, anothermatter.Obviously.represen-

Vehmteer••'at••'*••'•••Iawfudgesanquestionmaybesubjectto ingalthesametim†inanappet. tationIsbarredIfthelawyer'sfirmisIlules.of-theChielAdulnistratorgage representingtheCityinthesamemat-assignedby1heureau'sHeAringsD +Co whiciterptlemyMamleePhiladelphlaBarAssociation.Pro---ter.DR5405[A).(B):ECS-15;EC5-vision.Theywouhloverseepretrial Nogudge ispermittedtoprac-fessionalGuidanceCommktee.Opin--enetionanddiscoverypracticeand .ticelawshallpermithisorherpart- 89-27(March1990) ebeficirealawyerorlawfirviamay
•Preeldeathearings.Afterahearing,nersora clatestopracticelawin simultaneouslyrepresentacomplain-
thevolunteeradministrativelawjudgethecomInwhichIteorsheIna AmericanI..awInstitute'sproposed•wouldsubmitsecommendedfindingsJudge.Nojudgewhotopermittedto Restatement.TheLawGoaærningLaworfactandconclusionsoflawtothe practicelawaballpermitthepracticeyersg209.ceramentf (Tent.DraftNo. fePre5eangthe8gencyonanodue
rCommission.whichwouldtheninaueoflawinhisorhercourtbythetaw3,April10,1990),givesmoretielpfulmanuK info consentb e-

partnersor associatesof anothe'guidance.AccordingtotheproposedRules28-36 • sudgeofthesamecourtwhoinpermit- .. stantiallyrelated,and(111)noother- tedto practicelaw" 22NYCRRRestatementcommen, alawyncircumstnatessuggestthedutyofloy-kisexpectedthatmanyoftheladi- ordinarilymaytakeinconsistentlegalvidualswhowillbeaskedtoserveas Thistiroaddisqualificattortrule positionsmdifferentcourtsatdiffer volunteer's(irmtothecomplainantolunteeradministrativelaw]udgeswhichextendstojudicialhearingoffi enttimeswherenecessarytopursueandtotheagencyintheothermatter(ortheirpartnersorassociates)may cersandtopart-timejudges,Isreiter-memterestsofMerentcHents.he woukibecompromised,Wecaution,frequentlyrepresentpartiesinpro- atedin severalopinionsof the proposedRestatementappropriatelyhowever,thattheinformedconsentceedingsbelovetheHearingsDivu-AdvisoryCommitteeonJudicialEth-disUnguishes.inourview.tactwcena testmaybedifficulttosatisfywhenston.$4mllarly,manyofthelawfirms icsoftheOffice91CourtAdministra.mpresentationmth'indirectprece-judgedlohindstghtbyacomplainantlawyerswtaeareexpectedtopar^ tion.SeeOpinions88-156,8845anddentialeffectonanotherclient'slegalallegingdiscriminationand,therefore,ticipateIntheprogramascounselto gng position'(whichpresentsnoconflict)theCommission'sprobonoassistanceennplainantshaverepresented,are Whether,undertheforegoingprin.andarguing"bothsidesofanunset-programshouldendeavorlo avoidflowrepresentingorysayInthefutureciplesandauthorities,volunteerCom.dedPointoflawbeforeduesamedrt suchinstancesofsienultaneousad-representrespondentsInCommissionmissionadministrativelawjudgeswill.bunalonbehatiofdifferentclientsverserepresentation.In anyevent.proceedings,andmanyofsuchvolpn-beviewed,emdertheJudicialCode- (whichpresentsa conflictbecauseevenwithconsentitmustbeobviousteerlawyersandfirmsrepresentNew eitheraspresentlyIneffectoraspro.. theargumentIneachcasewouldIn' thatthelawyercanadequatelyrepre-YorkCityoritsagenciesorareen- posedtobeamendedintheModelevitablyaffecttheother).4 senttheinterestsoibothclientswith-agedinlitigationagainsttheCityof Code- aspart-timejudges(whose InaMcases. erProP0hBoutimpairmerrroftheordinaryandh agencies' partnersandassociateswouldbedis- torepresentacomplainantmtheprunaturalcharacterofthelawyer'srep-
qualilied)or[udgesprofempore(who,bonoprograntwhoalsorepresentsre-
andwhosepartnersandassociates, onthelawyer'scapacitytoexercisewouldnotbedisqualified)willde- oughttomakeanmdependentdeter-fWtprokssionalmenton If6 pendinlargepartonhowtheCom. ofeachclient.N.Y.City80-7The

Theproposedvolunteerassistancemissionorganteesits probone requirementthatitbe"obvious"that
programraisesquestionsunderthe ••8latanceProgram,Forexample,lf withdraw(unlessbothclientscon-thelawyercanrepresentbothparties-CodeofJudicialConduct(.Iudiciallawyersareaskedtoserveasvalue. adeate‡isa sMngentstan·
Code)andundertheprovisionsofthe teeradministrativelawyudgesfre- theconcurrentrepresentationwould.awyer'sCodeof ProfessionalRe.quentlyandrepeatedly,theyarernoremateriallyandadverselyaffecteithersolvedagainstconcurrentadverse
sponsibility(tawyer'sCode)concern.Ilkelyto heconsideredpart-timeclientorhoth.Wthelawyersintheprorepresentation.id.
ingtheexerelseof independentjudges,who(alongwiththeirpartnersbonoassistanceprogramaresensitiveAftera lawyer-ctientrelationshlp)lrofessionaljudgmentonbehalfofa andassociates)maybedisqualified.totheseconsiderations,thereshouldhasheenterminated,on heotherdient(Canon5)andthepreservattorgII,ontheotherhand,(awyersare benodifficultyasageneralmatterif hand.alawkmmayundeMearep-
edclicatconfidencesmadsecretsaskedtoserveonlyoccasionallyand lawyersorlawfirmarepresentcom-resentauenadverseto8lonnerclient(Canon4), sporadically.thereshouldbenoper-plainarttsbeforetheCommissionona 80loatasthenewrePresentationissonalorvicariousdisqualification.volunteerbasiseventhoughsuchvol-notsubstantiallyrelatedtotheprior

OpinlO0 2.blediators.Theposhionoftaw-unteersrepresentrespondentsas matterandsolongasthereisnota
yersservingasvolunteermediatorspayingcliertininunrelatedCommis-substandaldiatconGdencesof
raisesaquestionoffirstimpression-sionproceedings theformerclientwillbeputtohostile
Althoughthemediator'sroleisquite USe·DR5-105(C);EC4-5;EC44.'Thedistinctfromthatoftheadministra- volunteerlawyerwould thust)e..WelirstaddresswhetherIfalawyertivelawjudge,webelievethat,inor., Thethirdquestioniswhetheralaw-barredIromrepresentingacomplain.actsasanadministrativelaw|udgeor derto preservetheappearanceof yermayrepresentcomplainmtsbe-antonlyifthereisasubstantialrela-asa InediatorfortheCommission.fairnessandpropriety.thesamerulesfetetheCommissionoractasanalonshipbetweenthelitigationmatterthatlawyerorthelawyer'sfirmmayshouldapplyasforthevolunteerad. administrativelawjudgeormediatorinquestionandamatterirtwhichthe, alsotepresentsespondentsorcom-ministrativelawitsdges.ThevolunteerlortheCommissionif melawyeror tawyerorthetawyer'sfirmpreviouslyplainantsbeforetheCommission.mediatorwillhavearoleaspartof thefawyer'sfirmrepresertstheCityrepresentedtheCity.

1.AdelmistrativeEmwJudges.A theperceivedinstitutionalstructureorlitigatesagainsttheCity. IIalawyerorlawfirmisrepresent·
preliminaryissueiswhatethicalrulesoftheforum,albeittemporarily,and Wefirstconsiderwhetheralawyeringacomplainantasaprobonovqtun-
governtheconductofanadministra.volunteerInediatorsshouldbetreatedmayrepresentaromplainantwhohasleerinaproceedingagainsttheCitytivelawjudge.TheJaidicialCodeap- Inthesamewayasajudgeprorempo-assertedaclaimagainsttheCityofa andisatthesametimesuingtheCitypliesto"anyone...whoisanofficerreorasapart-time|udge.Ifaparticu.CityagencywhenthelawyerortheInanothermatter,weseenoethicaléfajudicialsystemperformingjudi. larmediatorisproperlyanalogizedto lawyer'sfirmconcurrentlyrepresentsproblem
clalfunctions."Compliancewiththe apart-timejudge,thepersonshouldtheCityoranegencythereof.5The If a prohorroadmmistrativelaw
GodeofJudicialConduct(Preamble).notpracticelawInthecourtinwhichLawyer'sCodeandjudicialdecisionsludgeorthejudge'slawfirmrepre-
ThltCommitteeandtheNewYork suchpersonserves,Butiftheparticu.barsimukaneousconflictingrepre-sentstheCityandtheCityisapartyan
StateBarAssociationCommitteeon larmediatoris moreappropriatelysentations(absentconsent)trecauseaproc.eedioghotorethrCommissmn
ProfessionalEthicsbeveinterpretedtreatedasajudgepron-mpme.the ofthelawyer'sdutyofundividedtoy-whichtheproboneadmmastrauvelaw
thislanguagebroadlyandhaveap- personisbarredfromactingasalalw.altytocachclient.Successiverepre.judgeisaskedgoadjudicate,thejudge
pliedtheJudicialCode'sprovisionsto yeronlyisproceedingsinwhichsuchsentationsInsubstantiallyrelatedshouldseektoberecused.Jurilrial
avarietyofquasi-iudicialofficials.Seepersonservedasamediatorandin mattersarebarredbecauseoftheriskCode,Canon3(C).Similarly.ifapro
N.Y.City814(1956)(taxcommission.relatedproceedings, thattheformerclient'sconfidencesbonuadmimstrativelawludge15sH-
cr);N.Y,State365(3974)(part-timeIndeterminingwhetheraparticadarandsecretswillbedisclosed.Theeth-tingonacaseinwhichtheCityisa
stemberof AdministrativeAppealsmediatorshouldbeanalogizedtoa icatrulesgoverningtitlgationagainstpartyandthejudgeorthe[udge'staw
IloordoftheNewYorkStateMotorpart-timejudgeortoaiudgepmfem.presentor formerclientsandtheirGrmislitigatingagainsttheCity.the
VehicleDepartment)J pore.onewouldtooknotonlyto ratiorlatearediscussedin"Devehv judgeshouldseektole recused.We
. UndertheJudicistCode,theartswerwhetherthemediatorservesona mentsinthel.aw- Conflictsufimu benevethesesameprinciplesshould
tothequestionposeddependsuponcofitinuingorperiodicbasisorona estInthe1.egalProfession."94lie,v applygoInediators.(whetherthevolunteeristreatedasa temporarybasisbutalsotohowthe L Rev.I244,1292(simultaneousrep- "'""'""'•••'""'"'"'"p4rt-tlme"ludgeorajude"profem·mediatorfunctionswithintheCom.resentation),1315(successiverepre- opewsestmreorowopium-uemawPore".Apart-timejudgeisdefinedas mission'sprocedures.Hamediatorsentatioti)(19M),mdItY.City80.7.peersminwistswWePaMWwar'
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' tlve a,a:ency chargNt wilh enlorccment and a.uociite, 01 part•lime town ju,- Tht second queslion we addrei$ Is 
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· ,ion ' • A.ulu ol Pr.1ctice} ~nd a• min ion for as long as lhe -Yolunieu interests a re deli11~ u .. ,.,try iulcr -
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:-eomplalunt •nd a Bure,r,u •uff lawyer • judge pro ltmpore, then he or she is incouistent, diverse o r o ther ,nt,r • 
.would be &Hlfned lo ensure- that lhe baued Imm ae1ln1 u • lawyer 001Y In e,i." DR 5-I0S(A) and t B). 01dini1 lun 
Co111mls.sion'1 intere,u are rcpruent- procee.dings in whk::h he or the hu (1). 

·,M d1.111ng the liti1a1ion; the &re.au ,uved as a lude:e •nd In any related The Commenl lo Rule 1.1 of lhe 
• staff lawyH It not upecttd to play a proc:ttciinas. 5« Judi(ial Code. Con,- Model Jtult s olfen gulOance on thb 
major ro~ ln preun.tina !he cue. pli¥\Ce 'IJB(2) . Since the lawyu aerv. luiu: 

:~~~U:.~;=~•::,~ =~~! ~~e~'. ;~::s ::::t~c:: 'fa':ii'r.' ~:°~obu""~•j: A la~yer "'"Y reprNenl p.irties 
vdnatlon ol p,obllble cause is made. which tile 11wyu ICn,es ,e,.pourily. ~:i•~~?s•e~nl~ '= =:~n;:x:;~~:n:i!::,:: =~~h:s::0~1~1 lh~ ~:e~i":1~:;•~1~:111~:~:r;e~na~: 

·:;; =:~:~l~de;~dt;'i:,~~ :~:,.may not appear be/ore lhat veruly al/ecled . Thu , . II h 
. ber lhe But~u llAll or the pro bono Fir.ally. althol:fh lc11I que,1lon1 ue ~:~n:;:!r,,:~ :::::::~~d~~:i1; 
1~rdirwtor. ~t not to •n.y admhd.1- ~ 0~ 1~h~~,;~m::ii~:~:t:::c1~: ~ilferent tr l1I court~, but It may be 
:"&l:tw '4w Judte. fuda:u in que.. tion m&y be uihject I improper to do 10 in cases pend• 

~~~~~4~~.cbe""'~:hret A~:~~I•~:~!~ ~f,~;i~t~'.:_~~ 
• st.ltned byih·e !\'utea"u,-IHCArrnts D1 , ''No}udae~ho ls ·pc=tt~ ro n.c: 1i-te f'h iladelphi.1 Sar Anocl111lio 11. l'ro • .. = 1;;.j :.:i!;"';=1J!et:!i~ .ikc l1w 1hall pem)t his or he, ~n- ~~s1;;_~17 ,;~)mitm:. Opin-

·.prealde &1 hc&rinft. Mer a havtn11, ner, or usoctatet ,o P"ctkc law In We belkve tht: • ;o,ch or Che 
tht \'Olunt~, &dminlttr.1tfvt taw fudlft: !he court In whleh he or ahe t, • Amertan Law 1n.sufJie•, p roposed 
•Wwld submit tttommendcd lindlnaa :,~~k::~,!'::1;-v;:,i!:11~';";'1~ . 10 Restatement, The UJW C0<1t-m ing Loou-:~~1::t::~~~~ !:'n 'f.:C of law In hh Of her court by .~-: :~ ~· 1~09. eol'?lmtt\l ·' (Tcnl. Otall No. 
a tlhal decision and order. Ste 1/ ~~;e;,~h:r,:::::};~e~~fisanoll\r ~~!:!:e'.0;.~:~Jinrc:• 1~'~~1;!~~u~ 
Rules 28·36. . . . . _ _ _ d ,. perm I Reitaltmen1 commen11ry, • 1 lawyer 

·< II I• expecled th.II ~ny or the lndi- prac lice 1•""· 22 NYCRR «dln.arily may take incotulstent teaat 
vtdUAh who wlll !>< •':keel lo aerve u Thi, t7f'oad· dhqualilkalion rule, po1l1lon1 in dllferenl court• •t dlrler• 
volunt«r admln11tr.1tlft l&w lude:ct which extend, lo Juclklal hearing offl- cm ~mu where .nceelllar)'. to p~r•ue 

.. ~~:~~~::.:: ::!:1~~ •~ 1:e':e~~~m:t:fo'!~ 11o~el::~ ~~:;~r;'~e::a~~l:::~r •c~;r:~~\a~; 
cf::f:dlnga belott U\e Hearing• 0 1v1• Advlaory Comnilttee on Judicial Eth· d1strngu11flct, ln 0\11' view, between 11 

~Ion. 51mlluly. many ol the law llnn• k.a of the Oma 9' Court Admlnistra• 111pr~aenu1lon with "indlr_ect , prece• 

~::i~~thewhpo:,_.:::~~::t~ ~:.~o~ Oplnlolll 88·156 , 88~5 and ~~i!:~tf(!~~:.,~~:~~~~.c~~:losn:~~; 
CRtnPl•lnuits have represented, MC 'Nhcther, under the foreg oing prin• arui ar1ui~g .. both 1ides ol an untet• 
·now rcpruenUnJ or ,..yin the ruwre dpluand authorities, volunteer Co.m• tied point of law before the same tri · 
tepreH:nt rupondcnta In Comminlon mlulon adrniniltn,llvc law judses will' bunal on behall ol dilleren1 client, .. 
proctt.dlna:s, and ~y of toch volun• be vitwoed, under the Judicial Code_ {which presents a conltict becau:ic 

~C::..l&~e~r~ :i!:r:!"::e::e"er:. tithe~ ~p:'!~~n~ne!U1~\~ 11~::; ·~~~::r.7t::: ~••:,~:;~;.would Jn. 
II-Ced In lltlgaUon •«•lnlt 1he City or _ •• put.time J\ldgu {whoat In a!I cues, u ch lawye, propo1!n11 
lta agcndca. partner, and 11,oclatc:, would be dis- to 11:present • complain111u In the prjJ 

quali6Cd} or ludgts pro ltmport (who, bono proa,a in who also repre,er.1ts .rc;-
and who.c: pe.,tntu and ,,uod.1tes, tpondenu befo1t lhe Comm1u,on 
would not bt disquallfied) will de• oue:ht.to make an !ndeprnde111 dc tt: 1-
pend In larte part on. how the Com- mln•t~n ol th~ hke ly erler t of .•~1y 
mlulo n organlrca I t • pro bono pcrcerved conlhcl on the d lents m• 

Question 

· 1be p,opoH'd volunteer ullatAnce 
proa:ram r&llel ~lions ut\dcr the 

,Code of Jltdlcl•I Conduct (J1,1dkltl 
Code) and under the provisions of the 
,Lawyer·• Code of ProfeHlonal Re• 
spon.ll>illty (Lawyc:1 '1 Code) conccm• 
lnQ lhe e•u~relte of Independent 
'Jlfofcas\on&I Judarnent on behalf of a 

_ _......,. dient (C.,,non S) and the p,curva1lon 
d cllc111 confidence• •nd secrf'ts 
(Canon•>· 

Opinion 

I. 
::. We nm address whc1hcr If a t.awycr 
.as u an 1dmlni,tn.tive law judae or 
u A mcd\a1or for the C.omml .. lon, 
1"'-t lawycr or lhe lawyer'• firm may 

• Al.to represent ttspondent.a or c.om-
pu.Jnants before the Commlulon. 

I. Admtal•tndve Law .ludp, A 
prdmlnaly LPut it what elhk:al rules 
1ow:m the conduct of an .admlniacra-
~ ft law )udge. The Judicial Code •P· 
l!lla lo ··,nyooe . .. who I• •ri ofllcer 
01 • tu,dld al ')'tier. performina judl-
d&I funcHons.'" Compliance w¼th lhe 
Code of Judicial Conduct (Prumbkf. 
Tbb CommlUee ••d lhe New Yo,lt 
Sllte Bar A.noclatlon Committee on 
Piolc.11ion.l Ethics have lntefl)reted 
lttls lllnguqe bruadly and have ap-
plied th!! Judklal Code's provisions to 
a vutety of qu.ui-judlctal offk:ials. See 
N.Y. City 114 (1956) (tu co,.rnitsion · 
er), N.Y. State 365 (part-lime 
~mber c>I Administrative Appeal• 
a«,.rd ol the New York State Mc1or 
Veflkte Ocpanrnen1}.' 
. Undt:r lhe Judicial Code. the •nswr.r 
!O the question posed depend• upon 
"-'hclher the volunteer Is Ire.led as a 
~,,..,, .1ime" Judse or a judge "pro (f!ffl 

... A part-time judge i• defined ai 

~~=::erep:..u::n:~ ~l~~~~A:nd(::l!~e t!!rt:~;~~~~~o~~ 
tter admlnialratlve l.1w judsea Ire• .1e11t) whenever lhe lawye~ bch~ves 
quemly ind rci,c:atedly, lhcy art: more the concurrent rtprese11t•t1on w.ould 
Hkely to be considered put -time m~tetlally and adweutly aU!CI euhc, 
judgu, who (along with lhtil panneu chcnl or bolh . \I the l•"'Yeri 1r, th~ pro 
and uaocilles) mey be (llaqualiiicd. bone> Hll~trin~t p,o_gram are acni1!1ve 
u, on lhe othu hind, liwyns a,e to 1hese con11de r111ona, there shoul~ 
uked to sene only ocusionilly and be no dlfficul t} •• a icncral 111,r,ller il 
sporadically. there thould be no per• I•"?'"• nr law 11,m, rcpr~senl com-
1on1IMot vica1iou1 diaqu,lili~ttOn. e~~:i"n'(~: ~ls~:e,~~ ~~:i~~s:~: : a::.~ 

:r. edlalon. The po,ition of law- unlctn , cprue nt re,pnn dtnh u 
}ftrt tcrvlng u volu~lttr mtdl1tors P•Yinf clienh in umel .1.ieo Commis• 
r•he.s • queatlon or hrtt lmpreulon. aion pr0cced inga. 

~!~:f:,~': ~::;:t;:e':~~tn!~~~ Ill. 
live law iud&e. we believe th11 , ln or• The third question is wtltthtr a law -
der to pruerve the •ppea,ance of yu m111y represent Coniplaln .\nl$ be . 
l, imcu and propriety, !he ,-.me ru\u Iott the Comm iss ion 01 acl u •n 
thould apply .u for lht volunletr •d· •dministraHve l1w judge or mcdla1 or 
min lstr•llve 1...,,, ludses. The volunteer let me Commission ii 11,e 111wyer or 
medl•tor wtll have a role u par1 ol the lawyer·, hrm represe1111 11\ 1!' Ci1y 
the pe,cefved in1C itutional structure or li1i111ca apinll tht City. 
ol the lonim. albeit temporarily. and We fir st consider wht1he r ,. lawyer 
volunteer mt:di.alora should be treated may rcprcttnl • romplain111n1 who h u 
In lhe ... me "'·•_y H • t,xlge pro u mpo- u •c,1t-d • t'laim 11 g,11in,1 lhe City or a 
"' or aJ a puMimt: jud1te. If a p.'lnku• City agency 'to"hen ltte lawyer o r the 
lar medl•lor Is properly .1n11 \ogi1ed to l•wyer 's firm concunenlly represems 
a parHime tud~. the person Should the City o r 4n egency lhtreof.' The 
nol pr1ctice law In the eourt In which Llwye(~ Code and judicial decisio ns 
1uch person .crvca. Bui II !he p1rt lnJ • bu aimul t••lf!ous con.ll iclin i:: r~prc-
lar medl•lor it more •pprop,iatdy se111a1ions (absent ,;onM::nl) hcrm,~c 
1rt:a1td as a Judge pru hm1pn#e. the CX the l•wyer·s d t1ry of und ivided 10)'· 
pcuon h baned lrom ac.1lng as a law, • lty lo each cl i, nt. Succcuive repre• 
yer only In proceedings In which 1uch 1ent•lion, lu s uhtlanli,11lly rcllltCO 
1>"11on servoed as • mediator and In m•ttcrs are burtd b<'c•ust o l 1he ri1k 
rel• tted p1occ-cdln1•. 11\at lht former c lienrs confideuccs 

In delennin lne: whether a panlcular and sec rets wi ll bt diKlosed . The e th • 
medialor ahould be .!.nalogized to a ic. 111 rule1 governing llllg11tion a·r"im t 
part-tln1e judge or to• judge pm rtrn • ~,esent or fo rmer c ll,1111 and th ti r 
po,'f!, one wou!d look noc only 10 rAtion•!e .ue di1cuued In "De\·tl"t ' 
whelher the medialor 1tf'YeS on a mcnts in lhc la~· - Conllic ts ul hn \ , 
continuing Of periodic bull c>r on a U I In lhc Leg, 1 P1ufeu ion, " 94 11. .. 
temporary basb bul ,110 lo how lh~ L Rl!v. 1244. 1292 {simull11n,ou, rep. 
media lor fu11 ct ion1 within the Com , rescnl~lion}. 13 1S l~urct~llivc re1u c• 
minion·, procedure,. II 1 mediator sen1&1ion) (l!IKI). Aud N.r. C,ry tl0 ,7 . 

The lowye,·,. o l>l ig•tiun ul undivid -
ed ktyl lty normally prccl11de1 suin1 .1 
tlit:111 , subject lo lhe two-pra nged e ,;. 
ce 11tio11 ul DR ~-105{CJ." It 1.1wyer n1•y 
11nl si1nul1•ncously represent ~dverse 
i111c ,cs1s because such represcnl.i-
tioni ruay impai r the 111.wye.r's inde• 
v e11d e n1 eicercite or profenlu11al 
judgment 011 beh•lf CX the c lie nls or 
m•y resul t in a Clm!nut ion In lht visor 
of !he. la.yer's representar ion o/ lh~ 
Cllt:nls. S~e Cfn,mu 5 /..Id . u. Ci~rt1rno 
l11<., SZ8 f2d 1184 (2d Cir. l!H6) . 

According to al )e:11\ one bar uso-
tl;\lio1:11 t1hic1 r.0111mi llf'C, lhf' rule 
111ai11st 1i111ull•n1i1J\I~ adverse repre-
sentat!o n is 1n suict that ii p,uh lbits 
lit i11a1io11 ag•inst a curre,u cllcnl even 
wllh inlonncd consen t and eve n i i lhe 
lhl1a1io11 is whull;, un,ctaled lo lhc 
aui11unent lor rh ll nirrenl clienl. See 
N.Y. County (;7 I (l!~ ·S){Nl'U. May JO, 
1989). In 1he opin.O u of the New York 
Cuun1y LAwy~rs· Anoei11io11 Commit-
Ice o n Profcn io o,I [1hiu, allhoURh 
iulormed consenl may .illow counsel 
lo .1c1 111 11 nun-1i1lga1«1 m,'lllt:r agal11~• 
the interuts of a curr~nt tlie.11l th" 
need for :tealous repre5ent11.Uo11 and 
!ht need 10 n oid the " l)JKlrlllU o f 
i111 1,J rut11k ly rcnde, inappropt i•te 11d • 
vcrst rqirbenl•liou in ,1 llligate(I 
111111te1 . Our Corn111it1ee . 1111 lhe o lhe r 
h...nd, ill Opimon 80·1 htld thal 1he 
u cepllon prowi ded in OR S·105(C) 
( ne J)IIQt 9 n .5. SU\Ha ) •pplics in !he 
lltig.ation contut , aod we adhere to 
th•I view. 

II lh~ City 15 11 lil iga11t , ii i• impor• 
lanl to dettrminc which agency o( the 
Ciry i11 i11vt1lvcd. Where. JlOVUlllllell· 
tal bo0y ls ur"anl~1:d ln lu a urnnber of 
d ilforenl d~parl1u.,n1 s nr .-11c ncic, . 
ea ch devartmrnt u, Agmcr 1hould bc 
lrtAltd IS • diS\ lllCI 11crson for pur• 
p 115n of lhc rule whic h fo rhtds Che 
,·un.11rr l'11I rcpresc11ta1 io11 of ont d i· 
eut ag11iml ~nuther. N. V. Cily 894 
( EthiC"a l Gu,delinu lor ho Bone> Lcg1I 
Se n-ices to City) ( 1978 ); N.V. State 

(1976). 
We conc!ude th11 t lht ru le barring a 

t11 wyer lrom suing an exiulng cllcnl 
WO<Jld , excepl H p ruuirled in 1hr. 111:1'! 

p.,,~li?raph. prevenl • ll(llunleer lawytr 
fr om represen1i ng & con11.ll1inant In a 
po"oce edini before the Commi,slon 
•Raiu~t lht City c , a City .ircnc:y II lhc 
l11wyu's firm •t lhe aame lime repre-
•enls the City or Iha! un1e a,;ency on 
anolhu mauer. Obvioualy, rcpruen• 
l•llcn Is b.lrrcd II the lawyer's lirm Is 
repl'etenllng the City In the umt mat-
1cr. DR. S•!0J:A). ( R): CC 5-15; £C 5. 
1ltc bellei-e • lawyer or laW firm may 

tlmultaneously represent a eompl11ln-
a n1 bc.fort l.hc Com1J1luion In a pro• 
cecding against • City agency while 
reprueati"8 the •1~•1<)' on another 
mattt:r II ( i) lnfornitd consent Ii ob· 
taiued , ( Ii} the maue n a,c nol 1ub• 
Slanli•lly rcl, led. and (Ill} no other 
clrcumstnaees ,ugged the duty n l loy-
• lty owed by the volunteer ind the 
volunteer's firm 10 the compla\natit 
and 10 the •gen<y In the othct m&lter 
would be compromiscd.1 We oution, 
howcve,. tha t the informed c-onsenl 
ICII may be diffic ul l to aacbty when 
Judged \n hlnds lshl by• compl•inanl 
allt:gin1 dlsc.rimlnalion and, 1herelore, 
the Commiasion's pro bono assb1ance 
prosr&m thould endeavor lo avoid 
:iuch inst•nce~ of sirault.iln.eous .Id · 
vent: rcprc.scntation. In any event, 
even with conaent it mutt be obvious 
11111 the lawyer urn adequately rep re• 
tent the in1erc1t, ol bOth cllenh wllh· 
out !n,p•irment of !he ordinary and 
nalur•I charac1cr o f lhe laW)er'1 rq,· 
ru enutlon And without 11dver1eellect 
on the lawyer·, up•cily to exerc. ise 
lull proleulcn.al Judgment on btMlf 
of each dh:nt. N.Y. City 80-7.1 The 
rcqul,,m~nt that it be .. obvious'' lh•I 
the lawyer can represent both partiei 
1dequalely b a .. very strir111rnt lien · 
da,d '' and any doubt • hould be re • 
solwed •fainst conc~rrenl adverse 
,eprcaent•t;un. Id . 

Al ler a !.,wyer•clicnt re lationshi p 
hH h«n rerminalcd, on lhe Olher 
h• nd . a law firm m.1.y undert1ke ll rep-
resentation adverit to a torme, clienl 
"° lnng as lhe riew rt presenl"' lic>n i1 
nol 1ub,t•ntially related to lhe prior 
matter an tJ so lnng as there is not A 
l l.lb:UAnli.,I risk lh&I confidt.l'\Ces o l 
the fo ,mer r lie111 wUI be put lo hoslile 
u,e. Dk S-IOS{C}; EC 4·5; EC 4-6.' The 
vo tuntee, l.awyer would thu• IJe 
barred from reprt:.JenlinJ a complain , 
ant o nly if there is a subst.anlf1\ re la • 
tions hlp between lhc litigation mMter 
hl quesllon 11nd a matlcr in which the 
••'"'Yer or the l"wye,•• firm previously 
represen1ed the City. 

II a l"wye~ or ll\w fimi Is repreaent-
1n1 a cornpl11 i11•11t as II pro br>110 voh1n· 
ltt:r I n • p roceed ing aa:ainsl the Ci1y 
and is at Che same linie suin1 the Cily 
in anolh er mailer, we see no e1 hlcal 
p roblem. 

II ,. pro 00/lo ,11dministrative l,11w 
judge ur the judge ·, l•w firm 1tprc-
11ents 1hr Cl!y aucl 1h, Ciiy i1 • pl'lrty in 
11 pr0<:~ed i111t hc lurf' the Co1mni:s:i,iun 
whid1 11\c f"O /)fJfW• •dininilll rative l.1w 
judiie is .ukcd 10 ad j11dic.a1c . 11'\e jud Re 
should seek to l)e 1tc1i1ed. Jur1 \rial 
Cod e. C1111on J{C ). Si milarly. If • pm 
humt admi11islrlll ivc law judge h Sil -
ting 011 a C"asc in which the City is "' 
p,rty and 1l1c jrnlR: t. o, 1he jud,:e's law 
fiu n is lilig.1tinR 11,tain~ the City. lhe 
ilXl8e t-hnuld .~eek lo I~ recuse-d. w e 
hd 1cve lhesc .UUIC pri rtdplu sho 11ld 
hl-' f'II )' lo rnedi ll ll) rS. . .... ............. .. 

(I) l h • ... ~•t•1>r• of 1J'M, .... i11oon -~• lhAI Ill~ l''""~f• AO"! ~.,,.,, .. ; .,0 ,,t .. , . i>A,l~ t- <r,>.UI • 
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Employment Impact of the
'New'

City Human Rights Law

ON JUNE 19, employers may be disad-

nkins i ed
vantaged unless tliey act

into law a major
affirmatively to police

revision of the city law
their own workforces

against discrimination in
as yo preventunlawhat d

employment, housing, and
crimination before it

pubhc accommodations.1
This "new and improved" Expansion of Protected

version of the City Human Classifications: As relates
Rights Law (the Revised to employment, the re-

HRL) (to be codified at vised ordinance expands

NYC Admin. Code 8-101 et the coverage of the former

seq.) takes effect on Sep. 16, 1991. As Human Rights Law to include marital
it relates to employment, the Revised status, criminal conviction, and arrest
HRL will undoubtedly require adjust. record. The former city law already
ments by the New York City business prohibited employment discrimina-

cc==unit-f. Those employers who do tion based on age, race, creed, color,
not adjust may find themselves sub- national origin, sex (renamed gen-

ject to substantial financial exposure der), alienage or citizenship status,
beyond what they previously thought handicap (renamed disability), and

existed for unlawful employment dis. sexual orientation.

criminaEon. This article summarizes The revised law protects against
those aspects of the Revised HRL that discrimination not only those who ac-

most directly affect the employment tually belong in the protected class,
relation. but also those who are "perceived"

tg
Several major substantive changes have the protected characteristic (§8-

are made by the Revised HRL. These 107, subd. 1) and those who have as
include significantly extending the "known relationship or association"

protected classifications and expand- with someone who has or is "per-

ing employer liability for the acts of
ceived" to have the protected charac-

employees, agents and independent teristic (id., subd. _20). Some
contractors. Under the Revised HRL, Continued on page3, columa 4
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OUTSIDE COUNSEL 
By. lllchael Starr 

Employment Impact of the 'New' 
City Human Rights Law 

0. N JUNE 19, 
1991, Mayor 

. Dinkins signed 
into law a major 

revisioQ of the city law 
against discrimination in 
employment, housing, and 
public accommodations.1 
This "new and improved" 
venion of the City Human 
Rights Law (the Revised 

· HRL) (to be codified at 
NYC Admin. Code 8-101 et 

· seq.) takes effect on Sep. 16,.1991. As 
it relates to employment, the Revised 
HRL will undoubtedly require adjust-
ments by the New York City business 
community. Those employers wbo do 
not adjust may find themselves sub-
ject to ·substantial financial exposure 
beyond what they previously thought 

for unlawful employment dis-
. crimioation. This article summarizes 
those aspects of the Revised HRL that 
most direcUy affect the employment 
relation.-

Several major substantive changes 
are made by the Revised HRL. These 
include significantly extending the 
protected classifications and expand-
ing employer liability for the acts of 
employees. agents and independent 

. contractors. Under the Revised HRL, 

employen· may be disad-
vantaJed unless they act 
affirmatively to police 
their own workforces so 
as to prevent unlawful dis-' 
crimination before it 
OCC!Jl'S. 

Expo.nsion of Protected 
Classificatioru.: As relates 
to employment, the re- · 
vised ordinance expands 
the coverage of the former 

Human Rights Law to include marital 
,status, criminal conviction, and arrest 
record. The former city law already 
prohibited employment discrimipa-
tion based on age, race, creed, color, 
national origin, sex (renamed gen-
der), alienage or citizenship status, 
handicap (renamed disability), and 
sexual orientation. 

The revised law protects against 
discrimination not only those who ac-
tually belong in the protected class, 
but also those who are "perceived" 
have the protected characteristic <• 
107, subd. 1) and those who have as 
"known relationship or association" 
with someone who has or is "per-
ceived" to have the protected charac-
teristic (id., subd. _w._ Some 

Continued oa pa,e 3, col1111111 4' 
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abuse isfone are in which state Sm-p
ployment iscrimiliation laW itiaý be
more restrictive than city or federal
law. The State Division of Human
Rights seems to persist in its view that-

Continued from page 1, column 2 drug and alcohol abusers cannot be
excluded from employment unless

applications of this definitional ex- their job performance is actually im- .
pansion are of quite obvious: the per- . paired.2 Although there is still no de-
son who is believed to be, but is not, finitive judicial approval of the State
homosexual and the person who lives Division's statutory interpretation on
with an HIV infected indh-idual would this issue, it is nevertheless a part of
both be protected under the Revised the legal context that New York City

. HRL. How far the Commission or the employers must take into account.
courts will go with this expansion of
coverage remains to be seen. Expanded Liability

Disability Discrimination: With re-
The question of employer liability isgard to disability discrimination, the one of the major areas in which theformer Human Rights Law defined

legislative drafters intended to correctdisability" as such a way that the bur-
perceived inadequacies of current cityden was on the complaining party to law. The legislative intent was to over-

show that he or she could get the job
come New York State precedents thatdone, since the law protected only had limited employer liability to in-

those 'otherwise qualified mdivid-
stances of knowing condonation ofuals who could satisfy 'essential req-
the discriminatory

act.8
unsites on the job. The recently There is little doubt that the mostenacted federal Americans with Dis-

troubling issues of vicarious employerabilities Act of 1990 (ADA) takes a '
liability occur in cases of discrimina-simdar approach.'
tory harassment - sexual, racial, eth-

in a significant departure, the Re- nic or otherwise, At least since Meritor
vised HRL requires the respondent, Savings Bank u Vinson? federal dis- .
not the complainant, to prove, as an crimination law has been that vicari-
affirmative defense, that "the person ous employer liability in such cases is
aggrieved by the alleged discrimina- based solely on common-law agency
tory practice could not, with reason- principles. Federal cases since Meritor
able accommodation, satisfy the show that common law agency princi-
essential requisites of the job ... in ples do, in fact, provide a coherentquestion"

(§8-107, subd. 15 [b]). This body of law appropriate for resolving
means that the respondent employer issues of employer liability for unlaw-
must "prove a negative," which may ful discrimination.5
be almost impossible in many cases. The Revised HRL takes a decidedly

Furthermore, under the Revised different approach. Employers are

HRL, it appears that the employer strictly liable for the unlawful dis-

must identify and offer a neasonable cnmmatory practices of any employee
accommodation not only with respect or agent in areas other than employ-

to workers who identify themselves as ment, such as, pµbhc accommoda-

handicapped but also with respect to tions or housing. (88-107, subd. 13[a].)

any disability about which the em- , Thus, for example, if a company's em-

ployer should have known. (1d., subd. ployee fails to serve a customer be-

151[a].) This is also a departure from cause he or she belongs to a
the federal ADA, which expressly lim- protected classification, the employer
its an employer's reasonable-accom- business is liable and cannot argue
modeion obligation only to instances that the employee was acting contrary
of a "known" disability. to company policy. Existence of an

effective program to prevent discnmi-
The new law is more in idseping nation (as is described below) maywith the federal ADA when it comes to avoid civil penalties or punitive dam-

questions of drug and alcohol abuse. ages but will not relieve the employer
Under the Revised HRL, protection is of responsibility for compensatoryafforded only to "a person who (1) is damages or affirmative relief.
recovering or has recovered and (2) With respect to unlawful discrimi-
currently is free of [substance] nation in employment, employers are
abuse"; current users of illegal drugs liable for the unlawful discriminatoryare expressly excluded (§8-102, subd- practices of their employees or agents
16[c].) In addition, employers are ex- if (a) the individual involved "exer-
Pressly permitted to ban workplace cised managerial or supervisory re-
use of illegal drugs, prohibit working sponsibility,"

(b) the employer
while impaired by alcohol or illegal "knew" of the discriminatory conduct
drug use, and conduct drug testing if and "acquiesced in" it or "failed to
"otherwise unlawful."

(§8-107, subd. take immediate and appropriate cor-
15[c].) .. rective action," or (c) the employer-' '

"should have known" of the conduct
and "failed to exercise reasonable dil-

igence to prevent it."
(Id., subd. 13[b]
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leoatlnued from~~. eel~ z 
applications of this definitional ex- _ 
pansion are of quite obvious: the per- . 
son who is believed to be, but is not. 
homosexual and the person who lives 
with an HIV infected individual would 
both be protected under the Revised 
HRL How far the Commission or the 
courts will go with ibis expansion of 
coverage remains to be 

Disability Discrimination: With re-
gard to disability discrimination, the 
former Human Rights Law defined 
"disability" is such a way that the bur-
den was on the complaining party to 
show that he or she could get the job 
done, since the ·1aw protected only 
those .. otherwise qualified" individ-
uals who could satisfy '"essential req-
uisites on the job." The recently · 
enacted federal Americans with Dis-
abilities Act of 1990 (ADA) takes a 
similar approach.• 

In a significant depaltUre. the Re-
vised HRL requires the respondent, 
not the complainant, to prove, as ail 
affmnative defense, that.·"the person 
aggrieved by the alleged clisaimlna-
tory practice could not, with reason-
able accommodation, satisfy the 
essential requisites of the Job . • • in 
question" (18-107, 15 lbD. This 
means that the respondent employer 
must "prove a negatiw," which may 
be almost impossible in many cases. 

Furthermore, under the Revised 
HRL, it appears that the employer 
must identify and offer a reasonable 
accommodation not only with respect 
to workers who identify themselves u 
handicapped but also with respect to 
any disability about which the em-
ployer should have known. (Id., subd. 
lSl[a].) This is also a departure from 
the federal ADA, which expressly lim-
its an employer's reasoaable-accom-_ 
modation obligation only to instances 
of a .. known" disability. 

The new law· is more· in keeping 
with the federal ADA when it comes to 
questions of drug and alcohol abuse. 
Under the Revised HRL, protection is 
afforded only to "a person who (I) is 
recovering or has recovered and (2) 
currently is free of [substance] 
abuse"; current users of illegal drugs 
are expressly excluded (§8-102, subd. 
16[c].) In addition, employers are ex-
pressly permitted to ban workplace 
use of illegal drugs, prohibit working 
while impaired by alcohol or illegal 
drug use, and conduct drug testing if 
"otherwise unlawful." (§8-107, subd. 
l5[c].) 

· · abuse · e n whid1 .sta~ ~-i, · 
ploymeh\-· iscrlmiliatfon 1~ ·may ·t,e -
more restrictive than city ol' federal ' 
law. The State Division of Human 
Rights seems to persist in its view that_ 
drug and alcohol abusers cannot ·be 
excluded from employment unless 
their job pedonnance is actually im- .. 
paired,2 Although there is still no de-
finitive judicial approval of the. State 
Division's statutory interpretation on 
this issue, it is nevertheless a part of 
the legal context that New York City 
employers must take into accounL 

Expanded Liability 
The question of employer liability is 

one of the major areas in which the · 
lelislative drafters intended to correct 
perceived inadequacies of current city 
law. The legislative intent was to over-
come New York State precedents that 
had limited employer liability to in-
stances of knowing condonation of 
the discriminatory act.a 

There is little doubt that the most 
troubling issues of vicarious employer 

' liability occur in cases of discrimina-
tory harassment - sexual, racial, eth-
nic or otherwise. At least since Meritor 
Savings Bank v. V-mson,4 federal dis- . 
crimlnation law has been that vicari-
ous employer liability in such cases is 
based solely on- common-law agency 
principles. Federal cases since Meritor 
show that common law agency princi-
ples do, in fact, provide a coherent 
body of law appropriate for resolving 
issues o{ employer liability for unlaw-
ful discrimination.• 

The Revised HRL takes a decidedly 
different approach. Employers are 
strictly liable for the unlawful dis-
criminatory practices ol any employee 
or agent in areas other than employ-
ment, such as. public actonunoda-
tions or•houliiij; (88-107, subd. 13[a].) 

.. Thus. for example, if a company's em-
ployee fails to serve a customer be-
cause he or she belongs to a 
protected classification, the employer 
business ls liable and cannot argue · 
that the employee was acting contrary_ 
to company policy. Existence of an 
effective program to prevent discrimi-
nation (as Is described below) may 
avoid civil penalties or punitive dam-
ages but will not relieve the employer 
-of responsibility for compensatory 
damages or affirmative relief. 

With respect to unlawful discrimi· 
nation in employment, employers are 
liable for the unlawful discriminatory 
practices of their employees or agents 
if (a) the individual involved "exer-
cised managerial or supervisory re• 
sponsibility," (b) the employer 
"knew" of the discriminatory conduct 
and "acquiesced in" it or "failed to 
take immediate and appropriate cor-
rective action," or (c) the employer 
"should have known" of the conduct 
and "failed to exercise reasonable dil-
igence to prevent it." (Id., subd. 13(b} 
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Continued from page 5, column 2 n
ance with discovery orders. These ,

the huge number of discrimination sanctions include resolving the dis- ' non-compliance withi discovery or-

claims that are lodged (not always puted issue adversely to the non-com- ders and, as noted, can challengethe
. fairly) against New York City

employ-
plying party or preventing that party . Commission's order only on appeal

. ers each year. from calling witnesses or cross-exam- from an adverse final determination.
. Requiriing an Early, Formal Answer:

ining with respect to the claim or de- Under those circumstances, there
The Revised HRL makes the pleading fense involved. (§8-118.) Nothing in may well be cases in which it is just
process substantially more formal the ordinance permits direct judicial too risky not to comply with a Com-

than it is under former law and carries . review of Commission discovery or- mission investigatory order no matter

potentially stringent penalties for . ..ders or sanctions. Presumably, they how excessive or unfair it may seem
seemingly minor procedural defaults. are reviewable, but only on appeal to the targeted employer.
Under thenewlaw,awrittenverified from a final Commission order and, Mediation and Conciliation:The new
answer. must be filed withm 30 days

thus, after the Commission action has law authorizes the Commission to en-

after the complaint is served. (118-
already affected the hearing record. deavor to resolve complaints "by any

111[a].) Upon request of the respon-
These new discovery procedures method of dispute

resolution" its
dent, this period may be extended but create a serious potential for Commis- rules may prescrilie, including media-

only "for good cause
shown" and only sion abuse. Respondents can easily tion and conciliation. (§8-115[a].)

in accordance with Commi«ion rules. become overwhelmed by oppressive While this is a welcome recognition of
(å8-lillel.) ,discovery requests, which cannot re- the benefits of informal dispute reso-

It is an express requirement of the
alistically be checked because the lution, there are hidden pitfalls for

revised law that the answer "specifi-f Commission both judge and pro.secut- employers who accept a Commission

cally admit, deny, or explain" each1.
ing attorney. Conceivably, the Com- invitation to conciliate.

fact alleged m the complaint (unless mission could use its procedural The Revised HRL mandates that the
the party lacks sufficient knowledge|

-
powers to force innocent respondents Commission "embody" each concilia-

or information). (li8-111[b]Q Any alle-
to settle meritless claims merely to tion agreement in a Commission or-

gation "not specifically demed or ex-
avoid excessive litigation costs. der. (§8-115[d].) The significance of

plained" is deemed admitted, unless New Investigative Powers: In addi- this is that those whoviolate a concili-
"good cause to the contrary is tion to its power to issue subpoenas ation agreement "embodied" in a
shown."

(§8-111[c] (emphasts add- Commission order are subject to the
ed).) All affirmative defenses must be . same civil penalties as those who vio-

stated in the answer. for documents related complaints. of : late a Commission remedial order
If the answer is untimely, the ad- unlawful discrimination, which the made after a final determination that

ministrative law judge assigned to the Commission always had, the Human üñlawfüi discrimination has occurred.
case may enter a default That default Rights Law revision authorizes the These civil penalties can be as high as
may be opened upon application of Commission to demand persons sub- $50,000, plus $100 a day for each day
the.respondent buts again, only "for ject to investigation (a) to "preserve" of violation. (58-124.) The Commis-

good cause shown"- and under such relevant records they may have and sion is frequently willing to include in
"equitable terms and

conditions" as (b) to continue to maintain records of conciliation agreements a provision
the adminiseative law judge may im- that type if the Commission views that the respondent does not admit
pose. (â8-119[e].) The respondent's them as relevant to its determination. liability, but that conciliatory gesture
filing a timely answer or having a de- (§8-114 [b].) has a hollow ring when one under-
fault excused is a prerequisite for the Employers are given the right to ob- stands the legal significance of concil-
right to "appear at [the] hearing in ject to a Commission recordkeeping iating with the Commission under the
person or otherwise, with or without demand, but this objection is ruled on new law.
counsel, cross-examine witnesses, by the Commission itself and the de- It must also be noted that concilia-
present testimony or offer

evidence."
mand must be complied withpending tion agicciñênts "embodied" in a

(§8-119[f].) the Commission decision, unless the Commission order would be subjected
During the legislative process there Commission directs otliciviise. (â8- to the Commission's unilateral power

were assurances that employer con- I14[c].) Furthermore, although the to reopen, vacate or modify any order
cerns as to these excessively formal Commission can apparently seek a ju- ' "whenever justice so requires, in ac-
procedures were overblown because dicial order compelling compliance cordance with [its]

rules."
(§8-121.)

respondents have the apparently un- whenever it wants (§8-114[f]), the em- i Unless the rules adopted by the Com-
liinited right. to make corrective ployer who fails to comply is subject i mission adequately circumscribe its
amendmcats to their answer at any to the same sañGiüñs applicable for · power to reopen, this could be an ad-

time. (§8-111[g].) Hopefully, the Com- ditional impediment to voluntarily
mission's rules of practice will keep conciliation. Mter all, respondents
faith with both this legislative intent may be reluctant to conciliate and
and the basic precept of New York law provide the affirmative relief required
that legal disputes should be decided by conciliation agreements if, some-

on the merits, not by technical time later, the Commission could re-

defaults.
Expanded Pre-Hearing Procedures:

.Under the Revised HRL, the Commis-

sion is charged with adopting rules of

hearing and pre-hearing procedures

that could include the full panoply of

discovery devises utilized in court
proceedings. The Commission is also
authorized to issue orders compelling
discovery "[w]herever

necessary" and
rule on all objections to discovery,
even though it is simultaneously the
"prosecutorial" agent for all com-
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Continued from page 5, column 2 , and severe sanctions for non-comph-

. . . . . . . . . \I . ance with discovery order_s. These 
the huge number of d1scnmmatmn . sanctions include resolving the dis-
claims that are lodged (!1ot always puted issue adversely to the non-com-
fairly) against New York City employ- · plying party or preventing that party 
ers each year. · from calling witnesses or cross~am-
. Requiring an Early, Formal Anstt:er: · hiing with· respect to the claim or de-
The Revised HRL 1:11akes the pleading fense involved, (§8-118.) Nothing in 
process substantially more fon~al the ordinance permits direct judicial 

· than it is under former law and_carnes . review of Commission discovery or-
potentially stringent penalties for . . .ders or sanctions. Presumably, they 
seeniirigly minor proced1:1ral defa~)ts. :. are reviewable, but only on appeal 
Under the new la~, a w~,tt~n venhed / from a final Commission order and, 

ii! a,'rmver. must be tile~ _\Vlthm 30 days/ thus, after the Commission action has . :t: · after the -complaint · 1s served. (§8- already affected the hearing record. 
11 l[a]:) Upon request of the respon- 1 These new discovery procedures 
dent, this period may be extended but • create a serious potential for Commis-
only .. for good c~use sho"':n".and only . sion abuse. Respondents can easily 
in accordance with Comm1ss1on rules. become overwheimed by oppressive 

· (§8-1 ll[e].) . : .discovery requests, which cannot re-
l~ is an express reqmreme~~ of t~~ , ._ alistically be checked because the 

reV1sed la~ that the answer . ~pecih- 1 Commission both judge and ·prosecut-
cally admit, . deny, or exp!am . each t · ing attorney. Conceivably, the Com-
tact alleged m the c~,:nplaint (unless \ mission could use its procedural 
the_ party l~cks sufhc1ent knowledge , powers to force innocent respondents 
or information). (§8-lll(b].) Any alle- . to settle meritless claims merely to 
gation "not specifically denied or ex- \ avoid excessive litigation costs. 
plained" is deemed admitted, unle~s : New Investigative Powers: In addi-
"good cause to the cont~ary 1.s · tion to its power to issue subpoenas 
shown." (§8-11 l[c) (emphasis add-
ed).) All affirmative defenses must be 
stated in the answer. for documents related complaints of 

If the answer is untimely, the ad- unlawful discrimination, which the 
ministrative law judge assigned to the Commission always had, the Human 
case may enter a default. That default Rights Law revision authorizes the 
may be opened upon application of Commission to demand persons sub-
the respondent but again, only "for ject to investigation (a) to "preserve" 
good cause · shown"-and under such relevant records they may have and 
"equitable terms and conditions" as (b) to continue to maintain records of 
the administrative law judge may im- that type if the Commission views 
pose. (§8-119[e].) The respondent's them as relevant to its determination. 
filing a timely answer or having a de- (§8-114 [b].) 

· fault excused is a prerequisite for the Employers are given the right to ob-
right to "appear at (the] hearing in ject to a Commission recordkeeping 
person or otherwise, with or without demand, but this objection is ruled on 
counsel, cross-examine witnesses, by the Commission itself and the de-
present testimony or offer evidence." mand must be complied with pending 
(§8-l 19[f].) . the Commission decision, unless the 

During the legislative process there Commission directs otherwise. (§8-
were assurances that employer con- l 14[c].) Furthermore, although the 
cems as to these excessively formal Commission can apparently seek a ju-
procedures were overblown because dicial order compelling compliance 

_ responde11ts hav~ the apparently ~n- _ whenever it wants (§8-114(f]), the em-
. limited . right to make co~rect1ve ployer who fails to comply is subject 

amendments to their answer at any to the same sanctions applicable for 
time. (§8-11 l[g] .) Hopefully, the Com- · 
mission's rules of practice will keep 

··· faith with both this legislative inten_t 
and the basic precept of New York law 
that legal disputes should be decided 
on the merits, not by technical 
defaults. 

Expanded Pre-Hearing Procedures: 
Under the Revised HRL, the Commis-
sion is charged with adopting rules of 
hearing and pre-hearing procedures 
that could include the full panoply of 
discovery devises · utilized in court 
proceedings. The Commission is 3!so 
authorized to issue orders compelhng 
discovery "[w]herever necessary" and 
rule on all objections to discovery, 
even though it is simultaneously the 
"prosecutorial" agent for all com-
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' non-compliance with.' discovery or-
ders and, as nqted, can challenge the 
Commission's order only on appeal 
from an adverse final determination. 
Under those circumstances, there 

-may well be cases in which it is just 
· too·tisky not to comply with a Com-

mission investigatory order no matter 
how excessive or unfair it may seem 

. to the targeted employer. 
Mediation and Conciliation: The new 

law authorizes the Commission to en-
deavor to resolve complaints "by any 
method of dispute resolution" its 
rules may prescribe, including media-
tion and conciliation. (§8-115[a).) 
While this is a welcome recognition of 
the benefits of informal dispute reso-
lution, there are hidden pitfalls for 

· employers who accept a Commission 
invitation to conciliate. 

The Revised ,HRL mandates that the 
. Commission "embody" each concilia-

tion agreement in a Commission or-
der. (§8-115(d]:) The significance of 
this is that those who violate a concili-
ation agreement "embodied" in a 
Commission order are subject to the 

, same civil penalties as those who vio-
: late · a ·commission remedial order 
made after a final determination that 
unlawful discrimination has occurred. 
These civil penalties can be as high as 
$50,000, plus $ 100 a day for each day 
of violation. (58-124.) The Commis-
sion is frequently willing to include in 
conciliation agreements a provision 
that the respondent does not admit 
liability, but that conciliatory gesture 
has a hollow ring when one under-
stands the legal significance of concil-
iating with the Commission under the 
new law. 

It must also be noted that concilia-
tion agreements "embodied" in a 
Commission order would be subjected 
to the Commission's unilateral power 
to reopen, vacate or modify any order 

1 "whenever justice so requires, in ac-
cordance with [its] rules." (§8-121.) 

1 Unless the rules adopted by the Com-
; mission adequately circumscribe its 

power to reopen, this could pe an ad-
ditional impediment to voluntarily 
conciliation. After all, respondents 
may be reluctant to conciliate and 
provide the affirmative relief required 
by conciliation agreements if, some-
time later, the Commission could re-
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Continued from page 3, column 4
Pact"

discrimination. The new city
law expressly provides that a prima

(emphasis added).) facie case of unlawful employment
There are several significant fea- discrimination can be established by

tures of these rules for employer lia- showing that "a policy or practice . . .
bility. First, the employer is made or a group of policies or practices.
liâble for the conduct of supervisory . results in a "disparate impact to the
personnel, even if there is no exer- detriment of any [protected] group";
cise, actual or implied, of the supervi- no proof is required as to which spe-
sor's superior economic power. This cific component or components
might happen, for example, if a super- caused the adverse effect. (§8-107,
visor harasses an employee of an en- subd. 17[a].) The respondent can then
tirely separate department. Second, establish, as affirmative defense, that
an employer is "deemed" to know each such practice or policy "bears a
that unlawful discrimination occurs if significant relationship to a significant
any manager or supervisor knows it. business objective of the [employer]
(Id., subd. 13[b](2).) This is clearly or does not contribute to the dispa-
intended to cover such cases as when, rate impact."

(1d.)
for example, the foreman of the com- in some ways, the new law shows a
pany's maintenance crew turns a greater sensitivity to legitimate busi-
blind eye to co-worker sexual harass- ness concerns than appears in some
ment of his sole female subordinate, congressional proposals to amend
but it may have a broader and, as yet, federal discrimination law. Notably,
undefined reach. Third, the idea that the city law would permit employers
an employer is liable for failing "to to defend their practices by showing
exercise reasonable diligence to pre- that they serve a "significant business
vent"

discriminatory practices it
objective." The objective is expressly

"should have known" about suggests not limited to successful job perfor-
that employers are implicitly required mance, but could include other legiti-
to take affirmative action to ferret out mate business needs as well, although
and fix any unlawful discrimination . what those might be is left undefined. .
occurring beneath the level of corpo- In addition, the Revised HRL states
rate visibility. expressly that its "disparate impact"

That such an affirmative obligation provisions are not "to be construed to
exists is implied by provisions of the mandate or endorse the use of quo-
Revised .HRL under which employers tas"

(id., subd. 17[c]). At the same
can mitigate civil penalties and puni- time, no limitation is placed on the
tive damages or, possibly, avoid liabil- scope of Commission authority to or-

ity entirely if they (1) establish der "affirmative action" as a remedy
"policies, programs and practices for to unlawful discrimination; and court-
the prevention and detection of un- ordered remedies or settlements that
lawful discriminatory

practices" and "are otherwise in accordance with
(2) maintain a record of no or "rela- law" are expressly unaffected with the
tively

few" prior incidents of unlawful
"no-quota" provision. There is, one

discrimination (apparently without might say, a built-in tension in the
regard to the pervasiveness or seri- Revised HRL on the question of em-
ousness of the incidents). (Id., subd. ployment quotas. Only time will tell
13[d], [e].) It is, however, the employ- how that tension will work its way out.
er's burden to prove that these condi-
tions are met.

prOCedures, Remedies
In addition, the Revised HRL autho-

rizes the Commission to establish by Significant changes are made in ad-
thorough rule making model preven- ministrative procedures and remedies
tive programs for employers to adopt. applicable to claims of unlawful dis-
Employers who can prove their ad- crimination. There is little doubt that
herence to the Commission's model the legislative drafters viewed this as
are immunized from any civil penal- a way to reduce the extended delays
ties or punitive damages which could in resolving complaints for which the
otherwise have been imposed for un- City Commission has long been criti-
lawful discrimination. cized. Some of these changes could,

however, actually cause further delays

Disparate Impact and increase litigation costs for em-
ployers who may have done no

In an apparent response to debates wrong. In addition, other changes
over the proposed Civil Rights Act of could impede voluntary mediation
19908 -- which was passed by Con- and conciliation. Yet, such voluntary
gress but vetoed by President Bush - resolution of disputes may be the only
the Revised HRL contains a special realistic way to deal effectively with
provision to address "disparate im- Continued on page 7, column 1
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(emphasis added).) 
There are several significant fea-

t\ues of these rules for employer lia-
bility. First, the employer is made 
liable for the conduct of supervisory . 
personnel, even if there is no exer-
cise, actual or implied, of the supervi-
sor's superior economic power. This 
might happen, for example, if a super-
visor harasses an employee of an en-
tirely separate department. Second, 
an employer is "deemed" to know 
that unlawful discrimination occurs if 
any manager or supervisor knows it. 
(Id., subd. 13[b](2).) This is clearly 
intended to cover such cases as when, 
for example, the foreman of the com-
pany's maintenance crew turns a 
blind eye to co-worker sexual harass-
ment of his sole female subordinate, 
but it may have a broader and, as yet, 
undefined reach. Third, the idea that 
an employer is liable for failing "to 
exercise reasonable diligence to pre-
vent" discriminatory practices it 
"should have known" about suggests 
that employers are implicitly required 
to take affirmative action to ferret out 
and fix any unlawful discrimination . 
occurring beneath the level of corpo-
rate visibility. · 

That such an affirmative obligation 
exists is implied by provisions of the 
Revised HRL under which employers 
can mitigate civil penalties and puni-
tive damages or, possibly, avoid liabil-
ity entirely if they (1) establish 
"policies, programs and practices for 
the prevention and detection of un-
lawful discriminatory practices" and 
(2) maintain a record of no or "rela-
tively few" prior incidents of unlawful 
discrimination (apparently without 
regard · to the pervasiveness or seri-
ousness of the incidents). (Id., subd. 
13[d], [e].) It is, however, the employ-
er's burden to prove that these condi-
tions are met. 

In addition, the Revised HRL autho-
rizes the Commission to establish by 
thorough rule making model preven-
tive programs for employers to adopt. 
Employers who can prove their ad-
herence to the Commission's model 
are immunized from any civil penal-
ties or punitive damages which could 
otherwise have been imposed for un-
lawful discrimination. 

Disparate Impact 
In an apparent response to debates 

over the proposed Civil Rights Act of 
19906 - .which was passed by Con-
gress but vetoed by President Blish ..:._ 
the Revised HRL contains a special 
provision to address "disparate im-

pact" discrimination. · The new city 
law expressly provides that a prima . 
facie case of unlawful employment i 
discrimination can be established by · 
showing that "a policy or practice ... 
or a group of policies or practices. 
results in a ~isparate impact to the 
detriment of any [protected] group"; 
no proof is required as to which spe-
cific component or components 
caused the adverse effect. (§8-107, 
subd. I 7[a].) The respondent can then 
establish, as affirmative defense, that 
each such practice or policy "bears a 
significant relationship to a significant 
business objective of the [employer] 
or does not contribute to the dispa-
rate impact." (Id.) 

In some ways, the new law shows a 
greater sensitivity to legitimate busi-
ness concerns than appears in some 
congressional proposals to amend 
federal discrimination law. Notably, 
the city law would permit employers 
to defend their practices by showing 
that they serve a "significant business 
objective." The objective is expressly 
not limited to successful job perfor-
mance, but could include other legiti-
mate business needs as well, although 
what those might be is left undefined. . 

In addition, the Revised HRL states 1· 

expressly that its "disparate impact" 
provisions are not "to be construed to 
mandate or endorse the use of quo-
tas" (id., subd. 17[c]). At the same 
time, no limitation is placed ori the 
scope of Commission authority to or-
der "affirmative action" as a remedy 
to unlawful discrimination; and court-
ordered remedies or settlements that 
"are otherwise in accordance with 
law" are expressly unaffected with the 
"no-quota" provision. There is, one · 
might say, a built-in tension in the 
Revised HRL on the question of em-
ployment quotas. Only time will tell 
how that tension will work its way out. 

Procedures, Remedies 
Significant changes are made in ad-

ministrative procedures and remedies 
applicable to claims of unlawful dis-
crimination. There is little doubt that 
the legislative drafters viewed this as 
a way to reduce the extended delays 
in resolving complaints for which the 
City Commission has long been criti-
cized. Some of these changes could, 
however, actually cause further delays _ 
and increase litigation costs for em-
p I oye rs who may have done no 
wrong. In addition, other changes 
could impede voluntary mediation 
and conciliation. Yet, such voluntary 
resolution of disputes may be the only 
realistic way to deal effectively with 
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derc_u!s the election of remedies 
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I been no administrative Proceedina 
i (88-502(b).) ·-o• 
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. ng an order embodying a concili-
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g nt or J~advertent noncom liance 
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Comm1ss1on order there are . . pe alti. • crmunal I n es of up to one year's i . ment and $ I mpnson-a 0,000 fine. (§8-129.) 
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Clvll Actions : - . ·: · 
1'n1er the · former City.· 'Human 

Riihts Law, there: was no provision 
· a · orlzing court actions on cla1ms of 

. :. discrimination. Commission 
p ' · were the sole means of 

,,. eri ·orcement. The Revised HRL 
'. ·~ses that system by creating new 

civil. actions. . 
. Two' of the new civil actions have a 

dititt·1$earing on alleged employment 
disaimination. These Include: (1) a 
new mechanism for government-Initi-
ated ~medles for .. systematic dis-
cri~Jnation" and (2) a right of 
indiyiduals who claim to be aggrieved 
by unlawful discrimination to go · di-
rectly to court for redress. Although 
these latter two civil actions dupli-
cate; irilarge degree, court actions al-
. ready available under existing state 
· and federal law, they do expand the 
:range of remedies employers may be 
,required to provide for unlawful 
discrimination. 

Systematic Discrimination Action: 
The revised law authorizes dvll ac-
tions on behalf of the Commjssion or 
the city whenever .. there is reason-
able cause to believe that a person or 
group of persons is engaged in a pat-

. tern or practice that results in the de• 
nial to ·any person of the full 
enjoyment of any right -=ured by 
[the HRL]." (88-402[a].) Systematic 
discrimination in employment with 
respect to hiring. promotion and dis· 
charge are among the explicit targets 
of this new authority. 

Prior. to commencing an action for 
systematic discrimination, the Corpo-
ration Counsel may initiate investiga-
tions and has subpoena power in that 
regard. There is no express prohibi• 
tion 'against utilizing in these cases 
infonnation·.obtained by the Commis-
sion ·_through 'its ~iscovery and lnves-
·ttgatJve recordkeeping procedures, 
which are more sweeping and less 
subject to judicial oversight than is 
the subpoena power given to the Cor-
ponition Counsel. Consequently, em-
ployers who comply with Commission 
recordkeeping demands must under-
stand that the information supplied 
could conceivably be turned over to 
the. Corporation Counsel for use in a 
systematic discrimination lawsuit 

Remedies available in systematic 
i discrimination actions include injunc-

tive relief, punitive as well as compen-
satory damages, and all forms of 
affirmative action that the Commis-

· . sion is authorized to granL ~er-
more, a civil ~ty of up to $250,000 
may be imposed . for S)'$lematic dis-
crimination where needed to .. vindi-
cate the public interest." (§8-404.) 
The statute expressly provides th.at 
civil penalties may be imposed in ad-
dition to any punitive damages or oth-
er affirmative remedies that might 
also be awarded. . 

lndioidual Civil Actions: The revised 
law also authorizes persons .. ag-
grieved" by an unlawful discrimina-
tory practice to sue for both 
compensatory and punitive_ damages, 
injunctive relief and .. such other rem-
edies as may be appropriate." (§8: 
502[a).) There is a three-year statute 
of limitations, which is tolled for prior 
administra~ proceedings dismissed 
for "administrative convenience." In 
the court's discretion. the prevailing 
party may be awarded costs and rea-
sonable attorney's fees. 

The issue· of punitive damages for 
unlawful discrimination is a much de-
bated topic. The proposed Civil Right 
Act of 1990 allowed for punitive dam-
ages but only for intentional discrimi-
nation committed .. with malice, or 
with reckless or callous disregard to 
the federally protected rights of . oth-
ers." F~rthermore; such damages 
were limited to $150,000 or actual 
compensatory damages, whichever is 
greater. Various venions of the civil 
rights legislation presently before 
Congress contain similar provisions. 
Neither restriction, however, is con-
tained in the Revised HRL Without 
statutory limitation, there is the ever-
present possibility of a staggering pu-
nitive d~ award.' 

The extensive relief available under 
the HRL certainly increases the likeli-
hood that truly aggrieved persons will 
have their rights fully vindicated. It 
also .. ups the ante" for all civil actions 
under the discrililination law; which 
makes them much more difficult to 
seWe and gives complalnlng party an 
incentive to by-pass the Commission 
and go directly to court. It may legiti-
mately be asked whether this will un-
wisely diverts resources to lawsuits 
rather than to corrective, remedial 
and preventive measures that, in the 
long run, would more effectively serve 
the public 1tood. 
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The Revided'HRIZis an unmistak-
able departurelfrom the traditiõnal
approach for enforcing laws against
employment discrimination. Its tenor
is more formal and more punitive
than prior law, with wide latitude.giv-
en to the Commission for the enforce-w
ment of human rights. Hopefully, the
Commission will adopt reasonable
policies and procedures and in the .
exercise of its powers, assure the em-
ployer community that it will be even-
handed toward those who have been
merely acetised, but not yet convicted

M e ust make
adjustments-to an.inimize their-poten-
tial exposure. Policies will have to be
reviewed to avoid inadvertent viola-
tions and to satisfy the implicit statu-

tory duty to "prevent and detect"

unlawful discrimination. While it is
still unclear just how much protection
these preventive programs will pro-

vide, reasonable steps involving limit-
ed expense can be taken now.

(1) 42 USC 812101 et seq.
(2) SeeSDHRGen.Couns.Mem., dated Oct. 28,

1987,re: Parris Moxleyv. Regional ThrnsitAuthor-
ity ("a decision to discipline or fire an employee
solely becausehe or she is suspected of being a
drug user on the basis of a "positive" urinalysis,
without regard to the employees actual job per-
formance, would constitute illegal discrimina-
tion"); SDHR Gen. Couns. Mem., dated .Nov. .
21,1979,re· Perez a State of Neto York et at But
see Porcellov. GenentsMotors Corp.,Case No. 3-
E-D45-103394(SDHRJan. -18,1990) ("a social or
casualdrug user is not disabled within the mean-
ing of the [State] Human Rights Law"). . .. .
. (3) See,e.g., Totem Taxi a State Human Righti

Appeal BL 65 NY2d 300,305,.491NYS2d293,295
(1985) ("the employer cannot be held liable for
an employee's discriminatory act unless the em-
player became a party to it by encouraging, con-
doning, or approving it"); State Universityu State
Human Rights Appeal Bd., 81 AD2d 688, 438
NYS2d 643 (3d Dept. 1981), aff'd, 55 NY2d 896,
449 NYS2d 29 (1982).

(4) 477 U.S. 57 (1986).
(5) See,e.g., Daniels n EssexGrottp Inc, - F2d

- , 1991U.S.App. LEXIS16158(7th Cir. July 24,
1991); North u Madison Area Assoc. for Retanfed
Citizens,844 F2d 401,407(7th Cir. 1988); Hicks a
GatesRubber Co., 833 F2d.1406, 1418 (10th Cir.
1987);Sparksu Pilot Freight Carriers Inc, 830 F2d
1554, 1558-60 (11th Cir. 1987); Yates u Acco
Corp., 819 F2d 630, 635-36 (6th Cir. 1987).

(6) S. 2104, 101st Cong., 2d Sess. (1990).
(7) See Thoseson a PenthostseInternational

Ltd., 149Misc2d 150,563 NYS2d968 (Sup.Ct. N.Y.
Co. 1990) (awarding $4 million in punitive dam-
ages and $60,000 in compensatory damages in
sexual harassment case) (size of punitive dam-
age award based in part on net worth of
defendant).

Michael Starr is counsel to Parker
Chapin Flattau & Klimpt He is a mem-
ber of a committee of the New York
Chamber of Commerce and Industry,
which represented business interests in
the legislative .drafting of the statute.
Parker Chapin associate Robert D.
Webb, assisted in the preparation of
this article.
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! adjustments-to.mjnimize. iheir-poten-:-
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still unclear• just how much protection 
these preventive· programs will pro- . 
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Appeal Bd., 65 NY2d 300,305.491 NYS2d 293,295 
(1985) ("the employer cannot be held liable for 
an employee's dlscrlmlnatoiy act unless the em-
ployer became a party .to It by encouraging, con-
doning, or approving it"); Slate llniuenity a State 
Human Righa Appeal Bd., 81 AD2cl 688, 438 
NYS2d 643 (3d Dept. 1981), aff'd, 55 NY2d 896, 
449 NYS2d 29 (1982). . 

(4) 477 u.s:_sr •0986). :· 
(5) See, e.g.,"Danlels o. Essa G,oup /RC, - F2d 

- , 1991 U.S. App. LEXIS 16158 (7th Cir. July 24,. 
1991); Notth v. Madison Alar A-. for Retaldetl 
Citizens, 844 F2d 401,407 (7th Cir. 1988); Hldt, u. 
Gates Rubber Co.,,833.F2d-1406, 1418 (10th Cir. 
1987); Spam a Pilot FrellJht Our#eis Int:., 830 F2d 
1554, 1558-60 (11th-Cir. 1987); Yates a A-
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(6) s. 2104, 101st. Co111-, 2d Sea. (1990). 
(7) See 7'homon .u. Pen"- lntemational 

ltd., 149 Misc2d 150, 563 NYS2d 968 (Sup.Ct. N.Y. 
Co. 1990) ( awarding $4 million in punitive dam-
ages and $60,000 in compensatory damages in 
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Michael Starr is counsel to Parker 
Chapin Flattau & Klimpl He is a mem-
ber of a committee of the New York 
Chamber of Commerce and Industry, 
which represented business interests in 

1 the legislative drafting of the statute. 
Parker Chapin associate Robert D. 
Webb, assisted in the preparation of 
this article. 
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For Immediate Release:
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REMARKS BY MAYOR DAVID N.. DINKINS
AT PUBLIC HEARING ON LOCAL LAWS

BLUE ROOM -- CITY HALL

TUESDAY, JUNE 18, 1991 -- 1:30 P.M.

I am pleased to have before me today Introductory 465-A, a

bill that dramatically overhauls the City's Human Rights Law.

Introductory 465-A was introduced in the Council at my request by

Sam Horwitz, Chair of the General Welfare Committee, and co-

sponsored by Council Members Horwitz, Foster, Maloney, Fields,

Povman, Ward,. Dryfoos, and Alter. This bill gives us a human

rights law that is the most progressive in the nation, and

reaffirms New York's traditional leadership role in civil rights.

I am particularly gratified to be signing Introductory 465-A

today because there has been no time in the modern civil rights

era when vigorous local enforcement of .anti-discrimination laws

has been more important. Since 1980, the federal government has

been steadily marching backward on 'civil rights issues. Even on

the state level, narrow interpretations of civil rights laws have

retarded progress. For example, the State Court of Appeals has

made it virtually impossible to hold taxi companies responsible

for the discriminatory acts committed by their drivers. There
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is, therefore, no incentive for these companies;to curb bias on

the part of their drivers, and persons of color still routinely

face difficu.1ty in getting a cab to take us where we want to go.

In the face of these state and national developments, we

have had no choice but to move forward independently. We have

not only enhanced specific sections of our law -- like the

provisions relating to holding taxi pompanies and other owners of

public accommodations liable for acts of their employees -- we

have set forth a policy that enables the Commission to ensure

that discrimination plays no role in the public life of the City.

As the committee report that accompanies this bill makes clear,

it is the intention of the Council that judges interpreting the

City's Human Rights Law are not to be bound by.restrictive state

and federal rulings and are to take seriously the requirement

that this law be liberally and independently construed.

I am also pleased that the City Council. -- by a vote of 34

to 1 -- saw through the specious arguments regarding quotas that

are hindering the passage of the Civil Rights Restoration Act in

Congress. Neither the federal bill nor this bill is a quota

bill, and it is time for the Presi4ent to stop seeking partisan

political advantage by pandering to and encouraging groundless

fears.

As the first comprehensive revision to the City's Human

Rights Law in 25 years, Introductory 465-A makes literally dozens

of improvements to the law. To illustrate just a few of the

(more)
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major gaps in the law that are being filled, consider the issues

of civil penalties, injunctions, and co-worker harassment.

Under current law, a person can be compensated for the

damages she has suffered as a result of having been discriminated

against, but we have had no authority to levy a fine for the harm

that act of bias does to the social fabric of the city. In other

words, you can be fined if you litter. or double-park, but not if

you discrimin.ate. With potential civil penalties ranging up to

$100,000 under Introductory 465-A, it becomes clear-that

discriminators now face much more serious consequences for their

acts. As cases begin to be prosecuted under the new law, it is

my hope that the existence of these penalties will exert a strong

deterrent effect against acts of bias.'

Under current law, the Commission can only get an injunction

in State Supremb Court in housing cases. The new law makes it

possible to enjoin employment and public accommodations

violations as well. This change will improve the ability of the

Commission to order meaningful anti-bias remedies after a hearing

and will cut down significantly on the time it takes to reach a

resolution of meritorious employment and public accommodations

cases.

.
I myself was surprised to learn that under current local

law, an employee who has been the victim. of sexual or racial

harassment at the hands of a co-worker can sue her employer but

cannot sue the co-worker himself. Without the possibility of

(more)
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legal action, co-worker harassment has continued to poison many

of our workplaces. The new law takes the fundamental step of

making all people legally responsible for their own

discriminatory conduct.

Among other changes, people for the first time will be able

. to go directly into State Supreme Court to assert their

discrimination claims, and will be permitted to be awarded

attorneys' fees and punitive damages where warranted. I hope

that the creation of a private right of action·
will supplement

the Commission's enforcement efforts and ease a portion of its

caseload·burden. Some forms of discrimination not previously

covered under City law -- like age discrimination in public

accommodations and most residential housing, and discrimination

on the basis of marital status in employment -- will now be

prohibited.

I want to commend, and personally thank Sam Horwitz for

sponsoring this bill and shepherding it through the Council. I

note, too, the enormous contributions of David Walker, Counsel to

the Committee on General Welfare.

Many members of my administration worked tirelessly to shape

this legislation. I thank Deputy Mayor Lynch and the members of
.

his intergovernmental staff, including Martha Hirst and Margo

Wolf. From the City Commission on Human.Rights,. I am grateful to

the Chairperson, Dennis deLeon and to his staff members Craig

Gurian, Cheryl Howard, Rolando Acosta and David Scott.

(more)
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Corporation Counsel Victor Kovner was.ably assisted by a number

of Law Department attorneys i'n drafting and redrafting this

landmark bill, including Andrea Cohen, Olivia Good an and Martha

Mann; also Jeffrey Friedlander, Linda Howard, Paul Rephen, David

Clinton and Myles Kuwahara.

By all accounts, the discussions and negotiations on this

bill between the Administration and. the Council reflected

tremendous diligence and spirited cooperation, and I am grateful

to you all.

.I also want to thank the many representatives of civil

rights groups and the business community who worked with us on

this legislation. Every effort was made to address the major

concerns of all parties.

There is still much work to be done to help us achieve the

goal of a truly open city. We have learned over the years that

change will not come without resistance; that the struggle for

civil rights must constantly be renewed; and that the struggle

for the rights of one group is indivisible from the struggle for

the rights of all other groups. The new human rights bill gives

us the legal tools we need today to, continue the fight. I'm

counting on the Commission and the Law Department to use these

tools to make sure that meritorious claims of discrimination are

promptly and vigorously prosecuted.

Introductory 465-A affects all the people of New York, of

course, but none so much as our children. We need to be able to

(more)
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1

2

3 THE CHAIRPERSON: Good afternoon.

4 I am Councilman Horwitz, of the General

5 Welfare Committee.

6 We are waiting for some work to be done

7 on a new revision in the bill. We will not be able

8 to start until we can start with the full bill,

9 discuss the full bill in its entirety.

10 If you have some patience, we will

11 start in a few minutes. Sorry about the delay.

12 (Recess.)

13 THE CRAIRPERSON: The Committee on

14 General Welfare is now in session.

15 Again, I apologize for the delay. We

16 are ready to go now. I want to make an opening

17 statement here.

18 I want to welcome the members of the

19 committee. I have Council Member Miriam

20 Friedlander from Manhattan, Herbert Povman from

21 Queens, Karen Koslowitz from Queens, a new member,

22 Council Member Dear from Brooklyn, and Walter

23 Ward.

24 I want to indicate that the proposed

25 Intro. No. 465 is the new human rights bill, and
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1

2 and the proposed 536-A, is the human rights bill.

3 I am pleased to announce that the

4 council and the administration have reached

5 agreement on all issues that distinguish the two

6 aforementioned bills, and have a consolidated bill,

7 465-A, which reflects the provisions that have been

8 agreed upon by the council and the Mayor.

9 Thus the , proposed Intro 465-A is the

10 document that we will focus on during today's

11 hearing.

12 As many of you know, there were primary

13 situations in which the council and the Mayor

14 differed on many issues, on the Commission and the

15 civil penalties. We have agreed to review the

16 issue of Commission autonomy one year after

17 enactment of the legislation, and also with respect

18 to civil penalties against the city.

19 If a city agency violates a final order

20 of the Commission, the full details of both of

21 these provisions are contained in the Committee

22 report, and I am sure that the administration will

23 speak about these issues during its testimony.

24 I believe that we all recognize the

25 importance of the legislation that we are
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1

2 considering today, to say the least. This is a

3 milestone legislation, and arriving at the final

4 draft of the bill, the committee was in constant

5 contact with business and real estate and religious

6 organizations, educational institutions and a wide

7 range of human rights organizations.

8 Working on the legislation was indeed

9 an intricate process. I am confident that the

10 present draft of proposed 465-A addresses all of

11 the various concerns raised by this legislation in

12 a reasonable manner.

13 It is clear that this bill will put the

14 city's law at the forefront of human rights laws,

15 and faced with restrictive interpretations of human

16 rights law at this time, particularly attention

17 would be given to section 9-130, of proposed Intro

18 465-A, which provides that the provisions of the

19 chapter, of this chapter shall be construed for the

20 accomplishment of the proposed thereof -- of the

21 purpose thereof.

22 It is imperative that restrictive

23 interpretations of the state or federal laws not be

24 imposed upon the city.

25 With that much said, I will begin the
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1

2 hearing and call up the administration. The office

3 of Management and Budget, Victor Kovner, the

4 Commissioner of Human Rights, Commissioner DeLeon

5 and other people.

6 Would you identify who will be sitting

7 there speaking on behalf of the city

8 administration.

9 MR. DeLEON: Good afternoon. My name is

10 Dennis DeLeon.

11 With me is our legal counsel, Craig

12 Gurian, legal counsel in the Law Enforcement Bureau

13 and myself, and Ms. Cohen from the Law Department

14 and Mr. Kovner. Both of these people have worked

15 long and hard with your staff.

16 THE CHAIRPERSON: Yes.

17 MR. DeLEON: Yes.

18 THE CHAIRPERSON: I am glad that we

19 have got to this point and I hope today that we can

20 pass the legislation and go beyond the road to

21 doing the things that the legislation says.

22 Commissioner.

23 MR. DeLEON: Dennis DeLeon,

24 Commissioner, chair of the City Human Rights

25 Commission.
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2 hearing and call up the administration. The office 

3 of Management and Budget, Victor Kovner, the 

4 Commissioner of Human Rights, Commissioner DeLeon 

5 and other people. 

6 Would you identify who will be sitting 

7 there speaking on behalf of the city 

8 administration. 

9 MR. DeLEON: Good afternoon. My name is 

10 Dennis DeLeon. 

11 With me is our legal counsel, Craig 

12 Gurian, legal counsel in the Law Enforcement Bureau 

13 and myself, and Ms. Cohen from the Law Department 

14 and Mr. Kovner. Both of these people have worked 

15 long and hard with your staff. 

16 THE CHAIRPERSON: Yes. 

17 MR. DeLEON: Yes. 

18 THE CHAIRPERSON: I am glad that we 

19 have got to this point and I hope today that we can 

20 pass the legisiation and go beyond the road to 

21 doing the things that the legislation says. 

22 Commissioner. 

23 MR. DeLEON: Dennis DeLeon, 

24 Commissioner, chair of the City Human Rights 

25 Commission. 
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1

2 We have been before this committee

3 several times in the past, and talked about the

4 different provisions of the law. I think that it

5 is a tribute to the City Council, that you would

6 have taken this action, this with the Mayor's

7 office on such an aggressive and forward looking

8 piece of legislation.

9 I think that this will be seen in

10 retrospect as one of the major accomplishments of

11 the City Council, during fiscal year 1991.

12 So, I think it is a major legislation

13 that will forever go to your benefit.

14 THE CHAIRPERSON: When I acknowledged

15 the members of the committee, excuse me--.

16 Sitting on my right is Walter Ward from

17 Queens. I apologize.

18 MR. DeLEON: Let me add to this. We

19 worked with your staff in closely trying to

20 identify legitimate concerns of the nonprofit

21 sector of religious institutions, of employers, of

22 employer organizations, and I think all the, I

23 think that the actual final product reflects that

24 input, reflects the desire to serve both interests,

25 both the legitimate interests of business and the
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1 

2 We have been before this committee 

3 several times in the past, and talked about the 

4 different provisions of the law. I think that it 

5 is a tribute to the City Council, that you would 

6 have taken this action, this with the Mayor's 

7 office on such an aggressive and forward looking 

8 piece of legislation. 

9 I think that this will be seen in 

10 retrospect as one of the major accomplishments of 

11 the City Council, during fiscal year 1991. 

12 So, I think it is a major legislation 

13 that will forever go to your benefit. 

14 THE CHAIRPERSON: When I acknowledged 

15 the members of the committee, excuse me--. 

16 Sitting on my right is Walter Ward from 

17 Queens. I apologize. 

18 MR. DeLEON: Let me add to this. We 

19 worked with your staff in closely trying to 

20 identify legitimate concerns of the nonprofit 

21 sector of religious institutions, of employers, of 

22 employer organizations, and I think all the, I 

23 think that the actual final product reflects that 

24 input, reflects the desire to serve both interests, 

25 both the legitimate interests of business and the 
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1

2 legitimate interest of those that care about human

3 rights enforcement.

4 It is a very thoughtful and subtle

5 compromise, to enable both sides, both interests to

6 be expressed adequately. It is earth shattering,

7 groundbreaking and earth shattering legislation and

8 it will forever be to your credit.

9 MR. KOVNER: Let me add, Mr. Chairman

10 -- Victor Kovner, the Corporation Counsel -- I

11 too would like to thank the enormous efforts of the

12 committee staff, David Walker on your left, who has

13 worked together with Andrew Cohen of the Law

14 Department, so many hours to put together what I

15 think is a remarkable piece of legislation, in

16 which the council can take great pride.

17 The Mayor, this morning, expressed once

18 again his enthusiasm and that we have before us,

19 before you, an outstanding piece of legislation

20 that moves the city forward in an important area,

21 more important area in protecting the human rights

22 of all who live in the City of New York.

23 There is a wide range of subjects.

24 There are remedies available to all who

25 face discrimination, that their claims will be
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1 

2 legitimate interest of those that care about human 

3 rights enforcement. 

4 It is a very thoughtful and subtle 

5 compromise, to enable both sides, both interests to 

6 be expressed adequately. It is earth shattering, 

7 groundbreaking and earth shattering legislation and 

8 it will forever be to your credit. 

9 MR. KOVNER: Let me add, Mr. Chai:anan 

10 Victor Kovner, the Corporation Counsel -- I 

11 too would like to thank the enonnous efforts of the 

12 committee staff, David Walker on your left, who has 

13 worked together with Andrew Cohen of the Law 

14 Department, so many hours to put together what I 

15 think is a remarkable piece of legislation, in 

16 which the council can take great pride. 

17 The Mayor, this morning, expressed once 

18 again his enthusiasm and that we have before us, 

19 before you, an outstanding piece of legislation 

20 that moves the city forward in an important area, 

21 more important area in protecting the human rights 

22 of all who live in the City of New York. 

23 There is a wide range of subjects. 

24 There are remedies available to all who 

25 face discrimination, that their claims will be 
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1

2 fairly and fully considered, and in terms of the

3 institutions affected by this, both the nonprofit

4 and the private sector, and the for profit

5 institutions. I think we heard them and have

6 addressed their principal concerns, so I think that

7 we have, it is rare that we can get such broad

8 support for so difficult a piece of legislation and

9 that is in large part because you, Mr. Chairman,

10 have stayed with it, and given so much of your time

11 to it; and I personally want to express my

12 appreciation for that.

13 MR. DeLEON: Let me add to the

14 appreciation to the Chair.

15 I have worked on a lot of bills over

16 the years, where I was with the Corporation

17 Counsel, and now with the City Human Rights

18 Commission and you recognize leadership when you

19 see it. What you provided on this bill was true

20 leadership, that has seen it through despite the

21 tough times and hard questions.

22 We always worked it out, pursuant to

23 your instructions and the Mayor's.

24 Thank you very much. I have similar

25 thanks to the staff and the hard work that they
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1 

2 fairly and fully considered, and in terms of the 

3 institutions affected by this, both the nonprofit 

4 and the private sector, and the for profit 

5 institutions. I think we heard them and have 

6 addressed their principal concerns, so I think that 

7 we have, it is rare that we can get such broad 

8 support for so difficult a piece of legislation and 

9 that is in large part because you, Mr. Chairman, 

10 have stayed with it, and given so much of your time 

11 to it; and I personally want to express my 

12 appreciation for that. 

13 MR. DeLEON: Let me add to the 

14 appreciation to the Chair. 

15 I have worked on a lot of bills over 

16 the years, where I was with the Corporation 

17 Counsel, and now with the City Human Rights 

18 Commission and you recognize leadership when you 

19 see it. What you provided on this bill was true 

20 leadership, that has seen it through despite the 

21 tough times and hard questions. 

22 We always worked it out, pursuant to 

23 your instructions and the Mayor's. 

24 Thank you very much. I have similar 

25 thanks to the staff and the hard work that they 
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1

2 provided on the issue.

3 THE CHAIRPERSON: Let me say this.

4 I as the chairman found that it was

5 very nice, in the meetings that we had, and we were

6 able to discuss things intelligently and at no time

7 did we yell and scream. We tried to do this thing

8 and do it right.

9 It was very nice working with all of

10 you, your people and and Victor Kovner and Dennis

11 DeLeon, and all your people. I want to thank Dave

12 Walker, counsel to my committee, who put a lot of

13 hours and work into it. I thank him publicly for

14 all the work that he did on it.

15 We will get into discussion on the

16 bill, because there are a few questions that we

17 need a little clarification for the people out

18 there, some people that came to testify on the

19 bill. We want to let them know, that everything is

20 clarified.

21 Some of the questions here may sound

22 familiar to you, but I think that they have to be

23 spelled out. If you don't mind, it might be a

24 little repetitious, of what we asked at the

25 previous meetings, but now that the final bill is
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1 

2 provided on the issue. 

3 THE CHAIRPERSON: Let me say this. 

4 I as the chairman found that it was 

5 very nice, in the meetings that we had, and we were 

6 able to discuss things intelligently and at no time 

7 did we yell and scream. We tried to do this thing 

8 and do it right. 

9 It was very nice working with all of 

10 you, your people and and Victor Kovner and Dennis 

11 DeLeon, and all your people. I want to thank Dave 

12 Walker, counsel to my committee, who put a lot of 

13 hours and work into it. I thank him publicly for 

14 all the work that he did on it. 

15 We will get into discussion on the 

16 bill, because there are a few questions that we 

17 need a little clarification for the people out 

18 there, some people that came to testify on the 

19 bill. We want to let them know, that everything is 

20 clarified. 

21 Some of the questions here may sound 

22 familiar to you, but I think that they have to be 

23 spelled out. If you don't mind, it might be a 

24 little repetitious, of what we asked at the 

25 previous meetings, but now that the final bill is 
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1

2 before you, it should be clarified.

3 What is a desperate impact case?

4 MR. DeLEON: A desperate impact case is

5 a case in which an employer practice, a test or

6 some standard, has a differential impact,

7 minorities or women, it affects them more than any

8 other group.

9 It has, it is a disproportionate impact

10 on one group, one of the protected groups.

11 All that does basically is gets you

12 past the first stage of the case, that you must

13 show as a plaintiff a desperate impact for a case

14 that you are relying upon, adequate statistics or

15 job practices to show discrimination, as opposed to

16 a case of discriminatory intent.

17 In an intent case, you look to see what

18 was said, what was done by the employer who

19 allegedly discriminated. An impact case is

20 important because you don't always have statements,

21 you don't always have things to infer

22 discriminatory intent, so what the law has done

23 over the years is said, well, we will look at the

24 impact of the practices that you think led to

25 discrimination and see whether they have a
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1 

2 before you, it should be clarified. 

3 What is a desperate impact case? 

4 MR. DeLEON: A desperate impact case is 

5 a case in which an employer practice, a test or 

6 some standard, has a differential impact, 

7 minorities or women, it affects them more than any 

8 other group. 

9 It has, it is a disproportionate impact 

10 on one group, one of the protected groups. 

11 All that does basically is gets you 

12 past the first stage of the case, that you must 

13 show as a plaintiff a desperate impact for a case 

14 that you are relying upon, adequate statistics or 

15 job practices to show discrimination, as opposed to 

16 a case of discriminatory intent. 

17 In an intent case, you look to see what 

18 was said, what was done by the employer who 

19 allegedly discriminated. An impact case is 

20 important because you don't always have statements, 

21 you don't always have things to infer 

22 discriminatory intent, so what the law has done 

23 over the years is said, well, we will look at the 

24 impact of the practices that you think led to 

25 discrimination and see whether they have a 
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1

2 disproportionate impact on minorities and women, et

3 cetera. If it does, then the employer has a burden

4 of showing that it is a business necessity, that it

5 has some job relationship.

6 That is the rationale for including

7 it. It is really a code differentiation also of

8 the existing case law decision in the council.

9 MR. KOVNER: I would add, this is an

10 area where we have gone beyond federal law. New

11 York City law, unlike what the Supreme Court did,

12 in the U.S. code, shifts the burden of proof and we

13 are not, we will· not be bound in the council, by

14 the unfortunate decisions of the U.S. Supreme Court

15 a few years ago, and the appropriate burden will

16 rest where it should, with respect to the

17 employer.

18 THE CHAIRPERSON: How does the standard

19 of employer liability under the two bills differ

20 from the existing standard? The one bill, I should

21 say.

22 MR. DeLEON: I will ask Craig Gurian

23 from my staff to answer that question, please.

24 MR. GURIAN: In the housing area, it

25 clarifies and codifies existing law that housing
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19 

disproportionate impact on minorities and women, et 

cetera. If it does, then the employer has a burden 

of showing that it is a business necessity, that it 

has some job relationship. 

That is the rationale for including 

it. It is really a code differentiation also of 

the existing case law decision in the council. 

MR. KOVNER: I would add, ·this is an 

area where we have gone beyond federal law. New 

York City law, unlike what the Supreme Court did, 

in the U.S. code, shifts the burden of proof and we 

are not, we will· not be bound in the council, by 

the unfortunate decisions of the U.S. Supreme Court 

a few years ago, and the appropriate burden will 

rest where it should, with respect to the 

employer. 

THE CHAIRPERSON: How does the standard 

of employer liability under the two bills differ 

20 from the existing standard? The one bill, I should 

21 say. 

22 MR. DeLEON: I will ask Craig Gurian 

23 from my staff to answer that question, please. 

24 MR. GURIAN: In the housing area, it 

25 clarifies and codifies existing law that housing 
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1

2 providers are reliable for the acts of their

3 employees and agents; they are liable.

4 In the areas of public accommodations

5 and employment, it takes some new steps to clarify

6 that an employer is going to be held liable for

7 actions that are known, committed by managerial or

8 supervisory personnel, and is also going to be held

9 liable when the employer should have known both the

10 conduct and either -- and failed to take

11 reasonable steps to prevent that behavior.

12 In addition, there is another step that

13 has been taken, which is liability for the acts of

14 independent contractors when they are carrying out

15 work in furtherance of an employer's business, and

16 committed discriminatory acts.

17 In that circumstance, where the

18 employer knows and acquiesces or condones the

19 discriminatory behavior, that employer will be held

20 liable as well.

21 MR. KOVNER: The legislation goes on to

22 provide, I think wisely, for the opportunity for

23 the employer to mitigate his or her liability for

24 penalties or punitive damages, by proving the

25 establishment of the policies, programs and
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providers are reliable for the acts of their 

employees and agents; they are liable. 

In the areas of public accommodations 

and employment, it takes some new steps to clarify 

that an employer is going to be held liable for 

actions that are known, committed by managerial or 

supervisory personnel, and is also going to be held 

liable when the employer should have known both the 

conduct and either -- and failed to take 

reasonable steps to prevent that behavior. 

In addition, there is another step that 

has been taken, which is liability for the acts of 

independent contractors when they are carrying out 

work in furtherance of an employer's business, and 

committed discriminatory acts. 

In that circumstance, where the 

employer knows and acquiesces or condones the 

discriminatory behavior, that employer will be held 

liable as well. 

MR. KOVNER: The legislation goes on to 

22 provide, I think wisely, for the opportunity for 

23 the employer to mitigate his or her liability for 

24 penalties or punitive damages, by proving the 

25 establishment of the policies, programs and 
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1

2 procedures, the prevention and detection of

3 discrimination in the work place.

4 I think that is the kind of salutatory

5 remediation that this legislation encourages.

6 MR. DeLEON: I think that's important

7 to see it as an incentive for employers to do the

8 right thing, because if they do the right thing and

9 have the structure set up, and there is a claim of

10 discrimination, which possibly proves true, but the

11 employer is not directly involved with, the

12 mitigation provision enables the employer to speak

13 out against the fines, based upon their actions.

14 It is a helpful provision, which will

15 make a difference.

16 THE CHAIRPERSON: Thank you.

17 How would the bill, have sanctions to

18 protect people with disabilities against.

19 discrimination, affect employers in drug testing

20 policies?

21 MR. GURIAN: Here again, I think the

22 concerns of the business community were heard in

23 the drafting process, and there is a provision in

24 the bill that makes clear that legitimate concerns

25 in relation to otherwise lawful drug testing are
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1 

2 procedures, the prevention and detection of 

3 discrimination in the work place. 

4 I think that is the kind of salutatory 

5 remediation that this legislation encourages. 

6 MR. DeLEON: I think that's important 

7 to see it as an incentive for employers to do the 

8 right thing, because if they do the right thing and 

9 have the structure set up, and there is a claim of 

10 discrimination, which possibly proves true, but the 

11 employer is not directly involved with, the 

12 mitigation provision enables the employer to speak 

13 out against the fines, based upon their actions. 

14 It is a helpful provision, which will 

15 make a difference. 

16 THE CHAIRPERSON: T~ank you. 

17 How would the bill, have sanctions to 

18 protect people with disabilities against. 

19 discrimination, affect employers in drug testing 

20 policies? 

21 MR. GURIAN: Here again, I think the 

22 concerns of the business community were heard in 

23 the drafting process, and there is a provision in 

24 the bill that makes clear that legitimate concerns 

25 in relation to otherwise lawful drug testing are 
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2 not described by this legislation.

3 MR. KOVNER: If the practices are

4 lawful, they are, they will not be impeded in the

5 slightest legislation -- (inaudible).

6 THE CHAIRPERSON: If an employee is a

7 reformed drug abuser and starts using them again

8 and begins to behave radically on job, missing days

9 and showing up late, would the employer be

10 prevented from firing the employee?

11 MR. DeLEON: They would not be

12 prevented in firing them. If the employee resumed

13 their drug additive status, that is not a covered

14 disorder, therefore would not be a disability.

15 Therefore, for practical purposes, it

16 would be treated as if any other abhorrent behavior

17 by an employee, which would be punished or

18 disciplined by the management. No, there is no

19 inhibition to firing an employee because they are

20 on drugs, actively on drugs.

21 THE CHAIRPERSON: I see. Okay.

22 Schools and other educational

23 institutions are included under the bill's

24 definition of placing-- place or provider of

25 public accommodations, whether they are currently
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not described by this legislation. 

MR. KOVNER: If the practices are 

lawful, they are, they will not be impeded in the 

slightest legislation -- (inaudible) . 

THE CHAIRPERSON: If an employee is a 

reformed drug abuser· and starts using them again 

and begins to behave radically on job, missing days 

and showing up late, would the employer be 

prevented from firing the employee? 

MR. DeLEON: They would not be 

prevented in firing them. If the employee resumed 

their drug additive status, that is not a covered 

disorder, therefore would not be a disability. 

Therefore, for practical purposes, it 

would be treated as if any other abhorrent behavior 

by an employee, which would be punished or 

disciplined by the management. No, there is no 

inhibition to firing an employee because they are 

on drugs, actively on drugs. 

THE CHAIRPERSON: I see. Okay. 

Schools and other educational 

institutions are included under the bill's 

definition of placing-- place or provider of 

public accommodations, whether they are currently 
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1

2 exempt, whereas they are currently exempt in the

3 definition.

4 What is the impact of including

5 educational institutions of providers of public

6 accommodations?

7 MR. DeLEON: In areas of delivery of

8 services, it will enable children or parents who

9 have a claim that one group of kids of one race or

10 one ethnicity are being excluded from certain

11 common activities.

12 For example, in the schools, it would

13 not require us to look into pedagogical questions,

14 which make it clear in the legislation that we will

15 not inquire into the teaching aspects of school,

16 but we are looking instead at the enrollment, at

17 the extension of different opportunities to give to

18 the school, making sure they are equal.

19 THE CHAIRPERSON: Well, including

20 schools under the definition of provider of public

21 accommodations, for schools to adopt a

22 multicultural curriculum or include information

23 about women's contributions to our country's

24 development and in their curriculum.

25 MR. DeLEON: We made a clear point of
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1 

2 exempt, whereas they are currently exempt in the 

3 definition. 

4 What is the impact of including 

5 educational institutions of providers of public 

6 accommodations? 

7 MR. DeLEON: In areas of delivery of 

8 services, it will enable children or parents who 

9 have a claim that one group of kids of one race or 

10 one ethnicity are being excluded from certain 

11 connnon activities. 

12 For example, in the schools, it would 

13 not require us to look into pedagogical questions, 

14 which make it clear in the legislation that we will 

15 not inquire into the teaching aspects of school, 

16 but we are looking instead at the enrollment, at 

17 the extension of different opportunities to give to 

18 the school, making sure they are equal. 

19 THE CHAIRPERSON: Well, including 

20 schools under the definition of provider of public 

21 accommodations, for schools to adopt a 

22 multicultural curriculum or include infonnation 

23 about women's contributions to our country's 

24 development and in their curriculum. 

25 MR. DeLEON: We made a clear point of 
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1

2 not addressing pedagogical issues. The Commission

3 urged school boards to do that.

4 We don't have the authority in this

5 legislation, as I read it, currently, to require

6 multicultural anything or women settings.

7 MR. KOVNER: It would not reach

8 curriculum at all.

9 THE CRAIRPERSON: Are there any members

10 of the committee that have any questions that they

11 would like to ask?

12 Carol Maloney, who is not a member of

13 the committee, but who is a co-sponsor of the

14 bill. Yes.

15 COUNCILMEMBER MALONEY: I would like to

16 commend our Chairman and David Walker for his hard

17 work, for chairing it.

18 The Mayor's office, you have shown a

19 commitment and concern and very deep caring about

20 the issue. All of you supported it and worked very

21 hard.

22 There is only one thing, children in

23 public accommodations was not added as a

24 discriminatory issue, under Section 4107, being

25 unlawful discriminatory practices.
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2 not addressing pedagogical issues. The Commission 

3 urged school boards to do that. 

4 We don't have the authority in this 

5 legislation, as I read it, currently, to require 

6 multicultural anything or women settings. 

7 MR. KOVNER: It would not reach 

8 curriculum at all. 

9 THE CHAIRPERSON: Are there any members 

10 of the committee that have any questions that they 

11 would like to ask? 

12 Carol Maloney, who is not a member of 

13 the comm~ttee, but who is a co-sponsor of the 

14 bill. Yes. 

15 COUNCILMEMBER MALONEY: I would like to 

16 commend our Chairman and David Walker for his hard 

17 work, for chairing it. 

18 The Mayor's office, you have shown a 

19 commitment and concern and very deep caring about 

20 the issue. All of you supported it and worked very 

21 hard. 

22 There is only one thing, children in 

23 public accommodations was not added.as a 

24 discriminatory issue, under Section 4107, being 

25 unlawful discriminatory practices. 

PEPPER COURT REPORTING SERVICE 

(516) 483-2900 

R. App. 678



17

1

2 As a mother of two small children,

3. where we have been barred from restaurants, just

4 because I am with a child, I feel is

5 discrimination. It is one thing if they were

6 crying or misbehaving, but if they are politely

7 sitting in their chair, and wanting to order

8 something to drink and being told to leave because

9 they are children, I feel that that is a

10 discrimination and I would like to put it forward,

11 as an amendment to the bill, and - -

12 MR. DeLEON: May I respond.

13 After the issue was raised, I had my

14 staff go back and look at the legislation again.

15 It was my impression that age discrimination, based

16 upon age, was covered for public accommodations.

17 Therefore, the protection that you

18 desired is already there.

19 COUNCILMEMBER MALONEY: You believe age

20 covers children?

21 MR. DeLEON: Yes. On page 12 of your

22 copy, I believe, the Commission is going to issue

23 regulations after the hearings, that would add the

24 age component. We are empowered at the top of page

25 12 there, the amendment adding age would not take

PEPPER COURT REPORTING SERVICE

(516) 483-2900

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021

17 

1 

2 As a mother of two small children, 

3. where we have been barred from restaurants, just 

4 because I am with a child, I feel is 

5 discrimination. It is one thing if they were 

6 crying or misbehaving, but if they are politely 

7 sitting in their chair, and wanting to order 

8 something to drink and being told to leave because· 

9 they are children, I feel that that is a 

10 discrimination and I would like to put it forward, 

11 as an amendment to the bill, and --

12 MR. DeLEON: May I respond. 

13 After the issue was raised, I had my 

14 staff go back and look at the legislation again. 

15 It was my impression that age discrimination, based 

16 upon age, was covered for public accommodations. 

17 Therefore, the protection that you 

18 desired is already there. 

19 COUNCILMEMBER MALONEY: You believe age 

20 covers children? 

21 MR. DeLEON: Yes. On page 12 of your 

22 copy, I believe, the Commission is going to issue 

23 regulations after the hearings, that would add the 

24 age component. We are empowered at the top of page 

25 12 there, the amendment adding age would not take 
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2 effect until the commission promulgates its rules

3 setting forth any exemptions.

4 I am sorry. The report that came with

5 the bill. I apologize.

6 COUNCILNEMBER MALONEY: I did not see

7 it in the bill.

8 MR. DeLEON: The report itself, not the

9 bill. The word age is part of the bill, for public

10 accommodations. We are looking for the exact

11 section now.

12 MR. KOVNER: By barring discrimination

13 on the grounds of age, that does not simply bar

14 discrimination as to seniors, but as to children as

15 well.

16 COUNCILMEMBER MALONEY: I would like to

17 see it in the bill. I would like to see where it

18 is in the bill and not in the memo of support.

19 MR. DeLEON: I will refer you to page

20 25, the very bottom section, four, where it says

21 public accommodations. If you go to the next page

22 you will see the word age or gender. The very top

23 of the page. Page 27.

24 COUNCILMEMBER MALONEY: You feel that

25 that covers it?
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2 effect until the commission promulgates its rules 

3 setting forth any exemptions. 

4 I am sorry. The report that came with 

5 the bill. I apologize. 

6 COUNCILMEMBBR MALONEY: I did not see 

7 it in the bill. 

8 MR. DeLEON: The report itself, not the 

9 bill. The word age is part of the bill, for public 

10 accommodations. We are looking for the exact 

11 section now. 

12 MR. KOVNBR: By barring discrimination 

13 on the grounds of age, that does not simply bar 

14 discrimination as to seniors, but as to children as 

15 well. 

16 COUNCILMEMBER MALONEY: I would like to 

17 see it in the bill. I would like to see where it 

18 is in the bill and not in the memo of support. 

19 MR. DeLEON: I will refer you to page 

20 25, the very bottom section, four, where it says 

21 public accommodations. If you go to the next page 

22 you will see the word age or gender. The very top 

23 of the page. Page 27. 

24 COUNCILMEMBER MALONEY: You feel that 

25 that covers it? 
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2 MR. DeLEON: Unlawful discriminatory

3 practice against any person, being the owner, et

4 cetera, et cetera, of any place, public

5 accommodation or provide public accommodation --

6 and we are missing a page here.

7 The version that I have of the City

8 Council bill is missing a page.

9 Could have actual or perceived race,

10 creed, color, national origin, age, gender,

11 disability, marital status -- et cetera.

12 COUNCILMEMBER MALONEY: Very well.

13 THE CHAIRPERSON: I think that covers

14 it.

15 Does anyone else have any questions?

16 Thank you.

17 I will relate it to the Mayor,

18 personally.

19 I appreciate the time and cooperation

20 and work that we did on the bill together, and the

21 cohesive working together of the City Council and

22 the Mayor's office.

23 I certainly hope that this will

24 continue with respect to other milestone

25 legislation as this is. This is a great bill and I
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2 MR. DeLEON: Unlawful discriminatory 

3 practice against any person, being the owner, et 

4 cetera, et cetera, of any place, public 

5 accommodation or provide public accommodation --

6 and we are missing a page here. 

7 The version that I have of the City 

8 Council bill is missing a page. 

9 Could have actual or perceived race, 

10 creed, color, national origin, age, gender, 

11 disability, marital status -- et cetera. 

12 COUNCILMEMBER MALONEY: Very well. 

13 THE CHAIRPERSON: I think that covers 

14 it. 

15 Does anyone else have any questions? 

16 Thank you. 

17 I will relate it to the Mayor, 

18 personally·. 

19 I appreciate the time and cooperation 

20 and work that we did on the bill together, and the 

21 cohesive working together of the City Council and 

22 the Mayor's office. 

23 I certainly hope that this will 

24 continue with respect to other milestone 

25 legislation as this is. This is a great bill and I 
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1

2 am very pleased to be the chairman of the

3 committee, and the members of the committee, I am

4 sure, will be jumping on to get co-sponsorship of

5 this and we will have many more sponsors when we

6 are finished.

7 Thank you. Thanks again, and we will

8 now have some people testify.

9 First, we will call on Dianne Dixon.

10 Ms. Dixon, would you identify yourself

11 for the record and your organization.

12 MS. DIXON: Yes. Good afternoon.

13 My name is Dianne Dixon, and I am

14 associate, assistant counsel for the Center for Law

15 and Social Justice. I am here today as the

16 Center's representative to the ad hoc coalition on

17 civil rights. Formed last fall, the Coalition,

18 composed of civil rights litigators and advocates,

19 reflects a broad cross section of diverse

20 interests, including racial minorities, the

21 disabled, gays and lesbians, women's groups and

22 religious organizations. Our common goal is the

23 promotion of human and civil rights in New York

24 City.

25 Let me begin by congratulating the
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2 am very pleased to be the chairman of the 

3 committee, and the members of the committee, I am 

4 sure, will be jumping on to get co-sponsorship of 

5 this and we will have many more sponsors when we 

6 are finished. 

7 Thank you. Thanks again, and we will 

8 now have some people testify. 

9 First, we will call on Dianne Dixon. 

10 Ms. Dixon, would you identify yourself 

11 for the record and your organization. 

12 MS. DIXON: Yes. Good afternoon. 

13 My name is Dianne Dixon, and I am 

14 associate, assistant counsel for the Center for Law 

15 and Social Justice. I am here today as the 

16 Center's representative to the ad hoc coalition on 

17 civil rights. Formed last fall, the Coalition, 

18 composed of civil rights litigators and advocates, 

19 reflects a broad cross section of diverse 

20 interests, including racial minorities, the 

21 disabled, gays and lesbians, women's groups and 

22 religious organizations. Our common goal is the 

23 promotion of human and civil rights in New York 

24 City. 

25 Let me begin by congratulating the 
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2 Committee on General Welfare for recognizing the

3 importance of strong civil rights laws especially

4 in these times when economic woes have increased

5 fear and intolerance among many who prefer

6 scapegoats to solutions. I would like to thank

7 this committee for scheduling this hearing and

8 thereby providing an opportunity for public comment

9 on the pending bill.

10 As you may remember, the coalition

11 testified on these bills at the last hearing, which

12 was held on April 22, 1991. At that time we

13 expressed our concern that the Mayor's version of

14 amendments would greatly erode the autonomy of the

15 New York City Commission on Human Rights. Given

16 that the Commission is entrusted with the authority

17 to enforce the city's human rights law, we were

18 distressed by the provisions in the Mayor's bill

19 which sought to undermine that authority by

20 requiring the Commission to refer those cases

21 appropriate for civil action to the Corporation

22 Counsel's office. We were pleased to see that the

23 council's version protected the Commission's

24 autonomy. Unfortunately, the current revisions in

25 the council's bill make it impossible for us to
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2 Committee on General Welfare for recognizing the 

3 importance of strong civil rights laws especially 

4 in these times when economic woes have increased 

5 fear and intolerance among many who prefer 

6 scapegoats to solutions. I would like to thank 

7 this committee for scheduling this hearing and 

8 thereby providing an opportunity for public comment 

9 on the pending bill. 

10 As you may remember, the coalition 

11 testified on these bills at the last hearing, which 

12 was held on April 22, 1991. At that time we 

13 expressed our concern that the Mayor's version of 

14 amendments would greatly erode the autonomy of the 

15 New York City Commission on Human Rights. Given 

16 that the Corrnnission is entrusted with the authority 

17 to enforce the city's human rights law, we were 

18 distressed by the provisions in the Mayor's bill 

19 which sought to undermine that authority by 

20 requiring the Commission to refer those cases 

21 appropriate for civil action to the Corporation 

22 Counsel's office. We were pleased to see that the 

23 council's version protected the Commission's 

24 autonomy. Unfortunately, the current revisions in 

25 the council's bill make it impossible for us to 

PEPPER COURT REPORTING SERVICE 

(516) 483-2900 

R. App. 683



22

1

2 support either version on this issue.

3 Now, under both bills, the Commission

4 must defer to the Corporation Counsel's office for

5 representation in a civil action. Apparently, what

6 makes the provision palletable to the council is

7 the addition of a requirement that this issue of

8 autonomy be reexamined, one year after the

9 enactment of the bill. Yet, it is a mystery, at

10 least to Coalition members, why this body believes

11 such a requirement would alleviate the obvious

12 conflict of interest problems inherent in the

13 current scheme and brought to the attention of the

14 body by almost every speaker who testified at the

15 last hearing, excluding obviously Victor Kovner.

16 Additionally, given that this

17 reexamination will be conducted by the Corporation

18 Counsel, and the Chairperson of the City Commission

19 on Human Rights, it is doubtful, at best, that a

20 meaningful scrutiny of the procedures will take

21 place. At the very least an independent body

22 should be commissioned to study the issue.

23 Anything less reeks of pretense and sham.

24 The other troublesome provisions which

25 the Coalition would like to address relate to the
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2 support either version on this issue. 

3 Now, under both bills, the Commission 

4 must defer to the Corporation Counsel's office'for 

5 representation in a civil action. Apparently, what 

6 makes the provision palletable to the council is 

7 the addition of a requirement that this issue of 

8 autonomy be reexamined, one year after the 

9 enactment of the bill. Yet, it is a mystery, at 

10 least to Coalition members, why this body believes 

11 such a requirement would alleviate the obvious 

12 conflict of interest problems inherent in the 

13 current scheme and brought to the attention of the 

14 body by almost every speaker who testified at the 

15 last hearing, excluding obviously Victor Kovner. 

16 Additionally, given that this 

17 reexamination will be conducted by the Corporation 

18 Counsel, and the Chairperson of the City Commission 

19 on Human Rights, it is doubtful, at best, that a 

20 meaningful scrutiny of the procedures will take 

21 place. At the very least an independent body 

22 should be commissioned to study the issue. 

23 Anything less reeks of pretense and sham. 

24 The other troublesome provisions which 

25 the Coalition would like to address relate to the 
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2 issue of civil penalties. As currently drafted,

3 both bills allow an employer to mitigate penalties

4 and damages much too easily. Whenever an employer

5 demonstrates that he or she adopted one or more of

6 a list of various anti-discrimination policies and

7 programs, prior to the discriminatory conduct

8 alleged in the complaint, the bills required that

9 these programs be considered to mitigate against

10 the imposition of civil penalties. Yet, under both

11 current state and federal law, an employer is

12 required to have an anti-discrimination policy in

13 place, which takes the form of the very programs

14 listed in the bills. Thus, you reward an employer

15 who complies procedurally with the existing law,

16 despite the fact that the same employer has been

17 found, either by the Commission or a court of law,

18 to discriminate. This is insane and sends a clear

19 signal to employers that this city is not serious

20 about stopping discrimination in the workplace.

21 The Coalition believes that the better

22 procedure is to change one word, in Section

23 8-107(13) (d).

24 I am not sure what the section is in

25 the new hot off the press bill that you have, but
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2 issue of civil penalties. As currently drafted, 

3 both bills allow an employer to mitigate penalties 

4 and damages much too easily. Whenever an employer 

s demonstrates that he or she adopted one or more of 

6 a list of various anti-discrimination policies and 

7 programs, prior to the discriminatory conduct 

8 alleged in the complaint, the bills required that 

9 these programs be considered to mitigate against 

10 the imposition of civil penalties. Yet, under both 

11 current state and federal law, an employer is 

12 required to have an anti-discrimination policy in 

13 place, which takes the form of the very pr_ograms 

14 listed in the bills. Thus, you reward an employer 

15 who complies procedurally with the existing law, 

16 despite the fact that the same employer has been 

17 found, either by the Commission or a court of law, 

18 to discriminate. This is insane and sends a clear 

19 signal to employers that this city is not serious 

20 about stopping discrimination in the workplace. 

21 The Coalition believes that the better 

22 procedure is to change one word, in Section 

23 8-107(13){d). 

24 I am not sure what the section is in 

25 the new hot off the press bill that you have, but 
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2 that is the number in the old bill.

3 Instead of stating that the listed

4 factors shall be considered in mitigation of the

5 amount of civil penalties, the provision should

6 read that the factors may be considered. In this

7 way, employers who have the programs in place, in

8 name only, will not be allowed to use these paper

9 policies to escape civil penalties.

10 Finally, we urge the Committee to allow

11 the imposition of civil penalties against city

12 defendants at the time liability is determined,

13 rather than require that a finding of contempt be

14 made. Civil penalties are always appropriate

15 whenever the public or the society at large has

16 been harmed by the egregious conduct of the

17 defendant. The intention is to compensate that

18 public harm and to deter others from engaging in

19 the in the unlawful conduct. This underlying

20 purpose for civil penalties does not change merely

21 because the defendant is a city agency. Thus, city

22 agencies should not be given a second chance to

23 discriminate as the triggering event for the

24 imposition of civil penalties.

25 Additionally, we agree that it would be
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that is the number in the old bill. 

Instead of stating that the listed 

factors shall be considered in mitigation of the 

amount of civil penalties, the provision should 

read that the factors may be considered. In this 

way, employers who have the programs in place, in 

name only, will not be allowed to use these paper 

policies to escape civil penalties. 

Finally, we urge the Committee to allow 

the imposition of civil penalties against city 

defendants at the time liability is determined, 

rather than require that a finding of contempt be 

made. Civil penalties are always appropriate 

15 whenever the public or the society at large has· 

16 been harmed by the egregious conduct of the 

17 defendant. The intention is to compensate that 

18 public harm and to deter others from engaging in 

19 the in the unlawful conduct. This underlying 

20 purpose for civil penalties does not change merely 

21 because the defendant is a city agency. Thus, city 

22 agencies should not be given a second chance to 

23 discriminate as the triggering event for the 

24 imposition of civil penalties. 

25 Additionally, we agree that it would be 
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2 inappropriate to deposit the funds collected from

3 city defendants into the city treasury. However,

4 we recommend that these monies be used to finance

5 anti-bias education programs, which are conducted

6 by non-city agency consultants. In this way, the

7 civil penalties compensate the public harm, punish

8 the city defendant and deter, through education,

9 future discrimination.

10 In closing, the Coalition wishes to

11 thank the Committee on General Welfare for its work

12 in bringing forth legislation which will truly

13 strengthen the protection of our rights enjoyed by

14 every citizen in the city.

15 We hope that a revised human rights law

16 for New York City will be enacted quickly.

17 Thank you.

18 THE CHAIRPERSON: Thank you very much.

19 Next is Bruce Egert.

20 MR. EGERT: Good afternoon

21 Mr. Chairman. My name is Bruce Egert. I am a

22 practicing lawyer here in New York County and I am

23 also the Chair of the Civil Rights Committee of New

24 York, regional office of the Anti-defamation

25 League, and a member of the National Legal Affairs
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inappropriate to deposit the funds collected from 

city defendants into the city treasury. However, 

we recommend that these monies be used to finance 

anti-bias education programs, which are conducted 

by non-city agency consultants. In this way, the 

civil penalties compensate the public harm, punish 

the city defendant and deter, through education, 

future discrimination. 

In closing, the Coalition wishes to 

thank the Committee on General Welfare for its work 

in bringing forth legislation which will truly 

strengthen the protection of our rights enjoyed·· by 

every citizen in the city. 

We hope that a revised human rights law 

for New York City will be enacted quickly. 

Thank you. 

THE CHAIRPERSON: Thank you very much. 

Next is Bruce Egert. 

MR. EGERT: Good afternoon 

21 Mr. Chairman. My name is Bruce Egert. I am a 

22 practicing lawyer here in New York County and I am 

23 also the Chair of the Civil Rights Committee of New 

24 York, regional office of the Anti-defamation 

25 League, and a member of the National Legal Affairs 
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1

2 Council.

3 I previously testified before this

4 Committee in support of this bill, and I am not

5 going to go over the reason for our support, but I

6 wish to underscore it. We are in favor of the

7 bill. I refer you, Mr. Chairman, as well as the

8 Committee Members to the two page testimony that I

9 have introduced here today and I will just go over

10 it briefly, in the short amount of time that we

11 have.

12 The problems that we have with the

13 human rights bill, as proposed, is that it allows

14 the Corporation Counsel, the sole right to litigate

15 cases in court when it chooses to delegate the

16 responsibility to the Commission.

17 We feel that this would weaken the

18 enforcement of the bill and create a conflict of

19 interest. A number of people have mentioned this

20 fact. It is unacceptable to have a conflict of

21 interest, when the lawyer for the Corporation

22 Counsel is in effect litigating against itself.

23 Secondly, the ADL reaffirms its long

24 held position of being against quotas. That has

25 become an issue in the federal legislation, now
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2 Council. 

3 I previously testified before this 

4 Committee in support of this bill, and I am not 

5 going to go over the reason for our support, but I 

6 wish to underscore it. We are in favor of the 

7 bill. I refer you, Mr. Chairman, as well as the 

8 Committee Members to the two page testimony that I 

9 have introduced here today and I will just go over 

10 it briefly, in the short amount of time that we 

11 have. 

12 The problems that we have with the 

13 human rights bill, as proposed, is that it allows 

14 the Corporation Counsel, the sole right to litigate 

15 cases in court when it chooses to delegate the 

16 responsibility to the Commission. 

17 We feel that this would weaken the 

18 enforcement of the bill and create a conflict of 

19 interest. A number of people have mentioned this 

20 fact. It is unacceptable to have a conflict of 

21 interest, when the lawyer for the Corporation 

22 Counsel is in effect litigating against itself. 

23 Secondly, the ADL reaffirms its long 

24 held position of being against quotas. That has 

25 become an issue in the federal legislation, now 
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2 being considered. ADL supported the 1990 Civil

3 Rights bill, it also supported, now supports the

4 1991 Civil Rights bill, but it is against quotas.

5 The bill before this committee right

6 now does make mention of the disparate impact, and

7 we feel that this will solve the problem, so long

8 as you have the language in there that says nothing

9 within this subsection shall be construed to

10 mandate or enforce the use of quotas.

11 We further point out that the mere

12 existence after statistical imbalance is not alone

13 sufficient to establish a prima facie case of

14 disparate impact violation. Several steps have to

15 be taken before quotas or that type of quota

16 activity can be used.

17 Thirdly, we welcome the solution found

18 in your bill as to civil penalties assessed against

19 city agencies by proposing that such funds be

20 used by city agencies for anti-bias and

21 anti-discrimination purposes. We don't feel that

22 such assessment should be shifted from one agency

23 to another. That won't solve the problem. But,

24 rather if they can be earmarked towards specific

25 anti-bias activities that the city regularly
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being considered. ADL supported the 1990 Civil 

Rights bill, it also supported, now supports the 

1991 Civil Rights bill, but it is against quo~as. 

The bill before this committee right 

now does make mention of the disparate impact, and 

we feel that this will solve the problem, so long 

as you have the language in there that says nothing 

within this subsection shall be construed to 

mandate or enforce the use of quotas. 

We further point out that the mere 

existence after statistical imbalance is not alone 

sufficient to establish a prima facie case of 

disparate impact violation. Several steps have to 

be taken before quotas or that type of quota 

activity can be used. 

Thirdly, we welcome the solution found 

in your bill as to civil penalties assessed against 

city agencies by proposing that such funds be 

used by city agencies for anti-bias and 

21 anti-discrimination purposes. We don't feel that 

22 such assessment should be shifted from one agency 

23 to another. That won't solve the problem. But, 

24 rather if they can be earmarked towards specific 

25 anti-bias activities that the city regularly 
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2 engages in, it will provide a more useful

3 solution.

4 Other than that, Mr. Chairman, I thank

5 you for the time on behalf of the ADL. We wish to

6 thank the Committee for scheduling the hearing,

7 giving me the opportunity on behalf of the ADL to

8 testify, and we hope that the City Council will

9 reconsider the compromise that was made with the

10 administration on Commission autonomy and quickly

11 adopt the new Human Rights bill.

12 Thank you very much.

13 THE CHAIRPERSON: Thank you for your

14 testimony.

15 Next is Raul Magril. Would you

16 identify yourself for the record.

17 MR. MAGRIL: Yes.

18 THE CHAIRPERSON: We are joined by

19 Mr. Jose Rivera from the Bronx.

20 MR. MAGRIL: I am Paul Magril, the

21 vice-president of government affairs for the New

22 York Chamber of Commerce and industry. I thank you

23 for the opportunity to appear before you.

24 This is the third time that I have

25 appeared before this committee to express the
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engages in, it will provide a more useful 

solution. 

Other than that, Mr. Chairman, I thank 

you for the time on behalf of the ADL. We wish to 

thank the Committee for scheduling the hearing, 

giving me the opportunity on behalf of the ADL to 

testify, and we hope. that the City Council will 

reconsider the compromise that was made with the 

administration on Commission autonomy and quickly 

adopt the new Human Rights bill. 

Thank you very much. 

THE CHAIRPERSON: Thank you for your 

testimony. 

Next is Raul Magril. Would you 

identify yourself for the record. 

MR. MAGRIL: Yes. 

THE CHAIRPERSON: We are joined by 

Mr. Jose Rivera from the Bronx. 

MR. MAGRIL: I am Paul Magril, the 

vice-president of government affairs for the New 

York Chamber of Commerce and industry. I thank you 

23 for the opportunity to appear before you. 

24 This is the third time that I have 

25 appeared before this committee to express the 
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1

2 concerns of our members regarding the two bills,

3 now one bill that would amend the city's human

4 rights law.

5 From the beginning, the chamber

6 recognized that the Human Rights law should be

7 revised and the power of the Human Rights

8 Commission should be strengthened, if it is to be a

9 more effective body capable of fighting

10 discrimination.

11 Consequently, we have not raised

12 objections to many of the bill's key provisions

13 that increase significantly the responsibilities

14 and potential liability of employers, such as the

15 imposition of civil penalties and the creation of

16 liability for discriminatory acts of employees.

17 We have objected only to those

18 provisions that would impose what we believe to be

19 unnecessary and excessive burdens on business, and

20 that would delay rather than expedite the process.

21 While great progress has been made over

22 the past few months to improve the bill, a number

23 of flaws remain that we believe will undermine its

24 effectiveness.

25 However, I must stress that in the
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concerns of our members regarding the two bills, 

now one bill that would amend the city's human 

rights law. 

From the beginning, the chamber 

recognized that the Human Rights law should be 

revised and the power of the Human Rights 

Commission should be strengthened, if it is to be a 

more effective body capable of fighting 

discrimination. 

Consequently, we have not raised 

objections to many of the bill's key provisions 

that increase significantly the responsibilities 

and potential liability of employers, such as the 

imposition of civil penalties and the creation of 

liability for discriminatory acts of employees. 

We have objected only to those 

provisions that would impose what we believe to be 

unnecessary and excessive burdens on business, and 

that would delay rather than expedite the process. 

While great progress has been made over 

the past few months to improve the bill, a number 

of flaws remain that we believe will undermine its 

effectiveness. 

However, I must stress that in the 
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1

2 previous times that we have testified, our

3 objections dealt with entire sections of the bill,

4 and I am pleased to be able to say that our

5 objections now have been reduced to changes in

6 wording that we would like to see. These need to

7 be fundamental, but I stress the progress that has

8 been made.

9 Rather than going into all of what we

10 see are the flaws in the bill, I will mention a few

11 of the ones that are of most concern to us.

12 The first is in the procedural area.

13 The bill seeks to establish very formal

14 procedural rules for the adjudication of claims.

15 At a time when moderate administrative practice

16 seeks to streamline procedures regarding disputes,

17 the formal rules are a step backward and will

18 generate disputes. The council rules would delay

19 rather than expedite the process and increase the

20 Commission's large backlog of cases.

21 Increased litigation and longer delays

22 will hurt employers and individuals with valid

23 discrimination claims, ironically.

24 For example, the employers would still

25 be required to have their answer verified, and to
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previous times that we have testified, our 

objections dealt with entire sections of the bill, 

and I am pleased to be able to say that our 

objections now have been reduced to changes in 

wording that we would like to see. These need to 

be fundamental, but I stress the progress that has 

been made. 

Rather than going into all of what we 

see are the flaws in the bill, I will mention a few 

of the ones that are of most concern to us. 

The first is in the procedural area. 

The bill seeks to establish very formal 

procedural rules for the adjudication of claims. 

At a time when moderate administrative practice 

seeks to streamline procedures regarding disputes, 

the formal rules are a step backward and will 

generate disputes. The council rules would delay 

rather than expedite the process and increase the 

Commission's large backlog of cases. 

Increased litigation and longer delays 

will hurt employers and individuals with valid 

discrimination claims, ironically. 

24 

25 

For example, the employers would still 

be required to have their answer verified, and to 
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1

2 state all of their affirmative defenses in their

3 answer.

4 We believe that just these two

5 provisions alone establish and are a trap for the

6 unwary, particularly for the businesses, most of

7 whom are small that don't have the benefit of

8 in-house council. Many attorneys don't even know

9 what an affirmative defense is (inaudible) and

10 others are unfamiliar with the law, and could get

11 trapped by many of the procedural requirements.

12 We would like see some of those

13 changed.

14 Also, we think that those requirements

15 are going to further delay the process rather than

16 expedite it. I found interesting that while the

17 bill imposes substantial procedural obligations on

18 the respondents, the time limitations placed on the

19 Commission, with respect to investigate the

20 complaint, will be dropped and will be set by rule

21 and regulation.

22 The second area that we would like to

23 see changed deals with the reasonable accommodation

24 of the disabled. The definition of disability in

25 particular is not consistent with the definition
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state all of their affirmative defenses in their 

answer. 

We believe that just these two 

provisions alone establish and are a trap for the 

unwary, particularly for the businesses, most of 

whom are small that don't have the benefit of 

in-house council. Many attorneys don't even know 

what an affirmative defense is (inaudible) and 

others are unfamiliar with the law, and could get 

trapped by many of the procedural requirements. 

We would like see some of those 

changed. 

Also, we think that those requirements 

are going to further delay the process rather than 

expedite it. I found interesting that while the 

bill imposes substantial procedural obligations on 

the respondents, the time limitations placed on the 

Commission, with respect to investigate the 

complaint, will be dropped and will be set by rule 

and regulation. 

The second area that we would like to 

see changed deals with the reasonable accommodation 

of the disabled. The definition of disability in 

particular is not consistent with the definition 
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1

2 found in the federal ADA, Americans with Disability

3 Act. There is no showing that the ADA, which has

4 been, which is seen by virtually everyone as a

5 landmark piece of progressive legislation, is

6 insufficient in this area. We do not believe that

7 it is necessary to require business to comply with

8 the different standards, especially when the

9 federal standards have been shown to be effective

10 and there is no showing that they are not doing the

11 job.

12 . Another area is in the penalty

13 provisions. The punitive damages we seek have been

14 added to civil penalties, so that a claimant can

15 receive both civil penalties and punitive damages.

16 No standards have been given for the

17 punitive damages. Since both punitive and civil

18 penalties are intended to deter discriminatory

19 conduct, we don't see the need for both to be in

20 there.

21 We have a number of specific objections

22 to the bill, but I would like to make a general

23 comment -- on what I view to be a fundamental

24 problem in the process of developing the bill.

25 The Chamber is not a traditional
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found in the federal ADA, Americans with Disability 

Act. There is no showing that the ADA, which has 

been, which is seen by virtually everyone as a 

landmark piece of progressive legislation, is 

insufficient in this area. We do not believe that 

it is necessary to require business to comply with 

the different standards, especially when the 

federal standards have been shown to be effective 

and there is no showing that they are not doing the 

job. 

. Another area is in the penalty 

provisions. The punitive damages we seek have been 

added to civil penalties, so that a claimant can 

receive both civil penalties and punitive damages. 

No standards have been given for the 

punitive damages. Since both punitive and civil 

penalties are intended to deter discriminatory 

conduct, we don't see the need for both to be in 

there. 

We have a number of specific objections 

to the bill, but I would like to make a general 

comment on what I view to be a fundamental 

problem in the process of developing the bill. 

25 The Chamber is not a traditional 
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1

2 business advocacy organization. The city's

3 business community has shown that it is committed

4 to strengthening the social fabric of the city and

5 want to build a competitive and profitable

6 businesses community.

7 We work together to devote resources on

8 problems that affect the entire New York community,

9 including housing, education, economic development

10 and jobs.

11 Despite the commitment, the business

12 comm1mity was excluded from all discussions

13 concerning the original drafting of these bills.

14 Consequently, the bill attempted to balance the

15 interests of employees and employers, or to resolve

16 issues in a way that increased protection from

17 discrimination without imposing excessive burdens

18 on business.

19 Rather than being viewed as a willing

20 partner, I believe that the business community was

21 viewed by some as a group that would seek to

22 obstruct the development of this very important

23 legislation.

24 I would hope that our conduct during

25 the negotiations that have produced the final
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2 business advocacy organization. The city's 

3 business community has shown that it is committed 

4· to strengthening the social fabric of the city and 

5 want to build a competitive and profitable 

6 businesses community. 

7 We work together to devote resources on 

8 problems that affect the entire New York community, 

9 including housing, education, economic development 

10 and jobs. 

11 Despite the commitment, the business 

12 community was excluded from all discussions 

13 concerning the original drafting of these bills. 

14 Consequently, the bill attempted to balance the 

15 interests of employees and employers, or to resolve 

16 issues in a way that increased protection from 

17 discrimination without imposing excessive burdens 

18 on business. 

19 Rather than being viewed as a willing 

20 partner, I believe that the business community was 

21 viewed by some as a group that would seek to 

22 obstruct the development of this very important 

23 legislation. 

24 I would hope that our conduct during 

25 the negotiations that have produced the final 
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1

2 version of the bill, this bill, show that we are

3 interested in working with the City Council and the

4 administration in a constructive manner in this

5 area.

6 The fact that so many of our concerns

7 have been heard and that many of our principal

8 concerns have been addressed in the final version,

9 I think does show that we have been moving in that

10 direction.

11 We look forward to continuing to work

12 with you in this manner and that the Commission

13 promulgates the rules and regulations that are to

14 follow.

15 The fact remains that the bill before

16 you represents a dramatic improvement over the

17 original draft. Unlike the original draft

18 amendments that have been made, which address the

19 legitimate concerns of business without undermining

20 any of the essential provisions of the bill.

21 While there may be some who would be

22 sceptical, our aim throughout the process was to

23 develop a bill that the business community could

24 support, with a message to send to Washington and

25 the other localities around the country.
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2 version of the bill, this bill, show that we are 

3 interested in working with the City Council and the 

4 administration in a constructive manner in this 

5 area. 

6 The fact that so many of our concerns 

7 have been heard and that many of our principal 

8 concerns have been addressed in the final version, 

9 I think does show that we have been moving in that 

10 direction. 

11 We look forward to continuing to work 

12 with you in this manner and that the Commission 

13 promulgates the rules and regulations that are to 

14 follow. 

15 The fact remains that the bill before 

16 you represents a dramatic improvement over the 

17 original draft. Unlike the original draft 

18 amendments that have been made, which address the 

19 legitimate concerns of business without undermining 

20 any of the essential provisions of the bill. 

21 While there may be some who would be 

22 sceptical, our aim throughout the process was to 

23 develop a bill that the business community could 

24 support, with a message to send to Washington and 

25 the other localities around the country. 
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1

2 While we can't support the bill, we are

3 mindful of the progress that has been made and

4 pleased that our comments have been heard and so

5 many of our concerns have been addressed.

6 We commend the administration and the

7 Council for working with us to develop what we

8 think is a great improved bill, and we are

9 particularly appreciative of the efforts of

10 leadership of Councilman Horwitz and your staff.

11 It has been a long haul and we have

12 been dealing with the bill for about a year and a

13 half, and there are many things in here that I

14 think everybody can be proud of.

15 The business community also, I think,

16 can be included in that group and we thank all of

17 you for your efforts and your leadership on this

18 issue.

19 THE CHAIRPERSON: Thank you. I

20 appreciate your comments.

21 At this point, there is nobody else who

22 wishes to testify?

23 THE SERGEANT AT ARMS: Yes. We have

24 one more person.

25 THE CHAIRPERSON: Please identify
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2 While we can't support the bill, we are 

3 mindful of the progress that has been made and 

4 pleased that our comments have been heard and so 

5 many of our concerns have been addressed. 

6 We commend the administration and the 

7 Council for working with us to develop what we 

8 think is a great improved bill, and we are 

9 particularly appreciative of the efforts of 

10 leadership of Councilman Horwitz and your staff. 

11 It has been a long haul and we have 

12 been dealing with the bill for about a year and a 

13 half, and there are many things in here that I 

14 think everybody can be proud of. 

15 The business community also, I think, 

16 can be included in that group and we thank all of 

17 you for your efforts and your leadership on this 

18 issue. 

19 THE CHAIRPERSON: Thank you. I 

20 appreciate your comments. 

21 At this point, there is nobody else who 

22 wishes to testify? 

23 THE SERGEANT AT ARMS: Yes. We have 

24 one more person. 

25 THE CHAIRPERSON: Please identify 
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1

2 yourself for the record.

3 THE WITNESS: Mark Leeds, counsel to

4 the New York City Mayor's office, People with

5 Disabilities.

6 I just wanted to note in response to

7 the last speaker that there are differences already

8 between the city and the federal laws, with respect

9 to certain people with disabilities, and there are

10 differences with state laws and business.

11 They are required to comply with the most

12 stringent situations with respect to each of

13 these..

14 I believe that the city Human Rights

15 law provisions relating to disabilities, I think,

16 represent a step forward in that regard, to bring

17 the city again into the forefront in this area.

18 One other note that I would make is

19 that under the city Human Rights law, there is a

20 need for an answer and the requirement that the

21 respondents do answer, because in order to move the

22 proceedings along at an appropriate pace, we right

23 now, what happens is frequently the respondents do

24 not answer, or delay significantly in answering,

25 and this legislation addresses that issue.
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1 

2 yourself for the record. 

3 THE WITNESS: Mark Leeds, counsel to 

4 the New York City Mayor's office, People with 

5 Disabilities. 

6 I just wanted to note in response to 

7 the last speaker that there are differences already 

8 between the city and the federal laws, with respect 

9 to certain people with disabilities, and there are 

10 differences with state laws and business. 

11 They are required to comply with the most 

12 stringent situations with respect to each of 

13 these .. 

14 I believe that the city Human Rights 

15 law provisions relating to disabilities, I think, 

16 represent a step forward in that regard, to bring 

17 the city again into the forefront in this area. 

18 One other note that I would make is 

19 that under the city Human Rights law, there is a 

20 need for an answer and the requirement that the 

21 respondents do answer, because in order to move the 

22 proceedings along at an appropriate pace, we right 

23 now, what happens is frequently the respondents do 

24 not answer, or delay significantly in answering, 

25 and this legislation addresses that issue. 
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2 Thank you.

3 THE CHAIRPERSON: Thank you very much.

4 THE WITNESS: M[ay I testify?

5 THE CHAIRPERSON: Did you fill out a

6 form?

7 THE WITNESS: No.

8 THE CHAIRPERSON: Would you identify

9 yourself? You can fill it out when you finish it.

10 THE WITNESS: Walter Fields, Community

11 Service Society of New York.

12 THE CHAIRPERSON: Yes.

13 MR. FIELDS: Let me begin by saying

14 that I regret that I did not have the opportunity

15 to review the compromise bill, so some of the

16 remarks that I make maybe dated.

17 I am the government policy analyst of

18 the political development department of the

19 Community Service Society and I am here testifying

20 on behalf of the Community Service Society and its

21 president David R. Jones.

22 The Community Service Society is a

23 not-for-profit social service agency that for

24 nearly 150 years has addressed the health,

25 education and social welfare needs of the poor,
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2 Thank you. 

3 THE CHAIRPERSON: Thank you very much. 

4 THE WITNESS: May I testify? 

5 THE CHAIRPERSON: Did you fill out a 

6 form? 

7 

8 

THE WITNESS: No. 

THE CHAIRPERSON: Would you identify 

9 yourself? You can fill it out when you finish it. 

10 THE WITNESS: Walter Fields, Community 

11 Service Society of New York. 

12 THE CHAIRPERSON: Yes. 

13 MR. FIELDS: Let me begin by saying 

14 that I regret that I did not have the opportunity 

15 to review the compromise bill, so some of the 

16 remarks that I make maybe dated. 

17 I am the government policy analyst of 

18 the political development department of the 

19 Community Service Society and I am here testifying 

20 on behalf of the Community Service Society and its 

21 president David R. Jones. 

22 The Community Service Society is a 

23 not-for-profit social service agency that for 

24 nearly 150 years has addressed the health, 

25 education and social welfare needs of the poor, 
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1

2 recent immigrants and the racial and ethnic

3 minorities of our city. Today, we continue our

4 mission by seeking the political empowerment of

5 those who have historically been discriminated

6. against and kept out of the political process.

7 I would like to thank the Committee for

8 the opportunity to comment on the proposed

9 amendments to our city's Human Rights law. It is

10 appropriate that this discussion is taking place

11 considering the current level of debate in

12 Washington over the Civil Rights act of 1991. The

13 tone of the debate in our nation's capitol should

14 serve as a motivation for our city to reaffirm its

15 commitment to protect and advance the rights of all

16 citizens, regardless of race, ethnicity, gender,

17 religion or sexual preference.

18 Indeed, the City Council should be

19 commended for its efforts with respect to the

20 legislation before us today.

21 We have reviewed the introductions of

22 465-A and 536-A and raise the following points of

23 concern.

24 Each bill contains language which

25 stipulates that the Corporation Counsel can
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2 recent immigrants and the racial and ethnic 

3 minorities of our city. Today, we continue our 

4 mission by seeking the political empowerment of 

5 those who have historically been discriminated 

6. against and kept out of the political process. 

7 I would like to thank the Committee for 

8 the opportunity to comment on the proposed 

9 amendments to our city's Human Rights law. It is 

10 appropriate that this discussion is taking place 

11 considering the current level of debate in 

12 Washington over the Civil Rights act bf 1991. The 

13 tone of the debate in our nation's capitol should 

14 serve as a motivation for our city to reaffirm its 

15 commitment to protect and advance the rights of all 

16 citizens, regardless of race, ethnicity, gender, 

17 religion or sexual preference. 

18 Indeed, the City Council should be 

19 commended for its efforts with respect to the 

20 legislation before us today. 

2i We have reviewed the introductions of 

22 465-A and 536-A and raise the following points of 

23 concern. 

24 Each bill contains language which 

25 stipulates that the Corporation Counsel can 
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1

2 initiate litigation on behalf of the complainant.

3 In the Mayor's bill only the Corporation Counsel is

4 given that power. This provision creates a

5 potentially akward situation as the city's Law

6 Department could conceivably act as counsel for a

7 plaintiff and defendant if a city agency is the

8 object of a complaint. This arrangement also

9 significantly weakens the enforcement powers and

10 independence of the City's Commission on Human

11 Rights. The Commission should have the power to

12 independently bring a civil action on behalf of a

13 complainant. We would suggest that a review of the

14 procedures relating to legal representation be

15 reviewed by the Commission and the Corporation

16 Counsel within a year after the enactment of this

17 law.

18 Let me add that I would concur with on

19 the need for an independent review of this

20 process.

21 Economic boycotts have also been

22 included in the language of both bills.

23 Introduction 536-A includes economic boycotts

24 within the definition of an unlawful discriminatory

25 practice. We too have the concerns over the use of
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13 

initiate litigation on behalf of the complainant. 

In the Mayor's bill only the Corporation Counsel is 

given that power. This provision creates a 

potentially akward situation as the city's Law 

Department could conceivably act as counsel for a 

plaintiff and defendant if a city agency is the 

object of a complaint. This arrangement also 

significantly weakens the enforcement powers and 

independence of the City's Commission on Human 

Rights. The Conunission should have the power to 

independently bring a civil action on behalf of a 

complainant. We would suggest that a review of the 

14 procedures relating to legal representation be 

15 reviewed by the Commission and the Corporation 

16 Counsel within a year after the enactment of this 

17 law. 

18 Let me add that I would concur with on 

19 the need for an independent review of this 

20 process. 

21 Economic boycotts have also been 

22 included in the language of both bills. 

23 Introduction 536-A includes economic boycotts 

24 within the definition of an unlawful discriminatory 

25 practice. We too have the concerns over the use of 
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1

2 boycotts as a retaliatory weapon. We are concerned

3 that the language in the bill walks a very fine

4 line and may be interpreted as an infrigement upon

5 First Amendment guarantees of freedom of

6 expression. The Committee should keep in mind that

7 boycotts have been used by disenfranchised groups

8 as a means of protest to demand equal rights. It is

9 fair to say that de jure segregation might still

10 exist today would it not for the efforts of blacks

11 in Alabama during the Montgomery bus boycott.

12 While there are provisions which would allow

13 boycotts to to protest unlawful discriminatory

14 practices, we advise the Commission to exercises

15 caution in its attempt to regulate the frequently

16 used instrument of protest.

17 We also see potential problems in the

18 area of disparate impact. The Mayor's bill

19 contains stronger language. It requires covered

20 entities to use the least discriminatory

21 alternatives available and describes more

22 explicitly the burden of proof for covered

23 entities.

24 We still have some very grave concerns

25 because the legislation allows the discriminatory
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1 

2 boycotts as a retaliatory weapon. We are concerned 

3 that the language in the bill walks a very fine 

4 line and may be interpreted as an infrigement upon 

5 First Amendment guarantees of freedom of 

6 expression. The Committee should keep in mind that 

7· boycotts have been used by disenfranchised groups 

8 as a means of protest to demand equal rights. It is 

9 fair to say that de jure segregation might still 

10 exist today would it not for the efforts of blacks 

11 in Alabama during the Montgomery bus boycott. 

12 While there are provisions which would allow 

13 boycotts to to protest unlawful discriminatory 

14 practices, we advise the Commission to exercises 

15 caution in its attempt to regulate the frequently 

16 used instrument of protest. 

17 We also see potential problems in ·the 

18 area of disparate impact. The Mayor's bill 

19 contains stronger language. It requires covered 

20 entities to use the least discriminatory 

21 alternatives available and describes more 

22 expiicitly the burden of proof for covered 

23 entities. 

24 We still have some very grave concerns 

25 because the legislation allows the discriminatory 
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1

2 practice if that practice can be justified on the

3 basis of business necessity. This provisions

4 provides an easy out for employers that are

5 involved in discriminatory practices. Furthermore,

6 465-A, exempts standardized tests under the

7 disparate impact provisions. Knowing the cultural

8 bias found in many standardized tests, this

9 exemption could prove damaging to many potential

10 litigants.

11 Introduction 465-A also allows the

12 mitigation of civil penalties and punitive damages,

13 if the employer can demonstrate that it had adopted

14 one or more of the list of anti-discriminatory

15 policies or programs, included in the statute.

16 This is a true back door for employers as the

17 policies and programs cited in the statute are

18 already required by law. 465-A allows an employer

19 to be held harmless against civil penalties if,

20 after being found liable for discrimination, the

21 employer agrees to take steps to establish

22 anti-discrimination policies and programs. Once

23 again, this is a convenient back door for employers

24 to engage in discriminatory practices.

25 The bill would also allow the
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practice if that practice can be justified on the 

basis of business necessity. This provisions 

provides an easy out for employers that are 

involved in discriminatory practices. Furthermore, 

465-A, exempts standardized tests under the 

disparate impact provisions. Knowing the cultural 

bias found in many standardized tests, this 

exemption could prove damaging to many potential 

litigants. 

Introduction 465-A also allows the 

mitigation of civil penalties and punitive damages, 

if the employer can demonstrate that it had adopted 

one or more of the list of anti-discriminatory 

policies or programs, included in the statute. 

This is a true back door for employers as the 

policies and programs cited in the statute are 

18 already required by law. 465-A allows an employer 

19 to be held harmless against civil penalties if, 

20 after being found liable for discrimination, the 

21 employer agrees to take steps to establish 

22 anti-discrimination policies and programs. Once 

23 again, this is a convenient back door for employers 

24 to engage in discriminatory practices. 

25 The bill would also allow the 
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1

2 Commission on Human Rights to dismiss a complaint

3 for administrative convenience whenever a

4 complainant is unwilling to accept a reasonable

5 proposed conciliation agreement. The language

6 used, in particular the term reasonable, is bound

7 to cause serious problems in attempting to

8 reconcile a dispute.

9 In the area of independent contractors,

10 the legislation limits the liability of the an

11 employer to those instances where a complainant can

12 prove that the employer had actual knowledge or

13 acquiesced in the discriminatory practice of an

14 employer. We believe that this provision puts an

15 unfair burden upon the employee and will ultimately

16 result in many cases of discrimination going

17 unpunished. We urge the Committee to move away

18 from an intent standard and include language that

19 focus on the results of employer sanctioned

20 practices by contractors.

21 In general, the Community Service

22 Society supports the legislation. It does move in

23 the right direction in spite of the aforementioned

24 shortcomings. The inclusion of provisions

25 protecting against systemic discrimination and
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Commission on Human Rights to dismiss a complaint 

for administrative convenience whenever a 

complainant is unwilling to accept a reasonable 

proposed conciliation agreement. The language 

used, in particular the term reasonable, is bound 

to cause serious problems in attempting to 

reconcile a dispute. 

In the area of independent contractors, 

the legislation limits the liability of the an 

employer to those instances where a complainant can 

prove that the employer had actual knowledge or 

acquiesced in the discriminatory practice of an 

employer. We believe that this provision puts an 

unfair burden upon the employee and will ultimately 

result in many cases of discrimination going 

unpunished. We urge the Committee to move away 

from an intent standard and include language that 

focus on the results of employer sanctioned 

20 practices by contractors. 

21 In general, the Community Service 

22 Society supports the legislation. It does move in 

23 the right direction in spite of the aforementioned 

24 shortcomings. The inclusion of provisions 

25 protecting against systemic discrimination and 
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1

2 discriminatory harassment is significant. We are

3 well aware that individual expressions of racism or

4 hate are often sanctioned by institutional

5 arrangements. The institutional nature of systemic

6 discrimination is particularly volatile as it is

7 often a product of some policy or procedure.

8 We also applaud the the inclusion of

9 provisions which will allow a private right of

10 action. It will give individuals the option to

11 bring an action in state court or file charges with

12 the Commission on Human Rights. An individual who

13 files such a claim would be able to recover all

14 costs, and attorney's fees and punitive damages.

15 We also agree with the suggestion made in the

16 previous testimony by the Puerto Rican Legal

17 Defense and Education Fund that the proposal be

18 further amended to include ordinary legal costs and

19 expert witness fees.

20 In closing, we hope that the Committee

21 will take our concerns into consideration.

22 The Community Service Society supports

23 our city's Human Rights law and is committed to its

24 enforcement.

25 Thank you. (Pause).
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discriminatory harassment is significant. We are 

well aware that individual expressions of racism or 

hate are often sanctioned by institutional 

arrangements. The institutional nature of systemic 

discrimination is particularly volatile as it is 

often a product of some policy or procedure. 

We also applaud the the inclusion of 

provisions which will allow a private right of 

action. It will give individuals the option to 

bring an action in state court or file charges with 

the Commission on Human Rights. An individual who 

files such a claim would be able to recover all 

costs, and attorney's fees and punitive damages. 

We also agree with the suggestion made in the 

previous testimony by the Puerto Rican Legal 

Defense and Education Fund that the proposal be 

further amended to include ordinary legal costs and 

expert witness fees. 

In closing, we hope that the Committee 

will take our concerns into consideration. 

22 The Community Service Society supports 

23 our city's Human Rights law and is committed to its 

24 enforcement. 

25 Thank you. (Pause). 
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1

2 THE CHAIRPERSON: The Committee on

3 General Welfare, will continue. This might be the

4 time to vote on that item.

5 We will take the roll call, first.

6 THE CLERK: Roll call.

7 Horwitz.

8 THE CHAIRPERSON: I would like to just

9 say that being this bill is so important and is

10 milestone legislation, I am happy that the General

11 Welfare Committee can work out this bill with the

12 Mayor's side of City Hall, to make it a very strong

13 and productive bill.

14 Of course, such a big subject, the

15 problem of discrimination -- and so much you can

16 put into a bill -- but, I think we have covered it

17 pretty well.

18 Some people testified that they would

19 like to see a little more and maybe we can add more

20 to it. Right now the bill does what we want it to

21 do, and I am very happy that the Committee is part

22 of it.

23 So, I vote aye and certainly ask my

24 members of the Committee to come on as co-sponsors

25 because this will be definite landmark
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THE CHAIRPERSON: The Committee on 

General Welfare, will continue.· This might be the 

time to vote on that item. 

We will take the roll call, first. 

THE CLERK: Roll call. 

Horwitz. 

THE CHAIRPERSON: I would like to just 

say that being this bill is so important and is 

milestone legislation, I am happy that the General 

Welfare Committee can work out this bill with the 

Mayor's side of City Hall, to make it a very strong 

and productive bill. 

Of course, such a big subject, the 

problem of discrimination -- and so much you can 

put into a bill 

pretty well. 

but, I think we have covered it 

Some people testified that they would 

like to see a little more and maybe we can add more 

to it. Right now the bill does what we want it to 

do, and I am very happy that the Committee is part 

of it. 

So, I vote aye and certainly ask my 

24 members of the Committee to come on as co-sponsors 

25 because this will be definite landmark 
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1

2 legislation.

3 THE CLERK: Yes.

4 THE CHAIRPERSON: Aye.

5 THE CLERK: Ward.

6 COUNCILMEMBER WARD : Af te r many , many

7 months, a year and-a-half that the bill is being

8 heard.

9 THE CHAIRPERSON: Yes. Carried off

10 from the last administration.

11 COUNCILMEMBER WARD: I am happy at long

12 last that we have come to some sort of decision,

13 and I vote aye.

14 THE CLERK: Povman.

15 COUNCILMEMBER POVMAN: Aye .

16 THE CLERK: Friedlander?

17 COUNCILMEMBER FRIEDLANDER:

18 Mr. Chairman, despite our attempts over the last

19 two months to become co-sponsors on this bill, we

20 have sent notes, we have said yes to telephone

21 calls and all that, but my name is still not on the

22 bill.

23 THE CHAIRPERSON: It will be on the

24 bill.

25 COUNCILMEMBER FRIEDLANDER: That is
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legislation. 

THE CLERK: Yes. 

THE CHAIRPERSON: Aye. 

THE CLERK: Ward. 

COUNCILMEMBER WARD: After many, many 

months, a year and-a-half that the bill is being 

heard. 

THE CHAIRPERSON: Yes. Carried off 

from the last administration. 

COUNCILMEMBER WARD: I am happy at long 

last that we have come to some sort of decision, 

and I vote aye. 

THE CLERK: Povman. 

COUNCILMEMBER POVMAN: Aye. 

THE CLERK: Friedlander? 

COUNCILMEMBER FRIEDLANDER: 

Mr. Chairman, despite our attempts over the last 

two months to become co-sponsors on this bill, we 

have sent notes, we have said yes to telephone 

calls and all that, but my name is still not on the 

bill. 

THE CHAIRPERSON: It will be on the 

bill. 

COUNCILMEMBER FRIEDLANDER: That is 
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1

2 wonderful. In any case, I have the history of

3 having worked with and been part of a number of

4 very important bills that have come through,

5 including one that we worked on together, the

6 rights of not all people, of all people including

7 gays and lesbians and others.

8 This is another step in the right

9 direction, and it is important, not only to have a

10 bill, but now we have to see to it that it is

11 enforced -- the enforcement of it. That will be

12 our big job.

13 Thank you.

14 THE CLERK: Dear?

15 COUNCILMEMBER DEAR: Aye.

16 COUNCILMEMBER FRIEDLANDER: I voted

17 aye, I believe.

18 THE CLERK: Rivera?

19 COUNCILMEMBER RIVERA: Yes.

20 THE CLERK: Koslowitz?

21 COUNCILMEMBER KOSLOWITZ: Aye.

22 THE CLERK: Seven in the affirmative

23 and none in the negative, no abstentions, the item

24 is adopted.

25 Please sign the report.
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wonderful. In any case, I have the history of 

having worked with and been part of a number of 

very important bills that have come through, 

including one that we worked on together, the 

rights of not all people, of all people including 

gays and lesbians and others. 

This is another step in the right 

direction, and it is important, not only to have a 

bill, but now we have to see to it that it is 

enforced -- the enforcement of it. That will be 

our big job. 

Thank you. 

THE CLERK: Dear? 

COUNCILMEMBER DEAR: Aye. 

COUNCILMEMBER FRIEDLANDER: I voted 

aye, I believe. 

THE CLERK: Rivera? 

COUNCILMEMBER RIVERA: Yes. 

THE CLERK: Koslowitz? 

COUNCILMEMBER KOSLOWITZ: Aye. 

THE CLERK: Seven in the affirmative 

and none in the negative, no abstentions, the item 

is adopted. 

Please sign the report. 
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1

2 (Applause.)

3 THE CHAIRPERSON: The General Welfare

4 Committee has concluded its vote.

5 Frieda Zames.

6 We got so excited about the vote on the

7 bill. We have your written statement. Would you

8 tell us what you would like to say.

9 Would you identify yourself for the

10 record.

11 THE WITNESS: Dr. Frieda Zames. I am

12 testifying as the president of the Disabled in

13 Action of Metropolitan New York.

14 In this testimony, I will deal with

15 three issues: The Human Rights Commission should

16 be independent of the New York City Corporation

17 Counsel. Two, to determine who should receive

18 damages in cases where there are financial

19 penalties, and three, employment of people with

20 disabilities.

21 We prefer the City Council bill. It is

22 important that the Human Rights Commission begin

23 handling this, the New York City Council, to the

24 Corporation Counsel, because when there is a

25 lawsuit against New York City, the attorneys would
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(Applause. ) 

THE CHAIRPERSON: The General Welfare 

Committee has concluded its vote. 

Frieda Zames. 

We got so excited about the vote on the 

bill. We have your written statement. would you 

tell us what you would like to say. 

Would you identify yourselt for the 

record. 

THE WITNESS: Dr. Frieda Zam.es. I am 

testifying as the president of the Disabled in 

Action of Metropolitan New York. 

In this testimony, I will deal with 

three issues: The Human Rights Commission should 

be independent of the New York City Corporation 

Counsel. Two, to determine who should receive 

damages in cases where there are financial 

penalties, and three, employment of people with 

disabilities. 

We prefer the City Council bill. It is 

important that the Human Rights Commission begin 

handling this, the New York City Council, to the 

Corporation Counsel, because when there is a 

lawsuit against New York City, the attorneys would 
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1

2 come from the same agency.

3 I know that the Corporation Counsel

4 today, with these attorneys, for human rights

5 lawsuits, would come from a distinct group.

6 However, there would still be the appearance of a

7 conflict of interest because the head of the agency

8 would be the same for both groups and could use

9 that position to impact on a case.

10 Disabled in Action has won two lawsuits

11 against New York City. The accessible public

12 transit lawsuit required New York City to purchase

13 lift-equipped buses and the accessible polling site

14 lawsuit required New York City to make all polling

15 places accessible, by the 1990 election. In the

16 polling site lawsuit we were forced to go back to

17 court several times to force the city to comply

18 with the mandate of the court. If DIA had filed

19 the lawsuit as the Human Rights complaint case,

20 where the Human Rights Commission was not of the

21 Corporation Counsel, we feel the results may have

22 been different.

23 Financial penalties in a successful

24 human rights case should be treated like financial

25 penalties in a contingency case. Two-thirds should
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2 come from the same agency. 

3 I know that the Corporation Counsel 

4 today, with these attorneys, for human rights 

5 lawsuits, would come from a distinct group. 

6 However, there would still be the appearance of a 

7 conflict of interest because the head of the agency 

8 would be the same for both groups and could use 

9 that position to impact on a case. 

10 Disabled in Action has won two lawsuits 

11 against New York City. The accessible public 

12 transit lawsuit required New York City to purchase 

13 lift-equipped buses and the accessible polling site 

14 lawsuit required New York City to make all polling 

15 places accessible, by the 1990 election. In the 

16 polling site lawsuit we were forced to go back to 

17 court several times to force the city to comply 

18 with the mandate of the court. If DIA had filed 

19 the lawsuit as the Human Rights complaint case, 

20 where the Human Rights Commission was not of the 

21 Corporation Counsel, we feel the results may have 

22 been different. 

23 Financial penalties in a successful 

24 human rights case should be treated like financial 

25 penalties in a contingency case. Two-thirds should 
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1

2 go to the client or clients of the Human Rights

3 Commission and one-third should go to New York City

4 to support those agencies that are designed to

5 eradicate discrimination.

6 It is assumed that employment

7 discrimination for people with disabilities can be

8 dealt with by using the litigation process. That

9 is, when disabled people encounter employment

10 discrimination they would file complaints, which

11 eventually would lead to the decrease of such

12 discrimination.

13 My situation is a good example of the

14 problem. I filed the lawsuit against the

15 university where I teach and work in New Jersey,

16 using New Jersey State Civil Rights law. The

17 restrictions imposed in a very clear case of

18 discrimination were so great that after the

19 university gave me a promotion, the New Jersey

20 Civil Rights Commission declared that there was no

21 discrimination, when I refused to drop the case

22 because I had also sued for back pay and pension

23 compensation.

24 There also was no way in this situation

25 to look at overall discrimination in my department
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2 go to the client or clients of the Human Rights 

3 Commission and one-third should go to New York City 

4 to support those agencies that are designed to 

5 eradicate discrimination. 

6 It is assumed that employment 

7 discrimination for people with disabilities can be 

8 dealt with by using the litigation process. That 

9 is, when disabled people encounter employment 

10 discrimination they would file complaints, which 

11 eventually would lead to the decrease of such 

12 discrimination. 

13 My situation is a good example of the 

14 problem. I filed the lawsuit against the 

15 university where I teach and work in New Jersey, 

16 using New Jersey State Civil Rights law. The 

17 restrictions imposed in a very clear case of 

18 discrimination were so great that after the 

19 university gave me a promotion, the New Jersey 

20 Civil Rights Commission declared that there was no 

21 discrimination, when I refused to drop the case 

22 because I had also sued for back pay and pension 

23 compensation. 

24 There also was no way in this situation 

25 to look at overall discrimination in my department 
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1

2 or in the university. I could only use a very

3 blatant specific example to prove my case.

4 Therefore, cases of discrimination of

5 people with disabilities should be treated like

6 discrimination against other minority groups and

7 women, that is goals and timetables must be set for

8 them. However, concept of goals and timetables was

9 developed precisely because the litigation process

10 did not work for racial and ethnic minorities and

11 women.

12 Why should this process work for people

13 with disabilities any better?

14 I won't read the best of rest of my

15 testimony because I had given it before, and

16 because I am pleased that you have voted on it.

17 I did want to make those comments.

18 THE CHAIRPERSON: Thank you. We

19 appreciate your comments and thank you for coming

20 and thank you all for coming.

21 Again, it is a big day for the Mayor's

22 office and the City Council in passing this

23 legislation.

24 The meeting is adjourned.

25 (Time noted 2:35 p.m.)
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or in the university. I could only use a very 

blatant specific example to prove my case. 

4 Therefore, cases of discrimination of 

5 people with disabilities should be treated like 

6 discrimination against other minority groups and 

7 women, that is goals and timetables must be set for 

8 them. However, concept of goals and timetables was 

9 developed precisely because the litigation process 

10 did not work for racial and ethnic minorities and 

11 women. 

12 Why should this process work for people 

13 with disabilities any better? 

14 I won't read the best of rest of my 

15 testimony because I had given it before, and 

16 because I am pleased that you have voted on it. 

17 I did want to make those comments. 

18 THE CHAIRPERSON: Thank you. We 

19 appreciate your conunents and thank you for coming 

20 and thank you all for coming. 

21 Again, it is a big day for the Mayor's 

22 office and the City Council in passing this 

23 legislation. 

24 The meeting is adjourned. 

25 (Time noted 2:35 p.m.) 
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Dated: June 9, 1986
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60 East 42nd Street

New York, New York 10165
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Daniel Topper, Esq.

Legal Division

Commission on Human Rights

By: LYNN GOLDBERG

COMPLAINT AND HEARING

On April 15, 1983, Co-plsht filed a verified ce-pl±± with the New York City Co==is for on Human Rights (hereinafter

"Commission") charging that Respondent Jack LaLanne Fitness Centers, Inc. discriminated against him because of his

physical handicap in violation of New York City
Ad- silve Code, Chapter I, Title B (hereidar "Code"), Section B1-7.1.

Specifically, C--_;1:±±, who is blind, alleges that he was denied access to Respandent's health spa located at 505 Park Avenue,

New York, New York, in February of 1983, because he used a guide dog.

The hearing in this case was held before William Rirchgaessner, Ad-f ri±ative Law Judge, on November 13, 14 and 15, 1985.

Both parties were represented by counsel.

SUMMARY OF THE PARTIES' CONTENTIONS

COMPLAINANT
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COMPLAINT AND HEARING 

Complaint No. 04153182-PA 
Dated: June 9, 1986 

DECISION AND ORDER 

APPEARANCES: For the Respondents 

For the Complainant 

On April 15, 1983, Complainant filed a verified complaint with the New York City Commission on Human Rights (hereinafter 
"Commission") charging that Respondent ac l<I a anne itness Centers, Inc. discriminated against him because of his 
physical handicap in violation of New York City Administrative Code, Chapter I, Title B (hereinafter "Code"), Section B 1-7 .1. 
Specifically, Complainant, who is blind, alleges that he was denied access to Respondent's health spa located at 505 Park Avenue, 
New York, New York, in February of 1983, because he used a guide dog. 

The hearing in this case was held before William Rirchgaessner, Administrative Law Judge, on November 13, 14 and 15, 1985. 
Both parties were represented by counsel. 

SUMMARY OF THE PARTIES' CONTENTIONS 

COMPLAINANT 
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Complainant, a blind male, contends that in early February of 1983, he attempted to obtain membenhip in Respondent's Park

Avenue spa facility, which he alleges is a place of public accommodation.

C:mpl±s-t m±t±: that when he attempted to submit the completed membachip agreement to Respondent's agent and

manager, she told him that officials of the Respoñdcñt had decided that he could not become a member if he insisted on being
accompanied by his guide dog in the downstairs "spa area", including the exercise and "we" areas.

Cemplht alleges that, al±cügh he has a legal right to have his guide dog accompany him ±ergest all areas of the health

spa, he =+andad only to use his guide dog to lead him to the shower room, and did not intend to allow his guide dog into the

swimming pool, or into any of the other "wet areas" of the spa.

Complainant further alleges that he was discr =i::::ry denied membarship in Respondent's Park Avenue facility because he

used a guide dog; and that permitting Complainant to be accomp=ied by his guide dog houýcut the spa would neither impose

undue burdens upon the Respondent nor create a threat to health or safety.

Finally Cêmpl±--t centends that Respondent's actions also caused Compl±rt to suffer detrimcñtal physical and em:Er:1

effects, and to incur certain out-of-pocket expenses.

RESPONDENT

Respondent contenda that it never denied mamharchip to Complainant, but offered Complht the same terms of membership
it claims are offered to any other applicant.

Respondent alleges that it was bound by legal, health and safety constraints to p EMt the guide dog from the "wet areas" and

other areas of the spa facility.

*2 Reependent maintai== that, as evidence of its good faith, it would have permitted Compl±rt to bring into the spa, at no

cost to himceE, another indi.id-al to accompany him in his use of the facility, as well as a place in which Cemp!±rt's guide

dog could be kept and looked after during his use of the spa facility.

Respandant contends that Compl±.-.-t is charged with the burden in this proceeding of showing that he was discriminated

against in some way, and that Complht has not met that burden. Resp--dc-t finally alleges that Compl±t has failed to

establish any basis upon which damages may be awarded.

ISSUES

1. Did C:mpl-ht establish by sufficient evidence that Respondent discriminated against him because of his handicap in

violation of Code Section B1-7.1?

2. To what relief, if any, is Complainant entitled?

FINDINGS OF FACT

1. Compl±--t is a legally blind male who uses a guide dog as his primary means of mobility in order to be self-sufficient.

(T. 25, 87)

2. Respondent is a pmEt making ce-peration whose primary hac4=ace is the ownership and operation of health spas, including
facilities located within New York City. (T. 243)

WESTLAW ©2019 Thomson Reuters. No claim to original U.S.Govemment Works. 2

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021THE JOSEPH A. TARTAGLIA, Complainant, v. JACR ... , 1986 WL 379985 (1986) 

Complainant, a blind male, contends that in early February of 1983, he attempted to obtain membership in Respondent's Park 
Avenue spa facility, which he alleges is a place of public accommodation. 

Complainant maintains that when he attempted to submit the completed membership agreement to Respondent's agent and 
manager, she told him that officials of the Respondent had decided that he could not become a member ifhe insisted on being 
accompanied by his guide dog in the downstairs "spa area", including the exercise and "we" areas. 

Complainant alleges that, although he has a legal right to have his guide dog accompany him throughout all areas of the health 
spa, he intended only to use his guide dog to lead him to the shower room, and did not intend to allow his guide dog into the 
swimming pool, or into any of the other "wet areas" of the spa. 

Complainant further alleges that he was discriminatory denied membership in Respondent's Park Avenue facility because he 
used a guide dog; and that permitting Complainant to be accompanied by his guide dog throughout the spa would neither impose 
undue burdens upon the Respondent nor create a threat to health or safety. 

Finally Complainant contends that Respondent's actions also caused Complainant to suffer detrimental physical and emotional 
effects, and to incur certain out-of-pocket expenses. 

RESPONDENT 

Respondent contends that it never denied membership to Complainant, but offered Complainant the same terms of membership 
it claims are offered to any other applicant 

Respondent alleges that it was bound by legal, health and safety constraints to prohibit the guide dog from the ''wet areas" and 
other areas of the spa facility. 

*2 Respondent maintains that, as evidence of its good faith, it would have permitted Complainant to bring into the spa, at no 
cost to himself, another individual to accompany him in his use of the facility, as well as a place in which Complainant's guide 
dog could be kept and looked after during his use of the spa facility. 

Respondent contends that Complainant is charged with the burden in this proceeding of showing that he was discriminated 
against in some way, and that Complainant has not met that burden. Respondent finally alleges that Complainant has failed to 
establish any basis upon which damages may be awarded. 

ISSUES 

1. Did Complainant establish by sufficient evidence that Respondent discriminated against him because of his handicap in 
violation of Code Section Bl-7.1? 

2. To what relief, if any, is Complainant entitled? 

FINDINGS OF FACT 

1. Complainant is a legally blind male who uses a guide dog as his primary means of mobility in order to be self-sufficient 
(T. 25, 87) 1 

2. Respondent is a profit-making corporation whose primary business is the ownership and operation of health spas, including 
facilities located within New York City. (T. 243) 
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3. Prior to February, 1983, Reenandent took over the ownareMp and operation ofEuropean Health Club's New York me":pe'i'an

area health spa facilities, including a bi-level spa facility known as the Park Avenue Spa (hcs±.^st "Span), which was located

at that time at 505 Park Avenue in Manhattan. (T. 243, 244, 246, 247)

4. The Spa consisted of a street level lobby and two execüilve offices, accessible from 59th Street, with stairs leading down to

spa facilities and equip=ent on the lower level, including: a weight room and gym area, and a "wet area"
¤=sisting of a pool,

whirlpool, steam room, sauna, locker room and shower room. (T. 246, 247, 24, 42)

5. Prior to becoming blind in 1973 as a result of illness, C:mp!:±·1t had been employed as a research assistant in Japan. (T.

29, 30) While there Compl----t had studied the martial arts of Jodo and kendo, and attained a black belt in each. (T. 30, 31)

6. In 1982, Ce-pl----t briefly used another health spa with Nautilus eq±pmer±, but did not become a member because of the

high cost involved. (T. 33, 65, 66) Cc- '. __rt was accc=pa-ied by his guide dog during his use of these facilities.

7. Complainañfs only source of income in 1983 was Social Security Disability. (T. 43, 35)

8. In February, 1983, Complai-sat had wished to join a health spa in order to L-preve his physical conditian. (T. 33)

9. Compl-i-t knew of the Respondant through advertising and word of mouth, and was aware that Respondent operated a

health spa at the 505 Park Avenue location. (T. 23, 24)

10. Compl .=t became interested injoining the Spa because of its relative -."erd-h-'i'y and because it was located on the same

block as The Lighthouse (The New York Association for the Blind) where the Ccmp!- t frequently went to have materials

read to him. (T. 43, 44, 24)

*3 11. Cemp!- ---t first entered the Spa in early February of 1983 to inquire about membership. (T. 24) At that time, he

spoke to Sheila Diaz, the manager of the facility in her office on the ground level regarding the faciEEes, program and fees.

(T. 24, 25, 225, 238)

12. At their first =eeting Ms. Diaz was concerned about â"swing Complai---t's guide dog to accompany him ''- r-¹· r± the

Spa. (T. 25, 51) Compld---t assured her that there were no legal problem-s with his bringing the guide dog into all areas of

the Spa. (T. 25)

13. At that meeting Ms. Diaz filled out a routine Me-.-Een sheet, and prepared a membership agreement for C pi..in-c·t to

sign. (T. 225-226) She then offered it to Ceñ pl-L.-c:for his sig··±re. (T. 59) However, Complainant did not sign the agreement

at that time because he wanted time to think about the ---"-ent. (T. 60) Complainant then left the facility. (T. 60)

14. On February 9, 1983, a few days after he first visited the spa, Complainant returned to the facility. (T. 35) Since Ms. Diaz

was not present at that time, he met with Barry Eason, then assistant manager of the facility in Mr. Eason's office. (T. 229,

35) Complainant told Mr. Eason that he wished to become a member of Respondent's Park Avenue Spa. (T. 36) Mr. Eason

found Complainant's forms which had already been camplatad by Ms. Diaz, and again reviewed the terms of the contract with
C:mp!- -:-.nt. (T. 229, 60, 61). During the meeting, Mr. Eason made no reference to the --wh 1 of CG=plainant's guide dog
from any part of the Spa facilities. (T. 38, 61)

Complainant then wrote out a personal check to leave as a membership deposit. (C. Ex. 1) Cer ' .25t also requested that he

be allowed to take the membership agreement with him in order to have it read to him at The Lighthouse. (T. 36) Mr. Eason

accepted the check and agreed to permit Compld-a-t to take the sig-cd agreemaat with him to The Lighthesse. (T. 36-37)
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3.PriortoFebruary, 1983,RespondenttookovertheownershipandoperationofEuropeanHealthClub'sNewYorkmetropolitan 
area health spa facilities, including a bi-level spa facility known as the Park Avenue Spa (hereinafter "Span), which was located 
at that time at 505 Park Avenue in Manhattan. (f. 243, 244, 246, 247) 

4. The Spa consisted of a street level lobby and two executive offices, accessible from 59th Street, with stairs leading down to 
spa facilities and equipment on the lower level, including: a weight room and gym area, and a "wet area" consisting of a pool, 
whirlpool, steam room, sauna, locker room and shower room. (f. 246, 247, 24, 42) 

5. Prior to becoming blind in 1973 as a result of illness, Complainant had been employed as a research assistant in Japan. (f. 
29, 30) While there Complainant had studied the martial arts of Jodo and kendo, and attained a black belt in each. (f. 30, 31) 

6. In 1982, Complainant briefly used another health spa with Nautilus equipment, but did not become a member because of the 
high cost involved. (f. 33, 65, 66) Complainant was accompanied by his guide dog during his use of these facilities. 

7. Complainant's only source of income in 1983 was Social Security Disability. (f. 43, 35) 

8. In February, 1983, Complainant had wished to join a health spa in order to improve his physical condition. (f. 33) 

9. Complainant knew of the Respondent through advertising and word of mouth, and was aware that Respondent operated a 
health spa at the 505 Park Avenue location. (f. 23, 24) 

10. Complainant became interested in joining the Spa because of its relative affordability and because it was located on the same 
block as The Lighthouse (The New York Association for the Blind) where the Complainant frequently went to have materials 
read to him. (f. 43, 44, 24) 

*3 11. Complainant first entered the Spa in early February of 1983 to inquire about membership. (f. 24) At that time, he 
spoke to Sheila Diaz, the manager of the facility in her office on the ground level regarding the facilities, program and fees. 
(f. 24, 25, 225, 238) 

12. At their first meeting Ms. Diaz was concerned about allowing Complainant's guide dog to accompany him throughout the 
Spa. (f. 25, 51) Complainant assured her that there were no legal problems with his bringing the guide dog into all areas of 
the Spa. (f. 25) 

13. At that meeting Ms. Diaz filled out a routine information sheet, and prepared a membership agreement for Complainant to 
sign. (f. 225-226) She then offered it to Complainant for his signature. (f. 59) However, Complainant did not sign the agreement 
at that time because he wanted time to think about the commitment (f. 60) Complainant then left the facility. (f. 60) 

14. On February 9, 1983, a few days after he first visited the spa, Complainant returned to the facility. (f. 35) Since Ms. Diaz 
was not present at that time, he met with Barry Eason, then assistant manager of the facility in Mr. Eason's office. (f. 229, 
35) Complainant told Mr. Eason that he wished to become a member of Respondent's Park Avenue Spa. (f. 36) Mr. Eason 
found Complainant's forms which had already been completed by Ms. Diaz, and again reviewed the terms of the contract with 
Complainant (f. 229, 60, 61). During the meeting, Mr. Eason made no reference to the exclusion of Complainant's guide dog 
from any part of the Spa facilities. (f. 38, 61) 

Complainant then wrote out a personal check to leave as a membership deposit (C. Ex. 1) Complainant also requested that he 
be allowed to take the membership agreement with him in order to have it read to him at The Lighthouse. (f. 36) Mr. Eason 
accepted the check and agreed to permit Complainant to take the unsigned agreement with him to The Lighthouse. (f. 36-37) 
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15. Cempl±ant then left the spa and went to The Li .-c, where he had the memb=Mp agreement read to him. (T. 37-38,

61)

16. Sa-a+4-a after her first meeting with the Cemphha t, Ms. Diaz contacted John Wilton, the area director of Jack LaLanne,

to explain the cir~=sta=ces of Complainant's membership application. (T. 227, 249) She was told to inform the Cemphha_=t

that he would have to leave his guide dog in the lobby or one of the executive offices, and that he would be given the option of

bringing a friend with him, who could attend free of charge. (T. 227, 231, 249) Ms. Diaz had not, however, infa=ed Mr. Eason

of Mr. Wilton's instructions prior to Mr. Eason's meeting with the Complai===+ (T. 229, 36, 38, 61)

17. On February 9, 1983, after his visit to The Lightho=e, Compk4nant returned to the Spa, and once again met with Ms. Diaz

in her office. (T. 38) At that meeting, Complainant sub=i+ted a completed membership cen+ract to Ms. Diaz. (T. 38-39) Ms.

Diaz told Compl±rt that his guide dog would not be allowed downstairs in the spa area, but must stay in one of the executive

offices on the ground floor and that he could select someone to escort him ±-Gaghost the spa at no adif:rd charge. (T. 3940)
These limitatie=, she infarmed Complal=a=t, were based on orders from her "superiors" (T. 38, 39, 62)

*4 18. Cemp'ai-s.at was very disappointed, frustrated, and angry (T. 232, 44) He Mered Ms. Diaz that those c:rff:-- were

unacceptable. (T. 39, 41) Cr pl:--r-t asked her to give him some written documcñtation of the which Respendent

wanted to impose on his membership. (T. 39, 233)

19. Ms. Diaz co-p'"d fed with this request by handwritiag a note, dated February 9, 1983, on European Health Spas, Inc.

stationary (T. 39, 233; R. Ex. 2) which read as follows:

"To Whom It May Concern,

I Sheila Diaz, Mgr. of Jack LaLanne Health Spa 59th Street was told by the lawyer for Jack LaLanne (Mr. Miller) that Joseph

Tartaglia cannot bring his seeing eye ["guide dog" written above "seeing eye"] dog downstairs, to spa area. He may bring
another person for free but the dog is not permitted.

/s/ Sheila Diaz Mgr".

(R. Ex. 2) Complainant was given the letter. (T. 75-76)

20. Ms. Diaz voided the agreement which the Ce-pl-i--ant had signed, and returned Compl±r±'s üñcashed deposit check to

him. (T. 232, 39) Complainant then left the spa. (T. 233).

21. Cemplai- s-t felt that the c:rff:r which Respondent attempted to impose on his membarchip were not acceptable for the

following reasons: (a) Compla4===+ was not happy with the security arrangements proposed for his guide dog's comfort and

security, since it would be left in an unlocked office or public lobby (T. 40, 63); (b) Complahant was concerned that the guide

dog's sapa-a+ien from his master would have been +ra==a+h for the guide dog (T. 40, 63); (c) Complai-st did not think he

could find another person to go to the spa during the hours he wished to use it, i.e., 7:30 - 8:00 a.m. (T. 41); and (d) Cemplht

was not familiar or trained in the use of a cane, and he would feel less secure when acce-p±ed by a human guide than by
his guide dog. (T. 87-91)

22. In late March, 1983, Complal=ant tel-;hered John Wilton, area director for Respondent regarding his membership. (T. 242,

245) Mr. Wilton insisted that the guide dog must be excluded from the "wet areas"
downstairs,

i-clud-
g the shower room,

steam room, jacuzzi and pool. (T. 42) He reiterated the offer he had previously asked Ms. Diaz to relay to Cemp!" -c·t. (T. 245,

42) Mr. Wilton felt that members and prospective members would be concerned or eErdcd if the Complainant's guide dog
were allowed to accompany him anywhere in the spa, and that he himself would feel that way also. (T. 252-253, 42) In response

to Mr. Wilton's reiteration of Ms. Diaz's offer, C--pl±r± told him that it was not acceptable. (T. 250, 43)
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15. Complainant then left the spa and went to The Lighthouse, where he had the membership agreement read to him. (T. 37-38, 
61) 

16. Sometime after her first meeting with the Complainant, Ms. Diaz contacted John Wilton, the area director of crack a an n e, 
to explain the circumstances of Complainant's membership application. (T. 227, 249) She was told to inform the Complainant 
that he would have to leave his guide dog in the lobby or one of the executive offices, and that he would be given the option of 
bringing a friend with him, who could attend free of charge. (T. 227, 231, 249) Ms. Diaz had not, however, informed Mr. Eason 
of Mr. Wilton's instructions prior to Mr. Eason's meeting with the Complainant. (T. 229, 36, 38, 61) 

17. On February 9, 1983, after his visit to The Lighthouse, Complainant returned to the Spa, and once again met with Ms. Diaz 
in her office. (T. 38) At that meeting, Complainant submitted a completed membership contract to Ms. Diaz. (T. 38-39) Ms. 
Diaz told Complainant that his guide dog would not be allowed downstairs in the spa area, but must stay in one of the executive 
offices on the ground floor and that he could select someone to escort him throughout the spa at no additional charge. (T. 3940) 
These limitations, she informed Complainant, were based on orders from her "superiors" (T. 38, 39, 62) 

*4 18. Complainant was very disappointed, frustrated, and angry (T. 232, 44) He informed Ms. Diaz that those conditions were 
unacceptable. (T. 39, 41) Complainant asked her to give him some written documentation of the conditions which Respondent 
wanted to impose on his membership. (T. 39,233) 

19. Ms. Diaz complied fed with this request by handwriting a note, dated February 9, 1983, on European Health Spas, Inc. 
stationary (T. 39, 233; R. Ex. 2) which read as follows: 
"To Whom It May Concern, 

I Sheila Diaz, Mgr. of ac a an ne Health Spa 59th Street was told by the lawyer for Uack a an ne (Mr. Miller) that Joseph 
artagha cannot bring his seeing eye ["guide dog" written above "seeing eye"] dog downstairs, to spa area. He may bring 

another person for free but the dog is not permitted. 

/s/ Sheila Diaz Mgr". 

(R. Ex. 2) Complainant was given the letter. (T. 75-76) 

20. Ms. Diaz voided the agreement which the Complainant had signed, and returned Complainant's uncashed deposit check to 
him. (T. 232, 39) Complainant then left the spa. (T. 233). 

21. Complainant felt that the conditions which Respondent attempted to impose on his membership were not acceptable for the 
following reasons: (a) Complainant was not happy with the security arrangements proposed for his guide dog's comfort and 
security, since it would be left in an unlocked office or public lobby (T. 40, 63); (b) Complainant was concerned that the guide 
dog's separation from his master would have been traumatic for the guide dog (T. 40, 63); (c) Complainant did not think he 
could find another person to go to the spa during the hours he wished to use it, i.e., 7:30- 8:00 a.m. (T. 41); and(d) Complainant 
was not familiar or trained in the use of a cane, and he would feel less secure when accompanied by a human guide than by 
his guide dog. (T. 87-91) 

22. In late March, 1983, Complainant telephoned John Wilton, area director for Respondent regarding his membership. (T. 242, 
245) Mr. Wilton insisted that the guide dog must be excluded from the "wet areas" downstairs, including the shower room, 
steam room, jacuzzi and pool. (T. 42) He reiterated the offer he had previously asked Ms. Diaz to relay to Complainant. (T. 245, 
42) Mr. Wilton felt that members and prospective members would be concerned or offended if the Complainant's guide dog 
were allowed to accompany him anywhere in the spa, and that he himself would feel that way also. (T. 252-253, 42) In response 
to Mr. Wilton's reiteration of Ms. Diaz's offer, Complainant told him that it was not acceptable. (T. 250, 43) 
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23. A few months after the February 9, 1983 meeting, Casphhs··t opened the front door of the spa and shouted in to Ms.

Diaz that "it is not over yet.. (T. 235, 263)

24. Richard J. Krokus, who has been cmployed at the Seeing-Eye Incorporated since 1946, testified as an expert witness at the

hearing in the instant case on the training and disposition of seeing-eye dogs. Mr. Krokus has had 39 years of experience in

the training of both seeing eye dogs and their blind masters and has supervised their adjustment to each other. (T. 131-134) Mr.

Krokus has personally trained 355 dogs and has supervised the training of approximately 5,000 guide dogs. (T. 143)

*5 Mr. Krokus testified that certain breeds are selected because of "their sight, stability, 33, temperament, tractability,

manageability . . . " and because they "want to do things to please man." (T. 135-136)

The dogs are trained for a period of three months, during which time the dog is taught to deal with a variety of ch+"==

inc1 ding street traffic, crowded public places, and public +ranapertation. (T. 139-141) Each dog is trained to be "fully aware

of his master's safety and sec rity" and is speciñc=lly taught to be aware of obstructions which may cause injury to the owner

(e_.g., "overhead training"). Finally, the dogs are taught to disobey any cc f which would lead its master into a dangerous

situation (i.e., "intelligent disobedience"). (T.147148) Thus, the dogs are taught to assess any potential problem which their

master may encounter and to avoid any si+"-Een which could cause harm. (T. 165) Once the training period is completed, those

dogs with behavioral, temperament and/or health problems are rejected, and the rer:±g dogs are paired with masters.

Once paired, the master and dog go through a three to four week training program. During this phase, the new owners learn

about the dog's capabilities, and how to care for the animal. (T. 143-144) Each idd .al learns how to =b+-i- the dog on a

rigid schedule so that urination and defecation can be predicted. (T. 145)

25. Martin Kurtz, Director of the New York City Department of Health, Bureau of Animal Affairs, testified as an expert witness

on the New York City Health Code. Mr. Kurtz testified that the Health Code does not prcMbit guide dogs in health clubs. (T.

111) Mr. Kurtz further testined that, in his opinion as an expert, alle=ing a guide dog in a health club would not be a violation

of the Health Code. (T. 111-112)

26. Terry Lynn Smith, manager of u='-=*= Plaza Health Club, testified that a former blind member, Maureen Young, was

accompanied by her guide dog when she used the Health Club facilities. Ms. Young subsequendy became an employee, and

successfully performed her re=peribiliEr with the assistance of her guide dog. (T. 205-210).

Ms. Smith also testified that the only cost inc-erred by the Health Club as a result of permitting Ms. Young to use her guide

dog was $100 per year for additional shampacing.

27. After having his membercMp rejected by Respondent, Complainant could feel an increase in his heart rate and -rth'g in

his temples. (T. 45) Co=pl±.=.=t also experienced such:-,-± = whenever he diwussed what had occurred at Jack LaLanne.

(T. 46)

As a result of his treatment by Respondent's agents, C ../...i =t felt angry and "put down a bit mentally.. (T. 44) Compl ant

"felt [he] was being . . . put down as a second-class citizen" (T. 44) and could not understand how he could be denied "the

privilege of joining Jack LaLanne,. if "the law state[s] this is illegal or not permitted." (T. 47) Cerpl-"--t also discussed his

feelings of anger i-g from his rejecEen by Jack LaLanne with two friends, Elaine Gerson and Jack Goldfein. (T. 44)

ANALYSIS OF EVIDENCE AND CONCLUSIONS OF LAW

I.
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23. A few months after the February 9, 1983 meeting, Complainant opened the front door of the spa and shouted in to Ms. 
Diaz that "it is not over yet.. (T. 235, 263) 

24. Richard J. Krokus, who has been employed at the Seeing-Eye Incorporated since 1946, testified as an expert witness at the 
hearing in the instant case on the training and disposition of seeing-eye dogs. Mr. Krokus has had 39 years of experience in 
the training of both seeing eye dogs and their blind masters and has supervised their adjustment to each other. (T. 131-134) Mr. 
Krokus has personally trained 355 dogs and has supervised the training of approximately 5,000 guide dogs. (T. 143) 

*S Mr. Krokus testified that certain breeds are selected because of"their sight, stability, soundness, temperament, tractability, 
manageability ... " and because they ''want to do things to please man." (T. 135-136) 

The dogs are trained for a period of three months, during which time the dog is taught to deal with a variety of situations 
including street traffic, crowded public places, and public transportation. (T. 139-141) Each dog is trained to be "fully aware 
of his master's safety and security" and is specifically taught to be aware of obstructions which may cause injury to the owner 
(~-, "overhead training"). Finally, the dogs are taught to disobey any command which would lead its master into a dangerous 
situation (i.e., "intelligent disobedience''). (T.147148) Thus, the dogs are taught to assess any potential problem which their 
master may encounter and to avoid any situation which could cause harm. (T. 165) Once the training period is completed, those 
dogs with behavioral, temperament and/or health problems are rejected, and the remaining dogs are paired with masters. 

Once paired, the master and dog go through a three to four week training program. During this phase, the new owners learn 
about the dog's capabilities, and how to care for the animal. (T. 143-144) Each individual learns how to maintain the dog on a 
rigid schedule so that urination and defecation can be predicted. (T. 145) 

25. Martin Kurtz, Director of the New York City Department of Health, Bureau of Animal Affairs, testified as an expert witness 
on the New York City Health Code. Mr. Kurtz testified that the Health Code does not prohibit guide dogs in health clubs. (T. 
111) Mr. Kurtz further testified that, in his opinion as an expert, allowing a guide dog in a health club would not be a violation 
of the Health Code. (T. 111-112) 

26. Terry Lynn Smith, manager of Manhattan Plaza Health Club, testified that a former blind member, Maureen Young, was 
accompanied by her guide dog when she used the Health Club facilities. Ms. Young subsequently became an employee, and 
successfully performed her responsibilities with the assistance of her guide dog. (T. 205-210). 

Ms. Smith also testified that the only cost incurred by the Health Club as a result of permitting Ms. Young to use her guide 
dog was $100 per year for additional shampooing. 

27. After having his membership rejected by Respondent, Complainant could feel an increase in his heart rate and throbbing in 
his temples. (T. 45) Complainant also experienced such symptoms whenever he discussed what had occurred at acl<l a anne. 
(T.46) 

As a result of his treatment by Respondent's agents, Complainant felt angry and "put down a bit mentally .. (T. 44) Complainant 
"felt [he] was being ... put down as a second-class citizen" (T. 44) and could not understand how he could be denied "the 
privilege of joining ack a an ne,. if "the law state[ s] this is illegal or not permitted." (T. 47) Complainant also discussed his 
feelings of anger resulting from his rejection by aac1<! a an ne with two friends, Elaine Gerson and ack Goldfein. (T. 44) 

ANALYSIS OF EVIDENCE AND CONCLUSIONS OF LAW 

I. 
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*6 The issue presented is whether Respondent Jack LaLanne Fitness Centers, Inc. diser--i-to-y denied Complai --t Joseph

A. Tartaglia access to and membership in a place of public acecs;nadation because of his physical handicap.

Since the facts in this case are not disputed, we must review the statutory and legal authority in order to resolve the issue set

out above. Thus, the M=i.itrative Law Judge's conclusions are crucial to-our dc:c-in-stie-.e.

On the basis of the facts and the evidence offered by both parties at hearing, the Ad- -4-+-anve Law Judge found, and we concur,

that Respendcat Jack LaLanne Fitness Centers, Inc., through the actions of its agents, discriminated against Compl-la-t by

denying him access to Respondeds facility in violation of the Code.

Section B1-7.0(2) of the Code, in relevant part, states:

It shall be an unlâ w'ul discr -
-t~y practice for any person being the owner, lessee, propriefnr, manager, superi-tendent, agent

or employee of any place of public acm-==+'= resort or a=rement, because of the race, creed, color, national origin or

sex of any person directly or indirectly, to refuse, withhold from or deny to such person any of the acce==ad adens, advantages,

facilities or privileges thereof . . .

In addition to those protected classes re-tioned in Section B1-7.0(2), Code Section B1-7.1 mandates that:

The previsicas he-etefore set forth in section B1-7.0 as üñ1awful discr =P--y practices shall be conc+=ed to include an

otherwise qualified person who is physically . . . handicapped.

The United States Enpmme Court, in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) set out a specific order of proof

to be applied in est±E:½g a case of discri- -Ee- under Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section 2000e et

seq. The Supre=e Court majority in that case contemplated that the speciEc standards of proof formulated for that case, which

involved a discriminatory refusal to hire, may change as the facts vary. Id., at 803, n. 13. The Court of Appeals of the State

of New York has adopted the general McDonnell Douglas framework and burdens of proof to cases of discrimination arising
under the Code. Pace College v a==iccian on Human Rights, 38 N.Y.2d 29 (1975).

These c+and--do and order of proof have been medlEed for application by analogy to cases of discr-+-don on the basis of

physical handicap. Doe v. New York University, 666 F.2d 761, 776 (2nd Cir. 1981); see also, Pushkin v. Regents of University
of Cele-ade, 658 F.2d 1372, 1386-87 (lOth Cir. 1981) (citing Southeastern Ca-. . ---ly College v. Davis 442 U.S. 397 (1979g)).

In addition, these standards have been applied to cases involving
discr- -Ern by a place of public access.datics. Batavia

Lodge No. 196 v. New York State Division on Human Rights, 42 A.D.2d 807 (4th Dept. 1973), rev'd on other grounds, 35

N.Y.2d 143 (1974); see also, Figeroa v. New Yu Lung Corporation d/b/a Shu Yu R ac+a-rant Stanley Tso, Owner/Manager, New

York City Commission on Human Rights Complaint No. 9370-PA (Dec. 5, 1980).

*7 Synthesizing the McDonnell Douglas derivative bu-dem and order of proof, as rapresanted by the above cases, and

medi'fng the burden and order of proof slightly to reflect the facts of this case, the Commission requires the Compl-i---t to

establish a prima facie case of discrimination by showing the following:

(i) That Compl-l--.nt is a handicapped person, as defined by Bl-2.0(16)(a) of the Code;

(ii) That Respondent is a person, as defined by B1-2.0(1) of the Code, who maintai-.s a requisite rele'M; with a place of

public acce=. =ada+ien, as defined by B1-7.0(2) of the Code;

(iii)That Complai-a-t is otherwise qualified apart from his h-.ndicap, as defined by Bl-2.0(16)(e) of the Code; and

(iv) That action was taken against Complai---t under circ:mstances which give rise to the infarance that this action c: ested

discrimination on the basis of an impermissible factor under the Code.
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*6 The issue presented is whether Respondent ac itness Centers, Inc. discriminatory denied Complainant Joseph 
A. artag ia access to and membership in a place of public accommodation because of his physical handicap. 

Since the facts in this case are not disputed, we must review the statutory and legal authority in order to resolve the issue set 
out above. Thus, the Administrative Law Judge's conclusions are crucial to-our determinations. 

On the basis of the facts and the evidence offered by both parties at hearing, the Administrative Law Judge found, and we concur, 
that Respondent ac DiLanne itness Centers, Inc., through the actions of its agents, discriminated against Complainant by 
denying him access to Respondent's facility in violation of the Code. 

Section B 1-7 .0(2) of the Code, in relevant part, states: 
It shall be an unlawful discriminatory practice for any person being the owner, lessee, proprietor, manager, superintendent, agent 
or employee of any place of public accommodation, resort or amusement, because of the race, creed, color, national origin or 
sex of any person directly or indirectly, to refuse, withhold from or deny to such person any of the accommodations, advantages, 
facilities or privileges thereof ... 

In addition to those protected classes mentioned in Section Bl-7.0(2), Code Section Bl-7.1 mandates that: 
The provisions heretofore set forth in section Bl-7.0 as unlawful discriminatory practices shall be construed to include an 
otherwise qualified person who is physically .. . handicapped. 

The United States Supreme Court, in McDonnell Douglas Co:q,. v. Green, 411 U.S. 792 (1973) set out a specific order of proof 
to be applied in establishing a case of discrimination under Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section 2000e 
~- The Supreme Court majority in that case contemplated that the specific standards of proof formulated for that case, which 
involved a discriminatory refusal to hire, may change as the facts vary. Id., at 803, n. 13. The Court of Appeals of the State 
of New York has adopted the general McDonnell Douglas framework and burdens of proof to cases of discrimination arising 
under the Code. Pace College v. Commission on Human Rights, 38 N.Y.2d 29 (1975). 

These standards and order of proof have been modified for application by analogy to cases of discrimination on the basis of 
physical handicap. Doe v. New York University, 666 F.2d 761, 776 (2nd Cir. 1981); see also, Pushkin v. Regents ofUniversity 
of Colorado, 658 F.2d 1372, 1386-87 (10th Cir. 1981) (citing Southeastern Community College v. Davis 442 U.S. 397 (1979g)). 
In addition, these standards have been applied to cases involving discrimination by a place of public accommodation. Batavia 
Lodge No. 196 v. New York State Division on Human Rights, 42 A.D.2d 807 (4th Dept. 1973), rev'd on other grounds, 35 
N.Y.2d 143 (1974); see also, Figeroa v. New Yu Lung Corporation d/b/a Shu Yu Restaurant. Stanley Tso, Owner/Manager, New 
York City Commission on Human Rights Complaint No. 9370-PA (Dec. 5, 1980). 

*7 Synthesizing the McDonnell Douglas derivative burdens and order of proof, as represented by the above cases, and 
modifying the burden and order of proof slightly to reflect the facts of this case, the Commission requires the Complainant to 
establish a prima facie case of discrimination by showing the following: 
(i) That Complainant is a handicapped person, as defined by Bl-2.0(16)(a) of the Code; 

(ii) That Respondent is a person, as defined by Bl-2.0(1) of the Code, who maintains a requisite relationship with a place of 
public accommodation, as defined by Bl-7.0(2) of the Code; 

(iii)That Complainant is otherwise qualified apart from his handicap, as defined by Bl-2.0(16)(e) of the Code; and 

(iv) That action was taken against Complainant under circumstances which give rise to the inference that this action constituted 
discrimination on the basis of an impermissible factor under the Code. 
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Should the Cemplai-.ast successfi:1ly meet this prima facie burden, the burden is shifted to the Respondent to rebut the

pre-.-pEen of discrimination by coming forward with evidence that the action -- _i-ad of was taken for a legitimate non-

discr"ª=te-y reason. If Respondent succeeds in meeting this rebuttal burden, Compl-im=t is then given an appc-tsity to

prove that the reasons ar+ieviated by the Respandent were not true, but merely a pretext for impermissible discrimi- en.

Complainant may prove pretextuality by showing that the reasons articulated are based on= ise--- eptions or unfounded factual

conclusi6ñs, and/or that they encompass ±d consideration of the handicap itself. Doe v. New York University, supra,

at 776; Pushkin v. Regents of University of Colorado, supra, at 1386-87.

II.

The Commission adopts the Af-'i:'-ative Law Judge's finding that Ce- ph--ant has met his prima facie burden through

exhibits and credible testimonial evidence.

C:=;1±± has clearly shown that he is a handicapped person within the meaning of Section Bl-2.0(16)(a) of the Code. He

has been blind since 1973, and has been declared legally blind by federal and state authorities.

Under step (ii) of our analysis, the evidence presented has shown that Respondent is a cor=e =_Een, and is therefore a "person"

as defined in Section B1-2.0(1) of the Code. There is ample evidence that Respondent is owner, proprietor and/or manager of

the Park Avenue Spa. As such, Respondent ma.intidas the relaErn:Mp with the Park Avenue Spa required by Section B17.0(2).

The Park Avenue Spa did contain a sw --i-g pool and gym--.-in- facilities. Therefore, the Park Avenue Spa falls within the

dcfk.ition of a "place of public accommodation, resort or amusement" as set forth in Section B1-2.0(9) of the Code.

Under step (iii), Complainant has proven through his credible tas+imeny that apart from his blindness, he was otherwise qualified

to become a member of the health spa. 8e has shown himself to be "a handicapped person, who, with reasonable acccs-edanon

can satisfy the essential requisites of the benefit in que±en." Section Bl-2.0(16)(e). Compl-i--.=t's uncontroverted testimony
demenc+rated that he had used a similarly equipped health club on occasions prior to his application for membarchip in

Respandent's facility, and that he was in fact offered a chance to enter into a memb-ship contract by at least two of Respondent's

agents.

*8 Finally, Cempl--=t has shown circumsta.aces which give rise to an inference of discrimir.ation on the basis of handicap,

which is p '.ihited by Code Section B1-7.1. There is very little dispute that, in or around early February, 1983, Compl-i---+, if

he in+andad to be accorspanied by his guide dog, was denied access to the exercise and wet areas ofRespondent's spa facility; and

that Respondent conditioned the acceptance of Complainant's application for membership on Compl-. -a.Js acquiescance to and

strict compliance with this restrictica on the use of his guide dog. Complaiñant demonstrated that no state or local laws p""d
Respondent from a"cwi-g the guide dog into all areas of the facility. Complainant has, therefore, shown that Respondent

took action which resulted in a limitation directed in general at handicapped owners of guide dogs, and at Complamant in

this specific instance. Respondent's restrictions would only apply to this class of handicapped persons, and not to the general

population which has no need for such dogs. As such, these are unquestionably cirenme+a=ees which give rise to an inference of

discrimim:tian on the basis of handicap, and Complai-a-t has met his burden of es+f11:¹- a prima facie case of discrimination.

III.

Respondent is now called upon to rebut this prima facie inference, specifically by showing: (i) that C:mpl: -st is not an

otherwise qualified handicapped person eligible for membership in Respondent's spa facilities apart from his handicap; and/or

(ii) that Compl-i===t was not permitted to become, and is not now, a member for reasons other than his handicap.

Respondent has failed to show that C_, is not otherwise qualified to use Respondent's facilities apart from his handicap.

It is clear that Respondent concedes that Co p'r--.-', with reasonable acm---.. Alan of some sort, can satisfy the essential
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Should the Complainant successfully meet this prig facie burden, the burden is shifted to the Respondent to rebut the 
presumption of discrimination by coming forward with evidence that the action complained of was taken for a legitimate non-
discriminatory reason. If Respondent succeeds in meeting this rebuttal burden, Complainant is then given an opportunity to 
prove that the reasons articulated by the Respondent were not true, but merely a pretext for impermissible discrimination. 
Complainant may prove pretextuality by showing that the reasons articulated are based on misconceptions or unfounded factual 
conclusions, and/or that they encompass unjustified consideration of the handicap itself. Doe v. New York University.~ 
at 776; Pushkin v. Regents ofUniversity of Colorado, fil1Pilb at 1386-87. 

II. 

The Commission adopts the Administrative Law Judge's finding that Complainant has met his prig facie burden through 
exhibits and credible testimonial evidence. 

Complainant has clearly shown that he is a handicapped person within the meaning of Section Bl-2.0(16)(a) of the Code. He 
has been blind since 1973, and has been declared legally blind by federal and state authorities. 

Under step (ii) of our analysis, the evidence presented has shown that Respondent is a corporation, and is therefore a "person" 
as defined in Section Bl-2.0(1) of the Code. There is ample evidence that Respondent is owner, proprietor and/or manager of 
the Park Avenue Spa. As such, Respondent maintains the relationship with the Park Avenue Spa required by Section Bl 7 .0(2). 
The Park Avenue Spa did contain a swimming pool and gymnasium facilities. Therefore, the Park Avenue Spa falls within the 
definition of a "place of public accommodation, resort or amusement" as set forth in Section Bl-2.0(9) of the Code. 

Under step (iii), Complainant has proven through his credtble testimony that apart from his blindness, he was otherwise qualified 
to become a member of the health spa. 8e has shown himself to be "a handicapped person, who, with reasonable accommodation 
can satisfy the essential requisites of the benefit in question." Section Bl-2.0(16)(e). Complainant's uncontroverted testimony 
demonstrated that he had used a similarly equipped health club on occasions prior to his application for membership in 
Respondent's facility, and that he was in fact offered a chance to enter into a membership contract by at least two ofRespondent's 
agents. 

*8 Finally, Complainant has shown circumstances which give rise to an inference of discrimination on the basis of handicap, 
which is prohibited by Code Section B 1-7 .1. There is very little dispute that, in or around early February, 1983, Complainant, if 
he intended to be accompanied by his guide dog, was denied access to the exercise and wet areas ofRespondent's spa facility; and 
that Respondent conditioned the acceptance of Complainant's application for membership on Complainant's acquiescence to and 
strict compliance with this restriction on the use ofhis guide dog. Complainant demonstrated that no state or local laws prohibited 
Respondent from allowing the guide dog into all areas of the facility. Complainant has, therefore, shown that Respondent 
took action which resulted in a limitation directed in general at handicapped owners of guide dogs, and at Complainant in 
this specific instance. Respondent's restrictions would only apply to this class of handicapped persons, and not to the general 
population which has no need for such dogs. As such, these are unquestionably circumstances which give rise to an inference of 
discrimination on the basis ofhandicap, and Complainant has met his burden of establishing a prig facie case of discrimination. 

m. 

Respondent is now called upon to rebut this prig facie inference, specifically by showing: (i) that Complainant is not an 
otherwise qualified handicapped person eligible for membership in Respondent's spa facilities apart from his handicap; and/or 
(ii) that Complainant was not permitted to become, and is not now, a member for reasons other than his handicap. 

Respondent has failed to show that Complainant is not otherwise qualified to use Respondent's facilities apart from his handicap. 
It is clear that Respondent concedes that Complainant, with reasonable accommodation of some sort, can satisfy the essential 
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requisites for use of R espondant's spa facilities. Respondent, in fact, through its agents, was prepared to accept Comp'P-.-t's

application for memb-ship without qualifications or restrictions which addressed :-y±i-g other than ec- s related to

Complainant's handicap.

C:±--."y stressed by Respondent is the assertion that Complainant was "offered membership on the same terms as anyone

else.. (T. 52-57, see also, Respondent's Post-Hearing Brief at p. 14). Respondent centends that it was Complainant's choice not

to enter into an agreement subject to the rules and reg 'ase-. of the health spa. Respondent argues that it made "reasonable
acc^--r±üen" of Complainant's blindness in order to allow him to use the facilities. Respondent has shown that its agents

offered Complal==t: (1) a chance to leave his guide dog home, or in the facility's lobby or executive offices; and (2) the

opportunity to be accemp-.-led ±-onghout the spa by another person of C6mplainst's choice, who would even be allowed to

participate in spa activities at no additional cost. Respondent has shown that Cemp's -=t at all times refused this offer. For

purposes of the Ce-- ^-'s analysis, however, Respondent has successfully articulated several reasons why Compl-l-.=t

was not permitted to become a member of Respondent's facilities. These reasons, Respandan+ argues, have nothing whatsoever

to do with Complainant's blindness.

*9 Respondent has shown that guide dogs were restricted based on management's belief that the presence of guide dogs

c6ñstituted a threat to the health and safety of members and perunnnel of the facilities, citing as examples the potentiality
of defecaden by the guide dog and the pGššibility of its disorderly and uncontrollable behavior. Respondent argues that the

periiEi'y that other handicapped persons with guide dogs might attempt to join the spas, resulting in chaos and the additional

cleaning costs due to the presence of guide dogs, pshibit Respondent from a"owing guide dogs to have access to all spa

facilities.

Respandant has also argued that its agents, and in particular those in charge of making policy decisions relating to the conduct

of busiñcss, have made a judgment that the presence of a dog in the spa areas would tend to frighten and cause the discomfort

of both members and prospective memb-s. Respondent centende that perceived customer preference in favor of restricting
canine access to spa facilitics is a factor which can and must be taken into account in the exercise of sound buri-rr judgmcat,

and is wholly unrelated to Ce-pl=iant or the fact that he is blind. By the foregoing reasons, Respondent has offered some

evidence of other factors unrelated to Co-pisht's handicap which show on their face legitimate non-discriminatory reasons

for the action taken here.

IV

C:mp!- --.-t is now required to show facts by which Respandent's articulated reasons are shown to amount to a pretext for

discriminaEen, either based on ---^- =d factual conclusions or misconceptions, or discriminatary treatment of Complainan+

because of his blindness.

C^-_p!: ---±has shown that he has chosen to use a guide dog almost exclusively in his efforts to acca==adate his own handicap
in order to perform several "major life activities"

incInding those aspects of mobility and caring for oneself which are affected

by loss of vision. Compl-la--t did not use nor was he trained in the use of a cane. For practical reasons Compl----t has rarely
relied on a human guide to perform those functions which he has learned to depend on his guide dog to carry out. These facts

lead to an observation that is basic to our analysis: in certain contexts, the means by which a handicapped person chooses to

acenm=adate his handicap in order to perform "major life activities" becomes an ex+ancian of that person himself.

We find that a guide dog is an extension of its master for pmposes of per©^-÷g the necessary activity which it facilitates. At all

times, first and foremost, the guide dog's primary f"ncEen is to aid its master in his/her perfe*=ance of requisite life activities,

such as walking and avoiding danger. When such a dog becomes the means by which its owner is able to do things s/he would

otherwise be pm'"tit:d from doing by virtue of his/her handicap, that dog cannot be eancidered saparate and distinct from the

individual who is totally dependent on that form of assistance.
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requisites for use of Respondent's spa facilities. Respondent, in fact, through its agents, was prepared to accept Complainant's 
application for membership without qualifications or restrictions which addressed anything other than conditions related to 
Complainant's handicap. 

Continually stressed by Respondent is the assertion that Complainant was "offered membership on the same terms as anyone 
else .. (T. 52-57, see also, Respondent's Post-Hearing Brief at p. 14). Respondent contends that it was Complainant's choice not 
to enter into an agreement subject to the rules and regulations of the health spa. Respondent argues that it made "reasonable 
accommodation" of Complainant's blindness in order to allow him to use the facilities. Respondent has shown that its agents 
offered Complainant: (1) a chance to leave his guide dog home, or in the facility's lobby or executive offices; and (2) the 
opportunity to be accompanied throughout the spa by another person of Complainant's choice, who would even be allowed to 
participate in spa activities at no additional cost. Respondent has shown that Complainant at all times refused this offer. For 
pmposes of the Commission's analysis, however, Respondent has successfully articulated several reasons why Complainant 
was not permitted to become a member of Respondent's facilities. These reasons, Respondent argues, have nothing whatsoever 
to do with Complainant's blindness . 

., Respondent has shown that guide dogs were restricted based on management's belief that the presence of guide dogs 
constituted a threat to the health and safety of members and personnel of the facilities, citing as examples the potentiality 
of defecation by the guide dog and the possibility of its disorderly and uncontrollable behavior. Respondent argues that the 
possibility that other handicapped persons with guide dogs might attempt to join the spas, resulting in chaos and the additional 
cleaning costs due to the presence of guide dogs, prohibits Respondent from allowing guide dogs to have access to all spa 
facilities. 

Respondent has also argued that its agents, and in particular those in chmge of making policy decisions relating to the conduct 
of business, have made a judgment that the presence of a dog in the spa areas would tend to frighten and cause the discomfort 
of both members and prospective members. Respondent contends that perceived customer preference in favor of restricting 
canine access to spa facilities is a factor which can and must be taken into account in the exercise of sound business judgment, 
and is wholly unrelated to Complainant or the fact that he is blind. By the foregoing reasons, Respondent has offered some 
evidence of other factors unrelated to Complainant's handicap which show on their face legitimate non-discriminatory reasons 
for the action taken here. 

IY. 

Complainant is now required to show facts by which Respondent's articulated reasons are shown to amount to a pretext for 
discrimination, either based on unfounded factual conclusions or misconceptions, or discriminatory treatment of Complainant 
because of his blindness. 

Complainant has shown that he has chosen to use a guide dog almost exclusively in his efforts to accommodate his own handicap 
in order to perform several "major life activities" including those aspects of mobility and caring for oneself which are affected 
by loss of vision. Complainant did not use nor was he trained in the use of a cane. For practical reasons Complainant has rarely 
relied on a human guide to perform those functions which he has learned to depend on his guide dog to carry out. These facts 
lead to an observation that is basic to our analysis: in certain contexts, the means by which a handicapped person chooses to 
accommodate his handicap in order to perform "major life activities" becomes an extension of that person himself. 

We find that a guide dog is an extension of its master for purposes of performing the necessary activity which it facilitates. At all 
times, first and foremost, the guide dog's primary function is to aid its master in his/her performance of requisite life activities, 
such as wa1king and avoiding danger. When such a dog becomes the means by which its owner is able to do things s/he would 
otherwise be prohibited from doing by virtue of his/her handicap, that dog cannot be considered separate and distinct from the 
individual who is totally dependent on that form of assistance. 
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*10 At times, the assistance of wlicelchairs, canes and artificial limbs are not required by their owners. In the same way,

guide dogs may occasionally be of little use. However, when such means of acco--adadon are necessary to 6v= - the

handicap, it would be both unlawful and absurd to withhold such form of assistance from the 1.1Lal person who wishes

and needs to rely on it.

This observation finds its basis in co--en sense, but it also fmds support in the laws of this City, as well as similar state and

federal legislation. Under Section B1-7.1 of the Code, as amended in 1981, it is ürJawful to discriminate against an otherwise

qualified h d.ia.-1 who is physically or mentally handicapped. Prior to 1981, however, this provision was strictly and expressly
limited to protect only those who fell under the more strict definition of "physically handicapped". The 1981 change not only
added the general class of mentally 'medicapped as a protected class, but also led to a radical alteration of the defmitien of

"physically handicapped. under the Code.

Whereas the pre-1981 code expressly referred to persons who depended on a seeing eye dog as being physically handicapped,

the present Code does not contain references to any devices or sppE=:es which had been specifically mendoned in the pre-1981

de Notwithstanding Respondent's somewhat mipided reading of this development, the decision to amend the law

to exclude an express listing of devices was not designed to exclude those who prior to 1981 were considered "physically

handioapped", but rather to expand the protected class to include, among others, the physically handicapped who may not depend

on such devices. Thus, the present law has its very roots in the express protection of individuals utilizing devices (including
guide dogs) in order to perform essential daily respc=ibilities.

While the instant decision is based entirely on the New York City P'-iri±ative Code and the applioalue sections therein, it

must be pointed out that this reading of the Code in no way runs counter to the likely result under the New York State Civil

Rights Law Section 47-b(1). That law expressly preMbi+s discrind=ª:ry action on the basis of a handicapped individual's use of

a guide dog. Although state law contributes no basis for our decision, the apparent unlawfulness of Respondent's policy under

state law certainly buttresses our fmding that Respondent's action was discriminatory.

Complainant has shown that Respondent's restriction as to the use of Cespl± -t's guide dog was the one and only factor

which prevented him from becoming a member. He has also shown that by requiring him to use the facilities without his guide

dog, Respondent has effectively prevented the Cerp±=‡ himself from funcioning as any other member could, and from

using Respondant's facilities to their fullest advantage. Without his guide dog, Cempb=t would be stripped of the very means

by which he is able to oveiuume certain U=ita+ians posed by his handicap. As such, Casp'-i-t would be left to face the

prospects of adapting to a new and relatively
-=^= environment with a form of assistance to which he is unaccustomed,

or in the alternative, abandoning his entire endeavor.

*11 "Reasonable acce==edaEen" requires places of public accammadation to recognize the unitary nature of a handicapped

individual and the means s/he chooses to adapt to such handicap. Whenever possible the place of public accommodation

must make any and all such accommodations so as to allow the handicapped individual to 4ù=cEen normally, unless the

accommedation causes an undue burden or eceneric hard-'-.ip. Phil'Greek v. Ansonia Board of Education, 757 F.2d 476 (2nd Cir.

1985); Nelson v. Thomburgh, 567 F. Supp. 369 (E.D. PA 1983). In the instant case, Respondent's offer to permit Complainant

to bring with him a sighted individual to assist him in the spa facilities was not a reasonable accommodation., but rather a

conciEatory gesture follorng the commission of a discrinliaâ‡c-y act, i.e. the Respondent's refusal to permit and anna--odate

Complainant and his guide dog. Especially where, as here, the means employed by the handicapped individual to evercome

his/her handicap is c:--:-'y utilized and almost universally accepted, it is not the prerogative of one who operates a place

of public acce==edadon to d ritt: a means by which a handicapped person will compensate for his/her impairment. See,
Philbrook v. Ansonia Board of Education, supra.

Respondent points out that there may be sit=tions or occasions in which â"cring a guide dog to accompa-y its master might

not be reasonable -- when there may be isgitimate health or safety reasons why the unitary nature of the guide dog and master
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*10 At times, the assistance of wheelchairs, canes and artificial limbs are not required by their owners. In the same way, 
guide dogs may occasionally be of little use. However, when such means of accommodation are necessary to overcome the 
handicap, it would be both unlawful and absurd to withhold such form of assistance from the individual person who wishes 
and needs to rely on it. 

This observation finds its basis in common sense, but it also finds support in the laws of this City, as well as similar state and 
federal legislation. Under Section B 1-7 .1 of the Code, as amended in 1981, it is unlawful to discriminate against an otherwise 
qualified individual who is physically or mentally handicapped. Prior to 1981, however, this provision was strictly and expressly 
limited to protect only those who fell under the more strict definition of "physically handicapped". The 1981 change not only 
added the general class of mentally handicapped as a protected class, but also led to a radical alteration of the definition of 
''physically handicapped. under the Code. 

Whereas the pre-1981 code expressly referred to persons who depended on a seeing eye dog as being physically handicapped, 
the present Code does not contain references to any devices or appliances which had been specifically mentioned in the pre-1981 
definition. Notwithstanding Respondent's somewhat misguided reading of this development, the decision to amend the law 
to exclude an express listing of devices was not designed to exclude those who prior to 1981 were considered "physically 
handicapped", but rather to expand the protected class to include, among others, the physically handicapped who may not depend 
on such devices. Thus, the present law has its very roots in the express protection of individuals utilizing devices (including 
guide dogs) in order to perform essential daily responsibilities. 

While the instant decision is based entirely on the New York City Administrative Code and the applicable sections therein, it 
must be pointed out that this reading of the Code in no way runs counter to the likely result under the New York State Civil 
Rights Law Section 47-b(l). That law expressly prohibits discriminatory action on the basis ofa handicapped individual's use of 
a guide dog. Although state law contnbutes no basis for our decision, the apparent unlawfulness of Respondent's policy under 
state law certainly buttresses our finding that Respondent's action was discriminatory. 

Complainant has shown that Respondent's restriction as to the use of Complainant's guide dog was the one and only factor 
which prevented him from becoming a member. He has also shown that by requiring him to use the facilities without his guide 
dog, Respondent has effectively prevented the Complainant himself from functioning as any other member could, and from 
using Respondent's facilities to their fullest advantage. Without his guide dog, Complainant would be stripped of the very means 
by which he is able to overcome certain limitations posed by his handicap. As such, Complainant would be left to face the 
prospects of adapting to a new and relatively unfamiliar environment with a form of assistance to which he is unaccustomed, 
or in the alternative, abandoning his entire endeavor. 

*11 "Reasonable accommodation" requires places of public accommodation to recognize the unitary nature of a handicapped 
individual and the means s/he chooses to adapt to such handicap. Whenever possible the place of public accommodation 
must make any and all such accommodations so as to allow the handicapped individual to function normally, unless the 
accommodation causes an undue burden or economic hardship. Philbrookv. Ansonia Board ofEducation. 757 F.2d476 (2nd Cir. 
1985); Nelson v. Thornburgb. 567 F. Supp. 369 (E.D. PA 1983). In the instant case, Respondent's offer to permit Complainant 
to bring with him a sighted individual to assist him in the spa facilities was not a reasonable accommodation., but rather a 
conciliatory gesture following the commission of a discriminatory act, i.e. the Respondent's refusal to permit and accommodate 
Complainant and his guide dog. Especially where, as here, the means employed by the handicapped individual to overcome 
his/her handicap is commonly utiliud and almost universally accepted, it is not the prerogative of one who operates a place 
of public accommodation to substitute a means by which a handicapped person will compensate for his/her impairment See, 
Philbrook v. Ansonia Board of Education. 

Respondent points out that there may be situations or occasions in which allowing a guide dog to accompany its master might 
not be reasonable -- when there may be legitimate health or safety reasons why the unitary nature of the guide dog and master 
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must yield to more important c.=id-ations. Such a possibility must be ackñõwledged. Si½e=s may occur in which one who

relies on a guide dog must be excluded, or given the oppsitañity to be included without his/her guide dog.

Complaiiiant has shown, however, through his own testimony and the testimony of three witnesses, that Respondent's claims of

health and safety threats posed by permitting a guide dog in a health spa setting are totally ':zled factual conclusióüs and

outright misconcapHons. First, Martin Kurtz, Director of the New York City Department of Health, Bureau of Animal Affairs,

tesHEed as an expert witness that the New York City Health Code does not preibi± the use of guide dogs in any facilities of

health spas.

In addition, the solid regimen of tests and training that guide dogs are exposed to over many months in the various training
programs are designed to acclimate the guide dogs to new enn===A The dogs are selected, and allowed to continue training,
on the basis of their ñ6ñ-violent temperament. Furthermore, a well-tcal=ed guide dog, under normal ceMEe--, would not

be likely to defecate indoom Richard Krokus, Director of Inst-action and Training for Seeing-Eye Incorporated, through his

testimony as an expert witness, has amply de-e--"-ted that the training of guide dogs enhan- their overall ability to L=an=

in different env e=mend, such as health spas, and was able to cite specific past instances of successful as-4-41-6on.

*12 The successful use of guide dogs in health spas was testified to by one of C:rp!-r-ent's witnesses, Terry Lynn Smith,

Manager of Manhattan Plaza Health Club. Ms. Smith testified that a former blind member, who became employed by Manhattan

Plaza Health Club, successfully performed her daily responsibi'ides at the spa facility with the use ofher guide dog. (T. 205-210)
Corph ± also testified regarding his experience in using the facilities of another health club in which his own guide dog
adapted without incident.

Finally, Respondent contends that the presence of a guide dog would be disturbing to members, prospective me=ham and staff.

Customer preference is not and can never be a legitimate reason for discr--d:;fan, he-e-er. Wi-i-eGG Inc. v. Frachtman, 482

F. Supp.2d 681 (S.D.N.Y. 1979), aff d 628 F.2d 1346 (S.D.N.Y. 1980), cert. denied 449 U.S. 842, 101 S.Ct. 122, citing Diaz v.

Pan American World Airways, Inc., 442 F.2d 385, 289 (5th Cir. 1971), cert. denied 404 U.S. 950, 92 S.Ct.a 275, 30 L.Ed.2d 267

(1971). Especially where, as here, there has been no actual showing of either estom- preference or its impact on the "primary
function or service" offered by Respondent, "it would be totally anomalous if we were to allow the preferences and prejudices

of the customers to determine whether the . . . discriminatica was valid.. Diaz, supra. Thus, Respondent's reliance on perceived

customer preference as a defense is misguided and has no support in law.

Furthermore, it appears that the only legitimate andcipated problem with allowing guide dogs access to health clubs is that

annual maintenance costs attributable to cleaning might rise slightly. While no specific proof was offered by Resp-isident in

the instant case regarding such increased cost, testimony elicited from C:rph'-.-t's witness, Terry Lynn Smith, indicated that

costs would be -4-4--1 and would not pose an undue burden on Respondent. We therefore find, based on all the evidence,

that Respondent's policy of p ±g guide dogs from the spa facilities was a calculated and deliberate act of discr an-

against blind individuals who depended on guide dogs in the performance of "major life activities".

V

Pursuant to Section B1-8.0(2) (c) of the Code, this Ce--4-sion is given broad power to fashion both legal and equitable

remedies for a prevailing Complai=ant. Batavia Lodge v. State Division of Human Rights, 35 N.Y. 2d 143, 359 N.Y.S.2d 25

(1974); State C--binn for Human Rights v. Sneer, 29 N.Y.2d 555, 324 N.Y. S. 2d 297 (1971) . We find, based on the record,

that Complainant is entitled to be awarded the extension of full, equal and unsegregated ace r=ed=ticas, advantages, facilities

and privileges of the Jack LaLanne Fitness Centers, Inc. As such, Compla-nant should be offered a full membamhip in any
New York City spa facility operated by Respondent with the accommodation required by

C:rp!- -
t, i.e., the use of his guide

dog to lead him through all of the spa facilities including wet areas. Said membership should be offered to Comp!:"snt at the

same cost as the program in which Complainant was discriminatory denied membership.
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must yield to more important considerations. Such a possibility must be acknowledged. Situations may occur in which one who 
relies on a guide dog must be excluded, or given the opportunity to be included without his/her guide dog. 

Complainant has shown, however, through his own testimony and the testimony of three witnesses, that Respondent's claims of 
health and safety threats posed by permitting a guide dog in a health spa setting are totally unfounded factual conclusions and 
outright misconceptions. First, Martin Kurtz, Director of the New York City Department of Health, Bureau of Animal Affairs, 
testified as an expert witness that the New York City Health Code does not prohibit the use of guide dogs in any facilities of 
health spas. 

In addition, the solid regimen of tests and training that guide dogs are exposed to over many months in the various training 
programs are designed to acclimate the guide dogs to new environments. The dogs are selected, and allowed to continue training, 
on the basis of their non-violent temperament. Furthermore, a well-trained guide dog, under normal conditions, would not 
be likely to defecate indoors. Richard Krokus, Director of Instruction and Training for Seeing-Eye Incorporated, through his 
testimony as an expert witness, has amply demonstrated that the training of guide dogs enhances their overall ability to function 
in different environments, such as health spas, and was able to cite specific past instances of successful assimilation. 

*12 The successful use of guide dogs in health spas was testified to by one of Complainant's witnesses, Terry Lynn Smith, 
Manager of Manhattan Plaza Health Club. Ms. Smith testified that a former blind member, who became employed by Manhattan 
Plaza Health Club, successfully performed her daily responsibilities at the spa facility with the use ofher guide dog. (T. 205-210) 
Complainant also testified regarding his experience in using the facilities of another health club in which his own guide dog 
adapted without incident. 

Finally, Respondent contends that the presence of a guide dog would be disturbing to members, prospective members and staff. 
Customer preference is not and can never be a legitimate reason for discrimination, however. Wigginess Inc. v. Fruchtman, 482 
F. Supp.2d 681 (S.D.N.Y. 1979), aft'd 628 F.2d 1346 (S.D.N.Y. 1980), cert. denied 449 U.S. 842, 101 S.Ct. 122, citing Diaz v. 
Pan American World Airways. Inc., 442 F.2d 385, 289 (5th Cir. 1971), cert. denied 404 U.S. 950, 92 S.Ct.a 275, 30 L.Ed.2d 267 
( 1971 ). Especially where, as here, there has been no actual showing of either customer preference or its impact on the "primary 
function or service" offered by Respondent, "it would be totally anomalous if we were to allow the preferences and prejudices 
of the customers to determine whether the ... discrimination was valid .. Diaz, supra. Thus, Respondent's reliance on perceived 
customer preference as a defense is misguided and has no support in law. 

Furthermore, it appears that the only legitimate anticipated problem with allowing guide dogs access to health clubs is that 
annual maintenance costs attributable to cleaning might rise slightly. While no specific proof was offered by Respondent in 
the instant case regarding such increased cost, testimony elicited from Complainant's witness, Terry Lynn Smith, indicated that 
costs would be minimal and would not pose an undue burden on Respondent. We therefore find, based on all the evidence, 
that Respondent's policy of prohibiting guide dogs from the spa facilities was a calculated and deliberate act of discrimination 
against blind individuals who depended on guide dogs in the performance of"major life activities". 

V. 

Pursuant to Section Bl-8.0(2) (c) of the Code, this Commission is given broad power to fashion both legal and equitable 
remedies for a prevailing Complainant. Batavia Lodge v. State Division of Human Rights, 35 N.Y. 2d 143, 359 N.Y.S.2d 25 
(1974); State Commission for Human Rights v. Sneer, 29N.Y.2d555, 324N.Y. S. 2d297 (1971). We find, based on the record, 
that Complainant is entitled to be awarded the extension of full, equal and unsegregated accommodations, advantages, facilities 
and privileges of the ac itness Centers, Inc. As such, Complainant should be offered a full membership in any 
New York City spa facility operated by Respondent with the accommodation required by Complainant, i.e., the use of his guide 
dog to lead him through all of the spa facilities including wet areas. Said membership should be offered to Complainant at the 
same cost as the program in which Complainant was discriminatory denied membership. 
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*13 It is the practice of this Cc-+sien to order payment for mental suffering scs'ting from dise--=inatory treatment

when such injury is sufficiently de-±ted by the evidence. Rudow v. New York City Co-.-.-iGGian on Human Rights,

123 Misc.2d 709, 474 N.Y.S.2d 1005 (Sup. Ct. N.Y. Cty. 1984), afid., Og App. Div. 2d 1111, 487 N.Y.S.2d 453 (1st Dept.

1985), rem'd to CCHR on other grounds, 497 N.Y.S.2d 602 (Sup. Ct., N.Y. Cty. 1985); Casellas v. N.Y.C. Dept. of Correction,

N.Y.C.C.H.R. Complaint No. 5986-CE-PH (Oct. 29, 1975) ($2,500.00); Regan v. Walston and Co., N.Y.C.C.H.R. Cerphht

No. 5095-PA (Apr. 2g, 1975) ($5,000.00); Matter of Silverman, 56 N.Y.2d 608, 450 N.Y.S.2d 480, 435 N.E.2d 1095 (N.Y.Ct.

App. 1982), reinstating Oschak v. International Brotherhood of Teamsters. N.Y.C.C.H.R. Cemph4nt No. 6975-J-S (Aug. 3,

1979) ($1,500.00). Mental anguish has also been recognized as a proper element of compensatory damages by courts aph:1'-g
such awards under the New York State Human Rights Law, N.Y. Exec. Law Section 290 et. seq. (McRinney). Matter of State

Commission of Human Rights v. Speer, 29 N.Y.2d 555 (1971), 121-129 Breädway Realty. Inc. v. State Division of Human

Rights, 48 A.D.2d 975, 369 N.Y.S.2d 837 (3d Dept. 1975).

The standard of proof required to deme±ate mental anguish in discri-h:Een cases is less stringent than that required in

c - n law actions. Damages may be awarded on a sufficient showing of the existence and extent of such injury. Batavia

Lodge v. New York State Division of Human Rights, 35 N.Y.2d 143, 359 N.Y.S.2d 25 (1974). Evidence showing the existence

and extent of the injury is to be drawn from credble te±=y and corroboration furnished either by competent meécal proof

or the circumstances of the case itself. Such evidence must be sdcient to support a deter-haden that "a reasonable person

of average sensibilities could fully be expected to suffer mental anguish from the incid-+ Batavia Lodge v. New York State

Division of Human Rights, 43 A.D.2d 807, 350 N.Y.S.2d 273 (4th Dept. 1973) (dissenting opinion setting forth guidelines

adopted by the Court of Appeals on reversal, 35 N.Y.2d 143, 359 N.Y. S.2d 25, 27 (1974)).

Viewed in its entirety, the record in this case provides ample evidence that C:rpl:M=t was caused considerable h".-EiaEen

and e-a+ienal distress as a result of Respondant's diser-÷stery conduct. The record demonstrates that CorphM=t had

an intense interest in physical fitness. Cerpl-4--t testified that, after becoming blind, his level of physical activity had

declined. As a result of this decline, Complainan+ decided to join Respondent's health spa in 1983 in an attempt to =-prve

his overall physical condition ±=‡· the use of its Nautilus equipment. Under these circumstances Respondent's rejection of

Complainant's membarchip application resulted in extreme anger and frustration to Campid-s-t.

When Complainant learned he could not join the Park Avenue Spa because he required the assist=ce of a guide dog, he felt

"that [he] was being . . . put down as a second-class citizen. (T. 44) He felt a 6:tthg in his temples and an increase in his heart

rate immediately after his conversations with both Ms. Diaz and Mr. Wilton, two employees of Jack LaLanne. Camplainant

also felt pulsation's in his body and recognized all these sensatie-s as symptoms of increased blood pressure.

*14 Cemph'-nant spoke with his friend Jack Goldfein on the day his contract was voided and told him he was angry. He

spoke to Mr. Goldfein numerous times thereafter. When he spoke about Jack LaLanne's, Complénant would experience the

same sy-p"-r he felt the day he learned he could not join. Ce-pl:b=t also spoke to his friend Elaine Gerson one or two

days after his memharchip contract had been voided, and also told Ms. Gerson he was angry about what had happened to him

at Respondent's facility.

The anger and outrage Complainant felt did not éssipste entirely over time. Even several months after his contract had been

voided, Complainant still felt angry. Illustrative of his anger was an inoid-+ in which CerphMan+, a few months after his

rejection, opened the door to the Park Avenue Spa and s'nented to Ms. Diaz that "it is not over yet. n At the hearing two and

a half years later, when testifying about the incident,
C:rp'

, a man who by training is "alert, calm and quiet., again felt

the sensations he associates with an increase in his blood pressure.

Thus, it is abundantly clear that Cerpl-i-=t suffered, and ce == to suffer, pain, outrage and extreme mental anguish. We

therefore find that Compl-i--.-t is entitled to an award of $2,500.00 as compensatory damages for E-. '
:'ien, outrage and

mental anguish.
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*13 It is the practice of this Commission to order payment for mental suffering resulting from discriminatory treatment 
when such injury is sufficiently demonstrated by the evidence. Rudow v. New York City Commission on Human Rights, 
123 Misc.2d 709, 474 N.Y.S.2d 1005 (Sup. Ct. N.Y. Cty. 1984), afrd., 0g App. Div. 2d 1111, 487 N.Y.S.2d 453 (1st Dept. 
1985), rem'd to CCHR on other grounds, 497 N.Y.S.2d 602 (Sup. Ct., N.Y. Cty. 1985); Casellas v. N.Y.C. Ptmt. of Correction, 
N.Y.C.C.H.R. Complaint No. 5986-CE-PH (Oct. 29, 1975) ($2,500.00); Regan v. Walston and Co., N.Y.C.C.H.R. Complaint 
No. 5095-PA (Apr. 2g, 1975) ($5,000.00); Matter of Silverman, 56 N.Y.2d 608, 450 N.Y.S.2d 480, 435 N.E.2d 1095 (N.Y.Ct. 
App. 1982), reinstating Oschak v. International Brotherhood of Teamsters, N.Y.C.C.H.R. Complaint No. 6975-J-S (Aug. 3, 
1979) ($1,500.00). Mental anguish has also been recognized as a proper element of compensatory damages by courts upholding 
such awards under the New York State Human Rights Law, N.Y. Exec. Law Section 290 fil. ~- (McRinney). Matter of State 
Commission of Human Rights v. Speer, 29 N.Y.2d 555 (1971), 121-129 Broadway Realty. Inc. v. State Division of Human 
Rights, 48 A.D.2d 975, 369 N.Y.S.2d 837 (3d Dept. 1975). 

The standard of proof required to demonstrate mental anguish in discrimination cases is less stringent than that required in 
common law actions. Damages may be awarded on a sufficient showing of the existence and extent of such injury. Batavia 
Lodge v. New York State Division of Human Rights, 35 N.Y.2d 143, 359 N.Y.S.2d 25 (1974). Evidence showing the existence 
and extent of the injury is to be drawn from credible testimony and corroboration furnished either by competent medical proof 
or the circumstances of the case itself. Such evidence must be sufficient to support a determination that "a reasonable person 
of average sensibilities could fully be expected to suffer mental anguish from the incident.. Batavia Lodge v. New York State 
Division of Human Rights, 43 A.D.2d 807, 350 N.Y.S.2d 273 (4th Dept. 1973) (dissenting opinion setting forth guidelines 
adopted by the Court of Appeals on reversal, 35 N.Y.2d 143, 359 N.Y. S.2d 25, 27 (1974)). 

Viewed in its entirety, the record in this case provides ample evidence that Complainant was caused considerable humiliation 
and emotional distress as a result of Respondent's discriminatory conduct. The record demonstrates that Complainant had 
an intense interest in physical 1tness. Complainant testified that, after becoming blind, his level of physical activity had 
declined. As a result of this decline, Complainant decided to join Respondent's health spa in 1983 in an attempt to improve 
his overall physical condition through the use of its Nautilus equipment. Under these circumstances Respondent's rejection of 
Complainant's membership application resulted in extreme anger and frustration to Complainant. 

When Complainant learned he could not join the Park Avenue Spa because he required the assistance of a guide dog, he felt 
"that [he] was being ... put down as a second-class citizen. (T. 44) He felt a throbbing in his temples and an increase in his heart 
rate immediately after his conversations with both Ms. Diaz and Mr. Wilton, two employees of ac a anne. Complainant 
also felt pulsation's in his body and recognized all these sensations as symptoms of increased blood pressure. 

*14 Complainant spoke with his friend Uack Goldfein on the day his contract was voided and told him he was angry. He 
spoke to Mr. Goldfein numerous times thereafter. When he spoke about ack a anne's, Complainant would experience the 
same symptoms he felt the day he learned he could not join. Complainant also spoke to his friend Elaine Gerson one or two 
days after his membership contract had been voided, and also told Ms. Gerson he was angry about what had happened to him 
at Respondent's facility. 

The anger and outrage Complainant felt did not dissipate entirely over time. Even several months after his contract had been 
voided, Complainant still felt angry. illustrative of his anger was an incident in which Complainant, a few months after his 
rejection, opened the door to the Park Avenue Spa and shouted to Ms. Diaz that "it is not over yet. n At the hearing two and 
a half years later, when testifying about the incident, Complainant, a man who by training is "alert, calm and quiet., again felt 
the sensations he associates with an increase in his blood pressure. 

Thus, it is abundantly clear that Complainant suffered, and continues to suffer, pain, outrage and extreme mental anguish. We 
therefore find that Complainant is entitled to an award of $2,500.00 as compensatory damages for humiliation, outrage and 
mental anguish. 
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ORDER

It is hereby Ordered that Respendent Jack LaLanne Fitness Centers, Inc.:

1. Pay Cemph'---.=t the sum of $2,500.00 which represents compensatory damages for the mental anguish suffered by
Complaina."t as a result of Respondat's discriminatory conduct;

2. Offer Ccrp!-ht a full membership to any New York City spa facility operated by Respondat, and permit Compl-.i==t

to be accompanied by his guide dog. Said membmMp should be at the same cost as the program to which Compl-.irest was

discr":--±:ry denied access; and 3. Cease and desist from engaging in further discriminatory practices with respect to the

extension of full, equal and unsegregated accommodade=.s, advantages, facilities and privileges of the health spas owned and

operated by Jack LaLanne Fitness Centers, Inc. to visually impaired individuals who use guidedegs.

Dated: June 9, 1986

Issued: June 12, 1986

Marcella Maxwell

Chairperson

Commission on Human Rights

Footnotes

1
"T."

pre-Eng a page number refers to the transcript of the hearing; "C. Ex. n refers to Ce=¡ hi's Exhibits; °R. Ex. n refers to

Respondent's Exhibits.

1986 WL 379985 (N.Y.C.Com.Hum.Rts.)
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ORDER 

It is hereby Ordered that Respondent (Jack a anne itness Centers, Inc.: 

1. Pay Complainant the sum of $2,500.00 which represents compensatory damages for the mental anguish suffered by 
Complainant as a result of Respondent's discriminatory conduct; 

2. Offer Complainant a full membership to any New York City spa facility operated by Respondent, and permit Complainant 
to be accompanied by his guide dog. Said membership should be at the same cost as the program to which Complainant was 
discriminatory denied access; and 3. Cease and desist from engaging in further discriminatory practices with respect to the 
extension of full, equal and unsegregated accommodations, advantages, facilities and privileges of the health spas owned and 
operated by acl<I a anne itness Centers, Inc. to visually impaired individuals who use guidedogs. 

Dated: June 9, 1986 
Issued: June 12, 1986 

Marcella Maxwell 
Chairperson 
Commission on Human Rights 

Footnotes 
1 "T." preceding a page number refers to the transcript of the hearing; "C. Ex. n refers to Complainant's Exhibits; 0 R. Ex. n refers to 

Respondent's Exhibits. 
1986 WL 379985 (N.Y.C.Com.Hum.Rts.) 
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In the Matter of the Comp!eint of NEW YORK CITY..., 1991 WL 790558 (1991)

1991 WL 790558 (N.Y.C.Com.Hum.Rts.)

Commission on Human Rights

City of New York

In the Matter of the Complaint of NEW YORK CITY COMMISSION ON HUMAN RIGHTS, Camplaiñt,
- against -

UNITED VETERANS MUTUAL HOUSING NO. 2 CORPORATION, Resp0ñdêñt

Complaint No. EMC00986-08/14/87 DE

Docket No. 90-116H (SP/ 1s)

Dated: June 7, 1991

DECISION AND ORDER

*1 In this case, the Law Enforcement Bureau of the New York City
Ce-- - on Human Rights alleged that the United

Veterans Mutual Housing No. 2 Corporation's policy with respect to prcddi-g reasonable -------'-'--' to residents with

disabilines is discr -ksten. Speciñcally, the Bureau alleges that the Reenandant has maintained a policy of refusing at its own

cost and expense to construct or insure any L=prevemanic to the common areas to acce==adate the needs of the residents with

di. abi'ities. Respondent did not dispute the existence of this policy. As such, the Ad-i-.i±ative Law Judge (ALJ) properly
concluded that such an out right refusal to contemplate the provision of any reasonable accommsdatiGñ irrespective of costs

is not consistent with the contents of the Code. The blanket refusal to expend corporate funds on * * * consideration given to

nondssbi'ity-related needs is very plainly an inepprepñate and illegal difference in treatment because of disability. Further, the

general refusal to make any
accommoda+ian= that case the expenditure of corporate funds may be ccnsidered to be a possible

per se failure to make a reasonable accommodation as required by the law.

Within 90 days or the date or this Decision, Remendent is hereby ordered to provide the ALJ and the Law Enforcement Bureau

of the New York City Commission on Human Rights with a c6mpliance report, accomp-.-.ied by any relevant documentation,

deme--h+L-g that the existing disci --+en policy effecting people with disabilities has been changed and that necessary
measures are being taken to L-plcmet a policy of nondiscr - --+•en cõüsistant with 107(5)(a)(2), 8-108 and 8-102(16)(e).

Within 10 days of receipt of the compliance report, the Law Enforcement Bureau must file a respense to the report with the

ALJ and Respondent. If deemed necessary, the ALJ may then schedule a hearing on the adequacy of co-gn--ce.

CONCLUSION

Accordingly, upon review of the ALJ's Rece-mended Decision and Order, the mb±ad memoranda and the proceedings had

herein, the Commission adopts the ALJ's Recommanded Decision as modified by this Decision and Order the relief provided

there as the addinenal relief provides in this Decicion and Order.

Dated: June 7, 1991 New York, New York

IT IS SO ORDERED.

Dennis deLeon

Commissioner/Chair

For the Commission on Human Rights

1991 WL 790558 (N.Y.C.Com.Hum.Rts.)
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Commission on Human 

City ofNew York 

In the Matter of the Complaint of NEW YORK CITY COMMISSION ON i!JUMANi IRTGHTS, Complaint, 
- against-

UNITED VETERANS MUTUAL OUSING NO. 2 CORPORATION, Respondent 

Complaint No. EMC00986-08/14/87 DE 
Docket No. 90-1168 (SP/ ls) 

Dated: June 7, 1991 

DECISION AND ORDER 

*1 In this case, the Law Enforcement Bureau of the New York City Commissio ights alleged that the nite 
Veterans ousing No. 2 Corporation's policy with respect to providing reasonable accommodations to residents with 
disabilities is discriminatory. Specifically, the Bureau alleges that the Respondent has maintained a policy of refusing at its own 
cost and expense to construct or insure any improvements to the common areas to accommodate the needs of the residents with 
disabilities. Respondent did not dispute the existence of this policy. As such, the Administrative Law Judge (ALJ) properly 
concluded that such an out right refusal to contemplate the provision of any reasonable accommodation irrespective of costs 
is not consistent with the contents of the Code. The blanket refusal to expend corporate funds on • • * consideration given to 
nondisability-related needs is very plainly an inappropriate and illegal difference in treatment because of disability. Further, the 
general refusal to make any accommodations that case the expenditure of corporate funds may be considered to be a possible 
per se failure to make a reasonable accommodation as required by the law. 

Within 90 days or the date or this Decision, Respondent is hereby ordered to provide the ALJ and the Law Enforcement Bureau 
of the New York City Commissio on uma ights with a compliance report, accompanied by any relevant documentation, 
demonstrating that the existing discriminatory policy effecting people with disabilities has been changed and that necessary 
measures are being taken to implement a policy of nondiscrimination consistent with 107(5)(a)(2), 8-108 and 8-102(16)(e). 
Within 10 days of receipt of the compliance report, the Law Enforcement Bureau must file a response to the report with the 
ALJ and Respondent. If deemed necessary, the ALJ may then schedule a hearing on the adequacy of compliance. 

CONCLUSION 

Accordingly, upon review of the ALJ's Recommended Decision and Order, the submitted memoranda and the proceedings had 
herein, the Commissio adopts the ALJ's Recommended Decision as modified by this Decision and Order the relief provided 
there as the additional relief provides in this Decision and Order. 

Dated: June 7, 1991 New York, New York 
IT IS SO ORDERED. 

Dennis deLeon 
Commissioner/Chair 
For the Commissio on uma ~ igJit 

1991 WL 790558 (N.Y.C.Com.Hum.Rts.) 
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Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983)

103 S.Ct. 2890, 32 Fair Empl.Prac.Cas. (BNA) 121, 32 Empl. Prac. Dec. P 33,679...

In deciding whether federal law preempts state

statute, Supreme Court's task is to ascertain
KeyCite Yellow Flag - Negative Treatment CongreSS' intent in enacting civil Statute at iSSue.

Implied Overruling Recognized by Lawrence Paper Co. v. Gomez, Kan., June

2, 1995 278 Cases that cite this headnote

103 S.Ct. 2890

Supreme Court of the United States
[2] Courts

Robert R. SHAW, Acting Restraining Particular Proceedings

Commissioner, etc., et al., Appcilants Federal courts have jurisdiction over suits to

v. enjoin state officials from interfering with federal

DELTA AIR LINES, INC., et al. rights.

No. 81-1578. 86 Cases that cite this headnote

Argued Jan. 10, 1983·
[3] Federal Courts

Matters of Procedure in General

Dedded June 24, 1983 · Plaintiff who seeks injunctive relief from state

. regulation on ground that such regulation is
Synopsis

preamn+ad by federal statute which, by virtue
Airlines and other employers sought declaratory judgment of

of supremacy clause of Conctihman must
nreemnnon of New York's Human Rights Law by Employee ______,

prevail presents federal a"es+ien which federal
Retirement Income Security Act, and airlines also sought
. courts have jurisdiction to resolve under federal
judgment as to pree=pEcn of New York's Disability Benefits

. question statute. 28 U.S.C.A. § 1331; U.S.C.A.
Law. From judgments entered by the United States District

Const. Art. 6 cl. 2
Court for the Southern District of New York, 485 F.Supp. ' -

300, and by the United States District Court for the Western 223 Cases that cite this headnote
District of New York, appeals were taken. The Court of

Appeals for the Second Circuit, 650 F.2d 1287, 650 F.2d 1308,

and 650 F.2d 1309, reversed and remanded but, at 666 F.2d 21, [4] States

666 F.2d 26, and 666 F.2d 27, vacated original decisions and Discrimination; retaliatory discharge

affirmed. Probable jurisdiction was noted, and the Supreme States

Court, Justice Blackmun, held that: (1) New York's Human Pensions and benefits

Rights Law was preempted with respect to ERISA benefit New York Human Rights Law, fc±iT;;
plans only insofar as it prohibited practices that were lawful discrimination in e=play-ent including
under federal law, and (2) Disability Benefits Law was not discrimination in emplayce benefit plans on

preempted by ERISA, a'±ough New York could not enforce basis of pregnancy, and Disability Benefits Law,
its provisions th-ough regulation of ERISA-covered benefit requiring employers to pay sick leave benefits to
plans. employees unable to work because of pregnancy

or other nonoccupational disabilities, "related
Affirmed in part; vacated and remanded in part- to" e=ployee benefit plans within meaning

of section of Employee Retirement Income

Security Act providing for preemption of "any

West Headnetes (21)
and all State laws insofar as they may now

or hereafter relate to any employee benefit
plan" covered by ERISA. Employee Retire=ent

[1] States Income Security Act of 1974, §§ 2 et seq.,
Congressional intent 514(a), as amended, 29 U.S.C.A. §§ 1001

et seq., 1144(a); N.Y.McKinney's Executive
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KeyCite Yellow Flag - Negative Treatment 
Implied Overruling Recogniz.ed by Lawrence Paper Co. v. Gomez, Kan., June 
2, 1995 

Synopsis 

103 S.Ct. 2890 
Supreme Court of the United States 

Robert R. SHAW, Acting 
Commissioner, etc., et al., Appellants 

v. 
DELTA AIR LINES, INC., et al. 

No. 81-1578. 
I 

Argued Jan. 10, 1983. 
I 

* Decided June 24, 1983 . 

Airlines and other employers sought declaratory judgment of 
preemption of New York's Human Rights Law by Employee 
Retirement Income Security Act, and airlines also sought 
judgment as to preemption ofNew York's Disability Benefits 
Law. From judgments entered by the United States District 
Court for the Southern District of New York, 485 F.Supp. 
300, and by the United States District Court for the Western 
District of New York, appeals were taken. The Court of 
Appeals for the Second Circuit, 650 F.2d 1287, 650 F.2d 1308, 
and 650 F.2d 1309, reversed and remanded but, at 666 F.2d 21, 
666 F.2d 26, and 666 F.2d 27, vacated original decisions and 
affirmed. Probable jurisdiction was noted, and the Supreme 
Court, Justice Blackmun, held that: (1) New York's Human 
Rights Law was preempted with respect to ERISA benefit 
plans only insofar as it prohibited practices that were lawful 
under federal law, and (2) Disability Benefits Law was not 
preempted by ERISA, although New York could not enforce 
its provisions through regulation of ERISA-covered benefit 
plans. 

Affirmed in part; vacated and remanded in part. 

West Headnotes (21) 

[l] States 
Congressional intent 

[2] 

In deciding whether federal law preempts state 
statute, Supreme Court's task is to ascertain 
Congress' intent in enacting civil statute at issue. 

278 Cases that cite this headnote 

Courts 
Restraining Particular Proceedings 

Federal courts have jurisdiction over suits to 
enjoin state officials from interfering with federal 
rights. 

86 Cases that cite this headnote 

[3] Federal Courts 
Matters of Procedure in General 

Plaintiff who seeks injunctive relief from state 
regulation on ground that such regulation is 
preempted by federal statute which, by virtue 
of supremacy clause of Constitution, must 
prevail presents federal question which federal 
courts have jurisdiction to resolve under federal 
question statute. 28 U.S.C.A. § 1331; U.S.C.A. 
Const. Art. 6, cl. 2. 

223 Cases that cite this headnote 

[4] States 
Discrimination; retaliatory discharge 

States 
Pensions and benefits 

New York Human Rights Law, forbidding 
discrimination in employment including 
discrimination in employee benefit plans on 
basis of pregnancy, and Disability Benefits Law, 
requiring employers to pay sick leave benefits to 
employees unable to work because of pregnancy 
or other nonoccupational disabilities, "related 
to" employee benefit plans within meaning 
of section of Employee Retirement Income 
Security Act providing for preemption of "any 
and all State laws insofar as they may now 
or hereafter relate to any employee benefit 
plan" covered by ERISA. Employee Retirement 
Income Security Act of 1974, §§ 2 et seq., 
514(a), as amended, 29 U.S.C.A. §§ 1001 
et seq., 1144(a); N.Y.McKinney's Executive 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1 
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Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983)

103 S.Ct. 2890, 32 Fair Empl.Prac.Cas. (BNA) 121, 32 Empl. Prac. Dec. P 33,679...

Law §§ 290-301; N.Y.McKinney's Workers' plan" covered by ERISA, did not preempt

Compensation Law §§ 200-242. only state laws specifically designed to affect

employee benefit plans; rather, Congress used
202 Cases that cite this headnote words "relate to" in their broad sense. Employee

Retirement Income Security Act of 1974, §

[5] States 514(a), as amended, 29 U.S.C.A. § 1144(a).

Pensions and benefits
1326 Cases that cite this haadnate

In normal sense of phrase, a law "relates to" an

employee benefit plan, as required by section

of Employee Retirement Income Security Act [8] States

providing for preemption of "any and all State Pensions and benefits

laws insofar as they may now or hereafter Section of Employee Re+Lremant Income

relate to any employee benefit plan" covered by Security Act providing for preemption of "any

ERISA, if it has connection with or reference and all State laws insofar as they may now

to such plan. Employee Retirement Income or hereafter relate to any employee benefit

Security Act of 1974, §§ 2 et seq., 514(a), as plan" covered by ERISA does not preempt

amended, 29 U.S.C.A. §§ 1001 et seq., 1144(a). only state laws dealing with subject matters

covered by ERISA, i.e., reporting, dimulumure,
1806 Cases that cite this headnote

fiduciary respe=ibility, and the like. Employee

Retirement Income Security Act of 1973, §

[6] States 514(a), as amended, 29 U.S.C.A. § 1144(a).

Pensions and benefits
419 Cases that cite this headnote

In determining whetherNew York Human Rights

Law and Disability Benefits Law "related to"

employee benefit plans and therefore were [9] States

preempted pursuant to section of Employee Pensions and benefits

Retirement Income Security Act providing for Title VII does not transform state fair

preemption of "any and all State laws insofar empicy-ent laws into federal laws saved from

as they may now or hereafter relate to any Employee Retirement Income Security Act

employee benefit plan" cóvered by ERISA, preemption by section of ERISA providing that

Supreme Court had to give effect to plain "relates Act's pree=ption not "be construed to alter,
to" language unless there was good reason amend, modify, invalidate, impair, or supersede

to believe that Congress intended language to any law of the United States." Empicyee

have some more restrictive meaning. Employee Retirement Income Security Act of 1974, §§ 2 et

Retirement Income Security Act of 1974, §§ 2 et seq., 514(a, d), as amended, 29 U.S.C.A. §§ 1001

seq., 514(a), as amended, 29 U.S.C.A. §§ 1001 et seq., 1144(a, d); Civil Rights Act of 1964, §§
et seq., 1144(a); N.Y.McKinney's Executive 701 et seq., 706(a, b), 708, 1104, as amended,

Law §§ 290-301; N.Y.McKinney's Workers' 42 U.S.C.A. §§ 2000e et seq., 2000e-5(b, c),

Compensation Law §§ 200-242. 2000e-7, 2000h-4.

701 Cases that cite this headnote 19 Cases that cite this headnote

[7] States [10] States

Pensions and benefits Pensions and benefits

Section of Employee Retirement Income Preemption of New York Human Rights Law

Security Act providing for pree=ption of "any by Employee Retirement Income Security Act

and all State laws insofar as they may now would impair Title VII, within meaning of

or hereafter relate to any employee benefit savings clause of ERISA, to extent that Human

WESTLAW ©2019 Thomson Reuters. No claim to original U.S.Govemment Works. 2
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[5] 

[6] 

[7] 

Law §§ 290-301 ; N.Y.McKinney's Workers' 
Compensation Law §§ 200-242. 

202 Cases that cite this headnote 

States 
Pensions and benefits 

In normal sense of phrase, a law "relates to" an 
employee benefit plan, as required by section 
of Employee Retirement Income Security Act 
providing for preemption of "any and all State 
laws insofar as they may now or hereafter 
relate to any employee benefit plan" covered by 
ERlSA, if it has connection with or reference 
to such plan. Employee Retirement Income 
Security Act of 1974, §§ 2 et seq., 514(a), as 
amended, 29 U.S.C.A. §§ 1001 et seq., 1144(a). 

1806 Cases that cite this headnote 

States 
Pensions and benefits 

In determining whether New York Human Rights 
Law and Disability Benefits Law "related to" 
employee benefit plans and therefore were 
preempted pursuant to section of Employee 
Retirement Income Security Act providing for 
preemption of "any and all State laws insofar 
as they may now or hereafter relate to any 
employee benefit plan" covered by ERlSA, 
Supreme Court had to give effect to plain "relates 
to" language unless there was good reason 
to believe that Congress intended language to 
have some more restrictive meaning. Employee 
Retirement Income Security Act of 1974, §§ 2 et 
seq., 514(a), as amended, 29 U.S.C.A. §§ 1001 
et seq., 1144(a); N.Y.McKinney's Executive 
Law §§ 290-301; N.Y.McKinney's Workers' 
Compensation Law §§ 200-242. 

701 Cases that cite this headnote 

States 
Pensions and benefits 

Section of Employee Retirement Income 
Security Act providing for preemption of "any 
and all State laws insofar as they may now 
or hereafter relate to any employee benefit 

[8] 

[9] 

plan" covered by ERlSA, did not preempt 
only state laws specifically designed to affect 
employee benefit plans; rather, Congress used 
words "relate to" in their broad sense. Employee 
Retirement Income Security Act of 1974, § 
514(a), as amended, 29 U.S.C.A. § 1144(a). 

1326 Cases that cite this headnote 

States 
Pensions and benefits 

Section of Employee Retirement Income 
Security Act providing for preemption of "any 
and all State laws insofar as they may now 
or hereafter relate to any employee benefit 
plan" covered by ERlSA does not preempt 
only state laws dealing with subject matters 
covered by ERlSA, i.e., reporting, disclosure, 
fiduciary responsibility, and the like. Employee 
Retirement Income Security Act of 1973, § 
514(a), as amended, 29 U.S.C.A. § 1144(a). 

419 Cases that cite this headnote 

States 
Pensions and benefits 

Title VII does not transform state fair 
employment laws into federal laws saved from 
Employee Retirement Income Security Act 
preemption by section of ERlSA providing that 
Act's preemption not "be construed to alter, 
amend, modify, invalidate, impair, or supersede 
any law of the United States." Employee 
Retirement Income Security Act of 1974, §§ 2 et 
seq., 514(a, d), as amended, 29 U.S.C.A. §§ 1001 
et seq., 1144(a, d); Civil Rights Act of 1964, §§ 
701 et seq., 706(a, b), 708, 1104, as amended, 
42 U.S.C.A. §§ 2000e et seq., 2000e-5(b, c), 
2000e-7, 2000h-4. 

19 Cases that cite this headnote 

[10] States 
Pensions and benefits 

Preemption of New York Human Rights Law 
by Employee Retirement Income Security Act 
would impair Title VII, within meaning of 
savings clause of ERlSA, to extent that Human 
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Rights Law provided means of enforcing Title fair crpepent laws were preempted by
VII's com=ands and therefore Law was not Employee Retirement Income Security Act

preempted to such extent. Employee Retirement did not represent kind of "impairment" or

Income Security Act of 1974, §§ 2 et seq., 514(a,
"modiñunilon" of federal law that could save

d), as amended, 29 U.S.C.A. §§ 1001 et seq., state law from preempüen under savings

1144(a, d); Civil Rights Act of 1964, § 701 et clause of ERISA. Employee Retirement Income

seq., as amended, 42 U.S.C.A. § 2000e et seq.; Security Act of 1974, §§ 2 et seq., 514(a, d), as

N.Y.McKinney's Executive Law §§ 290-301. amended, 29 U.S.C.A. §§ 1001 et seq., 1144(a,

d); Civil Rights Act of 1964, § 701 et seq., as
56 Cases that cite this headnote

amended, 42 U.S.C.A. § 2000e et seq.

[11] States
50 Cases that cite this headnote

Discrimination; retaliatory discharge

States [14] States

Pensions and benefits Pensions and benefits

Insofar as New York Human Rights Law Section of Employee Retirement Income

prEbited e=plcy=ent practices that were Security Act exempting "any employee benefit

lawful under Title VII, pree=ptian by Employee Plan * * * maintai-ed solely for the purpose

Retircmat Income Security Act would not of camplying with applicable * * *
disability

impair Title VII within meaning of savings insurance laws" from ERISA preempüen

clause ofERISA, and therefore Law's prohibition excludes "plans," not portions of plans, from

of pregnancy discriminatica prior to effective ERISA coverage. Employee Retirement Income

date of Pregnancy Discrimination Act of 1978 Security Act of 1974, §§ 4(a, b), (b)(3), 514(a),

was preempted by ERISA. Employee Retirement as amended, 29 U.S.C.A. §§ 1003(a), (b)(3),

Income Security Act of 1974, §§ 2 et seq., 1144(a).

514(a, d), as amended, 29 U.S.C.A. §§ 1001
81 Cases that cite this headnote

et seq., 1144(a, d); Civil Rights Act of 1964,

§ 701 et seq., as amended, § 2000e et seq.;

N.Y.McKinney's Executive Law §§ 290-301. [15] States

Pensions and benefits
92 Cases that cite this headnote

Portions of airlines' multibenefit plans

maintained to comply with New York Disability

[12] Civil Rights Benefits Law, which required employen to pay
Practices preMbited or required in general; sick leave benefits to employees unable to work

elements because of pregnancy or other nonoccupational

Title VII is neutral on subject of all crpsy-ant disabilities, were not exempt from coverage of

practices it does not preMbit. Civil Rights Act of Employee Retirement Income Security Act and

1964, § 701 et seq., as amended, 42 U.S.C.A. §
were not subject to state regulation. Employee

2000e et seq. Retirement Income Security Act of 1974, §§
2 et seq., 4(b)(3), 514(a), as ãmended, 29

3 Cases that cite this headnote U.S.C.A. §§ 1001 et seq., 1003(b)(3), 1144(a);

N.Y.McKinney's Workers' Compensation Law

[13] States §§ 200-242.

Pensions and benefits 5 Cases that cite this headnote

Minor practical difficulties in determining
whether employment practices prohibited by
state fair employment laws were prohibited [16] Labor and Employment

by Title VII and therefore whether state Disability plans
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Rights Law provided means of enforcing Title 
VII's commands and therefore Law was not 
preempted to such extent. Employee Retirement 
Income Security Act of 1974, §§ 2 et seq., 514(a, 
d), as amended, 29 U.S.C.A. §§ 1001 et seq., 
1144(a, d); Civil Rights Act of 1964, § 701 et 
seq., as amended, 42 U.S.C.A. § 2000e et seq.; 
N.Y.McKinney's Executive Law§§ 290--301. 

56 Cases that cite this headnote 

[11) States 
Discrimination; retaliatory discharge 

States 
Pensions and benefits 

Insofar as New York Human Rights Law 
prohibited employment practices that were 
lawful under Title VII, preemption by Employee 
Retirement Income Security Act would not 
impair Title VII within meaning of savings 
clause ofERISA, and therefore Law's prohibition 
of pregnancy discrimination prior to effective 
date of Pregnancy Discrimination Act of 1978 
was preempted by ERISA. Employee Retirement 
Income Security Act of 1974, §§ 2 et seq., 
514(a, d), as amended, 29 U.S.C.A. §§ 1001 
et seq., 1144(a, d); Civil Rights Act of 1964, 
§ 701 et seq., as amended, § 2000e et seq.; 
N.Y.McKinney's Executive Law §§ 290--301 . 

92 Cases that cite this headnote 

[12) Civil Rights 
Practices prohibited or required in general; 

elements 

Title VII is neutral on subject of all employment 
practices it does not prohibit. Civil Rights Act of 
1964, § 701 et seq., as amended, 42 U.S.C.A. § 
2000e et seq. 

3 Cases that cite this headnote 

[13) States 
Pensions and benefits 

Minor practical difficulties in determining 
whether employment practices prohibited by 
state fair employment laws were prohibited 
by Title VII and therefore whether state 

fair employment laws were preempted by 
Employee Retirement Income Security Act 
did not represent kind of "impairment" or 
"modification" of federal law that could save 
state law from preemption under savmgs 
clause of ERISA. Employee Retirement Income 
Security Act of 1974, §§ 2 et seq., 514(a, d), as 
amended, 29 U.S.C.A. §§ 1001 et seq., 1144(a, 
d); Civil Rights Act of 1964, § 701 et seq., as 
amended, 42 U.S.C.A. § 2000e et seq. 

50 Cases that cite this headnote 

[14) States 
Pensions and benefits 

Section of Employee Retirement Income 
Security Act exempting "any employee benefit 
plan * * * maintained solely for the purpose 
of complying with applicable • * * disability 
insurance laws" from ERISA preemption 
excludes "plans," not portions of plans, from 
ERISA coverage. Employee Retirement Income 
Security Act of 1974, §§ 4(a, b), (b)(3), 514(a), 
as amended, 29 U.S.C.A. §§ 1003(a), (b)(3), 
1144(a). 

81 Cases that cite this headnote 

[15) States 
Pensions and benefits 

Portions of airlines' multibenefit plans 
maintained to comply with New York Disability 
Benefits Law, which required employers to pay 
sick leave benefits to employees unable to work 
because of pregnancy or other nonoccupational 
disabilities, were not exempt from coverage of 
Employee Retirement Income Security Act and 
were not subject to state regulation. Employee 
Retirement Income Security Act of 1974, §§ 
2 et seq., 4(b)(3), 514(a), as amended, 29 
U.S.C.A. §§ 1001 et seq., 1003(b)(3), 1144(a); 
N.Y.McKinney's Workers' Compensation Law 
§§ 200--242. 

5 Cases that cite this headnote 

[16) Labor and Employment 
Disability plans 
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Congress did not use word "plan" in section

of Employee Retirement Income Security Act 29 Cases that cite this headnete

exempting "any employee benefit plan * * *

mai-tained solely for the purpose of camplying [19] Labor and Employment
with applicable * * *

disability 4"curanca
Disability plans

laws" to refer to individual benefits offered by
Only separately 2=i=idered disability plans

employee benefit plan; rather, purpose of entire
maintained solely to comply with New York's

plan must be to comply with applicable disability
Disability Benefits Law were exempt from

incurance law. Employee Retirement Income
coverage of Employee Retirement Income

Security Act of 1974, §§ 2 et seq., 4(b)(3),
Security Act under section of ERISA exempting

514(a), as amended, 29 U.S.C.A. §§ 1001 et seq.,
"any employee benefit plan * * * mai"+ai=ed

1003(b)(3), 1144(a); N.Y.Merinney's Werkare'
solely for the purpose of complying with

Compensation Law §§ 200-242.
applicable * * *

disability insurance laws."

37 Cases that cite this headnote Employee Retirement Income Security Act

of 1974, §§ 2 et seq., 4(b)(3), 514(a), as

amended, 29 U.S.C.A. §§ 1001 et seq.,
[17] Labor and Employment 1003(b)(3), 1144(a); N.Y.McKinney's Workers'

Disability plans Compensation Law §§ 200-242.

Employee benefits plans that not only provide

benefits required by applicable disability
28 Cases that cite this head=ete

insurance law but also more broadly serve

employee needs as result of collective bargaining [20] States
are not exempt from coverage of Employee Pensions and benefits
Retirement Income Security Act. Employee

State may require employer to maintain
Ret'rement Income Security Act of 1974, §§

disability plan complying with state law as
2 et seq., 4(b)(3), 514(a), as amended, 29

separate adminic+rative unit, and such plan
U.S.C.A. §§ 1001 et seq., 1003(b)(3), 1144(a); would be exempt from coverage of Employee
N.Y.McKinney's Workers' Compensation Law

Retirement Income Security Act under section
§§ 200-242-

of ERISA exempting "any employee benefit

8 Cases that cite this headnote Plan * * * maintained solely for the purpose

of complying with applicable * * *
disability

insurance laws," but fact that state law permits

[18] Labor and Employment employers to meet their state law obligations

Disability plans
by including disability insurance benefits in

Test of whether employee benefit plan is exempt multibenefit ERISA plan does not make state

from coverage of Employce Retirement Income law wholly unenforceable as to employers

Security Act coverage under section of ERISA who choose such option. Employee Re&ement

exempting "any employee benefit plan * * * Income Security Act of 1974, §§ 2 et seq., 4(b)
maintained solely for the purpose of complying (3), 514(a), as amended, 29 U.S.C.A. §§ 1001

with applicable * * *
disability insurance laws" et seq., 1003(b)(3), 1144(a); N.Y.McKinney's

is not employer's motive but whether plan, as Workers' Compensation Law §§ 200-242.

administrative unit, provides only those benefits

required by applicable state law. Employee 112 Cases that cite this headnote

Retirement Income Security Act of 1974, §§
2 et seq., 4(b)(3), 514(a), as amended, 29 [21] States
U.S.C.A. §§ 1001 et seq., 1003(b)(3), 1144(a); Pensions and benefits
N.Y.McKinney's Workers' Compensation Law

While state may not require employer to alter
§§ 200-242.

its Employee Retirement Income Security Act
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Congress did not use word "plan" in section 
of Employee Retirement Income Security Act 
exempting "any employee benefit plan • • • 
maintained solely for the purpose of complying 
with applicable • • • disability insurance 
laws" to refer to individual benefits offered by 
employee benefit plan; rather, purpose of entire 
plan must be to comply with applicable disability 
insurance law. Employee Retirement Income 
Security Act of 1974, §§ 2 et seq., 4(b)(3), 
514(a), as amended, 29 U.S.C.A. §§ 1001 et seq., 
1003(b)(3), 1144(a); N.Y.McKinney's Workers' 
Compensation Law §§ 200--242. 

37 Cases that cite this headnote 

[17) Labor and Employment 
Disability plans 

Employee benefits plans that not only provide 
benefits required by applicable disability 
insurance law but also more broadly serve 
employee needs as result of collective bargaining 
are not exempt from coverage of Employee 
Retirement Income Security Act. Employee 
Retirement Income Security Act of 1974, §§ 
2 et seq., 4(b)(3), 514(a), as amended, 29 
U.S.C.A. §§ 1001 et seq., 1003(b)(3), 1144(a); 
N.Y.McKinney's Workers' Compensation Law 
§§ 200--242. 

8 Cases that cite this headnote 

[18) Labor and Employment 
Disability plans 

Test of whether employee benefit plan is exempt 
from coverage of Employee Retirement Income 
Security Act coverage under section of ERISA 
exempting "any employee benefit plan • • • 
maintained solely for the purpose of complying 
with applicable • • • disability insurance laws" 
is not employer's motive but whether plan, as 
administrative unit, provides only those benefits 
required by applicable state law. Employee 
Retirement Income Security Act of 1974, §§ 
2 et seq., 4(b)(3), 514(a), as amended, 29 
U.S.C.A. §§ 1001 et seq., 1003(b)(3), 1144(a); 
N.Y.McKinney's Workers' Compensation Law 
§§ 200--242. 

29 Cases that cite this headnote 

[19) Labor and Employment 
Disability plans 

Only separately administered disability plans 
maintained solely to comply with New York's 
Disability Benefits Law were exempt from 
coverage of Employee Retirement Income 
Security Act under section of ERISA exempting 
"any employee benefit plan • • • maintained 
solely for the purpose of complying with 
applicable • • • disability insurance laws." 
Employee Retirement Income Security Act 
of 1974, §§ 2 et seq., 4(b)(3), 514(a), as 
amended, 29 U.S.C.A. §§ 1001 et seq., 
1003(b)(3), 1144(a); N.Y.McKinney's Workers' 
Compensation Law §§ 200--242. 

28 Cases that cite this headnote 

[20) States 
Pensions and benefits 

State may require employer to maintain 
disability plan complying with state law as 
separate administrative unit, and such plan 
would be exempt from coverage of Employee 
Retirement Income Security Act under section 
of ERISA exempting "any employee benefit 
plan • • • maintained solely for the purpose 
of complying with applicable • • • disability 
insurance laws," but fact that state law permits 
employers to meet their state law obligations 
by including disability insurance benefits in 
multibenefit ERISA plan does not make state 
law wholly unenforceable as to employers 
who choose such option. Employee Retirement 
Income Security Act of 1974, §§ 2 et seq., 4(b) 
(3), 514(a), as amended, 29 U.S.C.A. §§ 1001 
et seq., 1003(b)(3), 1144(a); N.Y.McKinney's 
Workers' Compensation Law §§ 200--242. 

112 Cases that cite this headnote 

[21) States 
Pensions and benefits 

While state may not require employer to alter 
its Employee Retirement Income Security Act 
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plan, it may force employer to choose between to the Disability Benefits Law, the District Court construed

providing di=bility benefits in separately § 4(b)(3) of ERISA as exempting from ERISA coverage

administered plan and including statc--s.ndated those provisions of an employee benefit plan maintdined to

benefits in its ERISA plan; if state is not satisfied comply with state disability insurance laws, and, because

that ERISA plan comports with requirements it cenckded that appellees would have provided pregnancy
of its disability insurance law, it may compel benefits solely to comply with the Disability Benefits Law,
e=ployer to maintain separate plan that does the court dismissed the portion of the cesplaint seeking relief

comply. Empicyee Retirement Income Security from that law. The Court of Appeals affirmed as to the Human

Act of 1974, §§ 2 et seq., 4(b)(3), 514(a), *86 Rights Law. With respect to the Disability Benefits Law,

as amended, 29 U.S.C.A. §§ 1001 et seq., the Court of Appeals held that § 4(b)(3)'s exemption from

1003(b)(3), 1144(a); N.Y.McKinney's Workers' pre-empden applied only when a benefit plan, "as an integral

Compensation Law §§ 200-242. unit," is maintained solely to comply with the disability
law. The Court of Appeals remanded for a det-d-aEen

203 Cases that cite this headnote wliether appellee airlines provided benefits through such

plans, in which event the Disability Benefits Law would be

enforceable, or through portions of comprehensive plans, in

which case ERISA regulation would be exclusive.

West Codenotes

Held:
Limited on Preemption Grounds

McKinney's Executive Law § 296.
1. Given § 514(a)'s plain language, and ERISA's structure

and legislative history, both the Human Rights Law and the

**2893 Syllabus
** Disability Benefits Law "relate to any employee benefit plan"

within the meaning of § 514(a). Pp. 2899 - 2901.

*85 New York's Human Rights Law forbids discrimination

in employee benefit plans on the basis of pregnancy, and its 2. The Human Rights Law is pre-empted with respect to

Disability Benefits Law requires employers to pay sick leave ERISA benefit plans only insofar as it p:EMt practices that

benefits to en-ployce. unable to work because of pregnancy. are lawful under federal law. Pp. 2902 - 2905.

Section 514(a) of the federal Emplayee Retirement Income

Security Act of 1974 (ERISA) provides, with enumerated (a) Section 514(d) of ERISA provides that § 514(a) "shall not

exceptions, that ERISA shall supersede "any and all state be construed to ... modify [or] impair ... any law of the United

laws insofar as they may now or hereafter relate to any
States." To the extent that the Human Rights Law provides

employee benefit plan" covered by ERISA. ERISA does a means of --'erchg Title VII's ce-. - ds, pre-emption of

not mandate that employers provide any particular benefits, the Human Rights Law would modify and impair federal

**2894 and does not itself proscribe discrimination in law within the meaning of § 514(d). State fair employment

the provision of employee beeRB. Prior to the effective laws and administrative remedies play a significant role in the

date of the Pregnancy Discr Ecn Act of 1978 (PDA), federal enforcement scheme under Title VH. If ERISA were

which made discrimina+ien based on pregnancy unlawful interpreted to pre-empt the Human Rights Law entirely with

under Title VH of the Civil Rights Act of 1964, appellee respect to covered benefit plans, the State no longer could

employers had welfare benefit plans subject to ERISA preMbit employment practices relating to such plans and the

that did not provide benefits to employees disabled by state agency no longer would be authorized to grant relief.

pregnancy. Appellees brought three separate declaratory The Equal Employment Opportunity Cer-ission thus would

judgment actions in Federal District Court, alleging that the be unable to refer claims involving covered plans to the state

Human Rights Law was pre-empted by ERISA. Appellee agency. This would frustrate the goal of encouraging joint

airlines also alleged that the Disability Benefits Law was state/federal enforcement of Title VH. Pp. 2902 - 2903.

preempted. The District Court in each case held that the

Human Rights Law was pre-empted, at least insofar as it (b) Insofar as state laws proMbit emplement practices that

required the provision of pregnancy beeRB prior to the are lawful under Title VH, however, pre-emption would not

effective date of the PDA. As to appellee airlines' challenge impair Title VH within the meaning of § 514(d). While
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plan, it may force employer to choose between 
providing disability benefits in separately 
administered plan and including state-mandated 
benefits in its ERISA plan; if state is not satisfied 
that ERISA plan comports with requirements 
of its disability insurance law, it may compel 
employer to maintain separate plan that does 
comply. Employee Retirement Income Security 
Act of 1974, §§ 2 et seq., 4(b)(3), 514(a), 
as amended, 29 U.S.C.A. §§ 1001 et seq., 
1003(b)(3), 1144(a); N.Y.McKinney's Workers' 
Compensation Law §§ 200--242. 

203 Cases that cite this headnote 

West Codenotes 

Limited on Preemption Grounds 
McKinney's Executive Law § 296. 

**2893 Syllabus •• 

*85 New York's Human Rights Law forbids discrimination 
in employee benefit plans on the basis of pregnancy, and its 
Disability Benefits Law requires employers to pay sick leave 
benefits to employees unable to work because of pregnancy. 
Section 514(a) of the federal Employee Retirement Income 
Security Act of 1974 (ERISA) provides, with enumerated 
exceptions, that ERISA shall supersede "any and all state 
laws insofar as they may now or hereafter relate to any 
employee benefit plan" covered by ERISA. ERISA does 
not mandate that employers provide any particular benefits, 
**2894 and does not itself proscribe discrimination in 

the provision of employee benefits. Prior to the effective 
date of the Pregnancy Discrimination Act of 1978 (PDA), 
which made discrimination based on pregnancy unlawful 
under Title VII of the Civil Rights Act of 1964, appellee 
employers had welfare benefit plans subject to ERISA 
that did not provide benefits to employees disabled by 
pregnancy. Appellees brought three separate declaratory 
judgment actions in Federal District Court, alleging that the 
Human Rights Law was pre-empted by ERISA. Appellee 
airlines also alleged that the Disability Benefits Law was 
preempted. The District Court in each case held that the 
Human Rights Law was pre-empted, at least insofar as it 
required the provision of pregnancy benefits prior to the 
effective date of the PDA. As to appellee airlines' challenge 

to the Disability Benefits Law, the District Court construed 
§ 4(b )(3) of ERISA as exempting from ERISA coverage 
those provisions of an employee benefit plan maintained to 
comply with state disability insurance laws, and, because 
it concluded that appellees would have provided pregnancy 
benefits solely to comply with the Disability Benefits Law, 
the court dismissed the portion of the complaint seeking relief 
from that law. The Court of Appeals affirmed as to the Human 
*86 Rights Law. With respect to the Disability Benefits Law, 

the Court of Appeals held that § 4(b )(3)'s exemption from 
pre-emption applied only when a benefit plan, "as an integral 
unit," is maintained solely to comply with the disability 
law. The Court of Appeals remanded for a determination 
whether appellee airlines provided benefits through such 
plans, in which event the Disability Benefits Law would be 
enforceable, or through portions of comprehensive plans, in 
which case ERISA regulation would be exclusive. 

Held: 

1. Given § 514(a)'s plain language, and ERISA's structure 
and legislative history, both the Human Rights Law and the 
Disability Benefits Law "relate to any employee benefit plan" 
within the meaning of§ 514(a). Pp. 2899- 2901. 

2. The Human Rights Law is pre-empted with respect to 
ERISA benefit plans only insofar as it prohibits practices that 
are lawful under federal law. Pp. 2902 - 2905. 

(a) Section 514(d) ofERISA provides that§ 514(a) "shall not 
be construed to ... modify [or] impair ... any law of the United 
States." To the extent that the Human Rights Law provides 
a means of enforcing Title VII's commands, pre-emption of 
the Human Rights Law would modify and impair federal 
law within the meaning of § 514( d). State fair employment 
laws and administrative remedies play a significant role in the 
federal enforcement scheme under Title VII. If ERISA were 
interpreted to pre-empt the Human Rights Law entirely with 
respect to covered benefit plans, the State no longer could 
prohibit employment practices relating to such plans and the 
state agency no longer would be authorized to grant relief. 
The Equal Employment Opportunity Commission thus would 
be unable to refer claims involving covered plans to the state 
agency. This would frustrate the goal of encouraging joint 
state/federal enforcement of Title VII. Pp. 2902-2903. 

(b) Insofar as state laws prohibit employment practices that 
are lawful under Title VII, however, pre-emption would not 
impair Title VII within the meaning of § 514(d). While 
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§ 514(d) may operate to exempt state laws upon which William H. Boice. Robert C. Bernius, William E. McKnight,

federal laws, such as Title VH, depend for their enforcement, and Robb M. Jones filed a brief for appellee Burroughs Corp.

the combination of Congress' enactment of § 514(a)'s all- Edwant Silver, Sara S. Portnoy, and Jefrey A. Mishkin filed

inclusive pre-empüon prsvision and its enumeration of a brief for appellee Metcepelitan Life Insurance Co.†

narrow, specific exceptions to that provision militate against

expanding § 514(d) into a more general saving clause. Section † Briefs of amici curiae urging reversal were filed by LeRoy
514(d)' s limited legislative history is entirely consistent S. Zimmerman, Attorney General, and Ellen M. Doyle for the

with Congress' goal of ensuring that employers would not
™ -- a± of Pennsylvania et al.; byMary L. Heen, Joan

face conflicting or inconsistent state and local regulatics of E. Bertin, and Isabelle Katz Pinzler for the American Civil

employee benefit plans. Pp. 2903 - 2905. Liberties Union et al.; and by J. Albert Woll, Marsha Berzon,

Lau ence Gold, and John Fillion for the American Federation

3. The Disability BeeEts Law is not pre-empted by ERISA. of Labor and Congress of Industrial Organizations et al.

Pp. 2905 - 2906
Briefs of amici curiae urging affirmance were filed by
Solicitor General Lee, Stuart A. Smith, T Timothy Ryan, Jr.,

*87 **2895 (a) Section 4(b)(3) of ERISA, which exempts
Kerry L. Adams, and John A. Bryson for the United States·

from ERISA coverage "any employee benefit plan ...
'

by Eugene B. Granof and George J. Pantos for the ERISA
maintained solely for the purpose of c6mplying with

Industry Committee et al.; and by Walter P DeFo est and
applicable ... disability insurance laws," excludes "plans "

' Stuart I. Saltman for Westinghouse Electric Corp.
not portione of plans, from ERISA coverage. Hence, those

portions of appellee airlines' multibenefit plans maintained Opinion
to comply with the Disability Benefits Law are not exempt

from ERISA and are not subject to state regulation. Section *88 Justice BLACKMUN delivered the opinion of the

4(b)(3)'s use of the word "solely" demonstrates that the Court.

purpose of the entire plan must be to comply with an

applicable disability insurance law. Thus, only separately
New York's Human Rights Law forbids discrimination in

±inistered disability plans maintained solely to comply
employ=ent, including discrimination in employee benefit

with the Disability Benefits Law are exempt from ERISA Plans on the basis of pregnancy. The State's Disability

coverage under § 4(b)(3). P. 2905.
Benefits Law requires employcis to pay sick-leave benefits

to employees unable to work because of pregnancy or

(b) A State may require an cmpicyer to mai-tt a separate
other nonoccupational disabilities. The question before us is

disability plan, but the fact that state law permits emplcyers
whether these New York laws are pre-empted by the federal

to meet their state-law obligations by including disability
Employee Retirement Income Security Act of 1974 (ERISA).

benefits in a multibenefit ERISA plan does not make the state

law wholly unenforceable as to employers who choose that

option. Pp. 2905 - 2906. I

650 F.2d 1287 and 666 F.2d 21; and 666 F.2d 27 and 666 F.2d
A

26, affirmed in part, vacated in part, and remanded.

The Human Rights Law, N.Y.Exec.Law §§ 290-301

(McKinney 1982 and Supp.1982-1983), is a comprehensive
Attorneys and Law Firms

and-discrimination statute prohibiting, among other

Deborah Bachrach, Assistant Attorney General of New P'"cHees, employ=ent discri==aden on the basis of sex.

York, argued the cause for appellants. With her on the § 296.1(a). The New York Court of Appeals has held

briefs were Robert Abrams, Attorney General, and Peter that a private employer whose employee benefit plan treats

Bienstock, Robert Hermann, Peter H. Schig and Daniel pregnancy differently from other ñõüócc ;±e-d disabilities

Berger, Assistant Attorneys General. engages in sex discrimination within the meaning of the

Human Rights Law. B ooklyn Union Gas Co. v. New York
Gordon Dean Booth, Jr, argued the cause for appellees. With

State Human Rights Appeal Boani, 41 N.Y.2d 84, 390
him on the brief for appenees Delta Air Lines, Inc., et al. was

N.Y.S.2d 884, 359 N.E.2d 393 (1976). In contrast, two
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§ 514( d) may operate to exempt state laws upon which 
federal laws, such as Title VII, depend for their enforcement, 
the combination of Congress' enactment of§ 514(a)'s all-
inclusive pre-emption provision and its enumeration of 
narrow, specific exceptions to that provision militate against 
expanding § 514( d) into a more general saving clause. Section 
514( d)' s limited legislative history is entirely consistent 
with Congress' goal of ensuring that employers would not 
face conflicting or inconsistent state and local regulation of 
employee benefit plans. Pp. 2903 - 2905. 

3. The Disability Benefits Law is not pre-empted by ERISA. 
Pp. 2905 - 2906. 

*87 **2895 (a) Section 4(b)(3) ofERISA, which exempts 
from ERISA coverage "any employee benefit plan ... 
maintained solely for the purpose of complying with 
applicable ... disability insurance laws," excludes "plans," 
not portions of plans, from ERISA coverage. Hence, those 
portions of appellee airlines' multibenefit plans maintained 
to comply with the Disability Benefits Law are not exempt 
from ERISA and are not subject to state regulation. Section 
4(b)(3)'s use of the word "solely" demonstrates that the 
purpose of the entire plan must be to comply with an 
applicable disability insurance law. Thus, only separately 
administered disability plans maintained solely to comply 
with the Disability Benefits Law are exempt from ERISA 
coverage under§ 4(b)(3). P. 2905. 

(b) A State may require an employer to maintain a separate 
disability plan, but the fact that state law permits employers 
to meet their state-law obligations by including disability 
benefits in a multibenefit ERISA plan does not make the state 
law wholly unenforceable as to employers who choose that 
option. Pp. 2905 - 2906. 

650 F.2d 1287 and 666 F.2d 21; and 666 F.2d 27 and 666 F.2d 
26, affirmed in part, vacated in part, and remanded. 

Attorneys and Law Firms 

Deborah Bachrach, Assistant Attorney General of New 
York, argued the cause for appellants. With her on the 
briefs were Robert Abrams, Attorney General, and Peter 
Bienstock, Robert Hermann, Peter H Schiff, and Daniel 
Be,-ger, Assistant Attorneys General. 

Gordon Dean Booth, Jr., argued the cause for appellees. With 
him on the brief for appellees Delta Air Lines, Inc., et al. was 

William H Boice. Robert C. Bemius, William E. McKnight, 
and Robb M. Jones filed a brief for appellee Burroughs Corp. 
Edward Silver, Sara S. Portnoy, and Jeffrey A. Mishkin filed 
a brief for appellee Metropolitan Life Insurance Co. t 
t Briefs of amici curiae urging reversal were filed by LeRoy 
S. Zimmerman, Attorney General, and Ellen M. Doyle for the 
Commonwealth of Pennsylvania et al.; by Mary L. Heen, Joan 
E. Bertin, and Isabelle Katz Pinzler for the American Civil 
Liberties Union et al.; and by J. Albert Woll, Marsha Berzon, 
Laurence Gold, and John Fillion for the American Federation 
of Labor and Congress of Industrial Organiz.ations et al. 

Briefs of amici curiae urging affirmance were filed by 
Solicitor General Lee, Stuart A. Smith, T. Timothy Ryan, Jr., 
Kerry L. Adams, and John A. Bryson for the United States; 
by Eugene B. Grano/ and Geo,-ge J. Pantos for the ERISA 
Industry Committee et al.; and by Walter P. DeForest and 
Stuart I. Saltman for Westinghouse Electric Corp. 

Opinion 

*88 Justice BLACK.MUN delivered the opinion of the 
Court. 

New York's Human Rights Law forbids discrimination in 
employment, including discrimination in employee benefit 
plans on the basis of pregnancy. The State's Disability 
Benefits Law requires employers to pay sick-leave benefits 
to employees unable to work because of pregnancy or 
other nonoccupational disabilities. The question before us is 
whether these New York laws are pre-empted by the federal 
Employee Retirement Income Security Act of 1974 (ERISA). 

I 

A 

The Human Rights Law, N.Y.Exec.Law §§ 290-301 
(McKinney 1982 and Supp.1982-1983), is a comprehensive 
anti-discrimination statute prohibiting, among other 
practices, employment discrimination on the basis of sex. 

§ 296.l(a). 1 The New York Court of Appeals has held 
that a private employer whose employee benefit plan treats 
pregnancy differently from other nonoccupational disabilities 
engages in sex discrimination within the meaning of the 
Human Rights Law. Brooklyn Union Gas Co. v. New York 
State Human Rights Appeal Board, 41 N.Y.2d 84, 390 
N.Y.S.2d 884, 359 N.E.2d 393 (1976). In contrast, two 
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weeks before the decision in Brooklyn Union Gas, this Court The term "employee benefit plan" is defined as including
ruled that discrimination based on pregnancy was not sex both pension plans and welfare *91 plans.

5 The statute
discridñation under Title VH of the Civil Rights **2896 imposes participation, funding, and vesting requirements on
Act of 1964, 78 Stat. 253, as a.=æded, *89 42 U.S.C. § pension plans. §§ 201-306, 29 U.S.C. §§ 1051-1086 (1976
2000e et seq. (1976 ed.). General Electric Co. v. Gilbert, 429 ed. **2897 and Supp. V). It also sets various uniform

U.S. 125, 97 S.Ct. 401, 50 L.Ed.2d 343 (1976).
2

Congress standards, including rules concerning reporting, disclosure,

overcame the Gilbert ruling by enacting § 1 of the Pregnancy and fidaciary resperiti'itf, for both prian and welfare

Discrimination Act of 1978, 92 Stat. 2076, 42 U.S.C. § plans. §§ 101-111, 401-414, 29 U.S.C. §§ 1021-1031,

2000e(k) (1976 ed., Supp. V), which added subsection (k) to 1101-1114 (1976 ed. and Supp. V). ERISA does not mandate

§ 701 of the Civil Rights Act of 1964.3 See Newport News that employers provide any particular benefits, and does not

Ehip½!£zg and Dry Dock Co. v. EEOC, -U.S. -, itself proscribe discrimination in the provision of employee

-, 103 S.Ct. 2622, 2627, 75 L.Ed.2d - (1983). Until that benefits.

Act took effect on April 29, 1979, see § 2(b), 92 Stat. 2076,

the Human Rights Law in this respect had a reach broader Section 514(a) of ERISA, 29 U.S.C. § 1144(a), pre-empts

than Title VII. "any and all State laws insofar as they may now or hereafter

relate to any employee benefit plan" covered by ERISA. 6

The Disability Benefits Law, N.Y.Work.Comp.Law §§ State laws regulating irsurance, banking, or securities are

200-242 (ucyim,ey 1965 and Supp.1982-1983), requires exempt from this pre-emption provisi6ñ, as are generally
employers to pay certain benefits to employees unable to applicable state criminal laws. §§ 514(b)(2)(A) and (b)(4),

work because of nonoccupational injuries or illness. Disabled 29 U.S.C. §§ 1144(b)(2)(A) and (b)(4). Section 514(d),

cmpicyces generally are entitled to receive the lesser of 29 U.S.C. § 1144(d), moreover, provides that "[2]cthi-g
$95 per week or one-half their average weekly wage, for a in this title shall be construed to alter, amend, modify,
mavi=u= of 26 weeks in any one-year period. §§ 204.2, invalidate, impair, or supersede any law of the United States

205.1. Until August 1977, the Disability Benefits Law ... or any rule or regulation issued under any such law."

provided that employees were not entitled to benefits for And § 4(b)(3) *92 of ERISA, 29 U.S.C. § 1003(b)(3),

pregnancy-related disabilities. § 205.3 (McKinney 1965). exempts from ERISA coverage employee benefit plans that

From August 1977 to June 1981, employers were required are "main+==ed solely for the purpose of complyi-g with

to provide eight weeks of benefits for pregnancy-related applicable weA=æ's compensation laws or r.ñcmp'cyment

disabilities. *90 1977 N.Y.Laws, ch. 675, § 29 (formerly compensation or disability insurance laws."

codified as N.Y.Work.Comp.Law § 205.3). This U=4+=+h=

was repealed in 1981, see 1981 N.Y.Laws, ch. 352, § 2,

and the Disability Benefits Law now requires employers to
H

provide the same benefits for pregnancy as for any other

disability.
4 Appellees in this litigation, Delta Air Lines, Inc., and

other airlines (Airlines), Burroughs Corporation (Burroughs),

and Metropolitan Life Insurance Company (Metropolitan),

B
Provided their employees with various medical and disability
benefits through welfare plans subject to ERISA. These plans,

The federal Employee Reiitement Income Security Act of Prior to the effective date of the Pregnancy Discrimiñatica

1974, 88 Stat. 829, as amended, 29 U.S.C. § 1001 et Act, did not provide benefits to employees disabled by

seq. (1976 ed. and Supp. V), subjects to federal regulation Pregnancy as required by the New York Human Rights Law

plans providing employees with fringe benefits. ERISA is a and the State's Disability Benefits Law. Appellees brought

comprehensive statute designed to promotc the interests of three separate federal declaratory judgment actions against

employees and their beneficiaries in employee benefit plans. appellant state agencies and officials,
7

alleging that the

See Nachman Corp. v. Pension Beneft C-::aranty Corp., 446 Human Rights Law was pre-empted by ERISA. The Airlines

U.S. 359, 361-362, 100 S.Ct. 1723, 1726-1727, 64 L.Ed.2d in their action alleged that the Disability Benefits Law was

354 (1980); Alessi v. Raybestos-Manhattan, Inc., 451 U.S·
similarly pre-empted. 8

504, 510, 101 S.Ct. 1895, 1899, 68 L.Ed.2d 402 (1981).
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weeks before the decision in Brooklyn Union Gas, this Court 
ruled that discrimination based on pregnancy was not sex 
discrimination under Title VII of the Civil Rights **2896 
Act of 1964, 78 Stat. 253, as amended, *89 42 U.S.C. § 
2000e et seq. (1976 ed.). General Electric Co. v. Gilbert, 429 

2 U.S. 125, 97 S.Ct. 401 , 50 L.Ed.2d 343 (1976). Congress 
overcame the Gilbert ruling by enacting § 1 of the Pregnancy 
Discrimination Act of 1978, 92 Stat. 2076, 42 U.S.C. § 
2000e(k) (1976 ed., Supp. V), which added subsection (k) to 

§ 701 of the Civil Rights Act of 1964. 3 See Newport News 
Shipbuilding and Dry Dock Co. v. EEOC, -U.S.--, 
-, 103 S.Ct. 2622, 2627, 75 L.Ed.2d - (1983). Until that 
Act took effect on April 29, 1979, see§ 2(b), 92 Stat. 2076, 
the Human Rights Law in this respect had a reach broader 
than Title VII. 

The Disability Benefits Law, N.Y.Work.Comp.Law §§ 
200-242 (McKinney 1965 and Supp.1982-1983), requires 
employers to pay certain benefits to employees unable to 
work because of nonoccupational injuries or illness. Disabled 
employees generally are entitled to receive the lesser of 
$95 per week or one-half their average weekly wage, for a 
maximum of 26 weeks in any one-year period. §§ 204.2, 
205.1. Until August 1977, the Disability Benefits Law 
provided that employees were not entitled to benefits for 
pregnancy-related disabilities. § 205.3 (McKinney 1965). 
From August 1977 to June 1981, employers were required 
to provide eight weeks of benefits for pregnancy-related 
disabilities. *90 1977 N.Y.Laws, ch. 675, § 29 (formerly 
codified as N.Y.Work.Comp.Law § 205.3). This limitation 
was repealed in 1981, see 1981 N.Y.Laws, ch. 352, § 2, 
and the Disability Benefits Law now requires employers to 
provide the same benefits for pregnancy as for any other 

disability. 4 

B 

The federal Employee Retirement Income Security Act of 
1974, 88 Stat. 829, as amended, 29 U.S.C. § 1001 et 
seq. (1976 ed. and Supp. V), subjects to federal regulation 
plans providing employees with fringe benefits. ERISA is a 
comprehensive statute designed to promote the interests of 
employees and their beneficiaries in employee benefit plans. 
See Nachman Corp. v. Pension Benefit Guaranty Corp., 446 
U.S. 359, 361- 362, 100 S.Ct. 1723, 1726--1727, 64 L.Ed.2d 
354 (1980); Alessi v. Raybestos-Manhattan, Inc. , 451 U.S. 
504, 510, 101 S.Ct. 1895, 1899, 68 L.Ed.2d 402 (1981). 

The term "employee benefit plan" is defined as including 

both pension plans and welfare *91 plans. 5 The statute 
imposes participation, funding, and vesting requirements on 
pension plans. §§ 201-306, 29 U.S.C. §§ 1051- 1086 (1976 
ed. **2897 and Supp. V). It also sets various uniform 
standards, including rules concerning reporting, disclosure, 
and fiduciary responsibility, for both pension and welfare 
plans. §§ 101-111, 401-414, 29 U.S.C. §§ 1021- 1031, 
1101- 1114 (1976 ed. and Supp. V). ERISAdoesnotmandate 
that employers provide any particular benefits, and does not 
itself proscribe discrimination in the provision of employee 
benefits. 

Section 514(a) of ERISA, 29 U.S.C. § 1144(a), pre-empts 
"any and all State laws insofar as they may now or hereafter 

relate to any employee benefit plan" covered by ERISA. 6 

State laws regulating insurance, banking, or securities are 
exempt from this pre-emption provision, as are generally 
applicable state criminal laws. §§ 514(b)(2)(A) and (b)(4), 
29 U.S.C. §§ 1144(b)(2)(A) and (b)(4). Section 514(d), 
29 U.S.C. § 1144(d), moreover, provides that "[n]othing 
in this title shall be construed to alter, amend, modify, 
invalidate, impair, or supersede any law of the United States 
... or any rule or regulation issued under any such law." 
And § 4(b)(3) *92 of ERISA, 29 U.S.C. § 1003(b)(3), 
exempts from ERISA coverage employee benefit plans that 
are "maintained solely for the purpose of complying with 
applicable workmen's compensation laws or unemployment 
compensation or disability insurance laws." 

II 

Appellees in this litigation, Delta Air Lines, Inc., and 
other airlines (Airlines), Burroughs Corporation (Burroughs), 
and Metropolitan Life Insurance Company (Metropolitan), 
provided their employees with various medical and disability 
benefits through welfare plans subject to ERISA. These plans, 
prior to the effective date of the Pregnancy Discrimination 
Act, did not provide benefits to employees disabled by 
pregnancy as required by the New York Human Rights Law 
and the State's Disability Benefits Law. Appellees brought 
three separate federal declaratory judgment actions against 

appellant state agencies and officials, 7 alleging that the 
Human Rights Law was pre-empted by ERISA. The Airlines 
in their action alleged that the Disability Benefits Law was 

similarly pre-empted. 8 
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The United States District Court in each case held that the

Human Rights Law was pre-empted, at least insofar as it
III

*93 required the provision of pregnancy benefits prior to the

effective date of the Pregnancy
Discr- Act.9 With [1] [2] [3] In deciding whether a federal law pre-empts

respect to the Airlines' **2898 challenge to the Disability a state statute, our task is to ascertain Congress' intent

Benefits Law, the District Court construed § 4(b)(3) ofERISA in enacting the federal statute at issue. "Pre-emption may
as exempting from the federal statute "those provisions of an be either express or implied, and 'is compaHed whether

employee plan which are maintained to comply
with" state Congress' ea====d is explicitly stated in the statute's

disability in-a=oa laws. Delta Air Lines, Inc. v. Kramarsky, language or implicitly contained in its structure and purpose.'

485 F.Supp. 300, 307 (SDNY 1980). Because it concluded Jones v. Rath Packing Co., 430 U.S. 519, 525 [97 S.Ct. 1305,
that the Airlines would have provided pregnancy benefits 1309, 51 L.Ed.2d 604]

(1977)."
Fidelity Federal Savings

solely to comply with the Disability Benefits Law, the comt & Loan Assn. v. de la Cuesta, 458 U.S. , , 102

di=i:md the portion of their complaint seeking relief from S.Ct. 3014, 3022, 73 L.Ed.2d 664 (1982). See Exxon Corp. v.

that law. Eagerton, - U.S. , , *96 103 S.Ct. 2296, 2300-

2301, 75 L.Ed.2d - (1983); Pac‡c Gas & Electric Co.

The United States Court of Appeals for the Second Circuit v. State Energy Resources Conservation and Devc!cpme::t

affirmed as to the Human Rights Law. Delta Air Lines, Inc. Comm'n, - U.S. , , 103 S.Ct. 1713, 1722, 75

v. Kramarsky, 666 F.2d 21 (1981); Metmpolitan Life *94 L.Ed.2d 752 (1983). In this case, we address the scope of

Insurance Co. v. Kramarsky, 666 F.2d 26 (1981); Bu;-asghs several provisions of ERISA that speak expressly to the

Corp. v. Kramarsky, 666 F.2d 27 (1981). Relying on this question of pre-emption. The issues are whether the Human

Court's decision in Alessi supra, and on its own ruling in Rights Law and Disability Benefits Law "relate to"
amployee

Pervel Industries, Inc. v. Connecticut Commission on Human benefit plans within the meaning of § 514(a), see n. 6, supra,

Rights & Opportunities, 603 F.2d 214 (1979), mem. aff'g and, if so, whether any exception in ERISA saves them from

468 F.Supp. 490 (Conn.1978), cert. denied, 444 U.S. 1031, pre-emption. 4

100 S.Ct. 701, 62 L.Ed.2d 667 (1980), the court held that

§ 514(a) of ERISA operated to pre-empt the Human Rights [4] [5] [6] We have no difficulty in concluding that the

Law, and that § 514(d) did not save that law from pre- Human Rights Law and Disability Benefits Law "relate to"

emption. With respect to the Disability Benefits Law,
employee benefit plans. The breadth of § 514(a)'s **2900

the Comt of Appeals had concluded earlier that § 4(b) pre-emptive reach is apparent from that section's language. 15

(3)'s exemption from pre--pñê= applied only when a A law "relates to" an *97 employee benefit plan, in the

benefit plan, "as *95 an integral unit," is maintained solely normal sense of the phrase, if it has a connection with

to comply with a disability law. Delta Air Lines, Inc. v. or reference to such a plan. 16
Employing this definition,

Kramarsky, 650 F.2d 1287, 1304 (1981). The court remanded the Human Rights Law, which prohibits emplayers from
for inquiries into whether the Airlines provided disability structuring their employee benefit plans in a manner that
benefits through plans cen#ting separate administrative discriminates on the basis of pregnancy, and the Disability
**2899 units, in which event the Disability Benefits Law Benefits Law, which requires employers to pay e=playees

would be enforceable, or through portions of comprehensive
specific benefits, clearly "relate to" benefit plans. We must

benefit plans, in which case ERISA regulation would be
give effect to this plain language unless there is good reason

exclusive.
to believe Congress intended the language to have some more

restrictive meaning. Consumer Pmduct Safety Comm'n v.
Because courts have disagreed about the scope of ERISA's

GTE Sylvania, Inc., 447 U.S. 102, 108, 100 S.Ct. 2051, 2056,
pre-emption provisions,

12 and because of the contind"8 64 L.Ed.2d 766 (1980); see North Dakota v. United States,
impsitâGce of the issues presented,

13 we noted probable -U.S. -, , *98 103 S.Ct. 1095, 1102, 75 L.Ed.2d

jurisdiction in all three cases. 456 U.S. 924, 102 S.Ct. 1968, 77 (1983); Dickerson v. New Banner Institute, Inc., -U.S.

72 L.Ed.2d 439 (1982). , , 103 S.Ct. 986, 990, 74 L.Ed.2d 845 (1983).

[7] In fact, however, Congress used the words "relate to" in

§ 514(a) in their broad sense. To interpret § 514(a) to preempt

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Govemment Works. 8
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The United States District Court in each case held that the 
Human Rights Law was pre-empted, at least insofar as it 
*93 required the provision of pregnancy benefits prior to the 

effective date of the Pregnancy Discrimination Act. 9 With 
respect to the Airlines' **2898 challenge to the Disability 
Benefits Law, the District Court construed§ 4(b )(3) ofERISA 
as exempting from the federal statute "those provisions of an 
employee plan which are maintained to comply with" state 
disability insurance laws. Delta Air Lines, Inc. v. Kramarsky, 
485 F.Supp. 300, 307 (SONY 1980). Because it concluded 
that the Airlines would have provided pregnancy benefits 
solely to comply with the Disability Benefits Law, the court 
dismissed the portion of their complaint seeking relief from 
that law. 

The United States Court of Appeals for the Second Circuit 
affirmed as to the Human Rights Law. Delta Air Lines, Inc. 
v. Kramarsky, 666 F.2d 21 (1981); Metropolitan Life *94 
Insurance Co. v. Kramarsky, 666 F.2d 26 (1981); Burroughs 

Corp. v. Kramarsky, 666 F.2d 27 (1981). 10 Relying on this 
Court's decision in Alessi, supra, and on its own ruling in 
Pervel Industries, Inc. v. Connecticut Commission on Human 
Rights & Opportunities, 603 F.2d 214 (1979), mem. afrg 
468 F.Supp. 490 (Conn.1978), cert. denied, 444 U.S. 1031, 
100 S.Ct. 701, 62 L.Ed.2d 667 (1980), the court held that 
§ 514(a) ofERISA operated to pre-empt the Human Rights 
Law, and that § 514( d) did not save that law from pre-

emption. 11 With respect to the Disability Benefits Law, 
the Court of Appeals had concluded earlier that § 4(b) 
(3)'s exemption from pre-emption applied only when a 
benefit plan, "as *95 an integral unit," is maintained solely 
to comply with a disability law. Delta Air Lines, Inc. v. 
Kramarsky, 650F.2d 1287, 1304(1981). Thecourtremanded 
for inquiries into whether the Airlines provided disability 
benefits through plans constituting separate administrative 
**2899 units, in which event the Disability Benefits Law 

would be enforceable, or through portions of comprehensive 
benefit plans, in which case ERISA regulation would be 
exclusive. 

Because courts have disagreed about the scope of ERISA's 

pre-emption provisions, 12 and because of the continuing 

importance of the issues presented, 13 we noted probable 
jurisdiction in all three cases. 456 U.S. 924, 102 S.Ct. 1968, 
72 L.Ed.2d 439 (1982). 

III 

[l] [2] [3] In deciding whether a federal law pre-empts 
a state statute, our task is to ascertain Congress' intent 
in enacting the federal statute at issue. ''Pre-emption may 
be either express or implied, and 'is compelled whether 
Congress' command is explicitly stated in the statute's 
language or implicitly contained in its structure and purpose.' 
Jonesv. Rath Packing Co., 430U.S. 519,525 [97 S.Ct. 1305, 
1309, 51 L.Ed.2d 604] (1977)." Fidelity Federal Savings 
& Loan Assn. v. de la Cuesta, 458 U.S.--,--, 102 
S.Ct. 3014, 3022, 73 L.Ed.2d 664 (1982). See Exxon Corp. v. 
Eagerton, - U.S.--,--, *96 103 S.Ct. 2296, 2300--
2301, 75 L.Ed.2d - (1983); Pacific Gas & Electric Co. 
v. State Energy Resources Conservation and Development 
Comm'n, - U.S. --, --, 103 S.Ct. 1713, 1722, 75 
L.Ed.2d 752 (1983). In this case, we address the scope of 
several provisions of ERISA that speak expressly to the 
question of pre-emption. The issues are whether the Human 
Rights Law and Disability Benefits Law "relate to" employee 
benefit plans within the meaning of§ 514(a), seen. 6, supra, 
and, if so, whether any exception in ERISA saves them from 

pre-emption. 14 

[4] [5] [6] We have no difficulty in concluding that the 
Human Rights Law and Disability Benefits Law "relate to" 
employee benefit plans. The breadth of§ 514(a)'s **2900 

pre-emptive reach is apparent from that section's language. 15 

A law "relates to" an *97 employee benefit plan, in the 
normal sense of the phrase, if it has a connection with 

or reference to such a plan. 16 Employing this definition, 
the Human Rights Law, which prohibits employers from 
structuring their employee benefit plans in a manner that 
discriminates on the basis of pregnancy, and the Disability 
Benefits Law, which requires employers to pay employees 

specific benefits, clearly "relate to" benefit plans. 17 We must 
give effect to this plain language unless there is good reason 
to believe Congress intended the language to have some more 
restrictive meaning. Consumer Product Safety Comm 'n v. 
GTE Sylvania, Inc., 447 U.S. 102, 108, 100 S.Ct. 2051, 2056, 
64 L.Ed.2d 766 (1980); see North Dakota v. United States, 
-U.S.-,-, *98 103 S.Ct. 1095, 1102, 75 L.Ed.2d 
77 (1983); Dickerson v. New Banner Institute, Inc., -U.S. 
- , -, 103 S.Ct. 986, 990, 74 L.Ed.2d 845 (1983). 

[7] In fact, however, Congress used the words "relate to" in 
§ 514(a) in their broad sense. To interpret§ 514(a) to preempt 
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only state laws specifically designed to affect employee

benefit plans would be to ignore the remainder of § 514. It

would have been unnecessary to exempt generally applicable

state criminal statutes from pre-emption in § 514(b), for We next consider whether any of the narrow exceptions to §
example, if § 514(a) applied only to state laws dealing 514(a) saves these laws from pre-emption.

specifically with ERISA plans.

[8] Nor, given the legislative history, can § 514(a) be
A

interpreted to pre-empt only state laws dealing with the

subject matters covered by ERISA-reporting, disulesare, Appellants argue that the Human Rights Law is exempt from
fiduciary resperf bi'ity, and the like. The bill that became pre-emption by § 514(d), which provides that § 514(a) *101
ERISA originally contained a limited pre-emption clause, shall not "be construed to alter, amend, modify, invalidate,
applicable only to state laws relating to the specific subjects

impair, or supersede any law of the United
States."

According
covered by ERISA. 18 The **2901 Conference Committee to appellants, pre-emption of state fair employment laws

rejected these provisions in favor of the present language, and would impair and modify Title VII because it would change

inmea+ad that the section's pre-emptive scope was as broad as the means by which it is enforced.

its language. See H.R.Conf.Rep. No. 93-1280, p. 383 (1974);

S.Conf.Rep. No. 93-1090, p. 383 (1974), U.S.Code Cong. & [9] State laws obviously play a significant role in the

Admin.News 1974, p. 4639. Statements by the bill's *99 enforcement of Title VII. See, e.g., Kremer v. Chemical

sponsors during the subsequent debates stressed the breadth Construction Corp., 456 U.S. 461, 468-469, 472, 477, 102

of federal pre-emption. Representative Dent, for exa.=ple, S.Ct. 1883, 1890-1891, 1892, 1895, 72 L.Ed.2d 262 (1982);

stated: id., at 504, 102 S.Ct., at 1908 (dissenting opinion); New York

Gaslight Club, Inc. v. Cany, 447 U.S. 54, 63-65, 100 S.Ct.

2024, 2030-2031, 64 L.Ed.2d 723 (1980). Title VII expressly
"Finally, I wish to make note of what is to many the preserves noncen+1ic+Lng state laws in its § 708:

crowning achievement of this legislation, the reservation

to Federal authority the sole power to regulate the field "Nothing in this title shall be dee=ed to exempt or relieve

of employee benefit plans. With the preempden of the any person from any liability, duty, penalty, or p±¹

field, we round out the protection afforded participants by Provided by any present or future law of any State or

eliminating the threat of cunniding and inconsistent State Political subdivision of a State, other than any such law

and local regulation." 120 Cong.Rec. 29197 (1974). which purports to require or permit the doing of any act

Senator Williams echoed these sentiments: which would be an unlawful employment practice under

"It should be stressed that with the nar ow exceptions

specified in the bill, the substandve and enforcement h VH uim mm to adh m
provisions of the conference substitute are intended

administrative remedies. When an c=ployment practice
to preempt the field for Federal reguladone, thus

prohibited by Title VII is alleged to have occurred in a State
eliminating the threat of conflicting or inconsistent State

or lowlity h WW & ph ad h lished
and local regulation of employee benefit plans. This

an *102 agency to enforce that prohibition, the Equal
principle is intended to apply in its broadest sense

Employment Opportunity Commission (EEOC) refers the
to all actions of State or local governments, or any charges to the state agency. The EEOC may not actively
instrumentality thereof, which have the force or effect of . .

process the charges "before the expiration of sixty days after
law."

Id., at 29933.20
proceedings have been commenced under the State or local

*100 Given the plain language of § 514(a), the stractüre of law, unless such proceedings have been earlier terminated."

the Act, and its legislative history, we hold that the Human § 706(c), 86 Stat. 104, 42 U.S.C. § 2000e-5(c); see Love v.
Rights Law and the Disability Benefits Law "relate to any Pullman Co., 404 U.S. 522, 92 S.Ct. 616, 30 L.Ed.2d 679
employee benefit plan" within the meaning of ERISA's § (1972). In its subsequent pieceedings, the EEOC accords

514(a). 21 "substantial weight" to the state administrative determination.

§ 706(b), 86 Stat. 104, 42 U.S.C. § 2000e-5(b).
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only state laws specifically designed to affect employee 
benefit plans would be to ignore the remainder of§ 514. It 
would have been unnecessary to exempt generally applicable 
state criminal statutes from pre-emption in § 514(b ), for 
example, if § 514(a) applied only to state laws dealing 
specifically with ERISA plans. 

[8] Nor, given the legislative history, can § 514(a) be 
interpreted to pre-empt only state laws dealing with the 
subject matters covered by ERISA-reporting, disclosure, 
fiduciary responsibility, and the like. The bill that became 
ERISA originally contained a limited pre-emption clause, 
applicable only to state laws relating to the specific subjects 

covered by ERISA. 18 The **2901 Conference Committee 
rejected these provisions in favor of the present language, and 
indicated that the section's pre-emptive scope was as broad as 
its language. See H.R.Conf.Rep. No. 93- 1280, p. 383 (1974); 
S.Conf.Rep. No. 93-1090, p. 383 (1974), U.S.Code Cong. & 

Admin.News 1974, p. 4639. 19 Statements by the bill's *99 
sponsors during the subsequent debates stressed the breadth 
of federal pre-emption. Representative Dent, for example, 
stated: 

"Finally, I wish to make note of what is to many the 
crowning achievement of this legislation, the reservation 
to Federal authority the sole power to regulate the field 
of employee benefit plans. With the preemption of the 
field, we round out the protection afforded participants by 
eliminating the threat of conflicting and inconsistent State 
and local regulation." 120 Cong.Rec. 29197 (1974). 
Senator Williams echoed these sentiments: 

"It should be stressed that with the narrow exceptions 
specified in the bill, the substantive and enforcement 
provisions of the conference substitute are intended 
to preempt the field for Federal regulations, thus 
eliminating the threat of conflicting or inconsistent State 
and local regulation of employee benefit plans. This 
principle is intended to apply in its broadest sense 
to all actions of State or local governments, or any 
instrumentality thereof, which have the force or effect of 

law." Id., at 29933. 20 

*100 Given the plain language of§ 514(a), the structure of 
the Act, and its legislative history, we hold that the Human 
Rights Law and the Disability Benefits Law "relate to any 
employee benefit plan" within the meaning of ERISA's § 

514(a). 21 

**2902 IV 

We next consider whether any of the narrow exceptions to § 
514(a) saves these laws from pre-emption. 

A 

Appellants argue that the Human Rights Law is exempt from 
pre-emption by§ 514(d), which provides that§ 514(a) *101 
shall not "be construed to alter, amend, modify, invalidate, 
impair, or supersede any law of the United States." According 
to appellants, pre-emption of state fair employment laws 
would impair and modify Title VII because it would change 
the means by which it is enforced. 

[9] State laws obviously play a significant role in the 
enforcement of Title VII. See, e.g., Kremer v. Chemical 
Construction Corp., 456 U.S. 461 , 468-469, 472, 477, 102 
S.Ct. 1883, 1890--1891, 1892, 1895, 72 L.Ed.2d 262 (1982); 
id., at 504, 102 S.Ct., at 1908 (dissenting opinion); New York 
Gaslight Club, Inc. v. Carey, 447 U.S. 54, 63-65, 100 S.Ct. 
2024, 2030--2031 , 64 L.Ed.2d 723 (1980). Title VII expressly 
preserves nonconflicting state laws in its § 708: 

"Nothing in this title shall be deemed to exempt or relieve 
any person from any liability, duty, penalty, or punishment 
provided by any present or future law of any State or 
political subdivision of a State, other than any such law 
which purports to require or permit the doing of any act 
which would be an unlawful employment practice under 

this title." 78 Stat. 272, 42 U.S.C. § 2000e-7. 22 

Moreover, Title VII requires recourse to available state 
administrative remedies. When an employment practice 
prohibited by Title VII is alleged to have occurred in a State 
or locality which prohibits the practice and has established 
an *102 agency to enforce that prohibition, the Equal 
Employment Opportunity Commission (EEOC) refers the 
charges to the state agency. The EEOC may not actively 
process the charges "before the expiration of sixty days after 
proceedings have been commenced under the State or local 
law, unless such proceedings have been earlier terminated." 
§ 706(c), 86 Stat. 104, 42 U.S.C. § 2000e-5(c); see Love v. 
Pullman Co., 404 U.S. 522, 92 S.Ct. 616, 30 L.Ed.2d 679 
(1972). In its subsequent proceedings, the EEOC accords 
"substantial weight" to the state administrative determination. 
§ 706(b), 86 Stat. 104, 42 U.S.C. § 2000e-5(b). 
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provision and its enumeration of narrow, specific exceptions

[10] Given the importance of state fair employment laws to to that provisioñ makes us reluctant to expand § 514(d) into

the federal enforcement scheme, pre-emption of the Human a more general saving clause.

Rights Law would impair Title VII to the extent that the

Human Rights Law provides a means of enforcing Title VII's The references to employment discriminatien in the
c---A Before the enactment of ERISA, an e=ployee legislative history of ERISA provide no basis for an expansive

clai=iñg discrimina+L= in connection with a benefit plan construction of § 514(d). During floor debates, Senator

would have had his complaint referred to the New York Mends¹e q"esnoned whether the Senate bill should be

State Division of Human Rights. If ERISA were inte-preted amended to require sendis-:-imination in ERISA plans.

to pre-empt the Human Rights Law entirely with respect Senator Williams replied that no such amendment was

to covered benefit plans, the State no longer could preMbit necessary or desirable. He noted that Title VII already
the challenged employment practice and the state agency no prohibited discrimbiation in benefit plans, and stated: "I

longer would be authorized to grant relief. The EEOC thus believe that the thrust toward centralized adminic+ration

would be unable to refer the claim to the state agency. This **2904 of nondiscriminatinn in employment must be

would frustrate the goal of encouraging joint state/federal maintained. And I believe this can be done by the

admrement of Title VII; an employee's only remedies for Equal Employment Opportunity commission under terms

discri-4--Mon **2903 prohibited by Title VII in ERISA of existing
law." 119 Cong Rec. 30409 (1973). Senator

plans would be federal ones. Such a dismpden of the u~uale, "with the understandius that nondiscrimination in

enforcemet scheme contemplated by Title VII would, in the pension and profit-sharing plans is fully required under the

words of § 514(d),
"modify" and "impair" federal law 23 Equal Employment Opportunity

Act,"
id., at 30410, chose not

to offer a ñondiscrimination amendment. This colloquy was

[11] [12] *103 Insofar as state laws prohibit employment repeated on the floor of the House by Representatives Abzug

practices that are lawful under Title VII, however, pre. and Dent. 120 Cong.Rec. 4726 (1974).

emption would not impair Title VII within the meaning of §
514(d). Although Title VII does not itself prevent States from *105 These exchanges demoñstrate only the obvious: that §

extending their nondiscrimination laws to areas not covered 514(d) does not pre-empt federal law. The speakers referred

by Title VII, see § 708, 78 Stat. 262, 42 U.S.C. § 2000e-7, it in to federal law, the EEOC, and the need for centralized

no way depends on such extensions for its enforcement. Title enforcement. The limited legislative history dealing with §

VII would prohibit precisely the same e=pleymant practices, 514(d) is entirely consistent with Congress' goal of ensuring

and be enforced in precisely the same manner, even if no that e=ployers would not face "conflicting or incancistent

State made additional e=ployment practices unlawful. Quite State and local regulation of employee benefit plans,"

simply, Title VII is neutral on the subject of all e=ployment 120 Cong.Rec. 29933 (1974) (remarks of Sen. Williams).

practices it does not preMbit.
24

We fail to see how federal
Congress might well have believed, had it considered the

*104 law would be impaired by pre-emption of a state law
Precise issue before us, that ERISA plans should be subject

prohibiting conduct that federal law permitted. only to the nondiscrimi="on provisions of Title VII, and not

also to state laws prohibiting other forms of discrimination.

By establishing benefit plan regulation "as exclusively a
ERISA's structure and legislative history, while not

. . federal concern," Alessi v. Raybestos-Manhattan, Inc., 451
particularly illummatmg with respect to § 514(d), caution . . .

U.S., at 523, 101 S.Ct., at 1906, Congress mm'_=~ed the need
against applying it too expansively. As we have detailed

for interstate employers to administer their plans differently
above, Congress applied the principle of pre-emption "in

its broadest sense to foreclose any non-Federal regulation in each State in which they have employees. 25

of employee benefit plans,"
creating only very limited

exceptions to pre-empden. 120 Cong.Rec. 29197 (remarks [13] We recognize that our interpretation of § 514(d)

of Rep. Dent); see id., at 29933 (remarks of Sen. Williams). as requiring partial pre-emption of state fair employment

Sections 4(b)(3) and 514(b), which list specific exceptions,
laws may cause certain practical problems. Courts and

do not refer to state fair employment laws. While § 514(d)
state agencies, rather than considering whether e=plc7¬ant

may operate to exempt provisions of state laws upon which practices are *106 üñlav#ul under a broad state law, will

federal laws depend for their enforcement, the combination have to determine whether they are prohibited by Title

of Congress' enactment of an all-iñclusive pre-emption VII. If they are not, the state law will be separ¤eded and
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[10] Given the importance of state fair employment laws to 
the federal enforcement scheme, pre-emption of the Human 
Rights Law would impair Title VII to the extent that the 
Human Rights Law provides a means of enforcing Title VII's 
commands. Before the enactment of ERISA, an employee 
claiming discrimination in connection with a benefit plan 
would have had his complaint referred to the New York 
State Division of Human Rights. If ERISA were interpreted 
to pre-empt the Human Rights Law entirely with respect 
to covered benefit plans, the State no longer could prohibit 
the challenged employment practice and the state agency no 
longer would be authorized to grant relief. The EEOC thus 
would be unable to refer the claim to the state agency. This 
would frustrate the goal of encouraging joint state/federal 
enforcement of Title VII; an employee's only remedies for 
discrimination **2903 prohibited by Title VII in ERISA 
plans would be federal ones. Such a disruption of the 
enforcement scheme contemplated by Title VII would, in the 

words of§ 514( d), "modify" and "impair" federal law. 23 

[11] [12] *103 Insofar as state laws prohibit employment 
practices that are lawful under Title VII, however, pre-
emption would not impair Title VII within the meaning of§ 
514( d). Although Title VII does not itself prevent States from 
extending their nondiscrimination laws to areas not covered 
by Title VII, see § 708, 78 Stat. 262, 42 U.S.C. § 2000e--7, it in 
no way depends on such extensions for its enforcement. Title 
VII would prohibit precisely the same employment practices, 
and be enforced in precisely the same manner, even if no 
State made additional employment practices unlawful. Quite 
simply, Title VII is neutral on the subject of all employment 

practices it does not prohibit. 24 We fail to see how federal 
*104 law would be impaired by pre-emption of a state law 

prohibiting conduct that federal law permitted. 

ERISA's structure and legislative history, while not 
particularly illuminating with respect to § 514( d), caution 
against applying it too expansively. As we have detailed 
above, Congress applied the principle of pre-emption "in 
its broadest sense to foreclose any non-Federal regulation 
of employee benefit plans," creating only very limited 
exceptions to pre-emption. 120 Cong.Rec. 29197 (remarks 
of Rep. Dent); see id., at 29933 (remarks of Sen. Williams). 
Sections 4(b)(3) and 514(b), which list specific exceptions, 
do not refer to state fair employment laws. While § 514(d) 
may operate to exempt provisions of state laws upon which 
federal laws depend for their enforcement, the combination 
of Congress' enactment of an all-inclusive pre-emption 

provision and its enumeration of narrow, specific exceptions 
to that provision makes us reluctant to expand § 514( d) into 
a more general saving clause. 

The references to employment discrimination in the 
legislative history ofERISA provide no basis for an expansive 
construction of § 514( d). During floor debates, Senator 
Mondale questioned whether the Senate bill should be 
amended to require nondiscrimination in ERISA plans. 
Senator Williams replied that no such amendment was 
necessary or desirable. He noted that Title VII already 
prohibited discrimination in benefit plans, and stated: "I 
believe that the thrust toward centralized administration 
**2904 of nondiscrimination in employment must be 

maintained. And I believe this can be done by the 
Equal Employment Opportunity Commission under terms 
of existing law." 119 Cong.Rec. 30409 (1973). Senator 
Mondale, "with the understanding that nondiscrimination in 
pension and profit-sharing plans is fully required under the 
Equal Employment Opportunity Act," id., at 30410, chose not 
to offer a nondiscrimination amendment. This colloquy was 
repeated on the floor of the House by Representatives Abzug 
and Dent. 120 Cong.Rec. 4726 (1974). 

*105 These exchanges demonstrate only the obvious: that § 
514( d) does not pre-empt federal law. The speakers referred 
to federal law, the EEOC, and the need for centralized 
enforcement. The limited legislative history dealing with § 
514( d) is entirely consistent with Congress' goal of ensuring 
that employers would not face "conflicting or inconsistent 
State and local regulation of employee benefit plans," 
120 Cong.Rec. 29933 (1974) (remarks of Sen. Williams). 
Congress might well have believed, had it considered the 
precise issue before us, that ERISA plans should be subject 
only to the nondiscrimination provisions of Title VII, and not 
also to state laws prohibiting other forms of discrimination. 
By establishing benefit plan regulation "as exclusively a 
federal concern," Alessi v. Raybestos-Manhattan, Inc., 451 
U.S., at 523, 101 S.Ct., at 1906, Congress minimized the need 
for interstate employers to administer their plans differently 

in each State in which they have employees. 25 

[13] We recogniu that our interpretation of § 514( d) 
as requiring partial pre-emption of state fair employment 
laws may cause certain practical problems. Courts and 
state agencies, rather than considering whether employment 
practices are *106 unlawful under a broad state law, will 
have to determine whether they are prohibited by Title 
VII. If they are not, the state law will be superseded and 
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the agency will lack authority to act. It seems more than a result of collective bargaining," are not exempt. 451 U.S.,

likely, however, that state agencies and courts are sufficiently at 523, n. 20, 101 S.Ct., at 1906, n. 20. The test is not one

familiar with Title VII to apply it in their adjudicative of the employer's motive-any employer could claim that

processes. Many States look to Title VII law as a matter of it provided disability benefits ±±Erally, to attract good

course in dcfking the scope of their own laws. 26 In any employees, or to increase employee productivity, as well as

event, these minor practical difficulties do not represent the to obey state law -but whether the plan, as an a½=tcative

kind of "impairment" or "modification" of federal law that unit, provides only those benefits required by the applicable

can save a state law from pre-emption under § 514(d). To the state law.

extent that our construction of ERISA causes any problems

in the adminic+ca+- of state fair employment laws, those [19] Any other rule, it seems to us, would make little sense.

pmblems are the result of congressional choice and should be Under the District Court's approach, for which appellants

addressed by congressional action. To give § 514(d) the broad argue here, one portion of a multi-benefit plan would be

constraction advocated by appellants would defeat **2905 subject only to state regulaticu, while other portions would

the intent of Congress to provide comprehensive pre-emption be exclusively within the federal domain. An employer with

of state law. employees in several States would find its plan subject

to a different jurisdictional pattern of regulation in each

State, depending on what benefits the State mandated under

disability, workmen's compensation, and unemployment
B compensation laws. The administrative impracticality of

The Disability Benefits Law presents a different problem. Permitting mutually exclusive pockets of federal and state

*108 jurisdiction within a plan is apparent. We see no reason
Section 514(a) of ERISA pre-empts state laws that relate to

benefit plans "described in section 4(a) and not exempt under
to torture the plain language of § 4(b)(3) to achieve this result.

section 4(b)."
Concequently, while the Disability Benefits Only separately administered disability plans me.intained

solely to comply with the Disability Benefits Law are exempt
Law plainly is a state law relating to employee benefit plans,

it is not pre-empted if the plans to which it relates are exempt
from ERISA coverage under § W3).

from ERISA under § 4(b). Section 4(b)(3) exempts "any
employee benefit plan ... maintained solely for the purpose [20] This is not to say, however, that the Airlines are

of complying with applicable ... disability insurance laws." CMPletely free to circumvent the Disability Benefits Law

The Disability Benefits Law is a "disability insurance law," of by adopting plans that combine disability b-efts inferior

course; the difficulty is that at least some of the benefit *107
to those required by that law with other types of benefits.

plans offered by the Airlines provide benefits not required by
Congress surely did not intend, at the same time it preserved

that law. The question is whether, with respect to those among
the role of state disability laws, to make enforcement of

the Airlines using mulE-beneñt plans, the Disability Benefits
those laws hpes±e. A State may require an employer

Law's requirement that employers provide particular benefits
to maintain a disability plan complying with state law

remains enforceable.
as a SeParate administrative unit. Such a plan would be

exempt under § 4(b)(3). The fact that state law permits

[14] [15] [16] [17] [18] As the Court of
AppeagnPloyers to meet their state-law obligations by including

,, disability insurance benefits in a multi-benefit ERISA plan
recognized, § 4(b)(3) excludes "plans, not portions of '

plans, from ERISA coverage; those portions of the Airlines, see MWork.Comp.Law App. § 355.6 (McKinney **2906

Supp.1982-1983), does not make the state law whollymulti-benefit plans maintained to comply with the Disability
unenforceable as to employers who choose that option.

Benefits Law, therefore, are not exempt from ERISA and are

not subject to state regulation. There is no reason to believe
[21] In other words while the State may not require an

that Congress used the word 'plan" in § 4(b) to refer to '

individual benefits offered by an emplayee benefit plan. To
employer to alter its ERISA plan, it may force the employer to

, choose between providing disability beneñts in a separatelythe contrary, § 4(b)(3)'s use ofthe word
"solely' demonstrates

administered plan and including the state-mandated benefits
that the purpose of the entire plan must be to comply with

in its ERISA plan. If the State is not satisfied that the
an applicable disability insurance law. As the Court noted
. ERISA plan comnorts with the requirements of its disabilitym Alessi, plans that not only provide benefits required by . . .

such a law, but also "more broadly serve employee needs as
msurance law, it may compel the employer to mamtam a
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the agency will lack authority to act. It seems more than 
likely, however, that state agencies and courts are sufficiently 
familiar with Title VII to apply it in their adjudicative 
processes. Many States look to Title VII law as a matter of 

course in defining the scope of their own laws. 26 In any 
event, these minor practical difficulties do not represent the 
kind of "impairment" or "modification" of federal law that 
can save a state law from pre-emption under § 514( d). To the 
extent that our construction of ERISA causes any problems 
in the administration of state fair employment laws, those 
problems are the result of congressional choice and should be 
addressed by congressional action. To give § 514( d) the broad 
construction advocated by appellants would defeat **2905 
the intent of Congress to provide comprehensive pre-emption 
of state law. 

B 

The Disability Benefits Law presents a different problem. 
Section 514(a) ofERISA pre-empts state laws that relate to 
benefit plans "described in section 4(a) and not exempt under 
section 4(b)." Consequently, while the Disability Benefits 
Law plainly is a state law relating to employee benefit plans, 
it is not pre-empted if the plans to which it relates are exempt 
from ERISA under § 4(b). Section 4(b)(3) exempts "any 
employee benefit plan ... maintained solely for the purpose 
of complying with applicable ... disability insurance laws." 
The Disability Benefits Law is a "disability insurance law," of 
course; the difficulty is that at least some of the benefit *107 
plans offered by the Airlines provide benefits not required by 
that law. The question is whether, with respect to those among 
the Airlines using multi-benefit plans, the Disability Benefits 
Law's requirement that employers provide particular benefits 
remains enforceable. 

a result of collective bargaining," are not exempt. 451 U.S., 
at 523, n. 20, 101 S.Ct., at 1906, n. 20. The test is not one 
of the employer's motive-any employer could claim that 
it provided disability benefits altruistically, to attract good 
employees, or to increase employee productivity, as well as 
to obey state law-but whether the plan, as an administrative 
unit, provides only those benefits required by the applicable 
state law. 

[19] Any other rule, it seems to us, would make little sense. 
Under the District Court's approach, for which appellants 
argue here, one portion of a multi-benefit plan would be 
subject only to state regulation, while other portions would 
be exclusively within the federal domain. An employer with 
employees in several States would find its plan subject 
to a different jurisdictional pattern of regulation in each 
State, depending on what benefits the State mandated under 
disability, workmen's compensation, and unemployment 
compensation laws. The administrative impracticality of 
permitting mutually exclusive pockets of federal and state 
*108 jurisdiction within a plan is apparent. We see no reason 

to torture the plain language of§ 4(b )(3) to achieve this result. 
Only separately administered disability plans maintained 
solely to comply with the Disability Benefits Law are exempt 
from ERISA coverage under§ 4(b)(3). 

[20] This is not to say, however, that the Airlines are 
completely free to circumvent the Disability Benefits Law 
by adopting plans that combine disability benefits inferior 
to those required by that law with other types of benefits. 
Congress surely did not intend, at the same time it preserved 
the role of state disability laws, to make enforcement of 
those laws impossible. A State may require an employer 
to maintain a disability plan complying with state law 
as a separate administrative unit. Such a plan would be 
exempt under § 4(b)(3). The fact that state law permits 

[14] [15] [16] [17] [18] As the Court of Appeaff Pl~~ers_ to meet their state-law obligations by including 
recognized, § 4(b)(3) excludes "plans," not portions of disability msurance benefits in a multi-benefit ERISA plan, 
plans, from ERISA coverage; those portions of the Airlines' see N.Y.Work.Comp.Law App.§ 355.6 (McKinney **2906 
multi-benefit plans maintained to comply with the Disability Supp.1982-1983), does not make the state law wholly 
Benefits Law, therefore, are not exempt from ERISA and are unenforceable as to employers who choose that option. 

not subject to state regulation. There is no reason to believe 
that Congress used the word "plan" in § 4(b) to refer to 
individual benefits offered by an employee benefit plan. To 
the contrary, § 4(b )(3)'s use of the word "solely" demonstrates 
that the purpose of the entire plan must be to comply with 
an applicable disability insurance law. As the Court noted 
in Alessi, plans that not only provide benefits required by 
such a law, but also "more broadly serve employee needs as 

[21] In other words, while the State may not require an 
employer to alter its ERISA plan, it may force the employer to 
choose between providing disability benefits in a separately 
administered plan and including the state-mandated benefits 
in its ERISA plan. If the State is not satisfied that the 
ERISA plan comports with the requirements of its disability 
insurance law, it may compel the employer to maintain a 
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separate plan that does comply. The Court of Appeals erred,
its provisiars through regulation of ERISA-cevered benefit

therefore, in holding that appellants are not at all free to
Plans. We +h=h vacate the Court of Appeals' judgment

enforce the Disability Benefits Law against those appellees
in the Airlines' case on this ground and remand that case for

that provide disability benefits as part of multi-benefit plans.
further proceedings consistent with this opinion.

No costs are allowed.

V It is so ordered.

We hold that New York's Human Rights Law is pre-empted

with respect to ERISA benefit plans only insofar as it

prcEMt practices that are lawful under federal law. To All Citations

*199 this extent, the judgments of the Court of Appeals are

affirmed. To the extent the Court of Appeals held any more of 463 U.S. 85, 103 S.Ct. 2890, 77 L.Ed.2d 490, 32 Fair

the Human Rights Law pre-empted, we vacate its judgments
Empl.Prac.Cas. (BNA) 121, 32 Empl. Prac. Dec. P 33,679,

and remand the cases.
4 Employee Benefits Cas. 1593, Unempl.Ins.Rep. (CCH) P

21,706

We further hold that the Disability Benefits Law is not pre-

empted by ERISA, although New York may not enforce

Footnotes
* Together with Shaw, Acting Commissicñer, New York State Division of Human Rights v. Burroughs Corp.; and Shaw,

Acting Commissioner, New York State Division of Human Rights, et al. v. Metropolitan Life Insurance Co., also on appeal

from the same court (see this Court's Rule 10.6).
** The syllabus emc+i+"+== no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.

1 Section 296.1 provides:

"1. It shall be an unlawful discriminatory practice:

"(a) For an employer or licanning agency, because of the age, race, creed, color, national origin, sex, or disab|||ty, or

marital status of any individual, to refuse to hire or employ or to bar or to discharge from employment such |ñd|v|düal

or to discriminate against such |ñd|v|düà| in compensation or in terms, cuñditieñe or privileges of employment."

2 The New York court in Brooklyn Union Gas noted the Gilbertdacisinn. but declined to follow it in interpreting the ses!sgsüs

provis|Gñ of the Human Rights Law. 41 N.Y.2d, at 86, n. 1, 390 N.Y.S.2d, at 886, n. 1, 359 N.E.2d, at 395, n. 1. Most

state courts have done the same. See Minnesota Mining & Menfedunng Co. v. Minnesota, 289 N.W.2d 396, 399, n. 2

(Minn.1979) (collecting cases), appeal di.cmiccad, 444 U.S. 1041, 100 S.Ct. 725, 62 L.Ed.2d 726 (1980).

3 Subsection (k) provides in relevant part:

"The terms 'because of sex' or 'on the basis of sex'
include, but are not limited to, because of

or on the basis of pregnancy, childbirth, or related medical --- - -s; and women affected by

pregnancy, childbirth, or related medical cGadit:Gas shall be treated the same for all employment-

related purposes, including receipt of benefits under fringe benefit programs, as other persons not

so affected but similar in their ability or inability to work, and nothing in section 703(h) of this title

shall be interpreted to permit otherwise."

4 The current version of the Disability Renefits Law provides in relevant part:

"§ 204. Disability during employment

"1. nianhility benefits shall be payable to an eligible employee for disab:!!ties ... beginn!ng with the eighth consecutive

day of disability and thereafter during the CGGt|ñüâñce Of disability, subject to the limitations as to maximum and

minimum a-cüñts and duration and other cundiiiens and limitations in this section and in sections two hüñdiad five

and two hundred six....
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separate plan that does comply. The Court of Appeals erred, 
therefore, in holding that appellants are not at all free to 
enforce the Disability Benefits Law against those appellees 
that provide disability benefits as part of multi-benefit plans. 

its provisions through regulation of ERISA-covered benefit 
plans. We therefore vacate the Court of Appeals' judgment 
in the Airlines' case on this ground and remand that case for 
further proceedings consistent with this opinion. 

No costs are allowed. 

V It is so ordered. 

We hold that New York's Human Rights Law is pre-empted 
with respect to ERISA benefit plans only insofar as it 
prohibits practices that are lawful under federal law. To All Citations 
*109 this extent, the judgments of the Court of Appeals are 

affirmed. To the extent the Court of Appeals held any more of 
the Human Rights Law pre-empted, we vacate its judgments 
and remand the cases. 

463 U.S. 85, 103 S.Ct. 2890, 77 L.Ed.2d 490, 32 Fair 
Empl.Prac.Cas. (BNA) 121, 32 Empl. Prac. Dec. P 33,679, 
4 Employee Benefits Cas. 1593, Unempl.Ins.Rep. (CCH) P 
21,706 

We further hold that the Disability Benefits Law is not pre-
empted by ERISA, although New York may not enforce 

Footnotes 
* 

** 

1 

2 

3 

Together with Shaw, Acting Commissioner, New Yori< State Division of Human Rights v. Burroughs Corp.; and Shaw, 
Acting Commissioner, New Yori< State Division of Human Rights, et al. v. Metropolitan Life Insurance Co., also on appeal 
from the same court (see this Court's Rule 10.6). 
The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the 
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282,287, 50 L.Ed. 499. 
Section 296.1 provides: 

"1. It shall be an unlawful discriminatory practice: 
"(a) For an employer or licensing agency, because of the age, race, creed, color, national origin, sex, or disability, or 
marital status of any individual, to refuse to hire or employ or to bar or to discharge from employment such individual 
or to discriminate against such individual in compensation or in terms, conditions or privileges of employment." 

The New York court in Brooklyn Union Gas noted the Gilberldecision, but declined to follow it in interpreting the analogous 
provision of the Human Rights Law. 41 N.Y.2d, at 86, n. 1, 390 N.Y.S.2d, at 886, n. 1, 359 N.E.2d, at 395, n. 1. Most 
state courts have done the same. See Minnesota Mining & Manufacturing Co. v. Minnesota, 289 N.W.2d 396,399, n. 2 
(Minn.1979) (collecting cases), appeal dismissed, 444 U.S. 1041, 100 S.Ct. 725, 62 L.Ed.2d 726 (1980). 
Subsection (k) provides in relevant part: 

"The terms 'because of sex' or 'on the basis of sex' include, but are not limited to, because of 
or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by 
pregnancy, childbirth, or related medical conditions shall be treated the same for all employment-
related purposes, including receipt of benefits under fringe benefit programs, as other persons not 
so affected but similar in their ability or inability to work, and nothing in section 703(h) of this title 
shall be interpreted to permit otherwise." 

4 The current version of the Disability Benefits Law provides in relevant part: 
"§ 204. Disability during employment 
"1. Disability benefits shall be payable to an eligible employee for disabilities ... beginning with the eighth consecutive 
day of disability and thereafter during the continuance of disability, subject to the limitations as to maximum and 
minimum amounts and duration and other conditions and limitations in this section and in sections two hundred five 
and two hundred six .... 
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"2. The weekly benefit which the disabled employee is entitled to receive for die±ility commencing on or after July first,
nineteen hundred seventy-four shall be one-half of the employee's average weekly wage, but in no case shall such

benefit exceed ninety-five dollars nor be less than twenty dollars; except that if the employee's average weekly wage

is less than twenty dollars, his benefit shall be such average weekly wage....

"§ 205. Disabilities and disability periods for which benefits are payable

"No employee shall be entitled to benefits under this article:

"1. For more than twenty-six weeks during a period of fifty-two conseative calendar weeks or during any one period

of disability...."

5 ERISA § 3(3), 29 U.S.C. § 1002(3). An "employee pension benefit plan" provides income deferral or retirement income.

§ 3(2), 29 U.S.C. § 1002(2). An "employee welfare benefit plan" includes any program that prGvides benefits for

entingencies such as illness, accident, disability, death, or unemployment. § 3(1), 29 U.S.C. § 1002(1).

6 Section 514(a) provides:

"Except as provided in subsection (b) of this section, the provisions of this title and title IV shall

supersede any and all State laws insofar as they may now or hereafter relate to any employee

benefit plan dancrihad in section 4(a) and not exempt under section 4(b)."

The term "State law" inchides "all laws, decisions, rules, regulations, or other State action having the effect of law, of

any
State."

§ 514(c)(1), 29 U.S.C. § 1144(c)(1). The term "State" includes "a State, any political subdivisions thereof,
or any agency or instmmenta!!+y of either, which purports to regulate, directly or indirectly, the terms and conditions of

employee benefit plans covered by this title."
§ 514(c)(2), 29 U.S.C. § 1144(c)(2).

7 The Airlines brought their action in the United States District Court for the Smtham District of New York and named as

defendsets the New York State Division of Human Rights, the Division's Com=iani=ar the Division's General Counsel,
the New York State Workmen's Compensation Board, and the Board's Chairman App. 28. Bur oughs brought its action in

the Westem District of New York against only the Commissinner of the Division of Human Rights. App. 81. Met opolitan,

suing in the Southem District of New York, named the Commissinner, the Division, and the New York State Human

Rights Appeal Board. App. 88.

8 The Airlines also cantended that the Human Rights Law and Disability Benefits Law were pre-empted by the Railway
Labor Act, 45 U.S.C. §§ 151-188; the Equal Pay Act, 29 U.S.C. § 206(d); Exec. Order No. 11246, 3 CFR 339 (1964-1965

Comp.); and Title VII. These claims were resolved against the Airlines, see Delta Air Unes, Inc. v. Kamemby, 666 F.2d

21, 26, n. 2 (CA2 1981); Delta Air Unes, Inc. v. Kramarsky, 650 F.2d 1287, 1296-1302 (CA2 1981), and are not before us.

9 The opinion in the Airlines' case is reported as Delta Air Unes, Inc. v. Kramarsky, 485 F.Supp. 300 (SDNY 1980); the

District Court opinions in the two other cases are not reported. In the Airlines'
case, the District Court enjoined appeiianis

from enforcing the Human Rights Law against the Airlines' benefit plans with respect to the period from December 20,
1976 (the date of the New York Court of Appeals' decision in Brooklyn Union Gas ) to April 29, 1979 (the effective date

of the federal Pregnang Discrimination Act). See App. to Juris. statamant A75. As of the latter date, the court held, the
Airlines' claims for relief were moot hacause federal law required the Airlines to include pregnancy d!e±!!!!!ee in their

employee benefit plans. 485 F.Supp., at 302.

In Burroughs'
case, the District Court enjnined p osecution of Burraughs for its refusal to compensate New York

employees for pregnancy-related disability claims between January 1, 1975 (the effective date of ERISA) and April 1,
1979 (which the court mistakenly believed to be the effective date of the Pregnancy Discrimination Act). App. to Juris.

Statement A103-A104. In Metropolitan's case, the District Court eñjGiñéd enforcement of the Human Rights Law with

respect to employee benefit plans subject to ERISA. The court's order was not limited to pregnancy benefits and did

not refer spacifically to any time period. App. to Juris. Statement A119-A120.

The cases, of course, are not moot with respect to the period before the effective date of the Pregnsñry Disc±!net!on

Act, since enforcement of the Human Rights Law would subject appellees to liability.

10 The three cases were not ens" -'=+=d on appeal, but were argued the same day. The court treated the Airlines' appeal

as the "lead" case.

11 Initially, the Court of Appeals had reversed the District Courts' holdings that ERISA pre-empted the Human Rights

Law. Delta Air Unes, Inc. v. Kramarsky, 650 F.2d 1287 (1981); Burroughs Corp. v. Kramarsky, 650 F.2d 1308 (1981);
Metropolitan Life Insurance Co. v. Kames.6 y, 650 F.2d 1309 (1981). Although PerveI ordinar||y would have been

contrG:::ñÿ, the court conciüded that it was bound by this Court's dismissais. for want of a substantial federal question, of
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"2. The weekly benefit which the disabled employee is entiUed to receive for disability commencing on or after July first, 
nineteen hundred seventy-four shall be one-half of the employee's average weekly wage, but in no case shall such 
benefit exceed ninety-five dollars nor be less than twenty dollars; except that if the employee's average weekly wage 
is less than twenty dollars, his benefit shall be such average weekly wage .... 
"§ 205. Disabilities and disability periods for which benefits are payable 
"No employee shall be entiUed to benefits under this article: 
"1. For more than twenty-six weeks during a period of fifty-two consecutive calendar weeks or during any one period 
of disability ... ." 

5 ERISA § 3(3), 29 U.S.C. § 1002(3). An "employee pension benefit plan" provides income deferral or retirement income. 
§ 3(2), 29 U.S.C. § 1002(2). An "employee welfare benefit plan" includes any program that provides benefits for 
contingencies such as illness, accident, disability, death, or unemployment. § 3(1 ), 29 U.S.C. § 1002(1 ). 

6 Section 514(a) provides: 

"Except as provided in subsection (b) of this section, the provisions of this title and title IV shall 
supersede any and all State laws insofar as they may now or hereafter relate to any employee 
benefit plan described in section 4(a) and not exempt under section 4(b)." 

The term "State law" includes "all laws, decisions, rules, regulations, or other State action having the effect of law, of 
any State."§ 514(c)(1), 29 U.S.C. § 1144(c)(1). The term "State" includes "a State, any political subdivisions thereof, 
or any agency or instrumentality of either, which purports to regulate, directly or indirectly, the terms and conditions of 
employee benefit plans covered by this title."§ 514(c)(2), 29 U.S.C. § 1144(c)(2). 

7 The Air1ines brought their action in the United States District Court for the Southern District of New York and named as 
defendants the New York State Division of Human Rights, the Division's Commissioner, the Division's General Counsel, 
the New York State Workmen's Compensation Board, and the Board's Chairman. App. 28. Burroughs brought its action in 
the Western District of New York against only the Commissioner of the Division of Human Rights. App. 81. Metropolitan, 
suing in the Southern District of New York, named the Commissioner, the Division, and the New York State Human 
Rights Appeal Board. App. 88. 

8 The Air1ines also contended that the Human Rights Law and Disability Benefits Law were pre-empted by the Railway 
Labor Act, 45 U.S.C. §§ 151- 188; the Equal Pay Act, 29 U.S.C. § 206(d); Exec. Order No. 11246, 3 CFR 339 (1964-1965 
Comp.); and TIUe VII. These claims were resolved against the Air1ines, see Dena Air Unes, Inc. v. Kramarsky, 666 F.2d 
21, 26, n. 2 (CA21981); DenaAirLJnes, Inc. v. Kramarsky, 650 F.2d 1287, 1296-1302 (CA21981), and are not before us. 

9 The opinion in the Air1ines' case is reported as Dena Air Unes, Inc. v. Kramarsky, 485 F.Supp. 300 (SDNY 1980); the 
District Court opinions in the two other cases are not reported. In the Air1ines' case, the District Court enjoined appellants 
from enforcing the Human Rights Law against the Air1ines' benefit plans with respect to the period from December 20, 
1976 (the date of the New York Court of Appeals' decision in Brooklyn Union Gas) to April 29, 1979 (the effective date 
of the federal Pregnancy Discrimination Act). See App. to Juris. Statement A75. As of the latter date, the court held, the 
Air1ines' claims for relief were moot because federal law required the Air1ines to include pregnancy disabilities in their 
employee benefit plans. 485 F.Supp., at 302. 

In Burroughs' case, the District Court enjoined prosecution of Burroughs for its refusal to compensate New York 
employees for pregnancy-related disability claims between January 1, 1975 (the effective date of ERISA) and April 1, 
1979 (which the court mistakenly believed to be the effective date of the Pregnancy Discrimination Act). App. to Juris. 
Statement A 103-A 104. In Metropolitan's case, the District Court enjoined enforcement of the Human Rights Law with 
respect to employee benefit plans subject to ERISA. The court's order was not limited to pregnancy benefits and did 
not refer specifically to any time period. App. to Juris. Statement A 119-A 120. 
The cases, of course, are not moot with respect to the period before the effective date of the Pregnancy Discrimination 
Act, since enforcement of the Human Rights Law would subject appellees to liability. 

1 O The three cases were not consolidated on appeal, but were argued the same day. The court treated the Air1ines' appeal 
as the "lead" case. 

11 Initially, the Court of Appeals had reversed the District Courts' holdings that ERISA pre-empted the Human Rights 
Law. Dena Air Unes, Inc. v. Kramarsky, 650 F.2d 1287 (1981); Burroughs Corp. v. Kramarsky, 650 F.2d 1308 (1981); 
Metropolitan Life Insurance Co. v. Kramarsky, 650 F.2d 1309 (1981). Although Pervel ordinarily would have been 
controlling, the court concluded that it was bound by this Court's dismissals, for want of a substantial federal question, of 
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the appeals in Minnesota Mining & Manufacturing Co. v. Minnesota, 289 N.W.2d 396 (Minn.1979), appeal dismissed, 444

U.S. 1041, 100 S.Ct. 725, 62 L.Ed.2d 726 (1980), and Mountain States Telephone & Telegraph Co. v. Commiccioner of

Labor & |ñdustry, 608 P.2d 1047 (Mont.1979), appeal dismissed, 445 U.S. 921, 100 S.Ct. 1304, 63 L.Ed.2d 754 (1980).

In those cases the state courts had determined that state fair employment laws similar to the Human Rights Law were

not pre-empted by ERISA.

The Court of Appeals observed that this Court had denied certiorari in Pervel, which reached the opposite result, only
a week before dismissing the appeal in Minnesota Mining. Undestendably viewing this sequence of events as "rather
mystifying," 650 F.2d, at 1296, the court noted that dismissals of appeals are binding precedents for the lower courts,
see Hicks v. Miranda, 422 U.S. 332, 343-345, and n. 14, 95 S.Ct. 2281, 2288-2290, and n. 14, 45 L.Ed.2d 223 (1975),
while denials of certiorari have no precedential force. After this Court's decision in Alessi v. Raybestos-Manhattan, Inc.,
451 U.S. 504, 101 S.Ct. 1895, 68 L.Ed.2d 402 (1981), the Court of Appeals granted rehearing and retumed to its Pervel

reasoning, holding that Alessiwas a "doctrinal development," see Hicks v. Miranda, 422 U.S., at 344-345, 95 S.Ct., at

2289-2290, that warranted departure from the precedent set by the Court's commary dispositions. 666 F.2d, at 25-26.

12 See Minnesota Mining & Manufacturing Co. v. Minnesota, supra; Mountain States Telephone & Telegraph Co. v.

Commissionerof Labor & Industry, supra; see also Bucyrus-Erie Co. v. Departmentof Industry, Labor & Human Relations,
599 F.2d 205 (CA7 1979), cert. denied, 444 U.S. 1031, 100 S.Ct. 701, 62 L.Ed.2d 667 (1980).

13 Under the Pregnancy Discrimination Act, the kind of discriminatic.n at issue here is now unlawful regardless of state law.

The controversy about the Human Rights Law has not thereby become less significant, however; the Human Rights

Law and other state fair employment laws may contain proscriptions broader than Title Vll in other respects, see e.g.,
N.Y.Exec.Law. § 296.1(a) (prohibiting discrimination in employment based on marital status), and there is uncertainty
about whether state fair employment laws may be enforced to the extent they prohibit the same practices as Title VII.

14 The Court's decision today in Franchise Tax Board v. Construction Laborers Vacation Trust, 463 U.S.1, 103 S.Ct. 2841,
77 L.Ed.2d 420, does not call into question the lower courts' jiarisdiction to decide these cases. Franchise Tax Board was

an action seeking a declaration that state laws were not pre-empted by ERISA. Here, in contrast, companies subject to

ERISA rugüiatiüñ seek injunctions against enforcement of state laws they claim are pre-empted by ERISA, as well as

declarations that those laws are pre-empted.

It is beyond dispute that federal courts have jurisdiction over suits to enjoin state officials from interfering with federal

rights. See Ex parte Young, 209 U.S. 123, 160-162, 28 S.Ct. 441, 454-455, 52 L.Ed. 714 (1908). A plaintiff who seeks

injunctive relief from state regulation, on the ground that such regulation is pre-empted by a federal statute which, by
virtue of the Supremacy Clause of the Constitution, must prevail, thus presents a federal question which the federal

courts have jurisdiction under 28 U.S.C. § 1331 to resolve. See Smith v. Kansas City Title & Trust Co., 255 U.S. 180,

199-200, 41 S.Ct. 243, 244-245, 65 L.Ed. 577 (1921); Louisville & Nashville R. Co. v. Mottley, 211 U.S. 149, 152, 29

S.Ct. 42, 43, 53 L.Ed.2d 126 (1908); see also Franchise Tax Board, 463 U.S., at -, and n. 20, 103 S.Ct., at 2851-

2852, and n. 20, 75 L.Ed.2d, at -, and n. 20; Note, Federal Jurisdiction over Declaratory Suits Challenging State

Action, 79 Colum.L.Rev. 983, 996-1000 (1979). This Court, of course, frequently has resolved pre-emption disputes

in a similar jiirisdictional posture. See, e.g., Ray v. Atlantic Richñeld Co., 435 U.S. 151, 98 S.Ct. 988, 55 L.Ed.2d 179

(1978); Jones v. Rath Packing Co., supra; Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 83 S.Ct. 1210,
10 L.Ed.2d 248 (1963); Hines v. Davidowitz, 312 U.S. 52, 61 S.Ct. 399, 85 L.Ed. 581 (1941).

15 The Court recently considered § 514(a) in Alessi, supra. In that case, a New Jersey statute prohibited a method of

computing pension benefits which, the Court found, Congress intended to permit when it enacted ERISA. Finding that

Congress "meant to establish pension plan ragislation as exclusively a federal concem," 451 U.S., at 523, 101 S.Ct., at

1906, and that the New Jersey law "eliminates one method for calciilating pension benefits-|ñtagration-that is permitted

by federal law,"
id., 451 U.S., at 524, 101 S.Ct., at 1907, the Court held that the law was pre-empted. The Court relied

not on § 514(a)'s language and legislative history, but on the state law's frustration of congressional intent. That kind

of tension is not present in this case; while federal law did not prohibit pregnancy discrimination during the relevant

period, Congress, in enacting ERISA, demonstrated no desire to permit it. Alessi's recagnition of the exclusive federal

role in regulating benefit plans, therefore, is instructive but not dispositive. See also Franchise Tax Board v. Construction

Laborers Vacation Trust, -U.S. -, -, n. 26, 103 S.Ct. 2841, 2854, n. 26, 75 L.Ed.2d - (1983) (describing §

514(a) as a "virtually unique pre-emption provision"); Allied Structural Steel Co. v. Spãññõüs, 438 U.S. 234, 248, n. 21,
98 S.Ct. 2716, 2724, n. 21, 57 L.Ed.2d 727 (1978) (dictum).

16 See Black's Law nictionary 1158 (5th ed. 1979) ("Relate. To stand in some relation; to have bearing or concem; to pertain;

refer; to bring into association with or connection with"). See also Sinclair Reñning Co. v. Jenkins Petroleum Process Co.,
289 U.S. 689, 695, 53 S.Ct. 736, 738, 77 L.Ed. 1449 (1933).
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the appeals in Minnesota Mining & Manufacturing Co. v. Minnesota, 289 N.W.2d 396 (Minn.1979), appeal dismissed, 444 
U.S. 1041, 100 S.Ct. 725, 62 L.Ed.2d 726 (1980), and Mountain States Telephone & Telegraph Co. v. Commissionerof 
Labor& Industry, 608 P.2d 1047 (Mont.1979), appeal dismissed, 445 U.S. 921 , 100 S.Ct. 1304, 63 L.Ed.2d 754 (1980). 
In those cases the state courts had determined that state fair employment laws similar to the Human Rights Law were 
not pre-empted by ERISA. 

The Court of Appeals observed that this Court had denied certiorari in Pervel, which reached the opposite result, only 
a week before dismissing the appeal in Minnesota Mining. Understandably viewing this sequence of events as "rather 
mystifying," 650 F.2d, at 1296, the court noted that dismissals of appeals are binding precedents for the lower courts, 
see Hicks v. Miranda, 422 U.S. 332, 343-345, and n. 14, 95 S.Ct. 2281 , 2288--2290, and n. 14, 45 L.Ed.2d 223 (1975), 
while denials of certiorari have no precedential force. After this Court's decision in Alessi v. Raybestos-Manhattan, Inc., 
451 U.S. 504, 101 S.Ct. 1895, 68 L.Ed.2d 402 (1981 ), the Court of Appeals granted rehearing and returned to its Pervel 
reasoning, holding that Alessi was a "doctrinal development," see Hicks v. Miranda, 422 U.S., at 344-345, 95 S.Ct., at 
2289-2290, that warranted departure from the precedent set by the Court's summary dispositions. 666 F .2d, at 25-26. 

12 See Minnesota Mining & Manufacturing Co. v. Minnesota, supra; Mountain States Telephone & Telegraph Co. v. 
Commissioner of Labor & Industry, supra; see also Bucyrus-Erie Co. v. Department of Industry, Labor & Human Relations, 
599 F.2d 205 (CA71979), cert. denied, 444 U.S. 1031, 100 S.Ct. 701, 62 L.Ed.2d 667 (1980). 

13 Under the Pregnancy Discrimination Act, the kind of discrimination at issue here is now unlawful regardless of state law. 
The controversy about the Human Rights Law has not thereby become less significant, however; the Human Rights 
Law and other state fair employment laws may contain proscriptions broader than Title VII in other respects, see e.g., 
N.Y.Exec.Law. § 296.1(a) (prohibiting discrimination in employment based on marital status), and there is uncertainty 
about whether state fair employment laws may be enforced to the extent they prohibit the same practices as Title VII. 

14 The Court's decision today in Franchise Tax Boardv. Construction Laborers Vacation Trust, 463 U.S.1, 103 S.Ct. 2841, 
77 L.Ed.2d 420, does not call into question the lower courts' jurisdiction to decide these cases. Franchise Tax Board was 
an action seeking a declaration that state laws were not pre-empted by ERISA. Here, in contrast, companies subject to 
ERISA regulation seek injunctions against enforcement of state laws they claim are pre-empted by ERISA, as well as 
declarations that those laws are pre-empted. 

It is beyond dispute that federal courts have jurisdiction over suits to enjoin state officials from interfering with federal 
rights. See Ex parte Young, 209 U.S. 123, 160-162, 28 S.Ct. 441 , 454-455, 52 L.Ed. 714 (1908). A plaintiff who seeks 
injunctive relief from state regulation, on the ground that such regulation is pre-empted by a federal statute which, by 
virtue of the Supremacy Clause of the Constitution, must prevail, thus presents a federal question which the federal 
courts have jurisdiction under 28 U.S.C. § 1331 to resolve. See Smith v. Kansas City Tdle & Trust Co., 255 U.S. 180, 
199-200, 41 S.Ct. 243, 244-245, 65 L.Ed. 577 (1921); Louisville & Nashville R. Co. v. Mottley, 211 U.S. 149,152, 29 
S.Ct. 42, 43, 53 L.Ed.2d 126 (1908); see also Franchise Tax Board, 463 U.S., at--, and n. 20, 103 S.Ct., at 2851-
2852, and n. 20, 75 L.Ed.2d, at-, and n. 20; Note, Federal Jurisdiction over Declaratory Suits Challenging State 
Action, 79 Colum.L.Rev. 983, 996-1000 (1979). This Court, of course, frequently has resolved pre-emption disputes 
in a similar jurisdictional posture. See, e.g., Ray v. Atlantic Richfield Co., 435 U.S. 151, 98 S.Ct. 988, 55 L.Ed.2d 179 
(1978); Jones v. Rath Packing Co., supra; Florida Lime &Avocado Growers, Inc. v. Paul, 373 U.S. 132, 83 S.Ct. 1210, 
10 L.Ed.2d 248 (1963); Hines V. Davidowitz., 312 U.S. 52, 61 S.Ct. 399, 85 L.Ed. 581 (1941). 

15 The Court recently considered § 514(a) in Alessi, supra. In that case, a New Jersey statute prohibited a method of 
computing pension benefits which, the Court found, Congress intended to permit when it enacted ERISA. Finding that 
Congress "meant to establish pension plan regulation as exclusively a federal concern," 451 U.S., at 523, 101 S.Ct., at 
1906, and that the New Jersey law "eliminates one method for calculating pension benefits-integration-that is permitted 
by federal law," id., 451 U.S., at 524, 101 S.Ct., at 1907, the Court held that the law was pre-empted. The Court relied 
not on § 514(a)'s language and legislative history, but on the state law's frustration of congressional intent. That kind 
of tension is not present in this case; while federal law did not prohibit pregnancy discrimination during the relevant 
period, Congress, in enacting ERISA, demonstrated no desire to permit it. Alessi's recognition of the exclusive federal 
role in regulating benefit plans, therefore, is instructive but not dispositive. See also Franchise Tax Board v. Construction 
Laborers Vacation Trust, -U.S.--,--, n. 26, 103 S.Ct. 2841, 2854, n. 26, 75 L.Ed.2d -(1983) (describing§ 
514(a) as a "virtually unique pre-emption provision"); Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 248, n. 21, 
98 S.Ct. 2716, 2724, n. 21 , 57 L.Ed.2d 727 (1978) (dictum). 

16 See Black's Law Dictionary 1158 (5th ed. 1979) ("Relate. To stand in some relation; to have bearing or concern; to pertain; 
refer; to bring into association with or connection with"). See also Sinclair Refining Co. v. Jenkins Petroleum Process Co., 
289 U.S. 689,695, 53 S.Ct. 736, 738, 77 L.Ed. 1449 (1933). 
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17 Accord, Bucyrus-Erie Co. v. Department of Industry, Labor & Human Relations, 599 F.2d 205, 208-210 (CA7 1979),
cert. denied, 444 U.S. 1031, 100 S.Ct. 701, 62 L.Ed.2d 667 (1980); PerveI Industries, Inc. v. Connecticut Commission on

Human Rights & Opportunities, 468 F.Supp. 490, 492 (Conn.1978), aff'd mem., 603 F.2d 214 (CA2 1979), cert. denied,
444 U.S. 1031, 100 S.Ct. 701, 62 L.Ed.2d 667 (1980).

Of course, § 514(a) pre-empts state laws only insofar as they relate to plans covered by ERISA. The Human Rights

Law, for example, would be unaffected insofar as it pmhibits employment discriininat:Gn in hiring, promotion, salary,
and the like.

18 The bill that passed the House, H.R. 2, 93d Cong., 2d Sess., § 514(a) (1974), 3 Legislative History of the Employee

Retirement Income Security Act of 1974 (Committee Print compiled by the Senate Commines on Labor and Public

Welfare), pp. 4057-4058 (1976) (Legislative History), provided that ERISA would supersede state laws "relat[ing] to

the reporting and disclosure respensibi||t|as, and fiduciary respnnnihilitian of pemens acting on behalf of any employee

benefit plan to which part 1 applies." The bill that passed the Senate, H.R. 2, 93d Cong, 2d Sess., § 699(a) (1974), 3

Legislative History 3820, provided for pre-emption of state laws "relat[ing] to the subject mattem regu!ated by this Act or

the Welfare and Pension Plans Disclosure Act."

19 Ind- d:ne to pre-empt state laws relating to benefit plans, rather than those laws relating to subjects covered by ERISA,
the Conference Camm!Mee rejected a much narrower Administration proposal. The Administration's rewmms..dations

to the conferees described the pre-emption provision of the House and Senate bills as "ev+remaIy
vague" and "too

broad,"
respectively, and suggested language making explicit the areas of state law to be pre-empted. Adm!P+dan

Reœmmendations to the House and Senate Conferees on H.R. 2 to Provide for Pension Reform 107-108, 3 Legislative

History 5145-5146. The vemion of § 514(a) that emerged from Conference bore no resemblance to the Adm!9+mfinn

proposal. See Hutchinson and Ifshin, Federal Preemption of State Law Under the Employee Retirement Income Security
Act of 1974, 46 U.Chi.L.Rev. 23, 39-40, and n. 121 (1978).

20 See also 120 Cong.Rec. 29942 (remarks of Sen. Javits):

"Both [original] House and Senate bills pmvided for preemption of State law, but-with one major exception appearing
in the House bill-defined the perimetem of prseraptiGñ in relation to the areas regulated by the bill. Such a fnmmlatinn

raised the pnnnihility of endless litigation over the validity of State action that might impinge on Federal et! -é, as

well as opening the door to multiple and potentially conflicting State laws hastily contrived to deal with some particular

aspect of private welfare or pens|Gñ benefit plans not clearly connected to the Federal regulatory scheme

"Although the desirability of further regulation-at either the State or Federal leve|-üñdaubtedly warrants further

attention, on balance, the emergence of a comprehensive and pervasive Federal interest and the interests of üñifGirmity
with respect to inte state plans required-but for certain exceptions-the dispiamment of State action in the field of

private employee benefit programs."

Sen. Javits noted that the conferees had assigned the Congressional Pensich Task Force the resp-ihilitV Of StUdying
and evaluating ERISA pre-emption in order to determine whether mo infinas in the pre-emption policy would be

necessary. Ibid. See ERISA §§ 3021, 3022(a)(4), 88 Stat. 999 (1974) (formerly codified as 29 U.S.C. §§ 1221, 1222(a)

(5) (1976 ed.)). After a period of monitoring by the Task Force, and hearings by the Subcommittee on Labor Standar do

of the House Comm!Mee on Fducation and Labor, a report was issued evaluating ERISA's pre-emption provisions. The

report expressed appmval of ERISA's broad pre-emption of state law, explaining that "the Federal interest and the need

for national un!fecm!*y are so great that enforcement of state regulation should be precluded." H.R.Rep. No. 94-1785,
p. 47 (1977). The report reemmended only that the exceptions described in § 514(b) be narrowad still further. Ibid.

21 Some state actions may affect employee benefit plans in too tenuous, remote, or peripheral a manner to warrant a finding
that the law "relates to" the plan. Cf. American Telephone and Telegraph Co. v. Meny, 592 F.2d 118, 121 (CA2 1979)
(state garnishment of a spouse's pension income to enforce alimony and support ordem is not pre-empted). The present

litigation plainly does not present a borderline question, and we express no views about where it would be appmpriate

to draw the line.

22 See also § 1104, 78 Stat. 268, 42 u.S.C. § 2000h-4. The Court of Appeals properly rejected the simplistic "double saving
clause" argürr.--t-that because ERISA does not pre-empt Title VII, and Title VII does not pre-empt state fair employment

laws, ERISA does not pre-empt such laws. 666 F.2d, at 25-26. Title VII does not transform state fair employment laws

into federal laws that § 514(d) saves from ERISA pre-emption. Furthermore, since Title Vll's saving clause applies to all

state laws with which it is not in conflict, rather than just to nondiscrimination laws, and since many federal laws contain

nonpre-emption pmvisions, the double saving clause ergument, taken to its logical extreme, would save almost all state

laws from pre-emption. The n"ac+ian whether pre-emption of state fair employment laws would "impair" Title VII, in light

of Title VII's reliance on state laws and agencies, is the more difficult question we address in the text.

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Govemment Works. 15

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983) 
103 S.Ct. 2890, 32 Fair Empl.Prac.Cas. (BNA) 121, 32 Empl. Prac. Dec. P 33,679 ... 

17 Accord, Bucyrus-Erie Co. v. Department of Industry, Labor & Human Relations, 599 F.2d 205, 208--210 (CA7 1979), 
cert. denied, 444 U.S. 1031 , 100 S.Ct. 701, 62 L.Ed.2d 667 (1980); Pervel Industries, Inc. v. Connecticut Commission on 
Human Rights & Opportunities, 468 F.Supp. 490,492 (Conn.1978), affd rnem., 603 F.2d 214 (CA21979), cert. denied, 
444 U.S. 1031 , 100 S.Ct. 701 , 62 L.Ed.2d 667 (1980). 

Of course,§ 514(a) pre-empts state laws only insofar as they relate to plans covered by ERISA. The Human Rights 
Law, for example, would be unaffected insofar as it prohibits employment discrimination in hiring, promotion, salary, 
and the like. 

18 The bill that passed the House, H.R. 2, 93d Cong., 2d Sess., § 514(a) (1974), 3 Legislative History of the Employee 
Retirement Income Security Act of 1974 (Committee Print compiled by the Senate Committee on Labor and Public 
Welfare), pp. 4057--4058 (1976) (Legislative History), provided that ERISA would supersede state laws "relat(ing] to 
the reporting and disclosure responsibilities, and fiduciary responsibilities, of persons acting on behalf of any employee 
benefit plan to which part 1 applies." The bill that passed the Senate, H.R. 2, 93d Cong, 2d Sess., § 699(a) (1974), 3 
Legislative History 3820, provided for pre-emption of state laws "relat(ing] to the subject matters regulated by this Act or 
the Welfare and Pension Plans Disclosure Act.• 

19 In deciding to pre-empt state laws relating to benefit plans, rather than those laws relating to subjects covered by ERISA, 
the Conference Committee rejected a much narrower Administration proposal. The Administration's recommendations 
to the conferees described the pre-emption provision of the House and Senate bills as "extremely vague" and "too 
broad,• respectively, and suggested language making explicit the areas of state law to be pre-empted. Administration 
Recommendations to the House and Senate Conferees on H.R. 2 to Provide for Pension Reform 107-108, 3 Legislative 
History 5145-5146. The version of§ 514(a) that emerged from Conference bore no resemblance to the Administration 
proposal. See Hutchinson and lfshin, Federal Preemption of State Law Under the Employee Retirement Income Security 
Act of 1974, 46 U.Chi.L.Rev. 23, 39--40, and n. 121 (1978). 

20 See also 120 Cong.Rec. 29942 (remarks of Sen. Javits): 
"Both [originaij House and Senate bills provided for preemption of State law, but-with one major exception appearing 
in the House bill--defined the perimeters of preemption in relation to the areas regulated by the bill. Such a formulation 
raised the possibility of endless litigation over the validity of State action that might impinge on Federal regulation, as 
well as opening the door to multiple and potentially conflicting State laws hastily contrived to deal with some particular 
aspect of private welfare or pension benefit plans not clearly connected to the Federal regulatory scheme. 
"Although the desirability of further regulation-at either the State or Federal level~mdoubtedly warrants further 
attention, on balance, the emergence of a comprehensive and pervasive Federal interest and the interests of uniformity 
with respect to interstate plans required-but for certain exceptions-the displacement of State action in the field of 
private employee benefit programs.• 
Sen. Javits noted that the conferees had assigned the Congressional Pension Task Force the responsibility of studying 
and evaluating ERISA pre-emption in order to determine whether modifications in the pre-emption policy would be 
necessary. Ibid. See ERISA §§ 3021, 3022(a)(4), 88 Stat. 999 (1974)(formerly codified as 29 U.S.C. §§ 1221 , 1222(a) 
(5) (1976 ed.)). After a period of monitoring by the Task Force, and hearings by the Subcommittee on Labor Standards 
of the House Committee on Education and Labor, a report was issued evaluating ERISA's pre-emption provisions. The 
report expressed approval of ERISA's broad pre-emption of state law, explaining that "the Federal interest and the need 
for national uniformity are so great that enforcement of state regulation should be precluded." H.R.Rep. No. 94-1785, 
p. 47 (1977). The report recommended only that the exceptions described in§ 514(b) be narrowed still further. Ibid. 

21 Some state actions may affect employee benefit plans in too tenuous, remote, or peripheral a manner to warrant a finding 
that the law "relates to" the plan. Cf. American Telephone and Telegraph Co. v. Merry, 592 F.2d 118, 121 (CA2 1979) 
(state garnishment of a spouse's pension income to enforce alimony and support orders is not pre-empted). The present 
litigation plainly does not present a borderline question, and we express no views about where it would be appropriate 
to draw the line. 

22 See also§ 1104, 78 Stat. 268, 42 U.S.C. § 2000h--4. The Court of Appeals properly rejected the simplistic "double saving 
clause" argument-that because ERISA does not pre-empt Title VII, and Title VII does not pre-empt state fair employment 
laws, ERISA does not pre-empt such laws. 666 F.2d, at 25-26. Title VII does not transform state fair employment laws 
into federal laws that§ 514(d) saves from ERISA pre-emption. Furthermore, since Title Vll's saving clause applies to all 
state laws with which it is not in conflict, rather than just to nondiscrimination laws, and since many federal laws contain 
nonpre-emption provisions, the double saving clause argument, taken to its logical extreme, would save almost all state 
laws from pre-emption. The question whether pre-emption of state fair employment laws would "impair" Title VII, in light 
of Title VI l's reliance on state laws and agencies, is the more difficult question we address in the text. 
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23 Pre-emption of this sort not only would eliminate a forum for rese!ving disputes that, in certain situations, may be more

convenient than the EEOC, but also would subh½Ily increase the EEOC's waridaad Because the EEOC would be

unable to refer claims to state agencies for initial processing, those claims that would have been settled at the state level

would require the EEOC's anantian Claims that would not have settled at the state level, but would have produced an

admini+ative record, would come to the EEOC without such a record. The EEOC's options for coping with this added

burden, barring discoveries of reserves in the agency budget, would be to devote less time to each |ndiv|dual case or to

accept longer delays in hâñdling cases. The inevitable result of complete pre-emption, in short, would be less effective

enforcement of Title VII.

24 Appellants argue that pre-emption of the Human Rights Law's pmhibition of pregnancy diner =ª==+ª- would impair Title

VII because that law encourages States to enact fair employment laws providing greater substantive protection than Title

VII. See, e.g., Tr. of Oral Arg. 6-7, 11. We have found no statutory language or legislative history suggesting that the

federal interest in state fair employment laws extends any farther than saving such laws from pre-emption by Title Vll

itself. As the court stated in Pervel, 468 F.Supp., at 493, "Title VII did not create new authority for state anti-discrimination

laws; it simply left them where they were before the enactment of Title VII."

The !egis!etive history of the Pregnancy nincrimination Act does not assist appellants. Although the Conferene Report

observed that many employers already were subject to state laws prohibit|ng pregnancy discdmination, H.R.Rep. No.

95-948, p. 9-11 (1978); see S.Rep. No. 95-331, p. 10-11 (1977), U.S.Code Cong. & Admin.News 1978, p. 4749, this

observation subsequent to ERISA's Griactment conveys no inin-ofinn about the intent of the Congress that passed

ERISA. The conferees did not even mention ERISA; evidently, they simply failed to consider whether ERISA plans

were subject to state laws prohibiting pregnancy dischmination.

25 An emp:Gyer with employees in many States might find that the most efficient way to provide benefits to those

employees is through a single employee benefit plan. Oh::üating the employer to satisfy the varied and pertiaps unfliding
requirements of particular state fair employment laws, as well as the requiremenis of Title VII, would make adminic+ration

of a uniform r.ahnw:de plan more difficult. The employer might choose to offer a number of plans, each tailored to the

laws of particular States; the inefficiency of such a system presumably would be paid for by lowering benefit levels.

Alternatively, assuming that the state laws were not in conflict, the erap|Gyer could comply with the laws of all States

in a uniform plan. To offset the additinm! expenses, the employer presumably would reduce wages or eliminate those

benefits not required by any State. Another means by which the Graplayer could retain its uniform nationwide plan would

be by e!!minst!ñg classes of honofile that are subject to state requirements with which the employer is unwilling to comply.

ERISA's comprehensive pre-emption of state law was meant to minimize this sort of interference with the adP-¬+inn

of employee benefit plans.

26 See, e.g., Arizona Civil Rights Division v. Olson, 132 Ariz. 20, 24, n. 2, 643 P.2d 723, 727, n. 2 (1982); Scarborough

v. Amold, 117 N.H. 803, 807, 379 A.2d 790, 793 (1977); Snell v. Montana-Dakota Utilities Co., - Mont. , ,
643 P.2d 841, 844 (Mont.1982); Orr v. Clybum, 277 S.C. 536, 539, 290 S.E.2d 804, 806 (S.C.1982); Albertson's, Inc. v.

Washington State Human Rights Comm'n, 14 Wash.App. 697, 699-700, 544 P.2d 98, 100 (1976).
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23 Pre-emption of this sort not only would eliminate a forum for resolving disputes that, in certain situations, may be more 
convenient than the EEOC, but also would substantially increase the EEOC's workload. Because the EEOC would be 
unable to refer daims to state agencies for initial processing, those daims that would have been settled at the state level 
would require the EEOC's attention. Claims that would not have settled at the state level, but would have produced an 
administrative record, would come to the EEOC without such a record. The EEOC's options for coping with this added 
burden, barring discoveries of reserves in the agency budget, would be to devote less time to each individual case or to 
accept longer delays in handling cases. The inevitable result of complete pre-emption, in short, would be less effective 
enforcement of Title VII. 

24 Appellants argue that pre-emption of the Human Rights Law's prohibition of pregnancy discrimination would impair Title 
VII because that law encourages States to enact fair employment laws providing greater substantive protection than Title 
VII. See, e.g., Tr. of Oral Arg. 6-7, 11. We have found no statutory language or legislative history suggesting that the 
federal interest in state fair employment laws extends any farther than saving such laws from pre-emption by Title VII 
itself. As the court stated in Pervel, 468 F.Supp., at 493, "Title VII did not create new authority for state anti-discrimination 
laws; it simply left them where they were before the enactment of Title VII." 

The legislative history of the Pregnancy Discrimination Act does not assist appellants. Although the Conference Report 
observed that many employers already were subject to state laws prohibiting pregnancy discrimination, H.R.Rep. No. 
95-948, p. 9-11 (1978); see S.Rep. No. 95-331, p. 10-11 (1977), U.S.Code Cong. &Admin.News 1978, p. 4749, this 
observation subsequent to ERISA's enactment conveys no information about the intent of the Congress that passed 
ERISA. The conferees did not even mention ERISA; evidently, they simply failed to consider whether ERISA plans 
were subject to state laws prohibiting pregnancy discrimination. 

25 An employer with employees in many States might find that the most efficient way to provide benefits to those 
employees is through a single employee benefit plan. Obligating the employer to satisfy the varied and perhaps conflicting 
requirements of particular state fair employment laws, as well as the requirements of Title VI I, would make administration 
of a uniform nationwide plan more difficult. The employer might choose to offer a number of plans, each tailored to the 
laws of particular States; the inefficiency of such a system presumably would be paid for by lowering benefit levels. 
Alternatively, assuming that the state laws were not in conflict, the employer could comply with the laws of all States 
in a uniform plan. To offset the additional expenses, the employer presumably would reduce wages or eliminate those 
benefits not required by any State. Another means by which the employer could retain its uniform nationwide plan would 
be by eliminating classes of benefits that are subject to state requirements with which the employer is unwilling to comply. 
ERISA's comprehensive pre-emption of state law was meant to minimize this sort of interference with the administration 
of employee benefit plans. 

26 See, e.g., Arizona Civil Rights Division v. Olson, 132 Ariz. 20, 24, n. 2, 643 P.2d 723, 727, n. 2 (1982); Scarborough 
v. Amold, 117 N.H. 803,807,379 A.2d 790, 793 (1977); Snell v. Montana-Dakota utilities Co., - Mont.--,--, 
643 P.2d 841, 844 (Mont.1982); Orr V. Clyburn, 277 s.c. 536, 539, 290 S.E.2d 804, 806 (S.C.1982); Albertson's, Inc. V. 

Washington State Human Rights Comm'n, 14 Wash.App. 697, 699-700, 544 P.2d 98, 100 (1976). 
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KeyCite Red Flag - Severe Negative Treatment West Headnotes (12)

Supersededby Statute as Stated in Texas Dept. of Housing and Co-.--±f
Affairs v. Inclusive Ce-- -des Project, Inc., U.S., June 25, 2015

109 S.Ct. 2115 [1] Civil Rights

Supreme Court of the United States Disparate impact

Under "disparate
impact"

theory of liability in

WARDS COVE PACKING Title VII action, facially neutral employment

COMPANY, INC., et al., Petitioners, practice may be deemed violative of Title VII

v. without evidence of employer's subjective intent

Frank ATONIO et al. to discriminate that is required in "disparate-
treatment" case. Civil Rights Act of 1964, §§ 701

No. 87-1387. et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq.,

2000e-2(a).

Argued Jan. 18, 1989.
76 Cases that cite this headnote

Dedded June 5, 1989.

. [2] Civil Rights
Synopsis

. . Prima facie case
Former salmon cannery workers brought class action smt

alleging c=ploy-ant discr ±n on basis of race. The Statistical evidence showing high percentage

United States District Court for the Western District of of nonwhite workers in empicyer's cannery

Washington, Walter T. McGovern, Chief Judge, dismissed jobs and low percentage of such workers in

action for lack ofjurisdiction. The Court of Appeals, 703 F.2d =a=~==enf positióüs did not establish prima

329, affirmed in part and reversed and remanded in part. On facie case of disparate impact in violation of Title

remand, the District Court, Justin L. Quackenbush, J., entered VII. Civil Rights Act of 1964, §§ 701 et seq.,

judgment for employers. On appeal, the Court of Appeals for 703(a), 42 U.S.C.A. §§ 2000e et seq., 2000e-

the Ninth Circuit, 768 F.2d 1120, affirmed. On rehearing en 2(a).

bane, the Court of Appeals, 810 F.2d 1477, determined that
. 232 Cases that cite this acadnote

disparate-impact analysis could be applied, and returned case

to original panel. The Court of Appeals, 827 F.2d 439, then

reversed and remanded. On certiorari, the Supreme Court, [3] Civil Rights

Justice White held that statistical evidence showing high Disparate impact

percentage of nonwhite workers in employer's casüeryy jobs Civil Rights
and low percentage of such workers in noncannery positions Admissibility of evidence; statistical
did not establish prima facie case of disparate impact in evidence
violation of Title VII. . .

Comparison between racial composition of

qualified persons in labor market and persons
Reversed and remanded-

holding at-issue jobs generally forms proper

basis for initial inquiry in disparate-impact Title
Justice Stevens filed dissating opinion in which Justices

VII case; alternatively, in cases where such
Brennan, Marshall and Blackmun joined.

labor market statistics will be difficult if not

impossible to ascertain, certain other statistics,
Justice Blackm1m filed dissenting opinion in which Justices

such as measures indicatino racial comnosition
Brennan and Marshall joined.

of "otherwise-qualified applicants" foÈat-issue

jobs, are equally probative for this purpose. Civil

Rights Act of 1964, §§ 701 et seq., 703(a), 42

U.S.C.A. §§ 2000e et seq., 2000e-2(a).
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I!! KeyCite Red Flag - Severe Negative Treabnent 
Superseded by Statute as Stated in Texas Dept. of Housing and Community 
Affairs v. Inclusive Communities Project, Inc., U.S., June 25, 2015 

Synopsis 

109 S.Ct. 2115 
Supreme Court of the United States 

WARDS COVE PACKING 
COMP ANY, INC., et al., Petitioners, 

v. 
Frank ATONIO et al. 

No. 87-1387. 
I 

Argued Jan. 18, 1989. 
I 

Decided June 5, 1989. 

Former salmon cannery workers brought class action suit 
alleging employment discrimination on basis of race. The 
United States District Court for the Western District of 
Washington, Walter T. McGovern, Chief Judge, dismissed 
action for lack of jurisdiction. The Court of Appeals, 703 F.2d 
329, affirmed in part and reversed and remanded in part. On 
remand, the District Court, Justin L. Quackenbush, J., entered 
judgment for employers. On appeal, the Court of Appeals for 
the Ninth Circuit, 768 F.2d 1120, affirmed. On rehearing en 
bane, the Court of Appeals, 810 F.2d 1477, determined that 
disparate-impact analysis could be applied, and returned case 
to original panel. The Court of Appeals, 827 F.2d 439, then 
reversed and remanded. On certiorari, the Supreme Court, 
Justice White held that statistical evidence showing high 
percentage of nonwhite workers in employer's cannery jobs 
and low percentage of such workers in noncannery positions 
did not establish prima facie case of disparate impact in 
violation of Title VII. 

Reversed and remanded. 

Justice Stevens filed dissenting opinion in which Justices 
Brennan, Marshall and Blackmun joined. 

Justice Blackmun filed dissenting opinion in which Justices 
Brennan and Marshall joined. 

West Headnotes (12) 

[l] Civil Rights 
Disparate impact 

Under "disparate impact" theory of liability in 
Title VII action, facially neutral employment 
practice may be deemed violative of Title VII 
without evidence of employer's subjective intent 
to discriminate that is required in "disparate-
treatment" case. Civil Rights Act of 1964, §§ 701 
et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq., 
2000e-2(a). 

76 Cases that cite this headnote 

[2] Civil Rights 
Prima facie case 

Statistical evidence showing high percentage 
of nonwhite workers in employer's cannery 
jobs and low percentage of such workers in 
noncannery positions did not establish prima 
facie case of disparate impact in violation of Title 
VII. Civil Rights Act of 1964, §§ 701 et seq., 
703(a), 42 U.S.C.A. §§ 2000e et seq., 2000e-
2(a). 

232 Cases that cite this headnote 

[3] Civil Rights 
Disparate impact 

Civil Rights 
Admissibility of evidence; statistical 

evidence 

Comparison between racial composition of 
qualified persons in labor market and persons 
holding at-issue jobs generally forms proper 
basis for initial inquiry in disparate-impact Title 
VII case; alternatively, in cases where such 
labor market statistics will be difficult if not 
impossible to ascertain, certain other statistics, 
such as measures indicating racial composition 
of "otherwise-qualified applicants" for at-issue 
jobs, are equally probative for this purpose. Civil 
Rights Act of 1964, §§ 701 et seq., 703(a), 42 
U.S.C.A. §§ 2000e et seq., 2000e-2(a). 
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Former salmon cannery workers who claimed
298 Cases that cite this headnote that employment practices such as nepotism,

separate hiring channels and rehire preferences

[4] Civil Rights had disparate impact on nonwhites were required

Prima facie case to demonstrate that each challenged practice had

Racial imbalance in one segment of employer's significantly disparate impact on employment

work force does not, without more, establish
0Pportunities for whites and nonwhites in order

prima facie case of disparate impact under Title
to establish prima facie case of disparate impact

VII with respect to selection of workers for
under Title VII. Civil Rights Act of 1964, §§ 701

employer's other pusliiuns, even where workers
et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq.,

for the different positions may have somewhat
2000e-2(a).

fungible skills. Civil Rights Act of 1964, §§ 701 239 Cases that cite this headnote
et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq.,

2000e-2(a).

[8] Civil Rights

103 Cases that cite this headnote Disparate impact

Business justification phase of disparate-impact

[5] Civil Rights Title VII case contains two components: first,

Admissiti'I'y of evidence; statistical consideration of judñcanon e=plcyc: offers

evidence for use of challenged employment practices;

If percentage of selected applicants who are
and second, availability of alternate practices

ñ6ñwhite is not significantly less than percentage
to achieve same business ends, with less racial

of qualified applicants who are nonwhite,
impact. Civil Rights Act of 1964, §§ 701 et seq.,

percentage of nonwhite workers found in other 703(a), 42 U.S.C.A. §§ 2000e et seq., 2000e-

positions in employer's labor force is irrelevant
2(a).

to question of prima facie statistical case of 62 Cases that cite this headuute
disparate impactunder Title VII. Civil Rights Act

of 1964, §§ 701 et seq., 703(a), 42 U.S.C.A. §§

2000e et seq., 2000e--2(a). [9] Civil Rights

Pleading
83 Cases that cite this headnote

Generally, at justificati6ñ stage of disparate-

impact Title VII case, dispositive issue is whether

[6] Civil Rights challenged practice serves, in significant way,

Disparate impact legitimate employment goals of employer. Civil

Title VII plaintiff does not make out case of
Rights Act of 1964, §§ 701 et seq., 703(a), 42

disparate impact simply by showing that, at
U.S.C.A. §§ 2000e et seq., 2000e-2(a).

the bottom line, there is racial imbalance in 101 Cases that cite this headnote
work force; as general matter, plaintiff must

demonstrate that it is application of specific or

particular empicy=ent practice that has created [10] Civil Rights

disparate impact under attack. Civil Rights Act Presumpüom, Inferences, and Burden of

of 1964, §§ 701 et seq., 703(a), 42 U.S.C.A. §§
Proof

2000e et seq., 2000e-2(a). In justification phase of Title VII e=plcy-ent

discrimination case, employer carries burden
255 Cases that cite this headnote of producing evidence of business justification

for his employment practice; burden of

[7] Civil Rights persuasion, however, remains with disparate-

Prima facie case impact plaintiff. Civil Rights Act of 1964, §§
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298 Cases that cite this headnote 

[4] Civil Rights 
Prima facie case 

Racial imbalance in one segment of employer's 
work force does not, without more, establish 
prima facie case of disparate impact under Title 
VII with respect to selection of workers for 
employer's other positions, even where workers 
for the different positions may have somewhat 
fungible skills. Civil Rights Act of 1964, §§ 701 
et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq., 
2000e-2(a). 

103 Cases that cite this headnote 

[5] Civil Rights 
Admissibility of evidence; statistical 

evidence 

If percentage of selected applicants who are 
nonwhite is not significantly less than percentage 
of qualified applicants who are nonwhite, 
percentage of nonwhite workers found in other 
positions in employer's labor force is irrelevant 
to question of prima facie statistical case of 
disparate impact under Title VII. Civil Rights Act 
of 1964, §§ 701 et seq., 703(a), 42 U.S.C.A. §§ 
2000e et seq., 2000e-2(a). 

83 Cases that cite this headnote 

[6] Civil Rights 
Disparate impact 

Title VII plaintiff does not make out case of 
disparate impact simply by showing that, at 
the bottom line, there is racial imbalance in 
work force; as general matter, plaintiff must 
demonstrate that it is application of specific or 
particular employment practice that has created 
disparate impact under attack. Civil Rights Act 
of 1964, §§ 701 et seq., 703(a), 42 U.S.C.A. §§ 
2000e et seq., 2000e-2(a). 

255 Cases that cite this headnote 

[7] Civil Rights 
Prima facie case 

Former salmon cannery workers who claimed 
that employment practices such as nepotism, 
separate hiring channels and rehire preferences 
had disparate impact on nonwhites were required 
to demonstrate that each challenged practice had 
significantly disparate impact on employment 
opportunities for whites and nonwhites in order 
to establish prima facie case of disparate impact 
under Title VII. Civil Rights Act of 1964, §§ 701 
et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq., 
2000e-2(a). 

239 Cases that cite this headnote 

[8] Civil Rights 
Disparate impact 

Business justification phase of disparate-impact 
Title VII case contains two components: first, 
consideration of justification employer offers 
for use of challenged employment practices; 
and second, availability of alternate practices 
to achieve same business ends, with less racial 
impact. Civil Rights Act of 1964, §§ 701 et seq., 
703(a), 42 U.S.C.A. §§ 2000e et seq., 2000e-
2(a). 

62 Cases that cite this headnote 

[9] Civil Rights 
Pleading 

Generally, at justification stage of disparate-
impact Title VII case, dispositive issue is whether 
challenged practice serves, in significant way, 
legitimate employment goals of employer. Civil 
Rights Act of 1964, §§ 701 et seq., 703(a), 42 
U.S.C.A. §§ 2000e et seq., 2000e-2(a). 

101 Cases that cite this headnote 

[10] Civil Rights 
Presumptions, Inferences, and Burden of 

Proof 

In justification phase of Title VII employment 
discrimination case, employer carries burden 
of producing evidence of business justification 
for his employment practice; burden of 
persuasion, however, remains with disparate-
impact plaintiff. Civil Rights Act of 1964, §§ 
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701 et seq., 703(a), 42 U.S.C.A. §§ 2000e et and had denied them employment as noncannery workers on

seq., 2000e-2(a); Fed.Rules Evid.Rule 301, 28 the basis of race. The District Court rejected respondents'

U.S.C.A. claims, finding, among other things, that nonwhite workers

were overrepresented in cannery jobs because many of
147 Cases that cite this headnote those jobs were filled under a hiring hall agreement with

a predominantly nonwhite union. The Court of Appeals

[11] Civil Rights ultimately reversed in pertinent part, holding, inter alia, that

Disparate impact respondenk had made out a prima facie case of disparate

Even if salmon cannery workers established
impact in hiring for both skilled and unskilled noncannery

prima facie case of race discrimination in Title jobs, relying solely on respondents' statistics showing a high

VII action but could not persuade trier of fact
Percentage of nonwhite workers in cannery jobs and a low

on question of employer's business necessity
Percentage of such workers in noncannery positions. The

defense, workers could still prevail if they could
court a so concWed sat once a class has shown

come forward with alternatives to employer's
disparate impact caused by specific, identifiable employment

hiring practices that reduced racially disparate
Practices or criteria, the burden shifts to the employer to prove

impact of practices currently being used, and
the challenged practice's business necessity.

employer refused to adopt those alternatives.

Civil Rights Act of 1964, §§ 701 et seq., 703(a),

42 U.S.C.A. §§ 2000e et seq., 2000e-2(a).
1. The Court of Appeals erred in ruling that a comparison of

149 Cases that cite this headnote the percentage of cannery workers who are nonwhite and the

percentage of noncannery workers who are nonwhite makes

out a prima facie disparate-impact case. Rather, the proper
[12] Civil Rights

comparison is generally between the racial composition of
Relief

the at-issue jobs and the racial composition of the qualified

Judiciary should proceed with care before population in the rciciant labor market. Hazelwood School

mandating that employer must adopt plaintiff s Dist. v. United States, 433 U.S. 299, 308, 97 S.Ct. 2736,
alternate selection or hiring practice in response 2741, 53 L.Ed.2d 768. With respect to the skilled noncannery
to Title VII suit. Civil Rights Act of 1964, §§ jobs at issue, the cannery work force in no way reflected the
701 et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq., pool of qualified job applicants or the quaRfied labor force
2000e-2(a). population. Petitioners' selection methods or employment

practices cannot be said to have had a disparate impact
25 Cases that cite this headnote . . . .

on nonwhites if *643 the absence of mmonties holding
such skilled jobs reflects a dearth of qualified nonwhite

applicants for reasons that are not petitioners' fault. With

respect to the unskilled noncannery jobs, as long as there are

no barriers or practices deterring qualified nonwhites from
**2116 Syllabus

applying, the employer's selection mechanism probably does

*642 Jobs at petitioners' Alaskan salmon canneries are
not have a disparate impact on minorities if the percentage

of two general types: unskilled "cannery
jobs" on the

of selected nonwhite applicants is not significantly less than

cannery lines, **2117 which are filled predominantly
the percentage of qualified nonwhite applicants. Where this

by nonwhites; and "noncannery
jobs," most of which are

is the case, the percentage of a =ªtc wuders found in

classified as skilled positions and filled predominantly with
other positions in the cmplaych labor force is irrelevant

white workers, and virtually all of which pay more than
to a prima facie statistical disparate-impact case. Mercover,

isolating the cannery workers as the potential labor force for
cannery positions. Respondents, a class of nonwhite cannery
workers at neüüoners'

facilities, filed suit in the District Court
unskilled noncannery jobs is both too broad-because the

under Title VII of the Civil Rights Act of 1964, alleging,inter majority of cannew wo±ers did not seek ñañcameñ jobs--

. . . . and too narrow-because there are many amlified persons
alia, that various of petitioners' hinng/promotiañ practices

were responsible for the work force's racial stratification
in the relevant labor market who are not cannery workm
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701 et seq., 703(a), 42 U.S.C.A. §§ 2000e et 
seq., 2000e-2(a); Fed.Rules Evid.Rule 301, 28 
U.S.C.A. 

14 7 Cases that cite this headnote 

[11] Civil Rights 
Disparate impact 

Even if salmon cannery workers established 
prima facie case of race discrimination in Title 
VII action but could not persuade trier of fact 
on question of employer's business necessity 
defense, workers could still prevail if they could 
come forward with alternatives to employer's 
hiring practices that reduced racially disparate 
impact of practices currently being used, and 
employer refused to adopt those alternatives. 
Civil Rights Act of 1964, §§ 701 et seq., 703(a), 
42 U.S.C.A. §§ 2000e et seq., 2000e-2(a). 

149 Cases that cite this headnote 

[12] Civil Rights 
Relief 

Judiciary should proceed with care before 
mandating that employer must adopt plaintiff's 
alternate selection or hiring practice in response 
to Title VII suit. Civil Rights Act of 1964, §§ 
701 et seq., 703(a), 42 U.S.C.A. §§ 2000e et seq., 
2000e-2(a). 

25 Cases that cite this headnote 

**2116 Syllabus • 

*642 Jobs at petitioners' Alaskan salmon canneries are 
of two general types: unskilled "cannery jobs" on the 
cannery lines, **2117 which are filled predominantly 
by nonwhites; and "noncannery jobs," most of which are 
classified as skilled positions and filled predominantly with 
white workers, and virtually all of which pay more than 
cannery positions. Respondents, a class of nonwhite cannery 
workers at petitioners' facilities, filed suit in the District Court 
under Title VII of the Civil Rights Act of 1964, alleging, inter 
alia, that various of petitioners' hiring/promotion practices 
were responsible for the work force's racial stratification 

and had denied them employment as noncannery workers on 
the basis of race. The District Court rejected respondents' 
claims, finding, among other things, that nonwhite workers 
were overrepresented in cannery jobs because many of 
those jobs were filled under a hiring hall agreement with 
a predominantly nonwhite union. The Court of Appeals 
ultimately reversed in pertinent part, holding, inter alia, that 
respondents had made out a prima facie case of disparate 
impact in hiring for both skilled and unskilled noncannery 
jobs, relying solely on respondents' statistics showing a high 
percentage of nonwhite workers in cannery jobs and a low 
percentage of such workers in noncannery positions. The 
court also concluded that once a plaintiff class has shown 
disparate impact caused by specific, identifiable employment 
practices or criteria, the burden shifts to the employer to prove 
the challenged practice's business necessity. 

Held: 

1. The Court of Appeals erred in ruling that a comparison of 
the percentage of cannery workers who are nonwhite and the 
percentage of noncannery workers who are nonwhite makes 
out a prima facie disparate-impact case. Rather, the proper 
comparison is generally between the racial composition of 
the at-issue jobs and the racial composition of the qualified 
population in the relevant labor market. Hazelwood School 
Dist. v. United States, 433 U.S. 299, 308, 97 S.Ct. 2736, 
2741, 53 L.Ed.2d 768. With respect to the skilled noncannery 
jobs at issue, the cannery work force in no way reflected the 
pool of qualified job applicants or the qualified labor force 
population. Petitioners' selection methods or employment 
practices cannot be said to have had a disparate impact 
on nonwhites if *643 the absence of minorities holding 
such skilled jobs reflects a dearth of qualified nonwhite 
applicants for reasons that are not petitioners' fault. With 
respect to the unskilled noncannery jobs, as long as there are 
no barriers or practices deterring qualified nonwhites from 
applying, the employer's selection mechanism probably does 
not have a disparate impact on minorities if the percentage 
of selected nonwhite applicants is not significantly less than 
the percentage of qualified nonwhite applicants. Where this 
is the case, the percentage of nonwhite workers found in 
other positions in the employer's labor force is irrelevant 
to a prima facie statistical disparate-impact case. Moreover, 
isolating the cannery workers as the potential labor force for 
unskilled noncannery jobs is both too broad-because the 
majority of cannery workers did not seek noncannery jobs-
and too narrow-because there are many qualified persons 
in the relevant labor market who are not cannery workers. 
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Under the Court of Appeals' method of comparison, any 256-258, 101 S.Ct. 1089, 1095-1096, 67 L.Ed.2d 207. To

employer having a racially imbalanced segment of its work the extent that some of this Court's decisions speak of an

force could be haled into court and made to undertake the employer's "burden of proof" with respect to the business

expensive and time-consuming task of defending the business jusáñc=áes defense, they should be understood to mean

necessity of its selecuen methods. For many employers, the an employer's burden of production, not persuasion. Even

only practicable option would be the adoption ofracial quotas, if respondets cannot persuade the trier of fact on the

which has been rejected by this Court and by Congress in business necessity question, they may still prevail by coming

drafting Title VII. The Court of Appeals'
theory is also flawed forward with alternatives that reduce the disparate impact

because, if minorities are over-represented in cannery jobs by of petitioners' current practices, provided such alternatives

virtue of petitioners'
having contracted with a predominantly are equally effective in achieving

pennaners' legitimate

nonwhite union to fill those positions, as the District Court cmplGyment goals in light of the alternatives' costs and other

found, petitioners could eliminate respondents' prima facie burdens. Pp. 2125-2126.

case simply by ceasing to use the union, without making

any change whatsoever in their hiring practices for the 827 F.2d 439 (CA9 1987) reversed and remanded.

noncannery positions at issue. Pp. 2120-2123.

WHITE, J., delivered the opinion of the Court, in

**2118 2. On remand for a determination whether the which REHNQUIST, C.J., and O'CONNOR, SCALIA, and

record will support a prima facie disparate-impact case on KENNEDY, JJ., joined. BLACKMUN, J., filed a dissenting
some basis other than the racial disparity between cannery opinion, in which BRENNAN and MARSHALL, JJ., joined,

and noncannery workers, a mere showing that nonwhites post, p. 2127. STEVENS, J., filed a dissentir·g opinion, in

are underrepresented in the at-issue jobs in a manner that which BRENNAN, MARSHALL, and BLACKMUN, JJ.,

is acceptable under the standards set forth herein will not joined, post, p. 2129.

alone suffice. Rather, the courts below must also require, as

part of respondents' prima facie case, a demonstration that

the statistical disparity complained of is the result of one or Attorneys and Law Firms

more of the e-1-net practices respondents are attacking Douglas M. Fryer argued the cause for petitioners. With
here, specifically showing that each challenged practice has

him on the briefs were Douglas M. Duncan and Richad L.
a significantly disparate impact on employment opportunities .

Philhps.
for whites and nonwhites. This specific causation requirement

is not unduly burdensome, since liberal discovery rules Abraham A. Aditi argued the cause and filed a brief for
give plaintiffs broad access to employers'

records, and since respondents.*

employers falling within the scope of the Uniform Guidelines

on Employee Selection Procedures must mal=+ai= records * Briefs of amici curiae urging reversal were filed for the

disclosing the impact of tests and selection procedures *644 United States by Solicitor General Fried, Assistant Attorney

on employ-ent opportunities of persons by ide=tiEable race, General Reynolds, Deputy Assistant Attorney General Clegg,

sex, or ethnic group. Pp. 2123-2125. Richad G. Taranto, David K. Flynn, and Lisa J. Stark; for the

American Society for Personnel Administration by Lawrence

3. If, on remand, respondents establish a prima facie Z. Lorber and J. Robert Kirk; for the Chamber of Commerce

disparate-impact case with respect to any of petitioners' of the United States by Glen D. Nager, Andrew M. Kramer,

practices, the burden of producing evidence of a legitimate David A. Copus, Patricia A. Dunn, and Stephen A. Bokat; and

heinacc justification for those practices will shift to for the Equal Emplayment Advisory Council by Robert E.

petitioners, but the burden of peremacien will remain with Williams, Douglas S. McDowell, and Edward E. Potter.

respondents at all times. This rule conforms with the usual

method for allocating persuasion and p-adücnen burdens in Briefs of amici curiae urging affirmance were filed for the

the federal courts and with the rule in disparate-treatment
American Civil Liberties Union et al. by Joan E. Bertin,

cases that the plaintiff bears the burden of disprGving an Isabelle Katz Pinzler, and John A. Powell; for the Lawyers'

employer's assertion that the adverse emplGyment practice
Committee for Civil Rights Under Law by Nicholas DeB.

was based solely on a legitimate, neutral consideration. See Katzenbach, Alan E. Kraus, Conrad Harper; Stuart J. Land,

Texas Dept. of Community Afairs v. Burdine, 450 U.S. 248,
Norman Redlich, Richad T Seymour, and James C. Gray, Jr;

for the National Association for the Advancement of Colored
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Under the Court of Appeals' method of comparison, any 
employer having a racially imbalanced segment of its work 
force could be haled into court and made to undertake the 
expensive and time-consuming task of defending the business 
necessity of its selection methods. For many employers, the 
only practicable option would be the adoption of racial quotas, 
which has been rejected by this Court and by Congress in 
drafting Title VII. The Court of Appeals' theory is also flawed 
because, if minorities are over-represented in cannery jobs by 
virtue of petitioners' having contracted with a predominantly 
nonwhite union to fill those positions, as the District Court 
found, petitioners could eliminate respondents' prima facie 
case simply by ceasing to use the union, without making 
any change whatsoever in their hiring practices for the 
noncannery positions at issue. Pp. 2120-2123. 

**2118 2. On remand for a determination whether the 
record will support a prima facie disparate-impact case on 
some basis other than the racial disparity between cannery 
and noncannery workers, a mere showing that nonwhites 
are underrepresented in the at-issue jobs in a manner that 
is acceptable under the standards set forth herein will not 
alone suffice. Rather, the courts below must also require, as 
part of respondents' prima facie case, a demonstration that 
the statistical disparity complained of is the result of one or 
more of the employment practices respondents are attacking 
here, specifically showing that each challenged practice has 
a significantly disparate impact on employment opportunities 
for whites and nonwhites. This specific causation requirement 
is not unduly burdensome, since liberal discovery rules 
give plaintiffs broad access to employers' records, and since 
employers falling within the scope of the Uniform Guidelines 
on Employee Selection Procedures must maintain records 
disclosing the impact of tests and selection procedures *644 
on employment opportunities of persons by identifiable race, 
sex, or ethnic group. Pp. 2123-2125. 

3. If, on remand, respondents establish a prima facie 
disparate-impact case with respect to any of petitioners' 
practices, the burden of producing evidence of a legitimate 
business justification for those practices will shift to 
petitioners, but the burden of persuasion will remain with 
respondents at all times. This rule conforms with the usual 
method for allocating persuasion and production burdens in 
the federal courts and with the rule in disparate-treatment 
cases that the plaintiff bears the burden of disproving an 
employer's assertion that the adverse employment practice 
was based solely on a legitimate, neutral consideration. See 
Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 

256-258, 101 S.Ct. 1089, 1095--1096, 67 L.Ed.2d 207. To 
the extent that some of this Court's decisions speak of an 
employer's ''burden of proof' with respect to the business 
justification defense, they should be understood to mean 
an employer's burden of production, not persuasion. Even 
if respondents cannot persuade the trier of fact on the 
business necessity question, they may still prevail by coming 
forward with alternatives that reduce the disparate impact 
of petitioners' current practices, provided such alternatives 
are equally effective in achieving petitioners' legitimate 
employment goals in light of the alternatives' costs and other 
burdens. Pp. 2125-2126. 

827 F.2d 439 (CA9 1987) reversed and remanded. 

WHITE, J., delivered the opinion of the Court, in 
which REHNQUIST, C.J., and O'CONNOR, SCALIA, and 
KENNEDY, JJ., joined. BLACKMUN, J., filed a dissenting 
opinion, in which BRENNAN and MARSHALL, JJ., joined, 
post, p. 2127. STEVENS, J., filed a dissenting opinion, in 
which BRENNAN, MARSHALL, and BLACKMUN, JJ., 
joined,post, p. 2129. 

Attorneys and Law Firms 

Douglas M. Fryer argued the cause for petitioners. With 
him on the briefs were Douglas M. Duncan and Richard L. 
Phillips. 

Abraham A. Arditi argued the cause and filed a brief for 
respondents.• 

* Briefs of amici curiae urging reversal were filed for the 
United States by Solicitor General Fried, Assistant Attorney 
General Reynolds, Deputy Assistant Attorney General Clegg, 
Richard G. Taranto, David K. Flynn, and Lisa J. Stark; for the 
American Society for Personnel Administration by Lawrence 
Z. Lorber and J. Robert Kirk; for the Chamber of Commerce 
of the United States by Glen D. Nager, Andrew M. Kramer, 
David A. Copus, Patricia A. Dunn, and Stephen A. Bokat; and 
for the Equal Employment Advisory Council by Robert E. 
Williams, Douglas S. McDowell, and Edward E. Potter. 

Briefs of amici curiae urging affirmance were filed for the 
American Civil Liberties Union et al. by Joan E. Bertin, 
Isabelle Katz Pinzler, and John A. Powell; for the Lawyers' 
Committee for Civil Rights Under Law by Nicholas DeB. 
Katzenbach, Alan E. Kraus, Conrad Harper, Stuart J. Land, 
Nonnan Redlich, Richard T. Seymour, and James C. Gray, Jr.; 
for the National Association for the Advancement of Colored 
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People by G over G. Hankins and Alfred W Blummsen; number of individuals at their headquarters in Seattle and

and for the NAACP Legal Defense and Educati6nal Fund, Astoria, Oregon, plus some employees at the winter shipyard

Inc., et al. by Julius LeVonne Chambers, Charles Stephen in Seattle.

Ralston, Ronald L. Ellis, Bill Lann Lee, Patrick 0. Patterson

Jr., Theodom M. Shaw, Antonia Hernandez, and E. Richard The length and size of salmon runs vary from year to year,

Larson. and hence the number of employees needed at each cannery
also varies. Estimates are made as early in the winter as

Clint Bolick, Jerald L. Hill, and Mark J. Bredemeier filed a
possible; the necessary employees are hired, and when the

brief for the Center for Civil Rights as Amicus Curiae. time comes, they are transported to the canneries. Salmon

. . must be processed soon after they are caught, and the work
Opimon

during the canning season is therefore intense. 2 For this

*645 Justice WHITE delivered the opinion of the Court. *647 reason, and because the canneries are located in remote

regions, all workers are housed at the canneries and have their
[1] Title VII of the Civil Rights Act of 1964, 78 Stat. meals in company-owned mess halls.

253, as amended, 42 U.S.C. § 2000e et seq., makes it an

unfair employment practice for an employer to discriminate Jobs at the canneries are of two general types: "cannery
against any individual with respect to hiring or the terms and jobs" on the cannery line, which are unskilled positions;
condition of empley=æt because of such individual's race, and "noncannery

jobs," which fall into a variety of
color, religion, sex, or -de-.1 origin; or to limit, segregate, classifications. Most noncannery jobs are classified as
or classify his employees in ways that would adversely

sldlled posinons. 3
Cannery jobs are filled predomi-antlyaffect any employee because of the employee's race, color' M W hb ha & F os

religion, sex, or national origin.
1

§ 2000e-2(a). **2119 are hired through, and dispatched by, Local 37 of the
Griggs v. Duke Power Co., 401 U.S. 424, 431, 91 S.Ct. International Longshoremen's and Warehousemen's Union
849, 853, 28 L.Ed.2d 158 (1971), construed Title VII to pursuant **2120 to a hiring hall agreement with the local.
proscribe "not only overt discrimination but also practices The Alaska Natives primarily reside in villages near the
that are fair in form but discr±t-y in practice." Under this remote cannery laca+ie=.e. Noncannery jobs are filled with
basis for liability, which is known as the "disparate-impact"

predominantly white workers, who are hired during the
theory and which is involved in this case, a facially neutral winter months from the companies' offices in Washington
*646 employment practice may be deemed violative of Title and Oregon. Virtually all of the naneannery jobs pay more

VII without evidence of the employer's subjective intent to than cannery positions. The predominantly white nonca==ery
discriminate that is required in a "disparate-treatment"

case. workers and the predominantly nónwhite cannery employees

live in separate dormitories and eat in separate mess halls.

I In 1974, respondents, a class of nonwhite cannery workers

who were (or had been) employed at the canneries, brought
The claims before us are disparate-impact claims, involvins this Title VII action against petitioners. Respendents alleged
the employment practices of petitioners, two companies that that a variety of petitioners' hiring/pramation practices-e.g.,
operate salmon canneries in remote and widely separated nepotism, a rehire preference, a lack of objective hiring
areas of Alaska. The canneries operate only during the salmon criteria, separate hiring channels, a practice of not premating
runs in the summer months. They are inoperative and vacant from within were responsible for the racial stratificationof
for the rest of the year. In May or June of each year, a *648 the work force and had denied them and other

few weeks before the salmon runs begin, workers arrive nonwhites employment as noncannery workers on the basis
and prepare the equipmet and facilities for the cannin8 of race. Respondents also complained of petitionerc'

racially
operation. Most of these workers possess a variety of skills· segregated housing and dining facilities. All of responden+c'

When salmon runs are about to begin, the workers who will claims were advanced under both the disparate-treatment and
operate the cannery lines arrive, remain as long as there disparate-impact theories of Title VII liability.
are fish to can, and then depart. The canneries are then

closed down, winterized, and left vacant until the next spring- The District Court held a bench trial, after which it entered

During the off-season, the companies employ only a small 172 findings of fact. 34 EPD ¶ 34,437, pp. 32,822-
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People by Grover G. Hankins and Alfred W. Blumrosen; 
and for the NAACP Legal Defense and Educational Fund, 
Inc., et al. by Julius LeVonne Chambers, Charles Stephen 
Ralston, Ronald L. Ellis, Bill Lann Lee, Patrick 0. Patterson 
Jr., Theodore M Shaw, Antonia Hernandez, and E. Richard 
Larson. 

Clint Bolick, Jerald L. Hill, and Mark J. Bredemeier filed a 
brief for the Center for Civil Rights as Amicus Curiae. 

Opinion 

*645 Justice WHITE delivered the opinion of the Court. 

[l] Title VII of the Civil Rights Act of 1964, 78 Stat. 
253, as amended, 42 U.S.C. § 2000e et seq., makes it an 
unfair employment practice for an employer to discriminate 
against any individual with respect to hiring or the terms and 
condition of employment because of such individual's race, 
color, religion, sex, or national origin; or to limit, segregate, 
or classify his employees in ways that would adversely 
affect any employee because of the employee's race, color, 

religion, sex, or national origin. 1 § 2000e-2(a). **2119 
Griggs v. Duke Power Co., 401 U.S. 424, 431, 91 S.Ct. 
849, 853, 28 L.Ed.2d 158 (1971), construed Title VII to 
proscribe "not only overt discrimination but also practices 
that are fair in form but discriminatory in practice." Under this 
basis for liability, which is known as the "disparate-impact" 
theory and which is involved in this case, a facially neutral 
*646 employment practice may be deemed violative of Title 

VII without evidence of the employer's subjective intent to 
discriminate that is required in a "disparate-treatment" case. 

I 

The claims before us are disparate-impact claims, involving 
the employment practices of petitioners, two companies that 
operate salmon canneries in remote and widely separated 
areas of Alaska. The canneries operate only during the salmon 
runs in the summer months. They are inoperative and vacant 
for the rest of the year. In May or June of each year, a 
few weeks before the salmon runs begin, workers arrive 
and prepare the equipment and facilities for the canning 
operation. Most of these workers possess a variety of skills. 
When salmon runs are about to begin, the workers who will 
operate the cannery lines arrive, remain as long as there 
are fish to can, and then depart. The canneries are then 
closed down, winterized, and left vacant until the next spring. 
During the off-season, the companies employ only a small 

number of individuals at their headquarters in Seattle and 
Astoria, Oregon, plus some employees at the winter shipyard 
in Seattle. 

The length and size of salmon runs vary from year to year, 
and hence the number of employees needed at each cannery 
also varies. Estimates are made as early in the winter as 
possible; the necessary employees are hired, and when the 
time comes, they are transported to the canneries. Salmon 
must be processed soon after they are caught, and the work 

during the canning season is therefore intense. 2 For this 
*647 reason, and because the canneries are located in remote 

regions, all workers are housed at the canneries and have their 
meals in company-owned mess halls. 

Jobs at the canneries are of two general types: "cannery 
jobs" on the cannery line, which are unskilled positions; 
and "noncannery jobs," which fall into a variety of 
classifications. Most noncannery jobs are classified as 

skilled positions. 3 Cannery jobs are filled predominantly 
by nonwhites: Filipinos and Alaska Natives. The Filipinos 
are hired through, and dispatched by, Local 37 of the 
International Longshoremen's and Warehousemen's Union 
pursuant **2120 to a hiring hall agreement with the local. 
The Alaska Natives primarily reside in villages near the 
remote cannery locations. Noncannery jobs are filled with 
predominantly white workers, who are hired during the 
winter months from the companies' offices in Washington 
and Oregon. Vrrtually all of the noncannery jobs pay more 
than cannery positions. The predominantly white noncannery 
workers and the predominantly nonwhite cannery employees 
live in separate dormitories and eat in separate mess halls. 

In 1974, respondents, a class of nonwhite cannery workers 
who were (or had been) employed at the canneries, brought 
this Title VII action against petitioners. Respondents alleged 
that a variety of petitioners' hiring/promotion practices-e.g., 
nepotism, a rehire preference, a lack of objective hiring 
criteria, separate hiring channels, a practice of not promoting 
from within-were responsible for the racial stratificationof 
*648 the work force and had denied them and other 

nonwhites employment as noncannery workers on the basis 
of race. Respondents also complained of petitioners' racially 
segregated housing and dining facilities. All of respondents' 
claims were advanced under both the disparate-treatment and 
disparate-impact theories of Title VII liability. 

The District Court held a bench trial, after which it entered 
172 findings of fact. 34 EPD 1 34,437, pp. 32,822-
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33,836 (WD Wash.1983). It then rejected all of reopendents'
certiorari, 487 U.S. 1232, 108 S.Ct. 2896, 101 L.Ed.2d 930

disparate-treatment claims. It also rejected the disparate- (1988), for the purpose of addressing these disputed questions

impact challenges inv6lving the subjective c=plopent of the proper application of Title VII's disparate-impact theory
criteria used by petitioners to fill these noncannery positions, of liability.

on the ground that those criteria were not subject to attack

under a disparate-impact theory. Id., at I-102. Petitioners'

"objective" employment practices (e.g., an English language

requirement, alleged nepotism in hiring, failure to post

noncannery openings, the rehire preference, etc.) were found [2] In holding that respondente had made out a prima facie
to be subject to challenge under the disparate-impact theory, case of disparate impact, the Court of Appeals relied solely on
but these claims were rejected for failure of proof. Judgment respondents' statistics showing a high percentage of nGnwhite
was entered for petitioners. workers in the cannery jobs and a low percentage of such

workers in the noncamery positions. 5 Although statistical
On appeal, a panel of the Ninth Circuit affirmed, 768 F.2d

proof can alone make out a prima facie case, see Teamsters
1120 (CA9 1985), but that decision was vacated when the

v. United States, 431 U.S. 324, 339, 97 S.Ct. 1843, 1856,
Court of Appeals agreed to hear the case en bane, 787 F.2d

52 L.Ed.2d 396 (1977); IIüzdwood School Dist. v. United
462 (CA9 1985). The en banc hearing was ordered to settle

States, 433 U.S. 299, 307-308, 97 S.Ct. 2736, 2741-2742,
an intra-circuit conflict over the question whether subjective

53 L.Ed.2d 768 (1977), the Court of Appeals'
ruling here

hiring practices could be analyzed under a disparate-impact á hd a pd w Amm of TMIL
model; the Court of Appeals held-as this Court subsequently and we therefore reverse.
ruled in Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 108

S.Ct. 2777, 101 L.Ed.2d 827 (1988)-that disparate-impact ,, . .
[3] There can be no doubt, as there was when a similar

analysis could be applied to subjective hiring practices-
mistaken analysis had been undertaken by the courts below

810 F.2d 1477, 1482 (CA9 1987). The Ninth Circuit also
in Hazelwood, supra, at 308, 97 S.Ct., at 2741, "that

concluded that in such a case, "[o]nce the plaintiff class
the ... comparison ... fundamentally misconceived the role of

has shown disparate impact caused by specific, identifiable sh b Wwd &hh m'' h "pp
e=plopent practices or criteria, the burden shifts to the . .

comparison [is] between the racial composition of [the at-
employer,"

id., at 1485, to "prov[e the] business
necessity"

issue jobs] and the racial composition of the qualified ...
of the challenged practice, id., at 1486. Because the en banc de b & M h 4t'' Wd h h m& a
holding on subjective employment practices reversed *649

comparison-between the racial composition of the quaumd
the District Court's contrary ruling, the en banc Court of

persons in the labor market and the persons holding at-issue
Appeals remanded the case to a panel for further proceedings-

jobs-that generally forms *651 the proper basis for the

initial inquiry in a disparate-impact case. Alternatively, in
On remand, the panel applied the en banc ruling to the facts of

cases where such labor market statistics will be dih1+ if not
this case. 827 F.2d 439 (CA9 1987). It held that respondents

impossible to ascertain, we have recognized that certain other
had made out a prima facie case of disparate impact in hiring statistics--such as measures indicating the racial composition
for both skilled and unskilled noncannery positions. The panel ,,of otherwise-qualified appacants for at-issue jobs--are
remanded the case for further proceedings, instructing the

equally probative for this purpose. See, e.g., New York City
District Court that it was the employer's burden to prove that

Transit Authority v. Beazer, 440 U.S. 568, 585, 99 S.Ct. 1355,
any disparate impact caused by its hiring and employment

practices was justified by business necessity. Neither the 1366, 59 L.Ed.2d 587 (1979).

en banc court nor the panel disturbed the District Court's

4 **2122 It is clear to us that the Court of Appeals' acceptance
ralection of the disparate-treatment claims. . .

of the comparison between the racial composition of the

cannery work force and that of the noncannery work force,
**2121 Petitioners sought review of the Court of Appeals' .

as probative of a prima facie case of disparate impact in
decision in this Court, challenging it on several grounds- & him of & W m of waas m fled for
Because some of the issues raised by the decision below

several reasons. Most obviously, with respect to the skilled
were matters *650 on which this Court was evenly divided
. noncannery jobs at issue here, the cannery work force in no
m Watson v. Fort MTorth Bank & Trust, supra, we granted mild "A W of Ad M EmB" or &
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33,836 (WD Wash.1983). It then rejected all ofrespondents' 
disparate-treatment claims. It also rejected the disparate-
impact challenges involving the subjective employment 
criteria used by petitioners to fill these noncannery positions, 
on the ground that those criteria were not subject to attack 
under a disparate-impact theory. Id., at 1-102. Petitioners' 
"objective" employment practices (e.g., an English language 
requirement, alleged nepotism in hiring, failure to post 
noncannery openings, the rehire preference, etc.) were found 
to be subject to challenge under the disparate-impact theory, 
but these claims were rejected for failure of proof. Judgment 
was entered for petitioners. 

On appeal, a panel of the Ninth Circuit affirmed, 768 F.2d 
1120 (CA9 1985), but that decision was vacated when the 
Court of Appeals agreed to hear the case en bane, 787 F.2d 
462 (CA9 1985). The en bane hearing was ordered to settle 
an intra-circuit conflict over the question whether subjective 
hiring practices could be analyzed under a disparate-impact 
model; the Court of Appeals held-as this Court subsequently 
ruled in Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 108 
S.Ct. 2777, 101 L.Ed.2d 827 (1988}-that disparate-impact 
analysis could be applied to subjective hiring practices. 
810 F.2d 1477, 1482 (CA9 1987). The Ninth Circuit also 
concluded that in such a case, "[o]nce the plaintiff class 
has shown disparate impact caused by specific, identifiable 
employment practices or criteria, the burden shifts to the 
employer," id., at 1485, to "prov[e the] business necessity" 
of the challenged practice, id., at 1486. Because the en bane 
holding on subjective employment practices reversed *649 
the District Court's contrary ruling, the en bane Court of 
Appeals remanded the case to a panel for further proceedings. 

On remand, the panel applied the en bane ruling to the facts of 
this case. 827 F.2d 439 (CA9 1987). It held that respondents 
had made out a prima facie case of disparate impact in hiring 
for both skilled and unskilled noncannery positions. The panel 
remanded the case for further proceedings, instructing the 
District Court that it was the employer's burden to prove that 
any disparate impact caused by its hiring and employment 
practices was justified by business necessity. Neither the 
en bane court nor the panel disturbed the District Court's 

rejection of the disparate-treatment claims. 4 

**2121 Petitioners sought review of the Court of Appeals' 
decision in this Court, challenging it on several grounds. 
Because some of the issues raised by the decision below 
were matters *650 on which this Court was evenly divided 
in Watson v. Fort Worth Bank & Trust, supra, we granted 

certiorari, 487 U.S. 1232, 108 S.Ct. 2896, 101 L.Ed.2d 930 
(1988), for the pmpose of addressing these disputed questions 
of the proper application of Title VII's disparate-impact theory 
of liability. 

II 

[2] In holding that respondents had made out a prima facie 
case of disparate impact, the Court of Appeals relied solely on 
respondents' statistics showing a high percentage of nonwhite 
workers in the cannery jobs and a low percentage of such 

workers in the noncannery positions. 5 Although statistical 
proof can alone make out a prima facie case, see Teamsters 
v. United States, 431 U.S. 324, 339, 97 S.Ct. 1843, 1856, 
52 L.Ed.2d 396 (1977); Hazelwood School Dist. v. United 
States, 433 U.S. 299, 307- 308, 97 S.Ct. 2736, 2741- 2742, 
53 L.Ed.2d 768 (1977), the Court of Appeals' ruling here 
misapprehends our precedents and the pmposes of Title VII, 
and we therefore reverse. 

[3] "There can be no doubt," as there was when a similar 
mistaken analysis had been undertaken by the courts below 
in Hazelwood, supra, at 308, 97 S.Ct., at 2741 , "that 
the ... comparison ... fundamentally misconceived the role of 
statistics in employment discrimination cases." The "proper 
comparison [is] between the racial composition of [the at-
issue jobs] and the racial composition of the qualified ... 
population in the relevant labor market." Ibid. It is such a 
comparison-between the racial composition of the qualified 
persons in the labor market and the persons holding at-issue 
jobs-that generally forms *651 the proper basis for the 
initial inquiry in a disparate-impact case. Alternatively, in 
cases where such labor market statistics will be difficult if not 
impossible to ascertain, we have recognized that certain other 
statistics-such as measures indicating the racial composition 
of "otherwise-qualified applicants" for at-issue jobs-are 
equally probative for this pmpose. See, e.g., New York City 
Iransit Authority v. Beazer, 440 U.S. 568, 585, 99 S.Ct. 1355, 

1366, 59 L.Ed.2d 587 (1979). 6 

**2122 It is clear to us that the Court of Appeals' acceptance 
of the comparison between the racial composition of the 
cannery work force and that of the noncannery work force, 
as probative of a prima facie case of disparate impact in 
the selection of the latter group of workers, was flawed for 
several reasons. Most obviously, with respect to the skilled 
noncannery jobs at issue here, the cannery work force in no 
way reflected "the pool of qualified job applicants" or the 
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"quahfied pepelanen in the labor force."
Measuring alleged of Title VII." *653 Albemarle Paper Co. v. Moody, 422

discrimination in the selection of acce-hats, managers, boat U.S. 405, 449, 95 S.Ct. 2362, 2387, 45 L.Ed.2d 280 (1975)

captains, electricians, doctors, and engineers-and the long (BLACKMUN, J., concurring in judgment).

list of other "skilled"
noncannery positions found to exist

by the District Court, see 34 EPD ¶ 34,437, p. 33,832-by [4] [5] The Court of Appeals also erred with respect

comparing the number of ===ªª s occupying these jobs to to the unskilled noncannery posinens Racial imbalance in

the number of nonwhites filling cannery worker pohns is one segment **2123 of an employer's work force does

nonsensical. If the absence of minorities holding such skilled not, without more, establish a prima facie case of disparate

positions is due to a dearth of qualified nonwhite app' ==* impact with respect to the selection of workers for the

(for reasons that are not petitioners'
fault),

7 pendoners' employer's other positions, even where workers for the

*652 selection methods or employment practices cannot be different posinone may have somewhat fungible skills (as

said to have had a "disparate impact" on nonwhites. is arguably the case for cannery and unskilled noncannery
workers). As long as there are no barriers or practices

One example illustrates why this must be so. Respondents' deterring qualified nonwhites from applying for noncannery

own statistics concerning the noncannery work force at one Positions, see n. 6, supra, if the percentage of selected

of the canneries at issue here indicate that approximately 17% applicants who are nonwhite is not significantly less than

of the new hires for medical jobs, and 15% of the new hires the percentage of qualified applicants who are nonwhite, the

for officer worker positions, were nonwhite. See App. to Brief employer's selection mechanism probably does not operate

for Respondents B-1. If it were the case that less than 15 with a disparate impact on minorities. 8 Where this is the case,

to 17% of the applicants for these jobs were nonwhite and the percentage of nonwhite workers found in other positions

that nonwhites made up a lower percentage of the relevant in the employer's labor force is irrelevant to the question of

qualified labor market, it is hard to see how respondents, a prima facie statistical case of disparate impact. As noted

without more, cf. Connecticut v. Teal, 457 U.S. 440, 102 above, a contrary ruling on this point would almost inexorably
S.Ct. 2525, 73 L.Ed.2d 130 (1982), would have made out a lead to the use of numerical quotas in the workplace, a result

prima facie case of disparate impact. Yet, under the Court of that Congress and this Court have rejected repeatedly in the
Appeals'

theory, simply because nonwhites comprise 52% of past.

the cannery workers at the cannery in question, see App. to

Brief for Respondents B-1, reopendents would be successful Moreover, isolating the cannery workers as the potential

in establishing a prima facie case of racial discrimimtion "labor force" for unskilled noncannery positions is at once

under Title VII. both too broad and too narrow in its focus. It is too broad

because the vast majority of these cannery workers did not

Such a result cannot be squared with our cases or with the *654 seek jobs in unskilled noncannery positions; there is

goals behind the statute. The Court of Appeals'
theory, at no showing that many of them would have done so even

the very least, would mean that any employer who had a if none of the arguably
"deterring" practices existed. Thus,

segment of his work force that was-for some reason- the pool of cannery workers cannot be used as a surrogate

racially imbalanced, could be haled into court and forced for the class of qualified job applicants because it contains

to engage in the expensive and time-co= task of many persons who have not (and would not) be noncannery
defan Æng the "business necessity" of the methods used job applicants. Conversely, if respondents propose to use

to select the other members of his work force. The only the cannery workers for comparison purposes because they
practicable option for many employers would be to adopt represent the "qualified labor population"

generally, the group
racial quotas, insuring that no portion of their work forces is too narrow because there are obviously many qualified

deviated in racial composition from the other portions thereof; persons in the labor market for noncannery jobs who are not

this is a result that Congress expressly rejected in drafting cannery workers.

Title VII. See 42 U.S.C. § 2000e-2(j); see also Watson v.

Fort Worth Bank & Trust, 487 U.S. at 992-994, and n. 2, The peculiar facts of this case further illustrate why a

108 S.Ct., at 2787-2789, and n. 2 (opinion of O'CONNOR, comparison between the percentage of nonwhite cannery
J.). The Court of Appeals'

theory would "leave the employer workers and nonwhite noncannery workers is an knproper

little choice ... but to engage in a mbjecüve quota system of basis for making out a claim of disparate impact. Here, the

employment selection. This, of course, is far from the intent District Court found that nonwhites were "overrepresent[ed]"
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"qualified population in the labor force." Measuring alleged of Title VII." *653 Albemarle Paper Co. v. Moody, 422 
discrimination in the selection of accountants, managers, boat U.S. 405, 449, 95 S.Ct. 2362, 2387, 45 L.Ed.2d 280 (1975) 
captains, electricians, doctors, and engineers-and the long (BLACKMUN, J., concurring in judgment). 
list of other "skilled" noncannery positions found to exist 
by the District Court, see 34 EPD ,r 34,437, p. 33,832-by 
comparing the number of nonwhites occupying these jobs to 
the number of nonwhites filling cannery worker positions is 
nonsensical. If the absence of minorities holding such skilled 
positions is due to a dearth of qualified nonwhite applicants 

(for reasons that are not petitioners' fault), 7 petitioners' 
*652 selection methods or employment practices cannot be 

said to have had a "disparate impact" on nonwhites. 

One example illustrates why this must be so. Respondents' 
own statistics concerning the noncannery work force at one 
of the canneries at issue here indicate that approximately 17% 
of the new hires for medical jobs, and 15% of the new hires 
for officer worker positions, were nonwhite. See App. to Brief 
for Respondents B-1. If it were the case that less than 15 
to 17% of the applicants for these jobs were nonwhite and 
that nonwhites made up a lower percentage of the relevant 
qualified labor market, it is hard to see how respondents, 
without more, cf. Connecticut v. Teal, 451 U.S. 440, 102 
S.Ct. 2525, 73 L.Ed.2d 130 (1982), would have made out a 
prima facie case of disparate impact. Yet, under the Court of 
Appeals' theory, simply because nonwhites comprise 52% of 
the cannery workers at the cannery in question, see App. to 
Brief for Respondents B-1, respondents would be successful 
in establishing a prima facie case of racial discrimination 
under Title VII. 

Such a result cannot be squared with our cases or with the 
goals behind the statute. The Court of Appeals' theory, at 
the very least, would mean that any employer who had a 
segment of his work force that was-for some reason-
racially imbalanced, could be haled into court and forced 
to engage in the expensive and time-consuming task of 
defending the "business necessity" of the methods used 
to select the other members of his work force. The only 
practicable option for many employers would be to adopt 
racial quotas, insuring that no portion of their work forces 
deviated in racial composition from the other portions thereof; 
this is a result that Congress expressly rejected in drafting 
Title VII. See 42 U.S.C. § 2000e-2(j); see also Watson v. 
Fort Worth Bank & Trust, 487 U.S. at 992- 994, and n. 2, 
108 S.Ct., at 2787- 2789, and n. 2 (opinion of O'CONNOR, 
J.). The Court of Appeals' theory would "leave the employer 
little choice ... but to engage in a subjective quota system of 
employment selection. This, of course, is far from the intent 

[4] [5] The Court of Appeals also erred with respect 
to the unskilled noncannery positions. Racial imbalance in 
one segment **2123 of an employer's work force does 
not, without more, establish a prima facie case of disparate 
impact with respect to the selection of workers for the 
employer's other positions, even where workers for the 
different positions may have somewhat fungible skills (as 
is arguably the case for cannery and unskilled noncannery 
workers). As long as there are no barriers or practices 
deterring qualified nonwhites from applying for noncannery 
positions, see n. 6, supra, if the percentage of selected 
applicants who are nonwhite is not significantly less than 
the percentage of qualified applicants who are nonwhite, the 
employer's selection mechanism probably does not operate 

with a disparate impact on minorities. 8 Where this is the case, 
the percentage of nonwhite workers found in other positions 
in the employer's labor force is irrelevant to the question of 
a prima facie statistical case of disparate impact. As noted 
above, a contrary ruling on this point would almost inexorably 
lead to the use of numerical quotas in the workplace, a result 
that Congress and this Court have rejected repeatedly in the 
past. 

Moreover, isolating the cannery workers as the potential 
"labor force" for unskilled noncannery positions is at once 
both too broad and too narrow in its focus. It is too broad 
because the vast majority of these cannery workers did not 
*654 seek jobs in unskilled noncannery positions; there is 

no showing that many of them would have done so even 
if none of the arguably "deterring" practices existed. Thus, 
the pool of cannery workers cannot be used as a surrogate 
for the class of qualified job applicants because it contains 
many persons who have not (and would not) be noncannery 
job applicants. Conversely, if respondents propose to use 
the cannery workers for comparison purposes because they 
represent the "qualified labor population" generally, the group 
is too narrow because there are obviously many qualified 
persons in the labor market for noncannery jobs who are not 
cannery workers. 

The peculiar facts of this case further illustrate why a 
comparison between the percentage of nonwhite cannery 
workers and nonwhite noncannery workers is an improper 
basis for making out a claim of disparate impact. Here, the 
District Court found that nonwhites were "overrepresent[ ed]" 
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among cannery workers because petitioners had contracted

with a predominantly usnwhite union (local 37) to fill these
*656 A

positions. See 34 EPD ¶ 33,437, p. 33,829. As a result, if

petitioners (for some permissible reason) ceased using local First is the question of essies in a disparate-L=pact case.
37 as its hiring channel for cannery positions, it appears The law in this respect was correctly stated by Justice

(according to the District Court's findings) that the racial O'CONNOR's opinion last Term in Watson v. Fort Worth Bank
stratification between the cannery and noncannery workers & Trust, 487 U.S., at 994, 108 S.Ct., 2788-2789:
might diminish to statistical insignificance. Under the Court

of Appeals'
approach, therefore, it is possible that with no

change whatsoever in their hiring practices for noncannery "[W]e note that the plaintiff's burden
workers-the jobs at issue in this lawsuit-petitioners could in estb'ishi7; a prima facie case
make respondents' prima facie case of disparate impact

goes beyond the need to show"disappear." But if there would be no prima facie case of
that there are statistical disparities

disparate impact in the selection of noncannery workers in the employer's work force. The
absent petitioners' use of local 37 to hire cannery workers, plaintiff must begin by identifying
surely

petitioners' reliance on the union to fill the cannery the specific employment practice
jobs not at issue here (and its resulting

"overrepresentation"
that is challenged.... Especially in

of nonwhites in those pache) does not-standing alone-
cases where an employer combines

make out a prima facie case of disparate impact. Yet it is
subjective criteria with the use of more

precisely *655 such an ironic result that the Court of Appeals
rigid standardized rules or tests, the

reached below. plaintiff is in our view responsible

for isolating and identifying the
Consequently, we reverse the Court of Appeals'

ruling that
specific employment practices that are

a comparison between **2124 the percentage of cannery
allegedly responsible for any observed

workers who are nonwhite and the percentage of noncannery statistical disparities."

workers who are nonwhite makes out a prima facie case

of disparate impact. Of course, this leaves unresolved

whether the record made in the District Court will support
Cf. also id., at 1000, 108 S.Ct., at 2792 (BLACKMUN, J.

a conclusion that a prima facie case of disparate impact has '

been established on some basis other than the racial disparity
concurring in part and concurring in judgment).

between cannery and noncannery workers. This is an issue
Indeed, even the Court of Appeals-whose decision

that the Court of Appeals or the District Court should address
petitioners assault on this score-noted that "it is ... essential

in the first instance.
that the practices identified by the cannery workers be linked

causally with the demonstrated adverse impact." 827 F.2d,

at 445. Notwithstanding the Court of Appeals' apparent

III adherence to the proper inquiry, petitioners contend that that

court erred by permitting ra=pendents to make out their
Since the statistical disparity relied on by the Court of Appeals

case by offering "only [one] set of cumulative comparative
did not suffice to make out a prima facie case, any inquiry statistics as evidence of the disparate impact of each and all
by us into whether the specific challenged employment of [petitioners'

hiring]
practices." Brief for Petitioners 31.

practices of petitioners caused that disparity is pretermitted,
as is any inquiry into whether the disparate impact that any

[6] Our disparate-impact cases have always focused on
employment pracHee may have had was justified by business

the impact of particular hiring practices on employment
considerations. 9 Because we remand for further proceedings, opportunities for minorities. Just as an employer cannot

however, on whether a prima facie case of disparate impact escape liability under Title VII by demonstrating that, "at

has been made in defensible fashion in this case, we address the bottom line," his work force is racially balanced (where

two other challenges petitioners have made to the decision of particular hiring practices may operate to deprive minorities

the Court of Appeals. of employment opportunities), see *657 Connecticut v. Teal,

457 U.S., at 450, 102 S.Ct., at 2532, a Title VII plaintiff
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among cannery workers because petitioners had contracted 
with a predominantly nonwhite union (local 37) to fill these 
positions. See 34 EPD 1 33,437, p. 33,829. As a result, if 
petitioners (for some permissible reason) ceased using local 
37 as its hiring channel for cannery positions, it appears 
(according to the District Court's findings) that the racial 
stratification between the cannery and noncannery workers 
might diminish to statistical insignificance. Under the Court 
of Appeals' approach, therefore, it is possible that with no 
change whatsoever in their hiring practices for noncannery 
workers-the jobs at issue in this lawsuit-petitioners could 
make respondents' prima facie case of disparate impact 
"disappear." But if there would be no prima facie case of 
disparate impact in the selection of noncannery workers 
absent petitioners' use of local 37 to hire cannery workers, 
surely petitioners' reliance on the union to fill the cannery 
jobs not at issue here (and its resulting "overrepresentation" 
of nonwhites in those positions) does not-standing alone--
make out a prima facie case of disparate impact. Yet it is 
precisely *655 such an ironic result that the Court of Appeals 
reached below. 

Consequently, we reverse the Court of Appeals' ruling that 
a comparison between **2124 the percentage of cannery 
workers who are nonwhite and the percentage of noncannery 
workers who are nonwhite makes out a prima facie case 
of disparate impact. Of course, this leaves unresolved 
whether the record made in the District Court will support 
a conclusion that a prima facie case of disparate impact has 
been established on some basis other than the racial disparity 
between cannery and noncannery workers. This is an issue 
that the Court of Appeals or the District Court should address 
in the first instance. 

m 
Since the statistical disparity relied on by the Court of Appeals 
did not suffice to make out a prima facie case, any inquiry 
by us into whether the specific challenged employment 
practices of petitioners caused that disparity is pretermitted, 
as is any inquiry into whether the disparate impact that any 
employment practice may have had was justified by business 

considerations. 9 Because we remand for further proceedings, 
however, on whether a prima facie case of disparate impact 
has been made in defensible fashion in this case, we address 
two other challenges petitioners have made to the decision of 
the Court of Appeals. 

*656 A 

First is the question of causation in a disparate-impact case. 
The law in this respect was correctly stated by Justice 
O'CONNOR's opinion last Term in Watson v. Fort Worth Bank 
& Trust, 487 U.S., at 994, 108 S.Ct., 2788-2789: 

"[W]e note that the plaintiff's burden 
in establishing a prima facie case 
goes beyond the need to show 
that there are statistical disparities 
in the employer's work force. The 
plaintiff must begin by identifying 
the specific employment practice 
that is challenged.... Especially in 
cases where an employer combines 
subjective criteria with the use of more 
rigid standardized rules or tests, the 
plaintiff is in our view responsible 
for isolating and identifying the 
specific employment practices that are 
allegedly responsible for any observed 
statistical disparities." 

Cf. also id., at 1000, 108 S.Ct., at 2792 (BLACK.MUN, J., 
concurring in part and concurring in judgment). 

Indeed, even the Court of Appeals-whose decision 
petitioners assault on this score-noted that "it is ... essential 
that the practices identified by the cannery workers be linked 
causally with the demonstrated adverse impact." 827 F.2d, 
at 445. Notwithstanding the Court of Appeals' apparent 
adherence to the proper inquiry, petitioners contend that that 
court erred by permitting respondents to make out their 
case by offering "only [one] set of cumulative comparative 
statistics as evidence of the disparate impact of each and all 
of [petitioners' hiring] practices." Brief for Petitioners 31. 

[6] Our disparate-impact cases have always focused on 
the impact of particular hiring practices on employment 
opportunities for minorities. Just as an employer cannot 
escape liability under Title VII by demonstrating that, "at 
the bottom line," his work force is racially balanced (where 
particular hiring practices may operate to deprive minorities 
of employment opportunities), see *657 Connecticut v. Teal, 
457 U.S., at 450, 102 S.Ct., at 2532, a Title VII plaintiff 
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does not make out a case of disparate impact simply by presumably took full advantage ofthese oppsiter.ities to build

showing that, "at the **2125 bottom line," there is racial their case before the trial in the District Court was held.
imbalance in the work force. As a general matter, a plaintiff

must dere--+--te that it is the application of a specine or
Consequently, on remand, the courts below are instructed

particular employ=cnt practice that has created the disparate to require, as part of respondents' prima facie case, a
impact under attack. Such a showing is an integral part of the demenetcation that specific elements of the petitianers'

hiring
plaintiffs prima facie case in a disparate-impact suit under process have a significantly disparate impact on nanwhites.
Title VII.

[7] Here, respondents have alleged that several "objective"

employment practices (e.g., nepotism, separate hiring
B

channels, rehire preferences), as well as the use of "subjective
[8] If, on remand, respondents meet the proof burdens

decision making" to select noncannery workers, have had a
outlined above, and establish a prima facie case of disparate

disparate impact on nonwhites. Respondents base this claim
impact with respect to any of petitioners' employment

on statistics that allegedly show a disproportionately low
practices, the case will shift to any husiness justification

percentage of nonwhites in the at-issue positions. However,
even if on remand respondents can show that nonwhites are

of the disparate-impact case cer.tains two components: first,
underrepresented in the at-issue jobs in a manner that is

a midh of 6Ma m e--h oEm for
acceptable under the -+=-darda set forth in Part II, supra,

this alone will not suffice to make out a prima facie case of

disparate impact. Resnondents will also have to demonstrate
less racial impact. See, e.g., Albe Paper Co. v. Moody,

that the disparity they cerpla of is the result of one or
422 U.S., at 425, 95 S.Ct., at 2375. We consider these two

more of the employment practices that they are attacking on h.
here, specifically showing that each challenged practice has

a significantly disparate impact on employment opportunities

for whites and nonwhites. To hold otherwise would result

in employers being potentially liable for "the myriad of *659 **2126 (1)

innocent causes that may lead to statistical imbalances in the

composition of their work forces." Watson v. Fort Worth Bank [9] Though we have phrased the query differently in

& Trust, supra, 487 U.S., at 992, 108 S.Ct., at 2787.
different cases, it is generally well established that at the

justification stage of such a disparate-impact case, the

Some will cerpl-i- that this specific causation requirement
dispositive issue is whether a challenged practice serves, in

is unduly burdensome on Title VII plaintiffs. But liberal civil
a significant way, the legitimate employment goals of the

discovery rules give plaintiffs broad access to employers' emPloyer. See, e.g., Watson v. Fort Worth Bank & Trust,

487 U.S., at 997-999, 108 S.Ct., at 2790-2791; New York
records in an effort to document their claims. Also, employers

falling within the scope of the Uniform Guidelines on City Transit Authority v Beazen 440 U.S., at 587, n. 31, 99

Employee Selection Procedures, 29 CFR § 1607.1 et seq. S.Ct., at 1366, n. 3 4 Griggs v Dudower Co., 401 U.S.,

(1988), *658 are required to "maintain ... records or
at 432, 91 S.Ct., at 854. The touchstone of this inquiry is a

other information which will disclose the impact which its
reasoned review of the employer's justification for his use of

tests and other selection procedures have upon employment
the challenged practice. A mere insubstantial justification in

e-erh=lties of persons by iden+mah1a race, sex, or ethnic
&is regarM not suMce, because such a low s d of

review would permit discri-"--h- to be practiced through
group[s]. See § 1607.4(A). This includes records concermng
"the

id-
d±m1 components of the selection process" where

the use of spurious, seemingly neutral empl6yment practices.

there is a significant disparity in the selection rates of whites
At the same time, though, there is no requirement that the

and nonwhites. See § 1607.4(C). Plaintiffs as a general matter
challenged practice be "essential" or "indispensable" to the

will have the benefit of these tools to meet their burden
employer's business for it to pass muster: this degree of

of showing a causal link between challenged employment scrutiny would be almost impossible for most employers to

practices and racial imbalances in the work force; respondents meet, and would result in a host of evils we have idantiEed

above. See supra, at 2122.
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does not make out a case of disparate impact simply by 
showing that, "at the **2125 bottom line," there is racial 
imbalance in the work force. As a general matter, a plaintiff 
must demonstrate that it is the application of a specific or 
particular employment practice that has created the disparate 
impact under attack. Such a showing is an integral part of the 
plaintiff's prima facie case in a disparate-impact suit under 
Title VII. 

[7] Here, respondents have alleged that several "objective" 
employment practices (e.g., nepotism, separate hiring 
channels, rehire preferences), as well as the use of"subjective 
decision making" to select noncannery workers, have had a 
disparate impact on nonwhites. Respondents base this claim 
on statistics that allegedly show a disproportionately low 
percentage of nonwhites in the at-issue positions. However, 
even if on remand respondents can show that nonwhites are 
underrepresented in the at-issue jobs in a manner that is 
acceptable under the standards set forth in Part II, supra, 
this alone will not suffice to make out a prima facie case of 
disparate impact. Respondents will also have to demonstrate 
that the disparity they complain of is the result of one or 
more of the employment practices that they are attacking 
here, specifically showing that each challenged practice has 
a significantly disparate impact on employment opportunities 
for whites and nonwhites. To hold otherwise would result 
in employers being potentially liable for "the myriad of 
innocent causes that may lead to statistical imbalances in the 
composition of their work forces." Watson v. Fort Worth Bank 
& Trust, supra, 487 U.S., at 992, 108 S.Ct., at 2787. 

Some will complain that this specific causation requirement 
is unduly burdensome on Title VII plaintiffs. But liberal civil 
discovery rules give plaintiffs broad access to employers' 
records in an effort to document their claims. Also, employers 
falling within the scope of the Uniform Guidelines on 
Employee Selection Procedures, 29 CFR § 1607 .1 et seq. 
(1988), *658 are required to "maintain ... records or 
other information which will disclose the impact which its 
tests and other selection procedures have upon employment 
opportunities of persons by identifiable race, sex, or ethnic 
group[s]." See§ 1607.4(A). This includes records concerning 
"the individual components of the selection process" where 
there is a significant disparity in the selection rates of whites 
and nonwhites. See § 1607. 4( C). Plaintiffs as a general matter 
will have the benefit of these tools to meet their burden 
of showing a causal link between challenged employment 
practices and racial imbalances in the work force; respondents 

presumably took full advantage of these opportunities to build 

their case before the trial in the District Court was held. 10 

Consequently, on remand, the courts below are instructed 
to require, as part of respondents' prima facie case, a 
demonstration that specific elements of the petitioners' hiring 
process have a significantly disparate impact on nonwhites. 

B 

[8] If, on remand, respondents meet the proof burdens 
outlined above, and establish a prima facie case of disparate 
impact with respect to any of petitioners' employment 
practices, the case will shift to any business justification 
petitioners offer for their use of these practices. This phase 
of the disparate-impact case contains two components: first, 
a consideration of the justifications an employer offers for 
his use of these practices; and second, the availability of 
alternative practices to achieve the same business ends, with 
less racial impact. See, e.g., Albemarle Paper Co. v. Moody, 
422 U.S., at 425, 95 S.Ct., at 2375. We consider these two 
components in turn. 

*659 **2126 (1) 

[9] Though we have phrased the query differently in 
different cases, it is generally well established that at the 
justification stage of such a disparate-impact case, the 
dispositive issue is whether a challenged practice serves, in 
a significant way, the legitimate employment goals of the 
employer. See, e.g., Watson v. Fort Worth Bank & Trust 
487 U.S., at 997- 999, 108 S.Ct., at 2790--2791 ; New York 
City Transit Authority v. Beazer, 440 U.S., at 587, n. 31, 99 
S.Ct., at 1366, n. 31 ; Griggs v. Duke Power Co., 401 U.S., 
at 432, 91 S.Ct., at 854. The touchstone of this inquiry is a 
reasoned review of the employer's justification for his use of 
the challenged practice. A mere insubstantial justification in 
this regard will not suffice, because such a low standard of 
review would permit discrimination to be practiced through 
the use of spurious, seemingly neutral employment practices. 
At the same time, though, there is no requirement that the 
challenged practice be "essential" or "indispensable" to the 
employer's business for it to pass muster: this degree of 
scrutiny would be almost impossible for most employers to 
meet, and would result in a host of evils we have identified 
above. See supra, at 2122. 
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[10] In this phase, the employer carries the burden effect, would also serve the employer's legitimate [hiring]
of producing evidence of a business justiñcation for his interest[s]"; by so de==±ating, respondents would prove

employment practice. The burden of persuasion, however, that "[petitionerc were] using [their] tests merely as a

remains with the disparate-impact plaintiff. To the extent 'pretext' for discri-i=tion." **2127 Albema.-le Paper

that the Ninth Circuit held otherwise in its en banc decision Co., supra, 422 U.S., at 425, 95 S.Ct., at 2375; see

in this case, see 810 F.2d, at 1485-1486, or in the panel's also Watson, 487 U.S., at 998, 108 S.Ct., at 2790-2791

decision on remand, see 827 F.2d, at 445, 447-suggesting (O'CONNOR, J.); id., at 1005-1006, 108 S.Ct., at 2794-

that the persuasion burden should shift to pendenere once 2795 (BLACKMUN, J., concurring in part and concurring in

reependents established a prima facie case of disparate impact judgment). If respondents, having established a prima facie

-its decisions were er=neous. "[T]he ultimate burden of case, come forward with alternatives to pennenere'
hiring

proving that discriminanon against a protected group has practices that *661 reduce the racially disparate impact of

been caused by a speciñc cmpicyment practice remains with practices currently being used, and peddoners refuse to adopt

the plaintiff at all times. "
Watson, supra, 487 U.S., at these alternatives, such a refusal would belie a claim by

997, 108 S.Ct., at 2790 (O'CONNOR, J.) (emphasis added). pennenere that their incumbent practices are being cmpleycd

This rule conforms with the usual method for allocating for nondiscriminatory reasons.

persuasion and production burdens *660 in the federal

courts, see Fed. Rule Evid. 301, and more specifically, [12] Of course, any arnEve practices which respandants

it conforms to the rule in disparate-*rea+=ent cases that offer up in this respect must be equally effective as petitioners'

the plal=EW bears the burden of disproving an employer's chosen hiring procedures in achieving
petitioners' legitimate

assertion that the adverse employment action or practice was empley=ent goals. Moreover, "[f]actors such as the cost or

based solely on a legitimate neutral consideration. See Texas other hurdanc of proposed alternative selecüen devices are

Dept. of Commuñity Afairs v. Burdine, 450 U.S. 248, 256- relevant in dete-ining whether they would be equally as

258, 101 S.Ct. 1089, 1095-1096, 67 L.Ed.2d 207 (1981). effective as the challenged practice in serving the employer's

We acknowledge that some of our earlier dacici== can be legitimate business goals."
Watson, supra, at 998, 108

read as suggesting otherwise. See Watson, supra, 487 U.S., S.Ct., at 2790 (O'CONNOR, J.). "Courts are generally less

at 1006-1008, 108 S.Ct., at 2795-2796 (BLACKMUN, J., competent than employers to restmetarc business practices,"

concurring in part and concurring in judgment). But to the Furnco Construction Corp. v. Waters, 438 U.S. 567, 578,

extent that those cases speak of an employers' "burden of 98 S.Ct. 2943, 2950, 57 L.Ed.2d 957 (1978); ceasequently,
proof" with respect to a legitimate business justification the judiciary should proceed with care before mandating that

defense, see, e.g., Dothant v. Rawlinson, 433 U.S. 321, 329, an employer must adopt a plaintiffs alternative selection or

97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977), they should hiring practice in respence to a Title VII suit.

have been understood to mean an employer's production-

butnot persuasion-burden. Cf., e.g., NLRB v. Transportation

Management Corp., 462 U.S. 393, 404, n. 7, 103 S.Ct. 2469, yy
2475, n. 7, 76 L.Ed.2d 667 (1983). The persuasion burden

here must remain with the plaintiff, for it is he who must prove For the reasons given above, the judgment of the Court of
that it was "because of such i-didd .al's race,

color,"
etc., Appeals is reversed, and the case is remanded for further

that he was denied a desired employment opportunity. See 42 proceedings consistent with this opinion
U.S.C. § 2000e-2(a).

It is so ordered.

(2)

Justice BLACKMUN, with whom Justice BRENNAN and
[11] Finally, if on remand the case reaches this point, Justice MARSHALL join, dissenting.

and respondente cannot persuade the trier of fact on .
I fully concur in Justice STEVENS' analysis of this case.

the question of petitioners' business necessity defense '
Today a bare majority of the Court takes three major strides

respondents may still be able to prevail. To do so, respondents . .
backwards in the battle against race discimrmation. It reaches

will have to persuade the factfinder that "other tests or
out to make last Term's plurality opinion in Watson v.

selection devices, without a similarly undesirable racial
Fort Worth Bank & Trust, 487 U.S. 977, 108 S.Ct. 2777,
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[10] In this phase, the employer carries the burden effect, would also serve the employer's legitimate [hiring] 
of producing evidence of a business justification for his 
employment practice. The burden of persuasion, however, 
remains with the disparate-impact plaintiff. To the extent 
that the Ninth Circuit held otherwise in its en bane decision 
in this case, see 810 F.2d, at 1485-1486, or in the panel's 
decision on remand, see 827 F.2d, at 445, 447-suggesting 
that the persuasion burden should shift to petitioners once 
respondents established a prima facie case of disparate impact 
-its decisions were erroneous. "[T]he ultimate burden of 
proving that discrimination against a protected group has 
been caused by a specific employment practice remains with 
the plaintiff at all times. " Watson, supra, 487 U.S., at 
997, 108 S.Ct., at 2790 (O'CONNOR, J.) (emphasis added). 
This rule conforms with the usual method for allocating 
persuasion and production burdens *660 in the federal 
courts, see Fed. Rule Evid. 301, and more specifically, 
it conforms to the rule in disparate-treatment cases that 
the plaintiff bears the burden of disproving an employer's 
assertion that the adverse employment action or practice was 
based solely on a legitimate neutral consideration. See Texas 
Dept. of Community Affairs v. Burdine, 450 U.S. 248, 256--
258, 101 S.Ct. 1089, 1095-1096, 67 L.Ed.2d 207 (1981). 
We acknowledge that some of our earlier decisions can be 
read as suggesting otherwise. See Watson, supra, 487 U.S., 
at 1006--1008, 108 S.Ct., at 2795-2796 (BLACKMUN, J., 
concurring in part and concurring in judgment). But to the 
extent that those cases speak of an employers' "burden of 
proof' with respect to a legitimate business justification 
defense, see, e.g., Dothard v. Rawlinson, 433 U.S. 321, 329, 
97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977), they should 
have been understood to mean an employer's production-
butnotpersuasion-burden. Cf., e.g., NLRBv. Iransportation 
Management Corp., 462 U.S. 393, 404, n. 7, 103 S.Ct. 2469, 
2475, n. 7, 76 L.Ed.2d 667 (1983). The persuasion burden 
here must remain with the plaintiff, for it is he who must prove 
that it was "because of such individual's race, color," etc., 
that he was denied a desired employment opportunity. See 42 
U.S.C. § 2000e--2(a). 

(2) 

[11] Finally, if on remand the case reaches this point, 
and respondents cannot persuade the trier of fact on 
the question of petitioners' business necessity defense, 
respondents may still be able to prevail. To do so, respondents 
will have to persuade the factfinder that "other tests or 
selection devices, without a similarly undesirable racial 

interest[ s ]"; by so demonstrating, respondents would prove 
that "[petitioners were] using [their] tests merely as a 
'pretext' for discrimination." **2127 Albemarle Paper 
Co., supra, 422 U.S., at 425, 95 S.Ct., at 2375; see 
also Watson, 487 U.S., at 998, 108 S.Ct., at 2790--2791 
(O'CONNOR, J.); id., at 1005-1006, 108 S.Ct., at 2794-
2795 (BLACKMUN, J., concurring in part and concurring in 
judgment). If respondents, having established a prima facie 
case, come forward with alternatives to petitioners' hiring 
practices that *661 reduce the racially disparate impact of 
practices currently being used, and petitioners refuse to adopt 
these alternatives, such a refusal would belie a claim by 
petitioners that their incumbent practices are being employed 
for nondiscriminatory reasons. 

[12] Of course, any alternative practices which respondents 
offer up in this respect must be equally effective as petitioners' 
chosen hiring procedures in achieving petitioners' legitimate 
employment goals. Moreover, "[t]actors such as the cost or 
other burdens of proposed alternative selection devices are 
relevant in determining whether they would be equally as 
effective as the challenged practice in serving the employer's 
legitimate business goals." Watson, supra, at 998, 108 
S.Ct., at 2790 (O'CONNOR, J.). "Courts are generally less 
competent than employers to restructure business practices," 
Furnco Construction Corp. v. Waters, 438 U.S. 567, 578, 
98 S.Ct. 2943, 2950, 57 L.Ed.2d 957 (1978); consequently, 
the judiciary should proceed with care before mandating that 
an employer must adopt a plaintiff's alternative selection or 
hiring practice in response to a Title VII suit. 

N 

For the reasons given above, the judgment of the Court of 
Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

Justice BLACKMUN, with whom Justice BRENNAN and 
Justice MARSHALL join, dissenting. 
I fully concur in Justice STEVENS' analysis of this case. 
Today a bare majority of the Court takes three major strides 
backwards in the battle against race discrimination. It reaches 
out to make last Term's plurality opinion in Watson v. 
Fort Worth Bank & Trust, 487 U.S. 977, 108 S.Ct. 2777, 
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101 L.Ed.2d 827 (1988), the law, thereby upsetting the of Title VII, the majority's opinion perfunctorily rejects a

longstanding distribution of burdens of proof in Title VII longstanding rule of law and anderestimates the probative

disparate-impact cases. It bars the use of internal work value of evidence of a racially stratified work force.
4 I cannot

force comparisons in the making of a prima *662 facie join this latest sojourn into judicial activism.
case of discrimination, even where the structure of the

industry in question renders any other statistical comparison

meaningless. And it requires practice-by-practice statistical

proof of causation, even where, as here, such proof would be *664 I

impossible.
I would have thought it superfluous to recount at this late

date the develan=ant of our Title VII jurisprudence, but the
The harshness of these results is well demonstrated by the

majority's facile treatment of settled law necessitates such
facts of this case. The salmon industry as described by this

a primer. This Court initially considered the meaning of
record takes us back to a kind of overt and institutionalized

Title VII in Griggs v. Duke Power Co., 401 U.S. 424, 91
discrimination we have not dealt with in years: a total

S.Ct. 849, 28 L.Ed.2d 158 (1971), in which a class of utility
residential and work environment organized on principles

company employees challenged **2129 the canditicr.iag of
of racial stratification and segregation, which, as Justice

entry into higher paying jobs upon a high school education
STEVENS points out, resembles a plantation economy. Post' or passage of two written tests. Despite evidence that "these
at -, n. 4. This industry long has been characterized by a

two requirements operated to render incligible a markedly
taste for discrimination of the old-fashioned sort: a preference

for hiring -hac to fill its lowest level positions, on the disproportionate number of Negroes," the Court of Appeals

condition that they stay there. The majority's legal rulings had held that becausc *665 there was no showing of an

essentially immunize these practices from attack under a Title intent to discriminate on account of race, there was no Title

VII disparate-impact analysis.
VII violation. Id., at 429, 91 S.Ct. at 852. Chief Justice

Burger's landmark opinion established that an employer may

Sadly, this comes as no surprise. One wonders whether violate the statute even when acting in complete good faith

the majority still believes that race discrimination-or, without any invidicüs intent. 6
Focusing on § 703(a)(2),

7 he

more accurately, race discrimination against nonwhites-is a explained:

problem in our society, or even remembers that it ever was.

Cf.Richmondv. J.A. Croson Co., 488 U.S. 469, 109 S.Ct. 706,
102 L.Ed.2d 854 (1989).

"The objective of Congress in the enactment of Title VII

is plain from the language of the statute. It was to achieve

equality of employment opportunities and remove barriers

Justice STEVENS, with whom Justice BRENNAN, Justice that have operated in the past to favor an idanüEable group

MARSHALL, and Justice BLACKMUN join, diamnting of white employees over other employees. Under the Act,

practices, procedures, or tests neutral on their face, and

Fully 18 years ago, this Court -W-:rly held that Title even neutral in terms of intent, cannot be maintained if they

VII of the Civil **2128 Rights Act of 1964 prohibits operate to 'freeze' the status quo of prior discri=inatenf

employment practices that have discriminatory effects as employment practices." 401 U.S., at 429-430, 91 S.Ct., at

well as those that are intended to discriminate. Griggs v. 852-853.

Duke Power Co., 401 U.S. 424, 91 S.Ct. 849, 28 L.Ed.2d The opinion in Griggs made it clear that a neutral practice

158 (1971). Federal courts and agencies consistently have that operates to exclude minorities is nevertheless lawful

enforced that interpretation, thus promoting our --ne-w if it serves a valid business purpose. "The touchstone is

goal of eli-inati-g barriers that define economic opportunity business necessity," the Court stressed. Id., at 431, 91 S.Ct.,

not by aptitude and ability but by race, color, national at 853. Because "Congress directed the thrust of the Act

*663 origin, and other traits that are easily An+mad but to the consequences of employment practices, not simply

utterly irrelevant to one's qualification for a particular job. 2 the motivation [,] ... Congress has placed on the cmployer

Regrettably, the Court retreats from these efforts in its review the burden of showing *666 that any given requiremant

of an interlocutory judgment respecting the "peculiar facts" of must have a manifest relationship to the employment in

this lawsuit. 3
Turning a blind eye to the meaning and purpose

question." 8
Id., at 432, 91 S.Ct., at 854 (emphasis in original).
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101 L.Ed.2d 827 (1988), the law, thereby upsetting the of Title VII, the majority's opinion perfunctorily rejects a 
longstanding distribution of burdens of proof in Title VII longstanding rule of law and underestimates the probative 
disparate-impact cases. It bars the use of internal work value of evidence of a racially stratified work force. 4 I cannot 
force comparisons in the making of a prima *662 facie join this latest sojourn into judicial activism. 
case of discrimination, even where the structure of the 
industry in question renders any other statistical comparison 
meaningless. And it requires practice-by-practice statistical 
proof of causation, even where, as here, such proof would be 
impossible. 

The harshness of these results is well demonstrated by the 
facts of this case. The salmon industry as described by this 
record takes us back to a kind of overt and institutionalized 
discrimination we have not dealt with in years: a total 
residential and work environment organized on principles 
of racial stratification and segregation, which, as Justice 
STEVENS points out, resembles a plantation economy. Post, 
at--, n. 4. This industry long has been characterized by a 
taste for discrimination of the old-fashioned sort: a preference 
for hiring nonwhites to fill its lowest level positions, on the 
condition that they stay there. The majority's legal rulings 
essentially immunize these practices from attack under a Title 
VII disparate-impact analysis. 

Sadly, this comes as no surprise. One wonders whether 
the majority still believes that race discrimination-or, 
more accurately, race discrimination against nonwhites-is a 
problem in our society, or even remembers that it ever was. 
Cf. Richmondv. J.A. Croson Co., 488 U.S. 469, 109 S.Ct. 706, 
102 L.Ed.2d 854 (1989). 

Justice STEVENS, with whom Justice BRENNAN, Justice 
MARSHALL, and Justice BLACKMUN join, dissenting. 

Fully 18 years ago, this Court unanimously held that Title 

VII of the Civil **2128 Rights Act of 1964 1 prohibits 
employment practices that have discriminatory effects as 
well as those that are intended to discriminate. Griggs v. 
Duke Power Co., 401 U.S. 424, 91 S.Ct. 849, 28 L.Ed.2d 
158 (1971). Federal courts and agencies consistently have 
enforced that interpretation, thus promoting our national 
goal of eliminating barriers that define economic opportunity 
not by aptitude and ability but by race, color, national 
*663 origin, and other traits that are easily identified but 

utterly irrelevant to one's qualification for a particular job. 2 

Regrettably, the Court retreats from these efforts in its review 
of an interlocutory judgment respecting the "peculiar facts" of 

this lawsuit. 3 Turning a blind eye to the meaning and purpose 

*664 I 

I would have thought it superfluous to recount at this late 
date the development of our Title VII jurisprudence, but the 
majority's facile treatment of settled law necessitates such 
a primer. This Court initially considered the meaning of 
Title VII in Griggs v. Duke Power Co., 401 U.S. 424, 91 
S.Ct. 849, 28 L.Ed.2d 158 (1971), in which a class of utility 
company employees challenged **2129 the conditioning of 
entry into higher paying jobs upon a high school education 
or passage of two written tests. Despite evidence that "these 
two requirements operated to render ineligible a markedly 

disproportionate number ofNegroes," 5 the Court of Appeals 
had held that because *665 there was no showing of an 
intent to discriminate on account of race, there was no Title 
VII violation. Id., at 429, 91 S.Ct. at 852. Chief Justice 
Burger's landmark opinion established that an employer may 
violate the statute even when acting in complete good faith 

without any invidious intent. 6 Focusing on§ 703(a)(2), 7 he 
explained: 

"The objective of Congress in the enactment of Title VII 
is plain from the language of the statute. It was to achieve 
equality of employment opportunities and remove barriers 
that have operated in the past to favor an identifiable group 
of white employees over other employees. Under the Act, 
practices, procedures, or tests neutral on their face, and 
even neutral in terms of intent, cannot be maintained if they 
operate to 'freeze' the status quo of prior discriminatory 
employment practices." 401 U.S., at 429--430, 91 S.Ct., at 
852- 853. 

The opinion in Griggs made it clear that a neutral practice 
that operates to exclude minorities is nevertheless lawful 
if it serves a valid business purpose. "The touchstone is 
business necessity," the Court stressed. Id., at 431, 91 S.Ct., 
at 853. Because "Congress directed the thrust of the Act 
to the consequences of employment practices, not simply 
the motivation [,] ... Congress has placed on the employer 
the burden of showing *666 that any given requirement 
must have a manifest relationship to the employment in 

question." 8 Id., at 432, 91 S.Ct., at854 (emphasis in original). 
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Congress has declined to act-as the Court now sees fit *669 that distinctic-n, thoughtful reflection on common-

-to limit the reach of this "disparate-impact"
theory, see law pleading principles clarifies the ñ=d-.-ental differences

Teamsters v. United States, 431 U.S. 324, 335, n. 15, 97 between the two types of "burdens of proof." 15 In the
S.Ct. 1843, 1854, n. 15, 52 L.Ed.2d 396 (1977); indeed it

ordinary civil trial, the plaind"bears the burden ofpersuading
has extended its application.9 **2130 This approval lends the trier of fact that the defendant has harmed her. See, e.g.,

added force to the Griggs holding. 2 Restatement (Second) of Torts §§ 328 A, 433 B (1965)
(hereinafter Restatement). The defendant may undercut

The Griggs framework, with its focus on ostensibly neutral plaintims efforts both by confronting plaintifPs evidence

quéñcatica standacds, proved inappasite for analyzing an during her case in chief and by submitting countervailing

individual employee's claim, brought under § 703(a)(1),
10 evidence during its own case. 16 But if the plaintiff proves the

that an employer intentic="y discriminated on account of existence of the harmful act, the defendant can escape liability

race. *667 The means for dete-ining intent absent direct only by peronading the factfinder that the act was justified

evidence was outlined in McDonnell Douglas Corp. v. Green,
or excusable. See, e.g., Restatement §§ 454-461, 463-467.

411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), and The plaintiEin turn may try to refute this affirmative defense.

Texas Dept. of Community Afairs v. Burdine, 450 U.S. 248,
Although the burdens of producing evidence regarding the

101 S.Ct. 1089, 67 L.Ed.2d 207 (1981), two opinions written existence of harm or excuse thus shift between the plaintiff

by Justice Powell for - -ess Courts. In such a "disparate- *670 and the defendant, the burden of proving either

treatment"
case, see Teamsters, 431 U.S., at 335, n. 15, 97 preposinen remains throughout on the party asserting it.

S.Ct., at 1854, n. 15, the plaintiffs initial burden, which is "not
6ñcross,"

450 U.S., at 253, 101 S.Ct., at 1093, is to establish **2132 In a disparate-treatment case there is no

"a prima facie case of racial discrimination," 411 U.S., at
"discri-i--den" within the meaning of Title VII unless the

802, 93 S.Ct., at 1824, that is, to create a presumption of employer intentionally treated the employee unfairly because

unlawful discri---Een by "alimina+ [ing] the most common ofrace. Therefore, the employee retains the burden of proving
. . 12 the existence of intent at all times. If there is direct evidence

nondsonminatory reasons for the plaintiffs
rejection."

450 U.S., at 254, 101 S.Ct., at 1094. "The burden then
of intent, the employee may have little difficulty persuading
the factfinder that discrirninatian has occurred. But in the

must shift to the employer to articulate some legitimate
. .

'
likelier event that intent has to be established by inference, the

nondiscr-=aten reason for the employee's rejection." 411

U.S., at 802, 93 S.Ct., at 1824; see 450 U.S., at 254, 101
employee may resoCo &e onne urene inquiñ. In

S.Ct., at 1094. Finally, *668 because "Title VII does not ...
ener instance, the employer may undermine the e=playaws

evidence but has no independent burden of persuasion.
permit [the employer] to use [the employee's] conduct as a

pretext for the sort of discrimination prohibited by § 703(a) In contrast, intent plays no role in the disparate-impact(1),"
the employee "must be given a full and fair opportunity .

inquiry. The question, rather, is whether an employment
to demenct•ate by competent evidence that the presumptively . .

practice has a sigmGcant, adverse effect on an identifiable
valid reasons for his rejection were in fact a coverup for a

class of workers-regardless of the cause or motive for the
racially discr miñatary

decision." 411 U.S., at 804-805, 93
practice. The employer may attempt to contradict the factual

S.Ct., at 1825; see 450 U.S., at 256, 101 S.Ct., at 1095. While
basis for this effect; that is, to prevent the emnlavaa from

the burdens of producing evidence thus shift, the "ultimate
. establishing a prima facie case. But when an employer is faced

burden of persuadmg the trier of fact that the defendant .
. . with sufficient proof of disparate impact its only recourse is

intentionally discr:==ated against the plaintiff remains at all '

to justify the practice by explaining why it is necessary to the
times **2131 with the

plaintiff." 13 450 U.S., at 253, 101 operation of business. Such a justification is a classic example
S.Ct., at 1093.

of an añirmadve defusa 17

Daciciane of this Court and other federal courts repeatedly
*671 Failing to explore the interplay between these distinct

have recognized that while the employer's burden in a
orders of proof, the Court announces that our frequent

disparate-treatment case is simply one of coming forward
. statements that the employer shoulders the burden of proof

with evidence of legitimate hainacc purpose, its burden m
. . . . respecting business necessity "should have been understood

a &cnarate-impact case is proof of an affirmative defense of

14
to mean an employer's production-but not persuasion

business necessity. Although the majority's opinion blurs
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Congress has declined to act-as the Court now sees fit 
-to limit the reach of this "disparate-impact" theory, see 
Teamsters v. United States, 431 U.S. 324, 335, n. 15, 97 
S.Ct. 1843, 1854, n. 15, 52 L.Ed.2d 396 (1977); indeed it 

has extended its application. 9 **2130 This approval lends 
added force to the Griggs holding. 

The Griggs framework, with its focus on ostensibly neutral 
qualification standards, proved inapposite for analyzing an 

individual employee's claim, brought under § 703(a)(l), 10 

that an employer intentionally discriminated on account of 

race. 11 *667 The means for determining intent absent direct 
evidence was outlined in McDonnell Douglas Corp. v. Green, 
411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), and 
Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 
101 S.Ct. 1089, 67 L.Ed.2d 207 (1981), two opinions written 
by Justice Powell for unanimous Courts. 1n such a "disparate-
treatment" case, see Teamsters, 431 U.S., at 335, n. 15, 97 
S.Ct., at 1854, n. 15, the plaintiff's initial burden, which is "not 
onerous," 450 U.S., at 253, 101 S.Ct., at 1093, is to establish 
"a prima facie case of racial discrimination," 411 U.S., at 
802, 93 S.Ct., at 1824, that is, to create a presumption of 
unlawful discrimination by "eliminat [ing] the most common 

nondiscriminatory reasons for the plaintiff's rejection." 12 

450 U.S., at 254, 101 S.Ct., at 1094. "The burden then 
must shift to the employer to articulate some legitimate, 
nondiscriminatory reason for the employee's rejection." 411 
U.S., at 802, 93 S.Ct., at 1824; see 450 U.S., at 254, 101 
S.Ct., at 1094. Finally, *668 because "Title VII does not ... 
permit [the employer] to use [the employee's] conduct as a 
pretext for the sort of discrimination prohibited by§ 703(a) 
(1)," the employee "must be given a full and fair opportunity 
to demonstrate by competent evidence that the presumptively 
valid reasons for his rejection were in fact a coverup for a 
racially discriminatory decision." 411 U.S., at 804-805, 93 
S.Ct., at 1825; see 450U.S., at 256, 101 S.Ct., at 1095. While 
the burdens of producing evidence thus shift, the "ultimate 
burden of persuading the trier of fact that the defendant 
intentionally discriminated against the plaintiff remains at all 
times **2131 with the plaintiff." 13 450 U.S., at 253, 101 
S.Ct., at 1093. 

Decisions of this Court and other federal courts repeatedly 
have recognized that while the employer's burden in a 
disparate-treatment case is simply one of coming forward 
with evidence of legitimate business purpose, its burden in 
a disparate-impact case is proof of an affirmative defense of 

business necessity. 14 Although the majority's opinion blurs 

*669 that distinction, thoughtful reflection on common-
law pleading principles clarifies the fundamental differences 

between the two types of ''burdens of proof." 15 In the 
ordinary civil trial, the plaintiffbears the burden of persuading 
the trier of fact that the defendant has harmed her. See, e.g., 
2 Restatement (Second) of Torts §§ 328 A, 433 B (1965) 
(hereinafter Restatement). The defendant may undercut 
plaintiff's efforts both by confronting plaintiff's evidence 
during her case in chief and by submitting countervailing 

evidence during its own case. 16 But if the plaintiff proves the 
existence of the harmful act, the defendant can escape liability 
only by persuading the factfinder that the act was justified 
or excusable. See, e.g., Restatement§§ 454-461, 463-467. 
The plaintiff in turn may try to refute this affirmative defense. 
Although the burdens of producing evidence regarding the 
existence of harm or excuse thus shift between the plaintiff 
*670 and the defendant, the burden of proving either 

proposition remains throughout on the party asserting it. 

**2132 In a disparate-treatment case there is no 
"discrimination" within the meaning of Title VII unless the 
employer intentionally treated the employee unfairly because 
of race. Therefore, the employee retains the burden of proving 
the existence of intent at all times. If there is direct evidence 
of intent, the employee may have little difficulty persuading 
the factfinder that discrimination has occurred. But in the 
likelier event that intent has to be established by inference, the 
employee may resort to the McDonnell/ Burdine inquiry. In 
either instance, the employer may undermine the employee's 
evidence but has no independent burden of persuasion. 

1n contrast, intent plays no role in the disparate-impact 
inquiry. The question, rather, is whether an employment 
practice has a significant, adverse effect on an identifiable 
class of workers-regardless of the cause or motive for the 
practice. The employer may attempt to contradict the factual 
basis for this effect; that is, to prevent the employee from 
establishing a prima facie case. But when an employer is faced 
with sufficient proof of disparate impact, its only recourse is 
to justify the practice by explaining why it is necessary to the 
operation ofbusiness. Such a justification is a classic example 

of an affirmative defense. 17 

*671 Failing to explore the interplay between these distinct 
orders of proof, the Court announces that our frequent 
statements that the employer shoulders the burden of proof 
respecting business necessity "should have been understood 
to mean an employer's production-but not persuasion 
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-burden." 18
Ante, at 2126. Our opinions always have 433; cf. Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct.

emphasized that in a disparate-impact case the employer's 1775, 104 L.Ed.2d 268 (1989). Thus in a disparate-impact

burden is weighty. "The touchstone," the Court said in Griggs, case, proof of numerous quesdenable emplaymcñt practices

"is business necessity." 401 U.S., at 431, 91 S.Ct., at 853. ought to fortify an employee's assertion that the practices

Later, we held that prison administrators had failed to "rebu caused racial disparities. 20
Ordinary principles of fairness

[t] the prima facie case of discrimination by showing that the require that Title VII actions be tried like "any
lawsuit." Cf.

height and weight requirements are ... essential to effective U.S. Postal Service Bd. of Governors v. Aikens, 460 U.S. 711,

job performance," Dothard v. Rawlinson, 433 U.S. 321, 331, 714, n. 3, 103 S.Ct. 1478, 1481, n. 3, 75 L.Ed.2d 403 (1983).

97 S.Ct. 2720, 2727, 53 L.Ed.2d 786 (1977). Cf. n. 14, supra. I The changes the majority makes today, tipping the scales in

am thus actcMehed to read that the "tovehet=a of this inquiry favor of employers, are not faithful to those principles.

is a reasoned review of the employer's justification for his

use of the challenged practice.... [T]here is no requirement

that the challenged practice be ... 'essential,' "
ante, at 2126.

This casual-almost summary **2133 -rejection *672

of the statutory construction that developed in the wake of Petitiõñcrs seek reversal of the Court of Appeals and
Griggs is most di°+".-bing. I have always believed that the dismissal of this suit on the ground that respondents' statistical
Griggs opinion correctly reflected the intent of the Congress evidence failed to prove a prima facie case of discrimina+i=

that enacted Title VII. Even if I were not so persuaded, I could Brief for Petitioners 48. The District Court concluded "there
not join a rejecdon of a consistent interpre+anen of a federal were 'significant disparities' " between the racial composition
statute. Congress frequandy revisits this statutory scheme and of the cannery workers and the noncannery workers, but
can readily correct our mistakes if we misread its meaning· it "made no precise numerical findings" on this and other
Jehmen v. Transportation Agency, Santa Clara Cty., 480 critical points. See ante, at 2121, n. 5. Given this dearth
U.S. 616, 644, 107 S.Ct. 1442, 1458, 94 L.Ed.2d 615 (1987) of findings and the Court's newly articulated preference for

(STEVENS, J., concurring); Runyon v. McCrary, 427 U.S· individualized proof of causation, it would be manifestly
160, 190-192, 96 S.Ct. 2586, 2604-2605, 49 L.Ed.2d 415 unfair to consider respondents' evidence in the aggregate

(1976) (STEVENS, J., concurring). See McNally v. United and deem it insufficient. Thus the Court properly rejects

States, 483 U.S. 350, 376, 107 S.Ct. 2875, 2890, 97 L.Ed.2d petitioners' request for a finaljudgment **2134 and remands
292 (1987) (STEVENS, J., dissenting); Commissioner v. for further determination of the strength of respondents' prima

Fink, 483 U.S. 89, 102-105, 107 S.Ct. 2729, 2736-2738, facie case. See ante, at 2123. Even at this juncture, however, I
97 L.Ed.2d 74 (1987) (STEVENS, J., dissenting); see also believe that respondents' evidence deserves greater credit than
Rodriguez de Quijas v. Shearson/American Express, Inc., 490 the majority allows.
U.S. 477, 486, 109 S.Ct. 1917, 1922, 104 L.Ed.2d 526 (1989)

(STEVENS, J., dissenting). *674 Statistical evidence of discrimination should compare

the racial composition of employees in disputed jobs to that
Also troubling is the Court's apparent redefinition of the " 'of the qualified ... pepdanen in the relevant labor market.'
employees' burden of proof in a disparate-impact case· "

Ante, at 2121 (quoting Ha-e!wood School Dist. v. United
No prima facie case will be made, it declares, unless the States, 433 U.S. 299, 308, 97 S.Ct. 2736, 2741, 53 L.Ed.2d
employees "

'isolat[e] and identif[y] the specific employment 768 (1977)). That statement leaves open the definition of
practices that are allegedly responsible for any observed the qualified population and the relevant labor market. Our
statistical disparities.' "

Ante, at 2124 (quoting Watson v· previous opinicñs, e.g., New York City Transit Authority v.
Fort Worth Bank & Trust, 487 U.S. 977, 994, 108 S.Ct· Beazer, 440 U.S. 568, 584-586, 99 S.Ct. 1355, 1365-1366,
2777, 2789, 101 L.Ed.2d 827 (1988) (plurality opiden))· 59 L.Ed.2d 587 (1979); Dothard v. Rawlinson, 433 U.S., at

This addi+ienal proof requirement is unwarranted. " It is 329-330, 97 S.Ct., at 2726-2727 ; Albemarle Paper Co. v.

elementary that a plaintiff cannot recover upon proof of injury Moody, 422 U.S. 405, 425, 95 S.Ct. 2362, 2375, 45 L.Ed.2d

alone; rather, the plaintiff must connect the injury to an act 280 (1975); Griggs, 401 U.S., at 426, 430, n. 6, 91 S.Ct.,

of the defendant in order to ac+ahlich prima facie that the at 851, 853, n. 6, demen.c+cate that in reviewing statistical

defendant is liable. E.g., Restatement § 430. Although the evidence, a court should not strive for numerical exacü+ude at

causal link must have substance, the act *673 need not the expense of the needs of the particular case.

constitute the sole or primary cause of the harm. §§ 431-
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-burden." 18 Ante, at 2126. Our opinions always have 
emphasized that in a disparate-impact case the employer's 
burden is weighty. "The touchstone," the Court said in Griggs, 
"is business necessity." 401 U.S., at 431, 91 S.Ct., at 853. 
Later, we held that prison administrators had failed to "rebu 
[t] the prima facie case of discrimination by showing that the 
height and weight requirements are ... essential to effective 
job performance," Dothard v. Rawlinson, 433 U.S. 321, 331, 
97 S.Ct. 2720, 2727, 53 L.Ed.2d 786 (1977). Cf. n. 14, supra. I 
am thus astonished to read that the "touchstone of this inquiry 
is a reasoned review of the employer's justification for his 
use of the challenged practice.... [T]here is no requirement 
that the challenged practice be ... 'essential,'" ante, at 2126. 
This casual-almost summary **2133 -rejection *672 
of the statutory construction that developed in the wake of 
Griggs is most disturbing. I have always believed that the 
Griggs opinion correctly reflected the intent of the Congress 
that enacted Title VII. Even ifl were not so persuaded, I could 
not join a rejection of a consistent interpretation of a federal 
statute. Congress frequently revisits this statutory scheme and 
can readily correct our mistakes if we misread its meaning. 
Johnson v. Transporlation Agency, Santa Clara Cty., 480 
U.S. 616, 644, 107 S.Ct. 1442, 1458, 94 L.Ed.2d 615 (1987) 
(STEVENS, J., concurring); Runyon v. McCrary, 427 U.S. 
160, 190-192, 96 S.Ct. 2586, 2604-2605, 49 L.Ed.2d 415 
(1976) (STEVENS, J., concurring). See McNally v. United 
States, 483 U.S. 350, 376, 107 S.Ct. 2875, 2890, 97 L.Ed.2d 
292 (1987) (STEVENS, J., dissenting); Commissioner v. 
Fink, 483 U.S. 89, 102- 105, 107 S.Ct. 2729, 2736--2738, 
97 L.Ed.2d 74 (1987) (STEVENS, J., dissenting); see also 
Rodriguez de Quijas v. Shearson/American Express, Inc., 490 
U.S. 477,486, 109 S.Ct. 1917, 1922, 104 L.Ed.2d526 (1989) 
(STEVENS, J., dissenting). 

Also troubling is the Court's apparent redefinition of the 
employees' burden of proof in a disparate-impact case. 
No prima facie case will be made, it declares, unless the 
employees" 'isolat[e] and identif[y] the specific employment 
practices that are allegedly responsible for any observed 
statistical disparities.' " Ante, at 2124 (quoting Watson v. 
Forl Worlh Bank & Trust, 487 U.S. 977, 994, 108 S.Ct. 
2777, 2789, 101 L.Ed.2d 827 (1988) (plurality opinion)). 

This additional proof requirement is unwarranted. 19 It is 
elementary that a plaintiff cannot recover upon proof of injury 
alone; rather, the plaintiff must connect the injury to an act 
of the defendant in order to establish prima facie that the 
defendant is liable. E.g., Restatement § 430. Although the 
causal link must have substance, the act *673 need not 
constitute the sole or primary cause of the harm. §§ 431-

433; cf. Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 
1775, 104 L.Ed.2d 268 (1989). Thus in a disparate-impact 
case, proof of numerous questionable employment practices 
ought to fortify an employee's assertion that the practices 

caused racial disparities. 20 Ordinary principles of fairness 
require that Title VII actions be tried like "any lawsuit." Cf. 
U.S. Postal Service Bd. of Governors v. Aikens, 460 U.S. 711, 
714, n. 3,103 S.Ct. 1478, 1481, n. 3, 75 L.Ed.2d403 (1983). 
The changes the majority makes today, tipping the scales in 
favor of employers, are not faithful to those principles. 

II 

Petitioners seek reversal of the Court of Appeals and 
dismissal of this suit on the ground that respondents' statistical 
evidence failed to prove a prima facie case of discrimination. 
Brief for Petitioners 48. The District Court concluded "there 
were 'significant disparities'" between the racial composition 
of the cannery workers and the noncannery workers, but 
it "made no precise numerical findings" on this and other 
critical points. See ante, at 2121, n. 5. Given this dearth 
of findings and the Court's newly articulated preference for 
individualized proof of causation, it would be manifestly 
unfair to consider respondents' evidence in the aggregate 
and deem it insufficient. Thus the Court properly rejects 
petitioners' request for a final judgment **2134 and remands 
for further determination of the strength of respondents' prima 
facie case. See ante, at 2123. Even at this juncture, however, I 
believe that respondents' evidence deserves greater credit than 
the majority allows. 

*674 Statistical evidence of discrimination should compare 
the racial composition of employees in disputed jobs to that 
"'of the qualified ... population in the relevant labor market.' 
"Ante, at 2121 (quoting Hazelwood School Dist. v. United 
States, 433 U.S. 299, 308, 97 S.Ct. 2736, 2741, 53 L.Ed.2d 
768 (1977)). That statement leaves open the definition of 
the qualified population and the relevant labor market. Our 
previous opinions, e.g., New York City Transit Authority v. 
Beazer, 440 U.S. 568, 584-586, 99 S.Ct. 1355, 1365- 1366, 
59 L.Ed.2d 587 (1979); Dothard v. Rawlinson, 433 U.S., at 
329-330, 97 S.Ct., at 2726--2727; Albemarle Paper Co. v. 
Moody, 422 U.S. 405, 425, 95 S.Ct. 2362, 2375, 45 L.Ed.2d 
280 (1975); Griggs, 401 U.S., at 426, 430, n. 6, 91 S.Ct., 
at 851, 853, n. 6, demonstrate that in reviewing statistical 
evidence, a court should not strive for numerical exactitude at 
the expense of the needs of the particular case. 
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The District Court's fiñdiñgs of fact depict a unique refers to "this relevant geographical area for cannery worker,

industry. Canneries often are located in remote, sparsely laborer, and other nonskilled jobs," 34 EPD ¶ 34,437, p.

pepdated areas of Alaska. 34 EPD ¶ 34,437, p. 33,825 33,828. There *676 is no express finding of the relevant

(WD Wash.1983). Most jobs are seasonal, with the season's labor market for noncannery jobs.

length and the canneries' personnel needs varying not just

year to year but day to day. Ibid. To fill their employment Even ass==
=g that the District Court properly defined

requirements, pedde=ars must recruit and transport many the relevant geograpMea.1 area, its apparent as-.-p±n that

cannery workers and noncannery workers from States in the pop ities in that area constituted the "available labor

the Pacific Northwest. Id., at 33,828. Most cannery workers supply,"
ibid., is not adequately founded. An undisputed

come from a union local based outside Alaska or from requirement for employment either as a cannery or

Native villages near the canneries. Ibid. Employees in the noncannery worker is availability for seasonal cmployment

noncannery positions-the positions that are "at issue"- in the far reaches of Alaska. Many noncannery workers,
learn of op=ings by word of mouth; the jobs seldom are furthermore, must be available for preseason work. Id., at

posted or advertised, and there is no promotion to noncannery 33,829, 33,833-33,834. Yet the record does not identify
jobs from within the cannery

workers' ranks. Id., at 33,827- the portion of the general population in Alaska, California,

33,828. and the Pacific Northwest that would accept this type

of employment. 23 This deficiency respecting a crucial
In general, the District Court found the at-issue jobs to require job qualineation diminishes the usefulness of peEtieners'
"skills,"

ranging from English literacy, typing, and "ability to statistical evidence. In contrast,
respondents'

evidence,
use seam micmmcters, gauges, and mechanic's hand tools"

comparing racial composides within the work force,

to "good health" and a driver's license. 21
Id., at *675 identifies a pool of workers willing to work during the

33,833-33,834. All cannery
workers'

jobs, like a handful of relevant times and familiar with the workings of the

at-issue paside==, are unskilled, and the court found that industry. Surely this is more probative than the ==+=ª=ad

the intensity of the work during canning season precludes general pepdaEen statistics on which pennanm focus. Cf.

on-the-job training for skilled noncannery positions. Id., at Hazelwood, 433 U.S., at 308, n. 13, 97 S.Ct., at 2742, n. 13;

33,825. It made no findings regarding the extent to which Teamsters, 431 U.S., at 339-340, n. 20, 97 S.Ct., at 1856, n.

the cannery workers already are qualified for at-issue jobs: 20.

individual plaintiffs testified persuasively that they were fully

qualified for such jobs,
22

but the court neither credited nor *677 Evidence that virtually all the employees in the

discredited this testimony. Although there are no findings major categories of at-issue jobs were white,
24

whereas

concerning wage differentials, the parties seem to agree about two-thirds of the cannery workers were nonwhite,
25

that wages for cannery workers are lower than those for
may not by itself suffice to establish a prima facie case of

noncannery workers, skilled or unskilled. The District Court - - 26disen=mation. But such evidence of racial stratification
found that "nearly

all"
cannery workers are nonwhite, while

puts the specific employment practices challanced by
the percentage of nonwhites employed in the entire Alaska

respondents into perspective. Petitiancis **2136 recruit
salmon canning industry "has stabilized at about 47% to

emn1=ees for at-issue jobs from outside the work force50%."
Id., at 33,829. The precise stratification of the work

-"
.

rather than from lower paying, overwl m=ly nonwhite
force is not described in the findings, but the parties seem . .

cannery worker positions. 34 EPD ¶ 34,437, pp. 33,828-
to agree that the noncannery jobs are predominantly held by 33,829. Infe==ation about availability of at-issue positions
whites.

is conducted by word of mouth;
27

therefore, *678 the

Petitioners contend that the relevant labor market in this case maintenance of housing and mess halls that separate the

is the general population of the " 'external' labor market largely white noncannery work force from the cannery

for the jobs at issue." Brief for Petitioners 17. **2135 workers, id., at 33,836, 33,843-33,844, coupled with the

While they would rely on the District Court's ".-di-p in tendency toward nepotistic hiring,
28 are obvious barriers

this regard, those findings are ambiguous. At one point to cmplGymcñt opportunities for nonwhites. Putting to one

the District Court specifies "Alaska, the Pacific Northwest, side the issue of business je+iñcancñs, it would be quite

and California" as "the geographical region from which wrong to conclude that these practices have no discr½±~y

[petitioners] draw their employees," but its next finding conséqüéücc. 29 Thus I agree with the Court of Appeals, 827
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The District Court's findings of fact depict a unique 
industry. Canneries often are located in remote, sparsely 
populated areas of Alaska. 34 EPD 1 34,437, p. 33,825 
(WD Wash.1983). Most jobs are seasonal, with the season's 
length and the canneries' personnel needs varying not just 
year to year but day to day. Ibid. To fill their employment 
requirements, petitioners must recruit and transport many 
cannery workers and noncannery workers from States in 
the Pacific Northwest. Id., at 33,828. Most cannery workers 
come from a union local based outside Alaska or from 
Native villages near the canneries. Ibid. Employees in the 
noncannery positions-the positions that are "at issue"-
learn of openings by word of mouth; the jobs seldom are 
posted or advertised, and there is no promotion to noncannery 
jobs from within the cannery workers' ranks. Id. , at 33,827-
33,828. 

In general, the District Court found the at-issue jobs to require 
"skills," ranging from English literacy, typing, and "ability to 
use seam micrometers, gauges, and mechanic's hand tools" 

to "good health" and a driver's license. 21 Id., at *675 
33,833-33,834. All cannery workers' jobs, like a handful of 
at-issue positions, are unskilled, and the court found that 
the intensity of the work during canning season precludes 
on-the-job training for skilled noncannery positions. Id., at 
33,825. It made no findings regarding the extent to which 
the cannery workers already are qualified for at-issue jobs: 
individual plaintiffs testified persuasively that they were fully 

qualified for such jobs, 22 but the court neither credited nor 
discredited this testimony. Although there are no findings 
concerning wage differentials, the parties seem to agree 
that wages for cannery workers are lower than those for 
noncannery workers, skilled or unskilled. The District Court 
found that "nearly all" cannery workers are nonwhite, while 
the percentage of nonwhites employed in the entire Alaska 
salmon canning industry "has stabilized at about 4 7% to 
50%." Id., at 33,829. The precise stratification of the work 
force is not described in the findings, but the parties seem 
to agree that the noncannery jobs are predominantly held by 
whites. 

Petitioners contend that the relevant labor market in this case 
is the general population of the " 'external' labor market 
for the jobs at issue." Brief for Petitioners 17. **2135 
While they would rely on the District Court's findings in 
this regard, those findings are ambiguous. At one point 
the District Court specifies "Alaska, the Pacific Northwest, 
and California" as "the geographical region from which 
[petitioners] draw their employees," but its next finding 

refers to "this relevant geographical area for cannery worker, 
laborer, and other nonskilled jobs," 34 EPD ,r 34,437, p. 
33,828. There *676 is no express finding of the relevant 
labor market for noncannery jobs. 

Even assuming that the District Court properly defined 
the relevant geographical area, its apparent assumption that 
the population in that area constituted the "available labor 
supply," ibid., is not adequately founded. An undisputed 
requirement for employment either as a cannery or 
noncannery worker is availability for seasonal employment 
in the far reaches of Alaska. Many noncannery workers, 
furthermore, must be available for preseason work. Id., at 
33,829, 33,833-33,834. Yet the record does not identify 
the portion of the general population in Alaska, California, 
and the Pacific Northwest that would accept this type 

of employment. 23 This deficiency respecting a crucial 
job qualification diminishes the usefulness of petitioners' 
statistical evidence. In contrast, respondents' evidence, 
comparing racial compositions within the work force, 
identifies a pool of workers willing to work during the 
relevant times and familiar with the workings of the 
industry. Surely this is more probative than the untailored 
general population statistics on which petitioners focus. Cf. 
Hazelwood, 433 U.S., at 308, n. 13, 97 S.Ct., at 2742, n. 13; 
Teamsters, 431 U.S., at 339-340, n. 20, 97 S.Ct., at 1856, n. 
20. 

*677 Evidence that virtually all the employees in the 

major categories of at-issue jobs were white, 24 whereas 

about two-thirds of the cannery workers were nonwhite, 25 

may not by itself suffice to establish a prima facie case of 

discrimination. 26 But such evidence of racial stratification 
puts the specific employment practices challenged by 
respondents into perspective. Petitioners **2136 recruit 
employees for at-issue jobs from outside the work force 
rather than from lower paying, overwhelmingly nonwhite, 
cannery worker positions. 34 EPD ,r 34,437, pp. 33,828-
33,829. Information about availability of at-issue positions 

is conducted by word of mouth; 27 therefore, *678 the 
maintenance of housing and mess halls that separate the 
largely white noncannery work force from the cannery 
workers, id., at 33,836, 33,843-33,844, coupled with the 

tendency toward nepotistic hiring, 28 are obvious barriers 
to employment opportunities for nonwhites. Putting to one 
side the issue of business justifications, it would be quite 
wrong to conclude that these practices have no discriminatory 

consequence. 29 Thus I agree with the Court of Appeals, 827 
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F.2d 439, 444-445 (CA9 1987), that when the District Court
from the body of law engandered by this ésparate-i-pact

makes the adétional
fliiding prescribed today, it should treat

*679 theory, reformulating the order ofproof and the weight

the evidence of racial stratification in the work force as a
of the parties' hurdanc Why the Court undertakes these

significant element of respondan+s' prima facie case.
unwise changes in elementary and eminently fair rules is a

mystery to me.

I respectfully dissent.
III

The majority's opinion begins with recognition of the settled All Citations
rule that that "a facially neutral employment practice may
be deemed violative of Title VII without evidence of the 490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 733, 49 Fair

employer's subjective intent to discriminate that is required Empl.Prac.Cas. (BNA) 1519, 50 Empl. Prac. Dec. P 39,021,

in a 'disparate-treatment' case."
Ante, at 2119. It then departs 57 USLW 4583

Footnotes
* The syllabus ennatitutan no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.

1 Title 42 U.S.C. § 2000e-2(a), provides:

"(a) It shall be an unlawful employment practice for an employer-

"(1) to fail or refuse to hire or to discharge any individüal, or otherwise to discriminate against any individual with respect

to his compensation, terms, conditions, or privileges of employment, hacanna of such individual's race, color, religion,

sex, or national origin; or

"(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or

tend to deprive any |..d .L| of employment opportunities or otherwise adversely affect his status as an employee,
because of such individual's race, color, religion, sex, or national origin."

2 "Independent fishermen catch the salmon and tum them over to company-owned boats called 'tandarn ' which transport

the fish from the fishing grounds to the cannariac Once at the caññêry, the fish are eviscarated, the eggs pulled, and

they are cleaned. Then, operating at a rate of apprnrimataly four cans per second, the salmon are filled into cans. Next,
the canned salmon are cooked under precise time-temperature requkements e""ªsd by the FDA, and the cans are

inspected to ensure that proper seals are maintained on the top, bottom and sides." 768 F.2d 1120, 1123 (CA9), vacated,
787 F.2d 462 (1985).

3 The m-.n-ann-rf jobs were dancrihad as follows by the Court of Appeals: "Machinists and anginaars are hired to maintain

the smooth and continuous operation of the canning equipment. Quality control peæenne! conduct the FDA-required

inspections and recordkeeping. Tenders are staffed with a crew nacanmary to operate the vessel. A variety of support

pesennel are employed to operate the entire cannery
cr--

|ts, including, for example, cooks, carpenters, store-

keepers, bookkeepers, beach gangs for dock yard labor and construction,
etc." 768 F.2d, at 1123.

4 The fact that neither the District Court, nor the Ninth Circuit en banc, nor the subsequent Court of Appeals panel ruled

for respandents on their disparate-treatment claims-i.e., their allegations of intentional racial di=E:::E::=h-warrants

particular attention in light of the dissents' comment that the canneries "bear an üñssitling ragornblance to aspects of a

p!entat!en economy."
Post, at 2127-2128, n. 4 (STEVENS, J., dissenting); post, at 2136 (BLACKMUN, J., dismanting)

Whatever the "ranarnblans"a " the unanimous view of the lower courts in this litigation has been that respondents did

not prove that the cannarian practice intentione! racial discnminet!en. Consequently, Justice BLACKMUN's hyperbolic

allegation that our decision in this case indicates that this Court no longer "believes that race discri'hs»1 ... against

nonwhiteS ... is a problem in our society,"
ibid., is inapt. Of course, it is ürfe-ter.-te!y true that race dirimetion exists

in our country. That does not mean, however, that it exists at the cannaries-or more precisely, that it has been proved

to exist at the canneries.

Indeed, Justice STEVENS concedes that respondents did not press before us the legal theories under which the

aspects of cannery life that he finds to most resemble a "p'-d=" -n economy" might be unlawful. Post, at 2128, n. 4.

Thus, the question here is not whether we "approve" of petitioners' emp:uysisñt practices or the society that exists at

the canneries, but, rather, whether respondents have properly established that these practicas violate Title VII.
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F.2d 439, 444-445 (CA9 1987), that when the District Court 
makes the additional findings prescribed today, it should treat 
the evidence of racial stratification in the work force as a 
significant element of respondents' prima facie case. 

from the body of law engendered by this disparate-impact 
*679 theory, reformulating the order of proof and the weight 

of the parties' burdens. Why the Court undertakes these 
unwise changes in elementary and eminently fair rules is a 
mystery to me. 

I respectfully dissent. 
m 

The majority's opinion begins with recognition of the settled 
rule that that "a facially neutral employment practice may 
be deemed violative of Title VII without evidence of the 
employer's subjective intent to discriminate that is required 
in a 'disparate-treatment' case." Ante, at 2119. It then departs 

All Citations 

490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 733, 49 Fair 
Empl.Prac.Cas. (BNA) 1519, 50 Empl. Prac. Dec. P 39,021, 
57USLW 4583 

Footnotes 
* 

1 

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the 
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282,287, 50 L.Ed. 499. 
Title 42 U.S.C. § 2000e-2(a), provides: 

"(a) It shall be an unlawful employment practice for an employer-
"(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect 
to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, 
sex, or national origin; or 
"(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or 
tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, 
because of such individual's race, color, religion, sex, or national origin." 

2 "Independent fishermen catch the salmon and tum them over to company-owned boats called 'tenders,' which transport 
the fish from the fishing grounds to the canneries. Once at the cannery, the fish are eviscerated, the eggs pulled, and 
they are cleaned. Then, operating at a rate of approximately four cans per second, the salmon are filled into cans. Next, 
the canned salmon are cooked under precise time-temperature requirements established by the FDA, and the cans are 
inspected to ensure that proper seals are maintained on the top, bottom and sides." 768 F.2d 1120, 1123 (CA9), vacated, 
787 F.2d 462 (1985). 

3 The noncannery jobs were described as follows by the Court of Appeals: "Machinists and engineers are hired to maintain 
the smooth and continuous operation of the canning equipment. Quality control personnel conduct the FDA-required 
inspections and recordkeeping. Tenders are staffed with a crew necessary to operate the vessel. A variety of support 
personnel are employed to operate the entire cannery community, including, for example, cooks, carpenters, store-
keepers, bookkeepers, beach gangs for dock yard labor and construction, etc." 768 F.2d, at 1123. 

4 The fact that neither the District Court, nor the Ninth Circuit en bane, nor the subsequent Court of Appeals panel ruled 
for respondents on their disparate-treatment claims-i.e., their allegations of intentional racial discrimination-warrants 
particular attention in light of the dissents' comment that the canneries "bear an unsettling resemblance to aspects of a 
plantation economy." Post, at 2127-2128, n. 4 (STEVENS, J., dissenting); post, at 2136 (BLACKMUN, J., dissenting). 

Whatever the "resemblance," the unanimous view of the lower courts in this litigation has been that respondents did 
not prove that the canneries practice intentional racial discrimination. Consequently, Justice BLACKMUN's hyperbolic 
allegation that our decision in this case indicates that this Court no longer "believes that race discrimination ... against 
nonwhites ... is a problem in our society," ibid., is inapt. Of course, it is unfortunately true that race discrimination exists 
in our country. That does not mean, however, that it exists at the canneries-or more precisely, that it has been proved 
to exist at the canneries. 
Indeed, Justice STEVENS concedes that respondents did not press before us the legal theories under which the 
aspects of cannery life that he finds to most resemble a "plantation economy" might be unlawful. Post, at 2128, n. 4. 
Thus, the question here is not whether we "approve" of petitioners' employment practices or the society that exists at 
the canneries, but, rather, whether respondents have properly established that these practices violate Title VII. 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 15 

R. App. 757



Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642 (1989)

109 S.Ct. 2115, 49 Fair Empl.Prac.Cas. (BNA) 1519, 50 Empl. Prac. Dec. P 39,021...

5 The parties dispute the extent to which there is a discrepancy between the percentage of nonwhites employed as cannery
workem and those employed in noncannery positions. Compare, e.g., Brief for Patitionam 4-9 with Brief for Respondents

4-6. The District Court made no precise numerical findings in this regard, but simply noted that there were "significant

disparities between the at-issue jobs [i.e., nnnennery jobs] and the total workforce at the canneries" which were explained

by the fact that "nearly all employed in the 'cannery
worker' department are non-white." See 34 EPD ¶ 34,437, pp. 33,841,

33,829 (WD Wash.1983).

For reasons explained below, the degree of disparity between these groups is not relevant to our decision here.

6 In fact, where "figures for the general population might ... accurately reflect the pool of qualified job applicants," cf.

Teamsters v. United States, 431 U.S. 324, 340, n. 20, 97 S.Ct. 1843, 1856 n. 20, 52 L.Ed.2d 396 (1977), we have even

permitted p!eint!Ws to rest their prima facie cases on such statistics as well. See, e.g., Dothard v. Rawlinson, 433 U.S.

321, 329-330, 97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977).

7 Obviously, the analysis would be different if it were found that the dearth of qualified nonwhite applicants was due

to practices on petitionem' part which-expressly or implicitly-deterred minority group members from applying for

noncannery positions. See, e.g., Teamsters v. United States, supra, 431 U.S., at 365, 97 S.Ct., at 1869.

8 We qualify this conclus|Gñ--Gbserving that it is only
"probable" that there has been no disparate impact on miñGiities in

such circumstances-hacanna bGitGm-||ña racial balance is not a defense under Title VII. See Connecticut v. Teal, 457

U.S. 440, 102 S.Ct. 2525, 73 L.Ed.2d 130 (1982). Thus, even if petitioners could show that the per-ninga of se!eded

applicants who are nonwhite is not significantly less than the percentage of que!!fied applicants who are nonwhite,
respondents would still have a case under Title VII, if they could prove that some particular hiring practice has a disparate

impact on minorities, notwithstanding the bottom-line racial balance in petitioners' workforce. See Teal, supra, at 450,
102 S.Ct., at 2532.

9 As we understand the opinions below, the specific employment practices were ci-;;onged only insofar as they were

claimed to have been respnnnible for the overall disp=ity between the number of minority cannery and sisticssiiiary
workem. The Court of Appeals did not purport to hold that any specified employment practice pmdued its own disparate

impact that was adir-nahia under Title VII. This is not to say that a specific practice, such as nepotism, if it were proved

to exist, could not itself be subject to challenge if it had a disparate impact on minorities. Nor is it to say that segregated

dormitories and eating facilities in the workplace may not be challenged under 42 U.S.C. § 2000e-2(a)(2) without showing
a disparate impact on hiring or promotion.

10 Of course,
petitioners' ob!!getion to collect or retain any of these data may be limited by the Guidelines themnalves. See

29 CFR § 1602.14(b) (1988) (exempting
"seasonal" jobs from certain recordkeeping requiramantc)

1 78 Stat. 253, as amended, 42 U.S.C. § 2000e et seq.

2 Title VII also bars discrimination because of religion or sex. 42 U.S.C. § 2000e-2(a). nine-- -- based on other

characteristics has been challenged under other statutes. See, e.g., School Board of Nassau County v. Arline, 480 U.S.

273, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987) (datermining scope of protection for handicapped schoolteacher under § 504

of the Rehabilitation Act of 1973, 87 Stat. 394, 29 U.S.C. § 794); Newport News Shipbuilding & Dry Dock Co. v. EEOC,
462 U.S. 669, 103 S.Ct. 2622, 77 L.Ed.2d 89 (1983) (Pregnancy Discrimination Act of 1978, Pub.L. 95-555, § 1, 92 Stat.

2076, 42 U.S.C. § 2000e(k)); Lorillard v. Pons, 434 U.S. 575, 98 S.Ct. 866, 55 L.Ed.2d 40 (1978) (Age Disci -!ñsticñ

in Employment Act of 1967, 81 Stat. 602, as amended, 29 U.S.C. § 621 et seq.); Coming Glass Works v. Brennan, 417

U.S. 188, 94 S.Ct. 2223, 41 L.Ed.2d 1 (1974) (Equal Pay Act of 1963, 77 Stat. 56, § 3, enacted as § 6(d) of the Fair

Labor Standards Act of 1938, 29 U.S.C. § 206(d)).

3 See ante, at 2123. The majGr|ty purports to reverse the Court of Appeals but in fact directs the District Court to make
additional findings, some of which had already been ordered by the Court of Appeals. Compare 827 F.2d 439, 445

(CA9 1987), with ante, at 2124-2125. Furthermore, nearly half the majority's opinion is devoted to two quantinna not

fairly raised at this point: "the question of causation in a dispa•ate impact case,"
ante, at 2124, and the nature of the

employer's defense, ante, at 2125. Because I perceive no urgency to decide "these disputed quantinna "
ante, at 2121, at

an interlocutory stage of such a factually complicated case, I believe the Court should have denied certiorari and allowed

the District Court to make the additional findings directed by the Court of Appeals.

4 Respóndents censtitute a class of present and former employees of pa+itianam, two Alaskan salmon canning companies.

The claSS momhore. described by the parties as "nonwhite," include persons of Samoan, Chinese, Filipino, Japanese,
and Alaska Native descent, all but one of whom are United States citizens. 34 EPD ¶ 34,437, pp. 33,822, 33,836-33,838

(WD Wash.1983). Fifteen years ago they mmmaned this suit, e!!eging that petitionerc engage in hiring, job essignment,

housing, and manning practices that segregate nonwh!tee from whites in violation of Title VII. Evidence included this

response in 1971 by a foreman to a college student's inquiry about cannery employment:
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5 The parties dispute the extent to which there is a discrepancy between the percentage of nonwhites employed as cannery 
workers and those employed in noncannery positions. Compare, e.g., Brief for Petitioners 4--9 with Brief for Respondents 
4--6. The District Court made no precise numerical findings in this regard, but simply noted that there were "significant 
disparities between the at-issue jobs [i.e., noncannery jobs] and the total workforce at the canneries" which were explained 
by the fact that "nearly all employed in the 'cannery worker' department are non-white." See 34 EPD 'ff 34,437, pp. 33,841, 
33,829 (WD Wash.1983). 

For reasons explained below, the degree of disparity between these groups is not relevant to our decision here. 
6 In fact, where "figures for the general population might ... accurately reflect the pool of qualified job applicants," cf. 

Teamsters v. United States, 431 U.S. 324, 340, n. 20, 97 S.Ct. 1843, 1856 n. 20, 52 L.Ed.2d 396 (1977), we have even 
permitted plaintiffs to rest their prima facie cases on such statistics as well. See, e.g., Dothard v. Rawlinson, 433 U.S. 
321, 329--330, 97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977). 

7 Obviously, the analysis would be different if it were found that the dearth of qualified nonwhite applicants was due 
to practices on petitioners' part which-expressly or implicitly-deterred minority group members from applying for 
noncannery positions. See, e.g., Teamsters v. United States, supra, 431 U.S., at 365, 97 S.Ct., at 1869. 

8 We qualify this conclusio~bserving that it is only "probable" that there has been no disparate impact on minorities in 
such circumstances-because bottom-line racial balance is not a defense under Title VII. See Connecticut v. Teal, 457 
U.S. 440, 102 S.Ct. 2525, 73 L.Ed.2d 130 (1982). Thus, even if petitioners could show that the percentage of selected 
applicants who are nonwhite is not significantly less than the percentage of qualified applicants who are nonwhite, 
respondents would still have a case under Title VII, if they could prove that some particular hiring practice has a disparate 
impact on minorities, notwithstanding the bottom-line racial balance in petitioners' workforce. See Teal, supra, at 450, 
102 S.Ct. , at 2532. 

9 As we understand the opinions below, the specific employment practices were challenged only insofar as they were 
claimed to have been responsible for the overall disparity between the number of minority cannery and noncannery 
workers. The Court of Appeals did not purport to hold that any specified employment practice produced its own disparate 
impact that was actionable under Title VII. This is not to say that a specific practice, such as nepotism, if it were proved 
to exist, could not itself be subject to challenge if it had a disparate impact on minorities. Nor is it to say that segregated 
dormitories and eating facilities in the workplace may not be challenged under 42 U.S.C. § 2000e-2(a)(2) without showing 
a disparate impact on hiring or promotion. 

1 0 Of course, petitioners' obligation to collect or retain any of these data may be limited by the Guidelines themselves. See 
29 CFR § 1602.14(b) (1988) (exempting "seasonal" jobs from certain recordkeeping requirements). 

1 78 Stat. 253, as amended, 42 U.S.C. § 2000e et seq. 
2 Title VII also bars discrimination because of religion or sex. 42 U.S.C. § 2000e-2(a). Discrimination based on other 

characteristics has been challenged under other statutes. See, e.g., School Board of Nassau County v. Arline, 480 U.S. 
273, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987) (determining scope of protection for handicapped schoolteacher under§ 504 
of the Rehabilitation Act of 1973, 87 Stat. 394, 29 U.S.C. § 794); Newport News Shipbuilding & Dry Dock Co. v. EEOC, 
462 U.S. 669, 103 S.Ct. 2622, 77 L.Ed.2d 89 (1983) (Pregnancy Discrimination Act of 1978, Pub.L. 95-555, § 1, 92 Stat. 
2076, 42 U.S.C. § 2000e(k)); Lorillard v. Pons, 434 U.S. 575, 98 S.Ct. 866, 55 L.Ed.2d 40 (1978) (Age Discrimination 
in Employment Act of 1967, 81 Stat. 602, as amended, 29 U.S.C. § 621 et seq. ); Coming Glass Works v. Brennan, 417 
U.S. 188, 94 S.Ct. 2223, 41 L.Ed.2d 1 (1974) (Equal Pay Act of 1963, 77 Stat. 56, § 3, enacted as§ 6(d) of the Fair 
Labor Standards Act of 1938, 29 U.S.C. § 206(d)). 

3 See ante, at 2123. The majority purports to reverse the Court of Appeals but in fact directs the District Court to make 
additional findings, some of which had already been ordered by the Court of Appeals. Compare 827 F.2d 439, 445 
(CA9 1987), with ante, at 2124--2125. Furthermore, nearly half the majority's opinion is devoted to two questions not 
fairly raised at this point: "the question of causation in a disparate impact case,• ante, at 2124, and the nature of the 
employer's defense, ante, at 2125. Because I perceive no urgency to decide "these disputed questions," ante, at 2121, at 
an interlocutory stage of such a factually complicated case, I believe the Court should have denied certiorari and allowed 
the District Court to make the additional findings directed by the Court of Appeals. 

4 Respondents constitute a class of present and former employees of petitioners, two Alaskan salmon canning companies. 
The class members, described by the parties as "nonwhite," include persons of Samoan, Chinese, Filipino, Japanese, 
and Alaska Native descent, all but one of whom are United States citizens. 34 EPD 'ff 34,437, pp. 33,822, 33,836-33,838 
(WD Wash.1983). Fifteen years ago they commenced this suit, alleging that petitioners engage in hiring, job assignment, 
housing, and messing practices that segregate nonwhites from whites in violation of Title VII. Evidence included this 
response in 1971 by a foreman to a college student's inquiry about cannery employment: 
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" 'We are not in a position to take many young fellows to our Bristol Bay canneries as they do not have the background

for our type of employees. Our cannery labor is either Eskimo or Filipino and we do not have the facilities to mix others

with these groups.' "
Id., at 33,836.

Some characteristics of the Alaska salmon industry described in this ::t:üat:=-in particular, the segregation of housing
and dining facilities and the stratification of jobs along racial and ethnic lineMear an unsettling resemb!ence to

aspects of a plantation annnnmy. See generally Plantation, Town, and County, Essays on the Local History of American

Slave Society 163-334 (E. Miller & E. Genovese eds. 1974). Indeed the maintenanca of inferior, segregated facilities

for hGusing and feeding nonwhite employees, see 34 EPD ¶ 34,437, pp. 33,836, 33,843-33,844, strikes me as a form

of discrim!net!en that, although it does not nacanmarily fit neatly into a disparate-impact or disparate-treatment mold,
nnnathm¼ns yjOlateS Title VII. See generally Brief for NatiGñal Association for the Advancement of Colored People as

Amicus Curiae. Respondents, however, do not press this theory before us.

5 This Court noted that census statist!œ showed that in the employer's State, North Carolina, "while 34% of white males

had completed high school, only 12% of Negro males had done so.... similarly, with respect to standardized tests, the

EEOC in one case found that use of a battery of tests, including the W=dadir. and Bennett tests used by the Company
in the instant case, resulted in 58% of whites passing the tests, as compared with only 6% of the blacks."

Griggs, 401

U.S., at 430, n. 6, 91 S.Ct., at 853, n. 6.

6 "The Court of Appeals held that the Company had adopted the diploma and test requirements without any 'intent|Gñ to

discriminate against Negro employees.' We do not suggest that either the District Court or the Court of Appeals erred

in examining the employer's intent; but good intent or absence of discaminebry intent does not redeem employment

procedues or testing mechanisms that operate as 'built-in headwinds' for m|ñcñT y groups and are unrelated to measuring
job capability."

Id., at 432, 91 S.Ct., at 854 (emphasis added) (citation omitted).

7 See id., at 426, n. 1, 91 S.Ct., at 851, n. 1. This nnhnaction provides that "[i]t shall be an unlawful empicyment practice

for an employer-

"(a) to limit, segregate, or classify his employees or applicants for emplGymsat in any way which would deprive or

tend to deprive any individ--al of employment opportunities or otherwise adveisé|y affect his status as an employee,
because of such individual's race, color, religion, sex, or national origin." 42 U.S.C. § 2000e-2(a)(2).

8 The opinion concluded:

"Nothing in the Act precludes the use of testing or measuring procedures; obviously they are

useful. What Congress has forbidden is giving these devices and mechanisms contraliing force

unless they are demonstrably a reasonable measure of job performance. Congress has not

commanded that the less qualified be preferred over the better qualified simply because of miñGrity
origins. Far from disparaging job qualific.at:6ns as such, Congress has made such qualifications

the controlling factor, so that race, religion, nationality, and sex become I-e;÷vant. What Congress

has commanded is that any tests used must measure the person for the job and not the person in

the abstract." 401 U.S., at 436, 91 S.Ct., at 856 (emphasis added).

9 Voting Rights Act Amendments of 1982, Pub.L. 97-205, 96 Stat. 131, 134, as amended, codified at 42 U.S.C. §§ 1973,
1973b (1982 ed. and Supp. V). I agislative Reports leading to 1972 amendments to Title VII also evince support for

disparate-impact analysis. H.R.Rep. No. 92-238, pp. 8, 20-22 (1971); S.Rep. No. 92-415, p. 5, and n. 1 (1971); accord,
Connecticut v. Teal, 457 U.S. 440, 447, n. 8, 102 S.Ct. 2525, 2531, n. 8, 73 L.Ed.2d 130 (1982). Moreover, the theory is

employed to enforce fair housing and age discrimination statutes. See Note, Business Necessity in Title VIII: Importing
an Employment nincrimination Doctrine into the Fair Housing Act, 54 Ford.L.Rev. 563 (1986); Note, Disparate Impact

Analysis and the Age Discrimination in Employment Act, 68 Minn.L.Rev. 1038 (1984).

10 This subsection makes it unlawful for an employer

"to fail or refuse to hire or to discharge any |ñd|v|dual, or otherwise to discriminats against any individual with respect

to his compensation, terms, =ndit:== or privileges of employment, because of such individual's race, color, religion,

sex, or national origin...." 42 U.S.C. § 2000e-2(a)(1).

11 In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), Justice Powell explained:

"Griggs differs from the instant case in important respects. It dealt with stands-dized testing devices which, however

neutral on their face, operated to exclude many blacks who were capable of performing effectively in the desired

pos!!!ens. Griggs was rightly concemed that childhood deficiencies in the aducMen and background of minority citizens,
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• 'We are not in a position to take many young fellows to our Bristol Bay canneries as they do not have the background 
for our type of employees. Our cannery labor is either Eskimo or Filipino and we do not have the facilities to mix others 
with these groups.'· Id., at 33,836. 
Some characteristics of the Alaska salmon industry described in this litigation-in particular, the segregation of housing 
and dining facilities and the stratification of jobs along racial and ethnic lines-bear an unsettling resemblance to 
aspects of a plantation economy. See generally Plantation, Town, and County, Essays on the Local History of American 
Slave Society 163--334 (E. Miller & E. Genovese eds. 1974). Indeed the maintenance of inferior, segregated facilities 
for housing and feeding nonwhite employees, see 34 EPD 1134,437, pp. 33,836, 33,843--33,844, strikes me as a form 
of discrimination that, although it does not necessarily fit neatly into a disparate-impact or disparate-treatment mold, 
nonetheless violates Title VII. See generally Brief for National Association for the Advancement of Colored People as 
Amicus Curiae. Respondents, however, do not press this theory before us. 

5 This Court noted that census statistics showed that in the employer's State, North Carolina, "while 34% of white males 
had completed high school, only 12% of Negro males had done so .... Similarly, with respect to standardized tests, the 
EEOC in one case found that use of a battery of tests, including the Wonderlic and Bennett tests used by the Company 
in the instant case, resulted in 58% of whites passing the tests, as compared with only 6% of the blacks." Griggs, 401 
U.S., at 430, n. 6, 91 S.Ct., at 853, n. 6. 

6 "The Court of Appeals held that the Company had adopted the diploma and test requirements without any 'intention to 
discriminate against Negro employees.' We do not suggest that either the District Court or the Court of Appeals erred 
in examining the employer's intent; but good intent or absence of discriminatory intent does not redeem employment 
procedures or testing mechanisms that operate as 'built-in headwinds' for minority groups and are unrelated to measuring 
job capability." Id., at 432, 91 S.Ct., at 854 (emphasis added) (citation omitted). 

7 See id., at 426, n. 1, 91 S.Ct., at 851, n. 1. This subsection provides that "[ijt shall be an unlawful employment practice 
for an employer-

"(a) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or 
tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, 
because of such individual's race, color, religion, sex, or national origin." 42 U.S.C. § 2000e-2(a)(2). 

8 The opinion concluded: 

"Nothing in the Act precludes the use of testing or measuring procedures; obviously they are 
useful. What Congress has forbidden is giving these devices and mechanisms controlling force 
unless they are demonstrably a reasonable measure of job performance. Congress has not 
commanded that the less qualified be preferred over the better qualified simply because of minority 
origins. Far from disparaging job qualifications as such, Congress has made such qualifications 
the controlling factor, so that race, religion, nationality, and sex become irrelevant. What Congress 
has commanded is that any tests used must measure the person for the job and not the person in 
the abstract." 401 U.S. , at 436, 91 S.Ct., at 856 (emphasis added). 

9 Voting Rights Act Amendments of 1982, Pub.L. 97-205, 96 Stat. 131, 134, as amended, codified at 42 U.S.C. §§ 1973, 
1973b (1982 ed. and Supp. V). Legislative Reports leading to 1972 amendments to Title VII also evince support for 
disparate-impact analysis. H.R.Rep. No. 92-238, pp. 8, 20-22 (1971); S.Rep. No. 92-415, p. 5, and n. 1 (1971); accord, 
Connecticut v. Teal, 457 U.S. 440,447, n. 8, 102 S.Ct. 2525, 2531, n. 8, 73 L.Ed.2d 130 (1982). Moreover, the theory is 
employed to enforce fair housing and age discrimination statutes. See Note, Business Necessity in Title VIII: Importing 
an Employment Discrimination Doctrine into the Fair Housing Act, 54 Ford.L.Rev. 563 (1986); Note, Disparate Impact 
Analysis and the Age Discrimination in Employment Act, 68 Minn.L.Rev. 1038 (1984). 

1 0 This subsection makes it unlawful for an employer 
"to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect 
to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, 
sex, or national origin ... ." 42 U.S.C. § 2000e-2(a)(1). 

11 In McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), Justice Powell explained: 
"Griggs differs from the instant case in important respects. It dealt with standardized testing devices which, however 
neutral on their face, operated to exclude many blacks who were capable of performing effectively in the desired 
positions. Griggs was rightly concerned that childhood deficiencies in the education and background of minority citizens, 
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resulting from forces beyond their control, not be allowed to work a cumulative and in vid;vuo burden on such citizens

for the -::- ind - of their lives. Respondent, however, appeam in different clothing. He had engaged in a seriously
disiuptive act against the very one from whom he now seeks emp!õyment. And petitioner does not seek his exclusion

on the basis of a testing device which overstates what is rmuummary for competent performance, or through some

sweeping disque!!fication of all those with any past record of unlawful behavior, however remote, insubstantial, or

unrelated to applicant's pe sonal qualifications as an employee. Petitioner assertedly rejected respondent for üñ|awful

conduct against it and, in the absence of proof of pretext or disciim|ñatary app:icat|an of such a reason, this cannot

be thought the kind of 'artificial, arbitrary, and unr -ssary barrie s to employment' which the Court found to be the

intention of Congress to remove."
Id., 411 U.S., at 806, 93 S.Ct., at 1826 (citations omitted).

12 "This may be done by showing (i) that he belongs to a racial minority; (ii) that he applied and was qualified for a job

for which the employer was seeking applicants; (iii) that, despite his qu=::htbas, he was rejected; and (iv) that, after

his rejection, the position remained open and the employer continued to seek applicants from pemons of comp!einent's
qualifications."

Id., at 802, 93 S.Ct., at 1824.

13 Although disparate impact and disparate treatment are the most prevaleni modes of proving di÷inetion violative of

Title VII, they are by no means exclusive. See generally B. Schlei & P. Grossman, Employment Discr÷=£ -n Law

13-289 (2d ed. 1983) (four chapters discussing "disparate treatment," "present effects of past discr|m|ñat|on," "adveme
impact," and "r-n accommodation" as "categories" of discrimination). Cf. n. 4, supra. Moreover, either or both of

the primary theories may be applied to a particular set of facts. See Teamsters v. United States, 431 U.S. 324, 336, n.

15, 97 S.Ct. 1843, 1854, n. 15, 52 L.Ed.2d 396 (1977).

14 See McDonnell Douglas, 411 U.S., at 802, n. 14, 93 S.Ct., at 1824, n. 14. See also, e.g., Teal, 457 U.S., at 446, 102 S.Ct.,
at 2530 ("empicyer must ... demonstrate that 'any given requirement [has] a manifest re!etionship to the employment

in question'
"); New York City Transit Authority v. Beazer, 440 U.S. 568, 587, 99 S.Ct. 1355, 1366, 59 L.Ed.2d 587

(1979) (smp|Gyar "rebutted" prima facie case by "demonstrst!en that its narcotics rule ... 'is job related'
"); Dothard v.

Rawlinson, 433 U.S. 321, 329, 97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977) (employer has to "prov[e] that the challenged

requirements are job related"); Albemarle Paper Co. v. Moody, 422 U.S. 405, 425, 95 S.Ct. 2362, 2375, 45 L.Ed.2d

280 (1975) (employer has "burden of proving that its tests are 'job related'
"); Griggs, 401 U.S., at 432, 91 S.Ct., at 854

(employer has "burden of showing that any given requirement must have a manifeet relationship to the employment").

Court of Appeals opinions properly treating the employer's burden include Bunch v. Bullard, 195 F.2d 384, 393-394 (CA5

1986); Lewis v. B|GGmsbvig Mills, Inc., 773 F.2d 561, 572 (CA4 1985); Nash v. Jacksonville, 763 F.2d 1393, 1397 (CA11

1985); Segar v. Smith, 238 U.S.App.D.C. 103, 121, 738 F.2d 1249, 1267 (1984), cert. denied sub nom. Meese v. Segar,
471 U.S. 1115, 105 S.Ct. 2357, 86 L.Ed.2d 258 (1985); Moore v. Hughes Helicopters, Inc., Div. of Summa Corp., 708

F.2d 475, 481 (CA9 1983); Hawkins v. Anheuser-Busch, Inc., 697 F.2d 810, 815 (CA8 1983); Johnson v. Uncle Ben's,

Inc., 657 F.2d 750 (CA5 1981), cert. denied, 459 U.S. 967, 103 S.Ct. 293, 74 L.Ed.2d 277 (1982); contra, Croker v.

Boeing Co., 662 F.2d 975, 991 (CA3 1981) (en banc). Cf. Equal Employment Opp~+un!+y Comm'n, Uniform G"idaiinac

on Employee Selection Procedures, 29 CFR § 1607.1 et seq. (1988).

15 See, e.g., 9 J. Wigmore, Evidence §§ 2485-2498 (J. Chadboum rev.1981); D. Louisell & C. Mueller, Federal Evidence §§
65-70 (1977) (hereinafter Louisell); 21 C. Wright & K. Graham Federal Practice and Procedure § 5122 (1977) (hereinafter

Wright); J. Thayer, A Pis!!m!ñary Treatise onF-:d- -- 353-389 (1898) (hereinafter Thayer); C. Langdell, Equity Pleading
108-115 (2d ed. 1883).

16 Cf. Thayer 357 (quoting Caldwell v. New Jersey S. B. Co., 47 N.Y. 282, 290 (1872))
(" 'The burden of maintaining the

eai-ative of the issue, and, properly speaking, the burden of proof, remained upon the plaintiff thr=ý-W the trial; but

the burden or necessity was cast upon the defendent, to relieve itself from the presumption of negligence raised by the

plaintiffs evidence' ").

17 Accord, Fed.Rule Civ.Proc. 8(c) ("In pleading to a preceding pleading, a party shall set forth affirmatively ... any ... matter

ennatit"+ing an avoidance or af|irmative defense"). Cf. Thayer 368-369:

"An ed=iccien may, of course, end the controversy; but such an admission may be, and yet not

end it; and if that be so, it is because the party making the admission sets up something that avoids

the appareni effect of it.... When this happens, the party defendinghacnman in so far, the actor

or plaintiff. In general, he who seeks to move a court in his favor, whether as an original plaintiff

whose facts are merely denied, or as a defendant, who, in 9dmimng his adversary's contention and
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resulting from forces beyond their control, not be allowed to work a cumulative and invidious burden on such citizens 
for the remainder of their lives. Respondent, however, appears in different clothing. He had engaged in a seriously 
disruptive act against the very one from whom he now seeks employment. And petitioner does not seek his exclusion 
on the basis of a testing device which overstates what is necessary for competent performance, or through some 
sweeping disqualification of all those with any past record of unlawful behavior, however remote, insubstantial, or 
unrelated to applicant's personal qualifications as an employee. Petitioner assertedly rejected respondent for unlawful 
conduct against it and, in the absence of proof of pretext or discriminatory application of such a reason, this cannot 
be thought the kind of 'artificial, arbitrary, and unnecessary barriers to employment' which the Court found to be the 
intention of Congress to remove." Id., 411 U.S., at 806, 93 S.Ct., at 1826 (citations omitted). 

12 "This may be done by showing (i) that he belongs to a racial minority; (ii) that he applied and was qualified for a job 
for which the employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and (iv) that, after 
his rejection, the position remained open and the employer continued to seek applicants from persons of complainant's 
qualifications." Id., at 802, 93 S.Ct., at 1824. 

13 Although disparate impact and disparate treatment are the most prevalent modes of proving discrimination violative of 
Title VII, they are by no means exclusive. See generally B. Schlei & P. Grossman, Employment Discrimination Law 
13-289 (2d ed. 1983) (four chapters discussing Mdisparate treatment,• Mpresent effects of past discrimination,• Madverse 
impact," and Mreasonable accommodation" as Mcategories" of discrimination). Cf. n. 4, supra. Moreover, either or both of 
the primary theories may be applied to a particular set of facts. See Teamsters v. United States, 431 U.S. 324, 336, n. 
15, 97 S.Ct. 1843, 1854, n. 15, 52 L.Ed.2d 396 (1977). 

14 See McDonnell Douglas, 411 U.S., at 802, n. 14, 93 S.Ct., at 1824, n. 14. See also, e.g., Teal, 457 U.S., at 446, 102 S.Ct., 
at 2530 (Memployer must ... demonstrate that 'any given requirement [has) a manifest relationship to the employment 
in question'"); New York City Transit Authority v. Beazer, 440 U.S. 568, 587, 99 S.Ct. 1355, 1366, 59 L.Ed.2d 587 
(1979) (employer Mrebutted" prima facie case by Mdemonstration that its narcotics rule .. . 'is job related' "); Dothard v. 
Rawlinson, 433 U.S. 321, 329, 97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977) (employer has to Mprov[e] that the challenged 
requirements are job related"); Albemarle Paper Co. v. Moody, 422 U.S. 405, 425, 95 S.Ct. 2362, 2375, 45 L.Ed.2d 
280 (1975) (employer has Mburden of proving that its tests are 'job related'"); Griggs, 401 U.S., at 432, 91 S.Ct., at 854 
(employer has Mburden of showing that any given requirement must have a manifest relationship to the employment'). 
Court of Appeals opinions properly treating the employer's burden include Bunch v. Bullard, 795 F .2d 384, 393-394 (CA5 
1986); Lewis V. Bloomsburg Mills, Inc., 773 F .2d 561, 572 (CA4 1985); Nash V. Jacksonville, 763 F .2d 1393, 1397 (CA 11 
1985); Segarv. Smith, 238 U.S.App.D.C. 103, 121, 738 F.2d 1249, 1267 (1984), cert. denied sub nom. Meese v. Segar, 
471 U.S. 1115, 105 S.Ct. 2357, 86 L.Ed.2d 258 (1985); Moore v. Hughes Helicopters, Inc., Div. of Summa Corp., 708 
F.2d 475,481 (CA9 1983); Hawkins v. Anheuser-Busch, Inc., 697 F.2d 810,815 (CAB 1983); Johnson v. Uncle Ben's, 
Inc., 657 F.2d 750 (CA5 1981), cert. denied, 459 U.S. 967, 103 S.Ct. 293, 74 L.Ed.2d 277 (1982); contra, Croker v. 
Boeing Co., 662 F.2d 975, 991 (CA3 1981) (en bane). Cf. Equal Employment Opportunity Comm'n, Uniform Guidelines 
on Employee Selection Procedures, 29 CFR § 1607.1 et seq. (1988). 

15 See, e.g., 9 J. Wigmore, Evidence§§ 2485-2498 (J. Chadbourn rev.1981 ); D. Louisell & C. Mueller, Federal Evidence§§ 
65-70 (1977) (hereinafter Louisell); 21 C. Wright & K. Graham, Federal Practice and Procedure§ 5122 (1977) (hereinafter 
Wright); J. Thayer, A Preliminary Treatise on Evidence 353-389 (1898) (hereinafter Thayer); C. Langdell, Equity Pleading 
108-115 (2d ed. 1883). 

16 Cf. Thayer 357 (quoting Caldwell v. New Jersey S. B. Co., 47 N.Y. 282,290 (1872)) r 'The burden of maintaining the 
affirmative of the issue, and, properly speaking, the burden of proof, remained upon the plaintiff throughout the trial; but 
the burden or necessity was cast upon the defendant, to relieve itself from the presumption of negligence raised by the 
plaintitrs evidence' "). 

17 Accord, Fed.Rule Civ.Proc. B(c) (Min pleading to a preceding pleading, a party shall set forth affirmatively ... any ... matter 
constituting an avoidance or affirmative defense"). Cf. Thayer 368-369: 

MAn admission may, of course, end the controversy; but such an admission may be, and yet not 
end it; and if that be so, it is because the party making the admission sets up something that avoids 
the apparent effect of it.... When this happens, the party defending becomes, in so far, the actor 
or plaintiff. In general, he who seeks to move a court in his favor, whether as an original plaintiff 
whose facts are merely denied, or as a defendant, who, in admitting his adversary's contention and 
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setting up an enirmative defence, takes the râIe of actor (reus éxcipiéüdo fit actor),-must satisfy
the court of the truth and adequacy of the grounds of his claim, both in point of fact and law."

Sim!!eriy, in suits alleging price discrimination in violation of § 2 of the Clayton Act, as amended by the Robinson Patman

Act, 15 U.S.C. § 13, it is well settled that the defendent has the burden of anirmatively e Ag as a defense either

a cost justification. under the proviso to subsedien (a), United States v. Borden Co., 370 U.S. 460, 467, 82 S.Ct. 1309,

1313, 8 L.Ed.2d 627 (1962), or a good-faith effort to meet a competitor's equally low price, pumuant to subsection (b),
Standard Oil Co. v. FTC, 340 U.S. 231, 250, 71 S.Ct. 240, 250, 95 L.Ed. 239 (1951).

18 The majority's only basis for this proposition is the plurality opinion in watson v. Fort Worth Bank & Trust, 487 U.S. 977,

997, 108 S.Ct. 2777, 2790, 101 L.Ed.2d 827 (1988), which in tum cites no authority. As Justice BLACKMUN explained in

watson,id., at 1001-1002, 108 S.Ct., at 2792-2793 (concurring in part and concüiring in judgment), and as I have shown

here, the assertion profoundly misapprehends the difference between disparate-impact and disperate-treatment claims.

The Court also makes passing reference to Federal Rule of Evidence 301. Ante, at 2126. That Rule pertains only to

shifting of evidentiary burdens upon estab!!shment of a presumption and has no bearing on the subwantive burdens

of proof. See Louisell §§ 65-70; Wright § 5122.

19 The Solicitor General's brief amicus curiae on behalf of the employers agrees:

"[A] decision rule for se!edion may be complex: it may, for example, involve consideration of multiple factors. And

certainly if the factors combine to produce a single ultimate selection decision and it is not possible to challenge each

one, that decision may be challenged (and defended) as a whole." Brief for United States as Amicus Curiae 22 (footnote

omitted).

20 The Court discounts the difficultv its causality requirement presenis for employees, reasoning that they may employ
"liberal civil discovery

rules" to obtain the employer's statistical pemonnel records. Ante, at 2125. Even assuming that this

genem!!y is true, it has no bearing in this litigation, since it is --edisputed that petitioners did not preserve such records.

Brief for Respondents 42-43; Reply Brief for Petitionem 18-19.

21 The District Court found that of more than 100 at-issue job titles, all were skilled except these 15: kitchen help, waiter/

waitress, janitor, oil dock crew, night watchman, tallyman, laundry, gasman, reustebout, store help, stockroom help,
ammistant caretaker (winter watchman and watchman's assistant), machinist helper/trainee, deckhand, and apprentice

carpenter/carpenter's helper. 34 EPD ¶ 34,437, p. 33,835.

22 Some cannery workem later became architects, an Air Force officer, and a graduate student in public administration.

Some had college training at the time they were employed in the canneries. See id., at 33,837-33,838; App. 38, 52-

53; Tr. 76, 951-952, 1036, 1050, 2214.

23 The District Court's justification for use of general population statistics occum in these findings of fact:

"119. Most of the jobs at the canneries entail migrant, seasonal labor. While as a general proposition. most people

prefer full-year, fixed location employment near their homes, nanannal employment in the unique salmon industry is

not comparable to most other types of migrant work, such as fruit and vegetable harvesting which, for example, may
or may not involve a guaranteed wage.

"120. Thus, while census data is [sic]dominated by people who prefer full-year, fixed-location employment, such data

is [sic]neverthe!ess appropriate in defining labor supplies for migrant, seasonai work." 34 EPD ¶ 34,437, p. 33,829.

The court's rather confusing distinction between work in the cannery industry and other "migrant, seasonal work" does

not support its conclusion that the general population composes the relevant labor market.

24 For example, from 1971 to 1980, there were 443 persons hired in the job depdssets labeled "machinists,"
"company

fishing
boat," and "tender" at petitioner Castle & Cooke, Inc.'s Bumble Bee cannery; only 3 of them were nonwhites. Joint

Excerpt of Record 35 (Exh. 588). In the same categories at the Red Salmon cannery of petitioner Wards Cove Packing

Co., Inc., 488 whites and 42 nonwhites were hired. /d., at 36 (Exh. 589).

25 The Court points out that nonwhites are "overrepresented"
among the connery workers. Ante, at 2123-2124. Such an

|mba|ance will be true in any racially stratified work force; its signifimne becomes apparent only upon ar- t!an of the

pattem of segregation within the work force. In the cannery |-,dü51,y nonwhites are encantmted in positions offering low

wages and little opportunity for promotion. Absent any showing that the "underep=sentation" of whites in this stratum is

the result of a barrier to access, the "overrepresentatian" of nonwhites does not offend Title VII.

26 The majority suggests that at-issue work demands the skills p-------ed by "acmuntants, managers, boat captains,

alactricians, doctors, and engineers." See ante, at 2122. It is at least theoretically possible that a disprope-"Gñate number

of white applicarits passanned the spuuialized skills required by some et-issue jobs. In fact, of course, many at-issue jobs

involved skills not at all comparable to these selective examples. See 34 EPD ¶ 34,437, pp. 33,833-33,834. Even the
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setting up an affirmative defence, takes the rOle of actor (reus excipiendo fit acto,:),--must satisfy 
the court of the truth and adequacy of the grounds of his claim, both in point of fact and law.· 

Similar1y, in suits alleging price discrimination in violation of§ 2 of the Clayton Act, as amended by the Robinson Patman 
Act, 15 U.S.C. § 13, it is well settled that the defendant has the burden of affirmatively establishing as a defense either 
a cost justification, under the proviso to subsection (a), United States v. Borden Co., 370 U.S. 460,467, 82 S.Ct. 1309, 
1313, 8 L.Ed.2d 627 (1962), or a good-faith effort to meet a competitor's equally low price, pursuant to subsection (b), 
Standard Oil Co. v. FTC, 340 U.S. 231, 250, 71 S.Ct. 240, 250, 95 L.Ed. 239 (1951 ). 

18 The majority's only basis for this proposition is the plurality opinion in Watson v. Fort Worth Bank & Trost, 487 U.S. 977, 
997, 108 S.Ct. 2777, 2790, 101 L.Ed.2d 827 (1988), which in tum cites no authority. As Justice BLACKMUN explained in 
Watson,id., at 1001-1002, 108 S.Ct., at2792-2793 (concurring in part and concurring in judgment), and as I have shown 
here, the assertion profoundly misapprehends the difference between disparate-impact and disparate-treatment claims. 

The Court also makes passing reference to Federal Rule of Evidence 301 . Ante, at 2126. That Rule pertains only to 
shifting of evidentiary burdens upon establishment of a presumption and has no bearing on the substantive burdens 
of proof. See Louisell §§ 65-70; Wright § 5122. 

19 The Solicitor General's brief amicus curiae on behalf of the employers agrees: 
"[A] decision rule for selection may be complex: it may, for example, involve consideration of multiple factors. And 
certainly if the factors combine to produce a single ultimate selection decision and it is not possible to challenge each 
one, that decision may be challenged (and defended) as a whole.• Brief for United States as Amicus Curiae 22 (footnote 
omitted). 

20 The Court discounts the difficulty its causality requirement presents for employees, reasoning that they may employ 
"liberal civil discovery rules" to obtain the employer's statistical personnel records. Ante, at 2125. Even assuming that this 
generally is true, it has no bearing in this litigation, since it is undisputed that petitioners did not preserve such records. 
Brieffor Respondents 42-43; Reply Brieffor Petitioners 18-19. 

21 The District Court found that of more than 100 at-issue job titles, all were skilled except these 15: kitchen help, waiter/ 
waitress, janitor, oil dock crew, night watchman, tallyman, laundry, gasman, roustabout, store help, stockroom help, 
assistant caretaker (winter watchman and watchman's assistant), machinist helper/trainee, deckhand, and apprentice 
carpenter/carpenter's helper. 34 EPD 1( 34,437, p. 33,835. 

22 Some cannery workers later became architects, an Air Force officer, and a graduate student in public administration. 
Some had college training at the time they were employed in the canneries. See id., at 33,837-33,838; App. 38, 52-
53; Tr. 76,951-952, 1036, 1050,2214. 

23 The District Court's justification for use of general population statistics occurs in these findings of fact: 
"119. Most of the jobs at the canneries entail migrant, seasonal labor. While as a general proposition, most people 
prefer full-year, fixed location employment near their homes, seasonal employment in the unique salmon industry is 
not comparable to most other types of migrant work, such as fruit and vegetable harvesting which, for example, may 
or may not involve a guaranteed wage. 
"120. Thus, while census data is [sic] dominated by people who prefer full-year, fixed-location employment, such data 
is [sic] nevertheless appropriate in defining labor supplies for migrant, seasonal work." 34 EPD 1( 34,437, p. 33,829. 
The court's rather confusing distinction between work in the cannery industry and other "migrant, seasonal work" does 
not support its conclusion that the general population composes the relevant labor market. 

24 For example, from 1971 to 1980, there were 443 persons hired in the job departments labeled "machinists,• "company 
fishing boat,• and "tender" at petitioner Castle & Cooke, Inc. 's Bumble Bee cannery; only 3 of them were nonwhites. Joint 
Excerpt of Record 35 (Exh. 588). In the same categories at the Red Salmon cannery of petitioner Wards Cove Packing 
Co., Inc., 488 whites and 42 nonwhites were hired. Id., at 36 (Exh. 589). 

25 The Court points out that nonwhites are "overrepresented" among the cannery workers. Ante, at 2123-2124. Such an 
imbalance will be true in any racially stratified work force; its significance becomes apparent only upon examination of the 
pattern of segregation within the work force. In the cannery industry nonwhites are concentrated in positions offering low 
wages and little opportunity for promotion. Absent any showing that the "underrepresentation" of whites in this stratum is 
the result of a barrier to access, the "overrepresentation" of nonwhites does not offend Title VII. 

26 The majority suggests that at-issue work demands the skills possessed by "accountants, managers, boat captains, 
electricians, doctors, and engineers.• See ante, at 2122. It is at least theoretically possible that a disproportionate number 
of white applicants possessed the specialized skills required by some at-issue jobs. In fact, of course, many at-issue jobs 
involved skills not at all comparable to these selective examples. See 34 EPD 1( 34,437, pp. 33,833-33,834. Even the 
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District Court recagnized that in a year-round employment setting, "some of the positions which this court finds to be

skilled, e.g., truckdriving on the beach, [would] fit into the category of jobs which require skills that are readily aCmimhim

by persons in the general public."
/d., at 33,841.

27 As the Court of Appeals explained in its remand epinion.

"Specifically, the companies sought cannery woricem in Native villages and through dispatches from ILWU Local 37,
thus securing a work force for the lowest paying jobs which was predom|nantly Alaska Native and Filipino. For other

depedments the companies relied on informal word-of-mouth recmitment by predominantly white superintendants and

foremen, who recruited primarily white employees. That such pmdices can cause a d d=f impact is obvious."

827 F.2d, at 446.

28 The District Court found but downplayed the fact that relatives of employees are given preferential considaratinn See

34 EPD ¶ 34,437, p. 33,840. But "of 349 nepotistic hires in four upper-level departments during 1970-75, 332 were of

whites, 17 of nonwhites," the Court of Appeals noted. "If nepotism exists, it is by definition a practice of giving preference

to relatives, and where those doing the hiring are predominantly white, the practice necemmarily has an adverse impact

on nonwhites." 827 F.2d, at 445.

29 The Court suggests that the discrepancy in enanamic uppuitunities for white and nonwhite workers does not amount

to disperate impact within the meaning of Title VII unless respandents show that it is "petitioners' fault."
Ante, at 2122;

see also ante, at 2122-2123. This stelement distorts the disparate-impact theory, in which the critical inquiry is whether

an employer's practices operate to discriminata. E.g., Griggs, 401 U.S., at 431, 91 S.Ct., at 853. Whether the employer

intended such discrimination is irrelevant.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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District Court recognized that in a year-round employment setting, "some of the positions which this court finds to be 
skilled, e.g., truckdriving on the beach, [would] fit into the category of jobs which require skills that are readily acquirable 
by persons in the general public.· Id., at 33,841. 

27 As the Court of Appeals explained in its remand opinion: 
"Specifically, the companies sought cannery workers in Native villages and through dispatches from ILWU Local 37, 
thus securing a work force for the lowest paying jobs which was predominantly Alaska Native and Filipino. For other 
departments the companies relied on informal word-of-mouth recruitment by predominantly white superintendents and 
foremen, who recruited primarily white employees. That such practices can cause a discriminatory impact is obvious." 
827 F.2d, at 446. 

28 The District Court found but downplayed the fact that relatives of employees are given preferential consideration. See 
34 EPD 'ff 34,437, p. 33,840. But "of 349 nepotistic hires in four upper-level departments during 1970-75, 332 were of 
whites, 17 of nonwhites,• the Court of Appeals noted. "If nepotism exists, it is by definition a practice of giving preference 
to relatives, and where those doing the hiring are predominantly white, the practice necessarily has an adverse impact 
on nonwhites." 827 F.2d, at 445. 

29 The Court suggests that the discrepancy in economic opportunities for white and nonwhite workers does not amount 
to disparate impact within the meaning of Title VII unless respondents show that it is "petitioners' fault." Ante, at 2122; 
see also ante, at 2122-2123. This statement distorts the disparate-impact theory, in which the critical inquiry is whether 
an employer's practices operate to discriminate. E.g., Griggs, 401 U.S., at 431, 91 S.Ct., at 853. Whether the employer 
intended such discrimination is irrelevant. 
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KeyCite Yellow Flag - Negative Treatment West Headnotes (9)

Supersededby Statute as Stated in U.S. v. State of N.C., E.D.N.C., February
8, 1996

91 S.Ct. 849 [1] Civil Rights

Supreme Court of the United States Purpose and construction in general

Civil Rights

Willie S. GRIGGS et al., Petitioners, Discrimination by reason of race, color,
v. ethnicity, or national origin, in general

DUKE POWER COMPANY. Objective of Congress in enacting provisions

of Civil Rights Act pertaining to employment
No. 124.

opportunities was to achieve equality of

employment opportunities and remove barriers
Argued Dec. 14, 1970.

that operated in the past to favor an identifiable

group of white employees over other employees.
Decided March 8, 1971.

Civil Rights Act of 1964, §§ 701 et seq., 703(a)

Synopsis (2), (h), 42 U.S.C.A. §§ 2000e et seq., 2000e-

Class action by Negro employees against employer alleging 2(a) (2), (h).

that employment practices violated Civil Rights Act. The
210 Cases that cite this headnote

United States District Court for the Middle District of

North Carolina, at Greensboro, 292 F.Supp. 243, dismissed

complaint, and plaintiffs appealed. The Court of Appeals, [2] Civil Rights

420 F.2d 1225, affirmed, in part, reversed in part, and Disparate impact

remanded, holding that in absence of a discriminatory Under provisions of Civil Rights Act

papese, requirement of high school education or passing pertaining to eniployment opportunities,
of a standardized general intelligence test as a condMon practices, procedures, or tests neutral on their

of employmant in or transfer to jobs was permitted by face, and even neutral in terms of intent, cannot

the Civil Rights Act, and rejecting claim that because be maintained if they operate to "freeze" the

such req±eme± operated to render ineligible a markedly status quo of prior discriminatory cmplay-ent

disp-opertionate number of Negroes, they were unlawful practices. Civil Rights Act of 1964, §§ 701 et

under the Act unless shown to be job-related. Certiorari was seq., 703(a) (2), (h), 42 U.S.C.A. §§ 2000e et

granted. The Supreme Court, Mr. Chief Justice Burger, held seq., 2000e-2(a) (2), (h).

that employer was prohibited by provisions of Act pertaining
to employment oppe-t=ities from requiring a high school 372 Cases that cite this headnote

education or passing of a c+andavdized general intelligence

test as a condition of employment in or transfer to jobs, [3] Civil Rights
where neither standard was shown to be significantly related AfErmative Action; Remedial Measures
to successful job performance, both requirements operated to

Congress did not intend by provisions of
disqualify Negroes at a s +annally higher rate than white

Civil Rights Act p i.bg to employment
applicants, and jobs in question formerly had been filled only

. . opportunities to guarantee a job to every
by white employees as part of a long-sta.nd=.ng practice of

person regardless of qua .. -es;; the Act
giving preference to whites.

does not command that any person be hired

simply because he was formerly subject of
Reversed.

discriminanen, or because he is a member of

. . . . a minority group; discriminate'y preference for
Mr. Justice Brennan took no part m cone ranon or decision

any group, minority or majority, is precisely
and only what Congress has proscribed;

what is required by Congress is removal of
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KeyCite Yellow Flag - Negative Treatment 
Superseded by Statute as Stated in U.S. v. State ofN.C., E.D.N.C., February 
8, 1996 

Synopsis 

91S.Ct.849 
Supreme Court of the United States 

Willie S. GRIGGS et al., Petitioners, 
v. 

DUKE POWER COMPANY. 

No.124. 
I 

Argued Dec. 14, 1970. 
I 

Decided March 8, 1971. 

Class action by Negro employees against employer alleging 
that employment practices violated Civil Rights Act. The 
United States District Court for the Middle District of 
North Carolina, at Greensboro, 292 F.Supp. 243, dismissed 
complaint, and plaintiffs appealed. The Court of Appeals, 
420 F.2d 1225, affirmed, in part, reversed in part, and 
remanded, holding that in absence of a discriminatory 
purpose, requirement of high school education or passing 
of a standardized general intelligence test as a condition 
of employment in or transfer to jobs was permitted by 
the Civil Rights Act, and rejecting claim that because 
such requirements operated to render ineligible a markedly 
disproportionate number of Negroes, they were unlawful 
under the Act unless shown to be job-related. Certiorari was 
granted. The Supreme Court, Mr. Chief Justice Burger, held 
that employer was prohibited by provisions of Act pertaining 
to employment opportunities from requiring a high school 
education or passing of a standardized general intelligence 
test as a condition of employment in or transfer to jobs, 
where neither standard was shown to be significantly related 
to successful job performance, both requirements operated to 
disqualify Negroes at a substantially higher rate than white 
applicants, and jobs in question formerly had been filled only 
by white employees as part of a long-standing practice of 
giving preference to whites. 

Reversed. 

Mr. Justice Brennan took no part in consideration or decision 
of case. 

West Headnotes (9) 

[l] Civil Rights 
Purpose and construction in general 

Civil Rights 
Discrimination by reason of race, color, 

ethnicity, or national origin, in general 

Objective of Congress in enacting provisions 
of Civil Rights Act pertaining to employment 
opportunities was to achieve equality of 
employment opportunities and remove barriers 
that operated in the past to favor an identifiable 
group of white employees over other employees. 
Civil Rights Act of 1964, §§ 701 et seq., 703(a) 
(2), (h), 42 U.S.C.A. §§ 2000e et seq., 2000e-
2(a) (2), (h). 

210 Cases that cite this headnote 

[2] Civil Rights 
Disparate impact 

Under provisions of Civil Rights Act 
pertaining to employment opportunities, 
practices, procedures, or tests neutral on their 
face, and even neutral in terms of intent, cannot 
be maintained if they operate to "freeze" the 
status quo of prior discriminatory employment 
practices. Civil Rights Act of 1964, §§ 701 et 
seq., 703(a) (2), (h), 42 U.S.C.A. §§ 2000e et 
seq., 2000e-2(a) (2), (h). 

372 Cases that cite this headnote 

[3] Civil Rights 
Affirmative Action; Remedial Measures 

Congress did not intend by provisions of 
Civil Rights Act pertaining to employment 
opportunities to guarantee a job to every 
person regardless of qualifications; the Act 
does not command that any person be hired 
simply because he was formerly subject of 
discrimination, or because he is a member of 
a minority group; discriminatory preference for 
any group, minority or majority, is precisely 
and only what Congress has proscribed; 
what is required by Congress is removal of 
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artificial, arbitrary, and unnecessary barriers to

employment when barriers operate invidiansly
837 Cases that cite this headnote

to discriminate on basis of race or other

impermissible classification. Civil Rights Act of
[7] Administrative Law and Procedure

1964, §§ 701 et seq., 703(a) (2), (h), 42 U.S.C.A. Employment discrininatiGn

§§ 2000e et seq., 2000e-2(a) (2), (h)-
Civil Rights

585 Cases that cite this headnote Administrative Agencies and Proceedings

A dministrative interpretation of Civil Rights

Act by enforcing agency is entitled to great
[4] Civil Rights

deference. Civil Rights Act of 1964, §§ 701 et
Disparate impact

seq., 703(a) (2), (h), 42 U.S.C.A. §§ 2000e et
Provisions of Civil Rights Act pertaining to seq., 2000e-2(a) (2), (h).
employment opportunities proscribe not only
overt discr-=aden but also practices that are 285 Cases that cite this headnote

fair in form, but discraninatory in operation.

Civil Rights Act of 1964 §§ 701 et seq., 703(a)
[8] Civil Rights

(2), (h), 42 U.S.C.A. §§ 2000e et seq., 2000e-
Disparate impact

2(a) (2), (h).
Civil Rights

237 Cases that cite this headnote Educational requireme+s; ability tests

Equal Employment Opportunity Com=ission's

[5] Civil Rights
construction of section of Civil Rights Act

Discriminati6n by reason of race, color, authorizing use of any professionally developed

ethnicity, or national origin, in general ability test that is not designed, intended, or used

to discriminate because of race to require that
Civil Rights

employment tests be job-related comports with
Disparate impact

congressional intent. Civil Rights Act of 1964, §
If an em;1cy-ent practice which operates to 703(h), 42 U.S.C.A. § 2000e-2(h).
exclude Negroes cannot be shown to be related

to job performance, the practice is pnvñt-isd 176 Cases that cite this headnote

by provisions of Civil Rights Act pertaining to

employment opportunities. Civil Rights Act of
[9] Civil Rights

1964, §§ 701 et seq., 703(a) (2), (h), 42 U.S.C.A.
Disparate impact

§§ 2000e et seq., 2000e-2(a) (2), (h).
Civil Rights

92 Cases that cite this headnote Educational requirements; ability tests

Employer was prohibited, by provisions of

Civil Rights Act pertaining to employment
[6] Civil Rights

opportunities, from requiring a high school
Disparate impact

education or passing of a standardized general
Civil Rights

intelligence test as a condition of employment in
Educational req•üremente; ability tests

or transfer to jobs, where neither standard was
Good intent or absence of discrimiste-y intent shown to be significantly related to successful
does not redeem empley-ent procederes or job performance, both requirements operated

testing mechanisms that operate as "built- to disqualify Negroes at a substantially higher
in headwinds" for minority groups and are rate than white applicants, and the jobs in
unrelated to measuring job capability. Civil question formerly had been filled only by white
Rights Act of 1964, §§ 701 et seq., 703(a) (2), employees as part of a long-standing practice of

(h), 42 U.S.C.A. §§ 2000e et seq., 2000e-2(a) giving preference to whites. Civil Rights Act of

(2), (h).
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artificial, arbitrary, and unnecessary barriers to 
employment when barriers operate invidiously 
to discriminate on basis of race or other 
impermissible classification. Civil Rights Act of 
1964, §§ 701 et seq., 703(a) (2), (h), 42 U.S.C.A. 
§§ 2000e et seq., 2000e--2(a) (2), (h). 

585 Cases that cite this headnote 

[4] Civil Rights 
Disparate impact 

Provisions of Civil Rights Act pertaining to 
employment opportunities proscribe not only 
overt discrimination but also practices that are 
fair in form, but discriminatory in operation. 
Civil Rights Act of 1964 §§ 701 et seq., 703(a) 
(2), (h), 42 U.S.C.A. §§ 2000e et seq., 2000e--
2(a) (2), (h). 

23 7 Cases that cite this headnote 

[5] Civil Rights 

[6] 

Discrimination by reason of race, color, 
ethnicity, or national origin, in general 

Civil Rights 
Disparate impact 

If an employment practice which operates to 
exclude Negroes cannot be shown to be related 
to job performance, the practice is prohibited 
by provisions of Civil Rights Act pertaining to 
employment opportunities. Civil Rights Act of 
1964, §§ 701 et seq., 703(a) (2), (h), 42 U.S.C.A. 
§§ 2000e et seq., 2000e--2(a) (2), (h). 

92 Cases that cite this headnote 

Civil Rights 
Disparate impact 

Civil Rights 
Educational requirements; ability tests 

Good intent or absence of discriminatory intent 
does not redeem employment procedures or 
testing mechanisms that operate as "built-
in headwinds" for minority groups and are 
unrelated to measuring job capability. Civil 
Rights Act of 1964, §§ 701 et seq., 703(a) (2), 
(h), 42 U.S.C.A. §§ 2000e et seq., 2000e--2(a) 
(2), (h). 

837 Cases that cite this headnote 

[7] Administrative Law and Procedure 
Employment discrimination 

Civil Rights 
Administrative Agencies and Proceedings 

Administrative interpretation of Civil Rights 
Act by enforcing agency is entitled to great 
deference. Civil Rights Act of 1964, §§ 701 et 
seq., 703(a) (2), (h), 42 U.S.C.A. §§ 2000e et 
seq., 2000e-2(a) (2), (h). 

285 Cases that cite this headnote 

[8] Civil Rights 
Disparate impact 

Civil Rights 
Educational requirements; ability tests 

Equal Employment Opportunity Commission's 
construction of section of Civil Rights Act 
authorizing use of any professionally developed 
ability test that is not designed, intended, or used 
to discriminate because of race to require that 
employment tests be job-related comports with 
congressional intent. Civil Rights Act of 1964, § 
703(h), 42 U.S.C.A. § 2000e-2(h). 

176 Cases that cite this headnote 

[9] Civil Rights 
Disparate impact 

Civil Rights 
Educational requirements; ability tests 

Employer was prohibited, by provisions of 
Civil Rights Act pertaining to employment 
opportunities, from requiring a high school 
education or passing of a standardized general 
intelligence test as a condition of employment in 
or transfer to jobs, where neither standard was 
shown to be significantly related to successful 
job performance, both requirements operated 
to disqualify Negroes at a substantially higher 
rate than white applicants, and the jobs in 
question formerly had been filled only by white 
employees as part of a long-standing practice of 
giving preference to whites. Civil Rights Act of 
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1964, §§ 701 et seq., 703(a) (2), (h), 42 U.S.C.A. only in the Labor Department where the highest paying

§§ 2000e et seq., 2000e-2(a) (2), (h). jobs paid less than the lowest paying jobs in the other

four 'operating' departments in which only whites were
714 Cases that cite this headnote

employed. 2 Prorecticñs were normally made within each

department on the basis of job seniority. Transferees into a

department usually began in the lowest position.

Attorneys and Law Firms In 1955 the Company instituted a policy of requiring a high

school education for initial assignment to any department
**850 *425 Jack Greenberg, New York City, for

except Labor, and for transfer from the Coal Handling
petitioners. to any

'inside' department (Operations, Maintenance, or

**851 George W. Ferguson, Jr., for respondent.
Laboratory). When the Company aband=ad its policy
of restricting Negroes to the Labor Department in 1965,

Lawrence M. Cohen for the Chamber of Commerce of the completion of high school also was made a prerequisite

United States, as amicus curiae. to transfer from Labor to any other department. From the

time the high school requirement was instituted to the
Opinion time of trial, however, white employees hired before the

time of the high school educaden requirement continued
Mr. Chief Justice BURGER delivered the opinion of the

to We satisfhly and in &
Court 'operating' **852 departments. Findings on this score are

We granted the writ in this case to resolve the question not challenged.

whether an employer is pre"bited by the Civil Rights Act
The Company added a further requirement for new employees

of 1964, Title VII, from requiring a high school education
on July 2, 1965, the date on which Title VII became effective.

*426 or passing of a stedazdized general intelligence test
To qualify for placement in any but the Labor Deprtment

as a condit·= of empley=ent in or transfer to jobs when
it become necessary to register satisfactory scores on two

(a) neither standard is shown to be significantly related to
professionally prepared aptitude *428 tests, as well as to

successful job performance, (b) both requirements operate to
have a high school education. Completion of high school

disqualify Negroes at a substantially higher rate than white
s di for hfe

applicants, and (c) the jobs in question formerly had been
m & fa d k fm hh Np W

filled only by white employees as part of a longst=ding been excluded if the h t had been employed prior
practice of giving preference to whites.

1
to the time of the new requirement. In September 1965

the Company began to permit incumbent employees who
Congress provided, in Title VII of the Civil Rights Act of

lacked a high school education to qualify for transfer from
1964, for class actions for enforcement of provisions of the ,Labor or Coal Handling to an 'inside job by passing
Act and this proceeding was brought by a group of incumbent

Negro employees against Duke Power Company. All the
measure general intelligence, and the Bennett Mechanical

petitioners are emnhed at the Company's Dan River Steam-° Comprehension Test. Neither was directed or intended to
Station, a power generating facility located at Draper, North

Carolina. At the time this action was instituted, the Company . .
category of jobs. The requisite scores used for both untial

had 95 employees at the Dan River Station, 14 of whom were . .
hmng and transfer approximated the national median for high

Negroes; 13 of these are petitioners here-
3school graduates.

The District Court found that prior to July 2, 1965, the

effective date of the Civil Rights Act of 1964, the *427 The District Court had found that while the Company

Company openly discriminated on the basis of race in the Previously followed a policy of overt racial discrimination

hiring and =igning of employees at its Dan River plant. in a period prior to the Act, such conduct had ceased. The

The plant was organized into five apcrating departments: (1)
District Court also concluded that Title VII was intended

Labor, (2) Coal Handling, (3) operadens, (4) Maintenance,
to be prospective only and, consequently, the impact of

and (5) Laboratory and Test. Negroes were emplayed Prior inequities was beyond the reach of corrective action

authorized by the Act.
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1964, §§ 701 et seq., 703(a) (2), (h), 42 U.S.C.A. 
§§ 2000e et seq., 2000e--2(a) (2), (h). 

714 Cases that cite this headnote 

Attorneys and Law Firms 

**850 *425 Jack Greenberg, New York City, for 
petitioners. 

**851 George W. Ferguson, Jr., for respondent. 

Lawrence M. Cohen for the Chamber of Commerce of the 
United States, as amicus curiae. 

Opinion 

Mr. Chief Justice BURGER delivered the opinion of the 
Court. 

We granted the writ in this case to resolve the question 
whether an employer is prohibited by the Civil Rights Act 
of 1964, Title VII, from requiring a high school education 
*426 or passing of a standardized general intelligence test 

as a condition of employment in or transfer to jobs when 
(a) neither standard is shown to be significantly related to 
successful job performance, (b) both requirements operate to 
disqualify Negroes at a substantially higher rate than white 
applicants, and (c) the jobs in question formerly had been 
filled only by white employees as part of a longstanding 

practice of giving preference to whites. 1 

Congress provided, in Title VII of the Civil Rights Act of 
1964, for class actions for enforcement of provisions of the 
Act and this proceeding was brought by a group of incumbent 
Negro employees against Duke Power Company. All the 
petitioners are employed at the Company's Dan River Steam 
Station, a power generating facility located at Draper, North 
Carolina. At the time this action was instituted, the Company 
had 95 employees at the Dan River Station, 14 of whom were 
Negroes; 13 of these are petitioners here. 

The District Court found that prior to July 2, 1965, the 
effective date of the Civil Rights Act of 1964, the *427 
Company openly discriminated on the basis of race in the 
hiring and assigning of employees at its Dan River plant. 
The plant was organized into five operating departments: (1) 
Labor, (2) Coal Handling, (3) Operations, (4) Maintenance, 
and (5) Laboratory and Test. Negroes were employed 

only in the Labor Department where the highest paying 
jobs paid less than the lowest paying jobs in the other 
four 'operating' departments in which only whites were 

employed. 2 Promotions were normally made within each 
department on the basis of job seniority. Transferees into a 
department usually began in the lowest position. 

In 1955 the Company instituted a policy ofrequiring a high 
school education for initial assignment to any department 
except Labor, and for transfer from the Coal Handling 
to any 'inside' department (Operations, Maintenance, or 
Laboratory). When the Company abandoned its policy 
of restricting Negroes to the Labor Department in 1965, 
completion of high school also was made a prerequisite 
to transfer from Labor to any other department. From the 
time the high school requirement was instituted to the 
time of trial, however, white employees hired before the 
time of the high school education requirement continued 
to perform satisfactorily and achieve promotions in the 
'operating' **852 departments. Findings on this score are 
not challenged. 

The Company added a further requirement for new employees 
on July 2, 1965, the date on which Title VII became effective. 
To qualify for placement in any but the Labor Department 
it become necessary to register satisfactory scores on two 
professionally prepared aptitude *428 tests, as well as to 
have a high school education. Completion of high school 
alone continued to render employees eligible for transfer 
to the four desirable departments from which Negroes had 
been excluded if the incumbent had been employed prior 
to the time of the new requirement. In September 1965 
the Company began to permit incumbent employees who 
lacked a high school education to qualify for transfer from 
Labor or Coal Handling to an 'inside' job by passing 
two tests-the Wonderlic Personnel Test, which purports to 
measure general intelligence, and the Bennett Mechanical 
Comprehension Test. Neither was directed or intended to 
measure the ability to learn to perform a particular job or 
category of jobs. The requisite scores used for both initial 
hiring and transfer approximated the national median for high 

school graduates. 3 

The District Court had found that while the Company 
previously followed a policy of overt racial discrimination 
in a period prior to the Act, such conduct had ceased. The 
District Court also concluded that Title VII was intended 
to be prospective only and, consequently, the impact of 
prior inequities was beyond the reach of corrective action 
authorized by the Act. 
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the institution of a literacy test for voter registration on the
The Court of Appeals was co anted with a question of ground that the test would abridge the right to vote indirectly
first impression, as are we, concerning the meaning of Title on account of race. Congress did not intend by Title VII,
VII. After careful analysis a majority of that court concluded

however, to guarantee a job to every person regardless of
that a subjective test of the employer's intent should govern, q•Mihations. In short, the Act does not command that any
particularly in a close case, and that in this case there was *431 person be hired simply because he was formerly the
no showing of a discriminatory purpose in the adoption of subject of discriminanen, or because he is a member of a
the diploma and test requiremants. On this basis, the Court of

minority group. Discriminatory preference for any group,
Appeals concluded there was no violniiuü of the Act.

minority or majority, is precisely and only what Congress has

proscribed. What is required by Congress is the removal of
*429 The Court of Appeals reversed the District Court

artificial, arbitrary, and unnecessary barriers to e-loy-ent
in part, rejecting the holding that residual discrimination

.-^¹'

when the barriers operate invidiansly to discrimmate on the
arising from prior employment practices was insulated from .

4
basis of racial or other impermissible classification.

remedial action. The Court of Appeals noted, however,

that the District Court was correct in its conclusion that
[4] [5] Congress has now provided that tests or criteria

there was no showing of a racial purpose or invidious intent for employment or promotion may not provide equality of
in the adoption of the high school diploma requirement

6pportunity merely in the sense of the fabled offer of milk
or general intelligence test and that these standards had to the stork and the fox. On the contrary, Congress has
been applied fairly to whites and Negroes alike. It held now required that the posture and condi6en of the job-

that, in the absence of a discriminatory purpose, use of seeker be taken into account. It has-to resort again to
such requirements was permitted by the Act. In so doing, the fable-provided that the vessel in which the milk is
the Court of Appeals rejected the claim that because these proffered be one all seekers can use. The Act proscribes
two requirements operated to render ineligible a markedly not only overt discrimina+ien but also practices that are fair
disproportionate number of Negroes, they were unlawful in form, but discriminatory in operation. The touchetana is

under Title VII unless shown to be job related. 5 We **853 business necessity. If an employment practice which operates

granted the writ on these claims. 399 U.S. 926, 90 S.Ct. 2238, to exclude Negroes cannot be shown to be related to job

26 L.Ed.2d 791. performance, the practice is prohibited.

[1] [2] The objective of Congress in the enactment of Title

VII is plain from the language of the statute. It was to achieve

equality of c:nploy-ent opportunities and remove *430 On the record before us, neither the high school compleden

barriers that have operated in the past to favor an identifiable requirement nor the general mtelEgance test is shown to bear

group of white employees over other employees. Under the a demonstrable relf e-ddp to successful performance of the

Act, practices, procedures, or tests neutral on their face, and jobs for which it was used. Both were adopted, as the Court of

even neutral in terms of intent, cannot be maintained if they
Appeals noted, without meaningfin study of their rela6enchip

operate to 'freeze' the status quo of prior discr in.etory
to job-performance ability. Rather, a vice president of the

employment practices. Company testified, the requirements were instituted on the

Company's judgment that they generally would improve the

[3] The Court of Appeals'
opinion, and the partial dissent,

overall quality of the work force.

agreed that, on the record in the present case, 'whites register
**854 The evidence, however, shows that employees who

far better on the Company's alternative requirements' than
have not completed high school or taken the tests have

Negroes. 6 420 F.2d 1225, 1239 n. 6. This consequence would continued to perform satisfact6rily and make progress in
appear to be directly traceable to race. Basic intelEgence must departments for which the high school and test criteria *432
have the means of articulation to manifest itself fairly in a 7are now used. The premedon record of present employees
testing process. Because they are Negroes, petitioners have

. who would not be able to meet the new criteria thus suggests
long received inferior education in segregated schools and .

the possibility that the requirements may not be needed even
this Court expressly recognized these differences in Gaston

for the limited purpose of preserving the avowed policy of
County v. United States, 395 U.S. 285, 89 S.Ct. 1720 23

. .
'

advancement within the Ce-y. In the context of this
L.Ed.2d 309 (1969). There, because of the mfenor education .

^^''-^
.

case, it is unnecessary to reach the question whether testmgreceived by Negroes in North Carolina, this Court barred
requirements that take into account capability for the next
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The Court of Appeals was confronted with a question of 
first impression, as are we, concerning the meaning of Title 
VII. After careful analysis a majority of that court concluded 
that a subjective test of the employer's intent should govern, 
particularly in a close case, and that in this case there was 
no showing of a discriminatory purpose in the adoption of 
the diploma and test requirements. On this basis, the Court of 
Appeals concluded there was no violation of the Act. 

*429 The Court of Appeals reversed the District Court 
in part, rejecting the holding that residual discrimination 
arising from prior employment practices was insulated from 

remedial action. 4 The Court of Appeals noted, however, 
that the District Court was correct in its conclusion that 
there was no showing of a racial purpose or invidious intent 
in the adoption of the high school diploma requirement 
or general intelligence test and that these standards had 
been applied fairly to whites and Negroes alike. It held 
that, in the absence of a discriminatory purpose, use of 
such requirements was permitted by the Act. In so doing, 
the Court of Appeals rejected the claim that because these 
two requirements operated to render ineligible a markedly 
disproportionate number of Negroes, they were unlawful 

under Title VII unless shown to be job related. 5 We **853 
granted the writ on these claims. 399 U.S. 926, 90 S.Ct. 2238, 
26 L.Ed.2d 791. 
[l] [2] The objective of Congress in the enactment of Title 

VII is plain from the language of the statute. It was to achieve 
equality of employment opportunities and remove *430 
barriers that have operated in the past to favor an identifiable 
group of white employees over other employees. Under the 
Act, practices, procedures, or tests neutral on their face, and 
even neutral in terms of intent, cannot be maintained if they 
operate to 'freeze' the status quo of prior discriminatory 
employment practices. 

[3] The Court of Appeals' opinion, and the partial dissent, 
agreed that, on the record in the present case, 'whites register 
far better on the Company's alternative requirements' than 
Negroes. 6 420 F.2d 1225, 1239 n. 6. This consequence would 
appear to be directly traceable to race. Basic intelligence must 
have the means of articulation to manifest itself fairly in a 
testing process. Because they are Negroes, petitioners have 
long received inferior education in segregated schools and 
this Court expressly recognized these differences in Gaston 
County v. United States, 395 U.S. 285, 89 S.Ct. 1720, 23 
L.Ed.2d 309 (1969). There, because of the inferior education 
received by Negroes in North Carolina, this Court barred 

the institution of a literacy test for voter registration on the 
ground that the test would abridge the right to vote indirectly 
on account of race. Congress did not intend by Title VII, 
however, to guarantee a job to every person regardless of 
qualifications. In short, the Act does not command that any 
*431 person be hired simply because he was formerly the 

subject of discrimination, or because he is a member of a 
minority group. Discriminatory preference for any group, 
minority or majority, is precisely and only what Congress has 
proscribed. What is required by Congress is the removal of 
artificial, arbitrary, and unnecessary barriers to employment 
when the barriers operate invidiously to discriminate on the 
basis of racial or other impermissible classification. 

[4] [5] Congress has now provided that tests or criteria 
for employment or promotion may not provide equality of 
opportunity merely in the sense of the fabled offer of milk 
to the stork and the fox. On the contrary, Congress has 
now required that the posture and condition of the job-
seeker be taken into account. It has-to resort again to 
the fable-provided that the vessel in which the milk is 
proffered be one all seekers can use. The Act proscribes 
not only overt discrimination but also practices that are fair 
in form, but discriminatory in operation. The touchstone is 
business necessity. If an employment practice which operates 
to exclude Negroes cannot be shown to be related to job 
performance, the practice is prohibited. 

On the record before us, neither the high school completion 
requirement nor the general intelligence test is shown to bear 
a demonstrable relationship to successful performance of the 
jobs for which it was used. Both were adopted, as the Court of 
Appeals noted, without meaningful study of their relationship 
to job-performance ability. Rather, a vice president of the 
Company testified, the requirements were instituted on the 
Company's judgment that they generally would improve the 
overall quality of the work force. 

**854 The evidence, however, shows that employees who 
have not completed high school or taken the tests have 
continued to perform satisfactorily and make progress in 
departments for which the high school and test criteria *432 

are now used. 7 The promotion record of present employees 
who would not be able to meet the new criteria thus suggests 
the possibility that the requirements may not be needed even 
for the limited purpose of preserving the avowed policy of 
advancement within the Company. In the context of this 
case, it is unnecessary to reach the question whether testing 
requirements that take into account capability for the next 
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succeeding position or related future pm=:E:: might be legislative history support the Commission's construction,

utilized upon a showing that such longrange req÷ements this affords good reason to treat the gadalinac as expressing
fulfill a genuine business need. In the present case the the will of Congress.

Company has made no such showing.

[6] The Court of Appeals held that the Company had adopted

the diploma and test requirements without any 'intention to Section 703(h) was not contained in the House version of

discriminate againstNegro cmpicyces.' 420 F.2d, at 1232. We the Civil Rights Act but was added in the Senate during

do not suggest that either the District Court or the Court of extended debate. For a period, debate revolved around

Appeals erred in ex -3 the employer's intent; but good claims that the bill as proposed would prohibit all testing

intent or absence of discriminatory intent does not redeem and force employers to hire ---q=éiEed persons simply

employment procedures or testing mechanisms that operate because they were part of a group formerly subject to job

as 'built-in headwinds' for minority groups and are unrelated discri=inaEen. 10 Prepenants of Title VH sought th-cughout

to measuring job capability. the debate to assure the critics that the Act would have

no effect on job-related tests. Senators Case of New Jersey
and Clark of Pennsylvania, comanagers of the bill on the

The Company's lack of discriminatory intent is suggested by Senate floor, issued a memorandum explaining that the
special efforts to help the undereducated employees through proposed Title VH 'expressly protects the employer's right

Company G===cing of two-thirds the cost of tuition for high to insist that any prospective applicant, Negro or white,
school training. But Congress directed the thrust of the Act must meet the applicable job q=Ciens. Indeed, the
to the consequences of empley=ent practices, not simply very purpose of title VH is to promote hiring on the basis
the motivation. More than that, Congress has placed on the of job qualifications, rather than on the basis of race or
employer the burden of showing that any given requirement color.'

110 Cong.Rec. 7247. (Emphasis added.) Despite
must have a =adfest relaEe==hap to the employment m

*435 these assurances, Senator Tower of Texas introduced
quesdon-

an amendment authorizing 'professicñally developed ability

*433 The facts of this case demonstrate the inadequacy
tests.' Proponents of Title VH opposed the amendment

of broad and general testing devices as well as the because, as written, it would permit an employer to give any

inlimity of using diplomas or degrees as fixed measures test, 'whether it was a good test or not, so long as it was

of capability. History is filled with examples of men and Professionally designed. Discri=ination could actually exist

women who rendered highly effective performance without under the **856 guise of compliance with the statute.' 110

the conventional badges of accomplishment in terms of Cong.Rec. 13504 (remarks of Sen. Case).

certificates, diplomas, or degrees. Diplomas and tests are [8] The amendment was defeated and two days later Senator

useful servants, but Congress has =...a-dated the commensense Tower offered a substitute amendment which was adopted

propesi+4en that they are not to become masters of reality. verbatim and is now the testing provision of s 703(h).

Speaking for the supporters of Title VH, Senator Humphrey,
The Company contends that its general intelligence tests are who had vii;c y opposed the first a=endment, endorsed

speciEcally permitted by s 703(h) of the Act. 8
That section the enbeE+"±e amendment, stating: 'Senators on both sides

authorizes the use of 'any professionally develeped ability
of the aisle who were deeply interested in title VH have

test' that is not 'designed, intended or used to discriminate
"'ª™ ""a the text of this *436 amendment and have found

because of race * * *.' (Emphasis added.)
it to be in accord with the intent and purpose of that title.'

[7] The Equal Employment Opportunity Commission, 110 Cong.Rec. 13724. The amendment was then adopted.
12

having enforcement reepensiMi+y, has issued guidelines From the sum of the legislative history relevant in this case,

interpreting s 703(h) to permit only the use of job-related the conclusion is inescapable that the EEOC's construction

tests. 9 The admi=4=trative **855 interpretation of the of s 703(h) to require that empicyment tests be job related

*434 Act by the enforcing agency is entitled to great comports with congressional intent.

deference. See, e.g., United States v. City of Chicago, 400

U.S. 8, 91 S.Ct. 18, 27 L.Ed.2d 9 (1970); Udall v. Tallman, [9] Nothiñg in the Act psceludes the use of testing or

380 U.S. 1, 85 S.Ct. 792, 13 L.Ed.2d 616 (1965); Power measuring procedures; obviously they are useful. What

Reactor Development Co. v. Electricians, 367 U.S. 396, 81 Congress has forbidden is giving these devices and

S.Ct. 1529, 6 L.Ed.2d 924 (1961). Since the Act and its mechanisms controlling force unless they are demonstrably
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succeeding position or related future promotion might be 
utilized upon a showing that such longrange requirements 
fulfill a genuine business need. In the present case the 
Company has made no such showing. 
[6] The Court of Appeals held that the Company had adopted 

the diploma and test requirements without any 'intention to 
discriminateagainstNegroemployees.' 420F.2d, at 1232. We 
do not suggest that either the District Court or the Court of 
Appeals erred in examining the employer's intent; but good 
intent or absence of discriminatory intent does not redeem 
employment procedures or testing mechanisms that operate 
as 'built-in headwinds' for minority groups and are unrelated 
to measuring job capability. 

The Company's lack of discriminatory intent is suggested by 
special efforts to help the undereducated employees through 
Company financing of two-thirds the cost of tuition for high 
school training. But Congress directed the thrust of the Act 
to the consequences of employment practices, not simply 
the motivation. More than that, Congress has placed on the 
employer the burden of showing that any given requirement 
must have a manifest relationship to the employment in 
question. 

*433 The facts of this case demonstrate the inadequacy 
of broad and general testing devices as well as the 
infirmity of using diplomas or degrees as fixed measures 
of capability. History is filled with examples of men and 
women who rendered highly effective performance without 
the conventional badges of accomplishment in terms of 
certificates, diplomas, or degrees. Diplomas and tests are 
useful servants, but Congress has mandated the commonsense 
proposition that they are not to become masters of reality. 

The Company contends that its general intelligence tests are 

specifically permitted by s 703(h) of the Act. 8 That section 
authorizes the use of 'any professionally developed ability 
test' that is not 'designed, intended or used to discriminate 
because of race••*.' (Emphasis added.) 
[7] The Equal Employment Opportunity Commission, 

having enforcement responsibility, has issued guidelines 
interpreting s 703(h) to permit only the use of job-related 

tests. 9 The administrative **855 interpretation of the 
*434 Act by the enforcing agency is entitled to great 

deference. See, e.g., United States v. City of Chicago, 400 
U.S. 8, 91 S.Ct. 18, 27 L.Ed.2d 9 (1970); Udall v. Tallman, 
380 U.S. 1, 85 S.Ct. 792, 13 L.Ed.2d 616 (1965); Power 
Reactor Development Co. v. Electricians, 367 U.S. 396, 81 
S.Ct. 1529, 6 L.Ed.2d 924 (1961). Since the Act and its 

legislative history support the Commission's construction, 
this affords good reason to treat the guidelines as expressing 
the will of Congress. 

Section 703(h) was not contained in the House version of 
the Civil Rights Act but was added in the Senate during 
extended debate. For a period, debate revolved around 
claims that the bill as proposed would prohibit all testing 
and force employers to hire unqualified persons simply 
because they were part of a group formerly subject to job 

discrimination. 10 Proponents of Title VII sought throughout 
the debate to assure the critics that the Act would have 
no effect on job-related tests. Senators Case of New Jersey 
and Clark of Pennsylvania, comanagers of the bill on the 
Senate floor, issued a memorandum explaining that the 
proposed Title VII 'expressly protects the employer's right 
to insist that any prospective applicant, Negro or white, 
must meet the applicable job qualifications. Indeed, the 
very purpose of title VII is to promote hiring on the basis 
of job qualifications, rather than on the basis of race or 

color.' 110 Cong.Rec. 7247. 11 (Emphasis added.) Despite 
*435 these assurances, Senator Tower of Texas introduced 

an amendment authorizing 'professionally developed ability 
tests.' Proponents of Title VII opposed the amendment 
because, as written, it would permit an employer to give any 
test, 'whether it was a good test or not, so long as it was 
professionally designed. Discrimination could actually exist 
under the **856 guise of compliance with the statute.' 110 
Cong.Rec. 13504 (remarks of Sen. Case). 
[8] The amendment was defeated and two days later Senator 

Tower offered a substitute amendment which was adopted 
verbatim and is now the testing provision of s 703(h). 
Speaking for the supporters of Title VII, Senator Humphrey, 
who had vigorously opposed the first amendment, endorsed 
the substitute amendment, stating: 'Senators on both sides 
of the aisle who were deeply interested in title VII have 
examined the text of this *436 amendment and have found 
it to be in accord with the intent and purpose of that title.' 

110 Cong.Rec. 13724. The amendment was then adopted. 12 

From the sum of the legislative history relevant in this case, 
the conclusion is inescapable that the EEOC's construction 
of s 703(h) to require that employment tests be job related 
comports with congressional intent. 

[9] Nothing in the Act precludes the use of testing or 
measuring procedures; obviously they are useful. What 
Congress has forbidden is giving these devices and 
mechanisms controlling force unless they are demonstrably 
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a reasonable measure of job performance. Congress has

not comma4d that the less qualified be preferred over Mr. Justice BRENNAN took no part in the consideration or

the better qm Ged simply because of minority origins. decision of this case.

Far from disparaging job qualifications as such, Congress

has made such qualifications the controlling factor, so that All Citations

race, religion, nationality, and sex become irrelevant. What
401 U.S. 424, 91 S.Ct. 849, 28 L.Ed.2d 158, 3 Fair

Congress has commanded is that any tests used must measure
. Empl.Prac.Cas. (BNA) 175, 3 Empl. Prac. Dec. P 8137, 88

the person for the job and not the person in the abstract.
P.U.R.3d 90

The judgment of the Court of Appeals is, as to that portion of

the judgment appealed from, reversed.

Footnotes

1 The Act provides:

'Sec. 703. (a) It shall be an unlawful employment practice for an employer-

'(2) to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individ··a! of

employment opportunities or otherwise adversely affect his status as an employee, because of such individüãi's race,

color, religion, sex, or national origin.

'(h) Notwithetonmng any other provision of this title, it shall not be an unlawful emp|Gymsat practice for an employer * * *

to give and to act upon the results of any professionally developed ability test provided that such test, its ad-! fian or

action upon the results is not designed, intended or used to discriminate because of race, color, religion, sex or national

origin. * * *' 78 Stat. 255, 42 U.S.C. s 2000e-2.

2 A Negm was first assigned to a job in an operating department in August 1966, five months after charges had been filed

with the Equal Emp|oyment OppedüñFy Commission. The employee, a high school graduate who had begun in the Labor

Department in 1953, was promoted to a job in the Coal Handling Department.

3 The test standards are thus more stringent than the high school requirement, since they would screen out approximately
half of all high school graduates.

4 The Court of Appeals ruled that Negmes employed in the Labor Depedment at a time when there was no high school or

test requirement for entrance into the higher paying departments could not now be made subject to those requiraments

since whites hired coniemporaneously into those departments were never subject to them. The Court of Appeals also

required that the seniority rights of those Negroes be measured on a plantwide, rather than a depe"==-M basis.

However, the Court of Appeals denied relief to the Negro employees without a high school education or its cquiva|êñt

who were hired into the Labor Department after institütiün of the educational requirement.

5 One member of that court disagreed with this aspect of the decision, maintaining, as do the p=titiones in this Court, that

Title VII prohibits the use of employment criteria that operate in a racially exc:üsianaiy fashion and do not measure skills

or abilities nacanmary to performance of the jobs for which those criteria are used

6 In North Carolina, 1960 census statistics show that, while 34% of white males had completed high school, only 12% of

Negm males had done so. U.S. Bureau of the Census, U.S. Census of Populatinn·
1960, Vol. 1, Characteristics of the

Population, pt. 35, Table 47.

Simi!eriy, with respect to standardized tests, the EEOC in one case found that use of a battery of tests, including the
Wandariic and Bennett tests used by the Company in the instant case, resulted in 58% of whites passing the tests, as

compared with only 6% of the blacks. Decision of EEOC, CCH Empl.Prac. Guide, 17,304.53 (Dec. 2, 1966). See also

Decision of EEOC 70-552, CCH Empl.Prac. Guide, 6139 (Feb. 19, 1970).

7 For example, between July 2, 1965, and November 14, 1966, the percentage of white employees who were promoted but

who were not high school graduates was nearly identica|to the percentage of nongrsdustss in the entire white work force.

8 Section 703(h) applies only to tests. It has no applicability to the high school diploma requirement.

9 EEOC Guidelines on Employment Testing Procedures, issued August 24, 1966, pmvide:

'The Commission accordingly interprets 'proionaiónsily developed ability
test' to mean a test which fairly measures the

knowledge or skills required by the particular job or class of jobs which the applicant seeks, or which fairly affords the

employer a chance to measure the applicant's ability to parFerm a pedicular jOb Or ClaSS Of jobs. The fact that a test was
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a reasonable measure of job performance. Congress has 
not commanded that the less qualified be preferred over 
the better qualified simply because of minority origins. 
Far from disparaging job qualifications as such, Congress 
has made such qualifications the controlling factor, so that 
race, religion, nationality, and sex become irrelevant. What 
Congress has commanded is that any tests used must measure 
the person for the job and not the person in the abstract. 

The judgment of the Court of Appeals is, as to that portion of 
the judgment appealed from, reversed. 

Footnotes 
1 The Act provides: 

Mr. Justice BRENNAN took no part in the consideration or 
decision of this case. 

All Citations 

401 U.S. 424, 91 S.Ct. 849, 28 L.Ed.2d 158, 3 Fair 
Empl.Prac.Cas. (BNA) 175, 3 Empl. Prac. Dec. P 8137, 88 
P.U.R.3d90 

'Sec. 703. (a) It shall be an unlawful employment practice for an employer-
'(2) to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual of 
employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, 
color, religion, sex, or national origin. 
'(h) Notwithstanding any other provision of this title, it shall not be an unlawful employment practice for an employer*** 
to give and to act upon the results of any professionally developed ability test provided that such test, its administration or 
action upon the results is not designed, intended or used to discriminate because of race, color, religion, sex or national 
origin. * * *' 78 Stat. 255, 42 U.S.C. s 2000e-2. 

2 A Negro was first assigned to a job in an operating department in August 1966, five months after charges had been filed 
with the Equal Employment Opportunity Commission. The employee, a high school graduate who had begun in the Labor 
Department in 1953, was promoted to a job in the Coal Handling Department. 

3 The test standards are thus more stringent than the high school requirement, since they would screen out approximately 
half of all high school graduates. 

4 The Court of Appeals ruled that Negroes employed in the Labor Department at a time when there was no high school or 
test requirement for entrance into the higher paying departments could not now be made subject to those requirements, 
since whites hired contemporaneously into those departments were never subject to them. The Court of Appeals also 
required that the seniority rights of those Negroes be measured on a plantwide, rather than a departmental, basis. 
However, the Court of Appeals denied relief to the Negro employees without a high school education or its equivalent 
who were hired into the Labor Department after institution of the educational requirement. 

5 One member of that court disagreed with this aspect of the decision, maintaining, as do the petitioners in this Court, that 
Title VII prohibits the use of employment criteria that operate in a racially exclusionary fashion and do not measure skills 
or abilities necessary to performance of the jobs for which those criteria are used 

6 In North Carolina, 1960 census statistics show that, while 34% of white males had completed high school, only 12% of 
Negro males had done so. U.S. Bureau of the Census, U.S. Census of Population: 1960, Vol. 1, Characteristics of the 
Population, pt. 35, Table 47. 
Similarly, with respect to standardized tests, the EEOC in one case found that use of a battery of tests, including the 
Wonderlic and Bennett tests used by the Company in the instant case, resulted in 58% of whites passing the tests, as 
compared with only 6% of the blacks. Decision of EEOC, CCH Empl.Prac. Guide, 17,304.53 (Dec. 2, 1966). See also 
Decision of EEOC 7~552, CCH Empl.Prac. Guide, 6139 (Feb. 19, 1970). 

7 For example, between July 2, 1965, and November 14, 1966, the percentage of white employees who were promoted but 
who were not high school graduates was nearly identical to the percentage of nongraduates in the entire white work force. 

8 Section 703(h) applies only to tests. It has no applicability to the high school diploma requirement. 
9 EEOC Guidelines on Employment Testing Procedures, issued August 24, 1966, provide: 

'The Commission accordingly interprets 'professionally developed ability test' to mean a test which fairly measures the 
knowledge or skills required by the particular job or class of jobs which the applicant seeks, or which fairly affords the 
employer a chance to measure the applicant's ability to perform a particular job or class of jobs. The fact that a test was 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6 

R. App. 768



Griggs v. Duke Power Co., 401 U.S. 424 (1971)

91 S.Ct. 849, 3 Fair Empl.Prac.Cas. (BNA) 175, 3 Empl. Prac. Dec. P 8137...

prepared by an |ñd|vidual or organization claiming expertise in test pmpa.atiGñ does not, without more, justify its use

within the meaning of Title Vll.'

The EEOC position has been elaborated in the new Guidelines on Emplayse Selection Procedures, 29 CFR s 1607, 35

Fed.Reg. 12333 (Aug. 1, 1970). These gë!de!!ñes demand that emp|Gyers using tests have available 'data d==-49ting
that the test is predictive of or s|giumntly correlated with important elements of work behavior which comprise or are

relevant to the job or jobs for which candidates are being
evaluated.'

Id., at s 1607.4(c).

10 The congressional dimuummiun was pmmpted by the decision of a hearing =vaminar for the Illinois Fair Employment
Cammicainn in Myart v. Motorola Co. (The decision is reprinted at 110 Cong.Rec. 5662.) That case suggested that

si=nd=rdized tests on which whites performed better than Negroes could never be used. The decision was taken to mean

that such tests could never be justified even if the needs of the business required them. A number of Senators feared that

Title VII might produce a similar result. See remarks of Senators Ervin, 110 Cong.Rec. 5614-5616; smathers, id., at

5999-6000; Holland, id., at 7012-7013; Hill, id., at 8447; Tower, id., at 9024; Te!medga id., at 9025-9026; Fulbright,

id., at 9599-9600; and Ellender, id., at 9600.

11 The Court of Appeals majority, in finding no req ement in Title Vll that emp|Gyment tests be job related, relied in part

on a quotation from an earlier Clark-Case interpretative memorandum addressed to the question of the mr-= - -=iity
of Title VII. The Senators said in that memorandum:

'There is no requirement in title VII that employers abandon bona fide qualification tests where, because of diñ=::::-_es

in background and education, members of some groups are able to perform better on these tests than membam of other

groups. An employer may set his qualifications as high as he likes, he may test to determine which app||carits have these

qualifications, and he may hire, assign, and promote on the basis of test performance.' 110 Cong.Rec. 7213.

However, nothing there stated conflicts with the later memarandum dealing specifically with the debate over employer

testing, 110 Cong.Rec. 7247 (quoted from in the text above), in which Senateæ Clark and Case explained that tests

which measure 'applicable job que!!ñcations' are pe-=!RRih!s under Title VII. In the earlier memorandum Clark and Case

assured the Senate that emp:õyers were not to be prohibited from using tests that dete-|ñe qualifications Certainly a

reasonable interpretation of what the Sanators meant, in light of the subsequent me..-..-.. m directed specifically at

employer testing, was that nothing in the Act prevents smp:üyers from requiring that applicants be fit for the job.

12 Senator Tower's original nmanamant provided in part that a test would be permissible 'if * * * in the case of any individual

who is seeking smplayment with such employer, such test is designed to determine or predict whether such individual is

suitable or trainable with respect to his emp!nyment in the particular h"RineRR or eñte---- se irivüived * * *.' 110 Cong.Rec.

13492. This language indicates that Senator Tower's aim was simply to make certain that job-related tests would be

permitted. The opposition to the amandm=nt was based on its loose wording which the proponents of Title VII feared

would be susceptible of m!s!nie:-r-:=i=t!eri. The final amandmant, which was acceptable to all sides, could hardly have

required less of a job relation than the first.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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prepared by an individual or organization claiming expertise in test preparation does not, without more, justify its use 
within the meaning of Title VII.' 
The EEOC position has been elaborated in the new Guidelines on Employee Selection Procedures, 29 CFR s 1607, 35 
Fed.Reg. 12333 (Aug. 1, 1970). These guidelines demand that employers using tests have available 'data demonstrating 
that the test is predictive of or significantly correlated with important elements of work behavior which comprise or are 
relevant to the job or jobs for which candidates are being evaluated.' Id., at s 1607.4(c). 

1 0 The congressional discussion was prompted by the decision of a hearing examiner for the Illinois Fair Employment 
Commission in Myart v. Motorola Co. (The decision is reprinted at 110 Cong.Rec. 5662.) That case suggested that 
standardized tests on which whites performed better than Negroes could never be used. The decision was taken to mean 
that such tests could never be justified even if the needs of the business required them. A number of Senators feared that 
Title VII might produce a similar result. See remarks of Senators Ervin, 110 Cong.Rec. 5614-5616; Smathers, id., at 
5999--6000; Holland, id., at 7012-7013; Hill, id., at 8447; Tower, id., at 9024; Talmadge, id., at 9025-9026; Fulbright, 
id., at 9599-9600; and Ellender, id., at 9600. 

11 The Court of Appeals majority, in finding no requirement in Title VII that employment tests be job related, relied in part 
on a quotation from an ear1ier Clark-Case interpretative memorandum addressed to the question of the constitutionality 
of Title VII. The Senators said in that memorandum: 
'There is no requirement in title VII that employers abandon bona fide qualification tests where, because of differences 
in background and education, members of some groups are able to perform better on these tests than members of other 
groups. An employer may set his qualifications as high as he likes, he may test to determine which applicants have these 
qualifications, and he may hire, assign, and promote on the basis of test performance.' 110 Cong.Rec. 7213. 
However, nothing there stated conflicts with the later memorandum dealing specifically with the debate over employer 
testing, 110 Cong.Rec. 7247 (quoted from in the text above), in which Senators Clark and Case explained that tests 
which measure 'applicable job qualifications' are permissible under Title VII. In the ear1ier memorandum Clark and Case 
assured the Senate that employers were not to be prohibited from using tests that determine qualifications. Certainly a 
reasonable interpretation of what the Senators meant, in light of the subsequent memorandum directed specifically at 
employer testing, was that nothing in the Act prevents employers from requiring that applicants be fit for the job. 

12 Senator Tower's original amendment provided in part that a test would be permissible 'if*** in the case of any individual 
who is seeking employment with such employer, such test is designed to determine or predict whether such individual is 
suitable or trainable with respect to his employment in the particular business or enterprise involved * * * .' 110 Cong.Rec. 
13492. This language indicates that Senator Tower's aim was simply to make certain that job-related tests would be 
permitted. The opposition to the amendment was based on its loose wording which the proponents of Title VII feared 
would be susceptible of misinterpretation. The final amendment, which was acceptable to all sides, could hardly have 
required less of a job relation than the first. 
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46 Cases that cite this headnote

KeyCite Yellow Flag - Negative Treatment
Not Followed as Dicta Payan v. Aramark Management Services Ltd.

Partnership, 9th Cir.(Ariz.), August 2, 2007 [2] Limitation of Actions

892 F.2d 1442 Nature of action in general

United States Court of Appeals, Employee's second Title VII compl-.int, which

Ninth Circuit. named proper corporate defendant, was an

amended co=plaint which related back to
Karen L. EDWARDS, Plaintiff-Appellee, original timely filed complaint which had named

v. wrong defendant; amendment was based on

OCCIDENTAL CHEMICAL same transaction or occurrence upon which first

CORPORATION, Defendant-Appellant. cespl±‡ was based, and the proper defenda=t

had notice of claim. Fed.Rules Civ.Proc.Rule

Nos. 88-3782, 88-4144. 15(c), 28 U.S.C.A.; Civil Rights Act of 1964, §
701 et seq., as amended, 42 U.S.C.A. § 2000e et

Argued and Sub±ed Sept. 14, 1989. seq.

Dedded Jan. 9, 1990. 31 Cases that cite this headnote

Synopsis
. [3] Limitation of Actions

Female employee brought employment discr"±aa action

against employer. The United States District Court for the
Intervention or bringing in new parties

Western District of Washington, Jack E. Tanner, J., entered To satisfy notice requirement of rule governing

judg-ent in favor of female employee. Employer appealed. relation back of amendment adding a new party,

The Court of Appeals, David R. T'erp::; Circuit Judge, Plaintiff must show that new defendant had

held that: (1)
substmtial evidence supper*ed District Court's actual notice of action prior to expiration of

finding that female employee was discriminated against on Il-hder. Fed.Rules Civ.Proc.Rule 15(c), 28

basis of sex, and (2) District Court's dctcrmination that U.S.C.A.

employer's eynlanaEon for failure to nmmate female was
11 Cases that cite this headnote

pretextual was not clearly erroneous.

Affirmed in part and remanded in part. [4] Civil Rights

Questions of law or fact

Federal Courts

West Headnotes (12)
Employment discriminaEen

Finding of discriminatory intent in Title VII case

is a question of fact and will not be overturned

[1] Civil Rights unless clearly erroneous. Civil Rights Act of
Time for proceedings; li=itatie=s

1964, § 701 et seq., as amended, 42 U.S.C.A. §
Title VII complai=aat may file action prior 2000e et seq.

to receiving right to sue letter, provided

there is no evidence showing that premature 4 Cases that cite this headacte

filing precluded state from performing its

administrative duties or that defendant was
[5] Civil Rights

prejudiced by filing. Civil Rights Act of 1964, § Sex discrimination

706(e), as amended, 42 U.S.C.A. § 2000e-5(f) Substantial evidence supported district court's
(1)

finding that employer discriminated against

female employee on basis of her sex when he
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KeyCite Yellow Flag - Negative Treatment 
Not Followed as Dicta Payan v. Aramark Management Services Ltd. 
Partnership, 9th Cir.(Ariz.), August 2, 2007 

892 F.2d 1442 
United States Court of Appeals, 

Ninth Circuit. 

Karen L. EDWARDS, Plaintiff-Appellee, 
v. 

OCCIDENTAL CHEMICAL 
CORPORATION, Defendant-Appellant. 

Nos. 88-3782, 88-4144. 
I 

Argued and Submitted Sept. 14, 1989. 
I 

Decided Jan. 9, 1990. 

Synopsis 
Female employee brought employment discrimination action 
against employer. The United States District Court for the 
Western District of Washington, Jack E. Tanner, J., entered 
judgment in favor of female employee. Employer appealed. 
The Court of Appeals, David R. Thompson, Circuit Judge, 
held that: (1) substantial evidence supported District Court's 
finding that female employee was discriminated against on 
basis of sex, and (2) District Court's determination that 
employer's explanation for failure to promote female was 
pretextual was not clearly erroneous. 

Affirmed in part and remanded in part. 

West Headnotes (12) 

[l] Civil Rights 
Time for proceedings; limitations 

Title VII complainant may file action prior 
to receiving right to sue letter, provided 
there is no evidence showing that premature 
filing precluded state from performing its 
administrative duties or that defendant was 
prejudiced by filing. Civil Rights Act of 1964, § 
706(e), as amended, 42 U.S.C.A. § 2000e-5(t) 
(1). 

[2) 

[3] 

[4] 

[5] 

46 Cases that cite this headnote 

Limitation of Actions 
Nature of action in general 

Employee's second Title VII complaint, which 
named proper corporate defendant, was an 
amended complaint which related back to 
original timely filed complaint which had named 
wrong defendant; amendment was based on 
same transaction or occurrence upon which first 
complaint was based, and the proper defendant 
had notice of claim. Fed.Rules Civ.Proc.Rule 
15(c), 28 U.S.C.A.; Civil Rights Act of 1964, § 
701 et seq., as amended, 42 U.S.C.A. § 2000e et 
seq. 

31 Cases that cite this headnote 

Limitation of Actions 
Intervention or bringing in new parties 

To satisfy notice requirement of rule governing 
relation back of amendment adding a new party, 
plaintiff must show that new defendant had 
actual notice of action prior to expiration of 
limitations. Fed.Rules Civ.Proc.Rule 15(c), 28 
U.S.C.A. 

11 Cases that cite this headnote 

Civil Rights 
Questions of law or fact 

Federal Courts 
Employment discrimination 

Finding of discriminatory intent in Title VII case 
is a question of fact and will not be overturned 
unless clearly erroneous. Civil Rights Act of 
1964, § 701 et seq., as amended, 42 U.S.C.A. § 
2000e et seq. 

4 Cases that cite this headnote 

Civil Rights 
Sex discrimination 

Substantial evidence supported district court's 
finding that employer discriminated against 
female employee on basis of her sex when he 
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failed to promote her to positi6ñ of :Epphs promote her to shippi-g supervisor pap+ian

supervisor; female had been "acting" supervisor did not ce=titute failure to mitigate damages

following previous supervisor's illness and under Title VII; employer did not prove

death, job classification was modified to include that female employee unrcasonably failed to

new job qualiEcations which female employee seek comparable substitute employment, and

did not have, and for the last 50 years no woman availabHity of other empicyment compamble to

ever had held the job. Civil Rights Act of 1964, shippi-g supervisor position was never shown.

§ 701 et seq., as amended, 42 U.S.C.A. § 2000e Civil Rights Act of 1964, § 701 et seq., as

et seq. amended, 42 U.S.C.A. § 2000e et seq.

3 Cases that cite this headnote 5 Cases that cite this headnote

[6] Civil Rights [10] Civil Rights

Questions of law or fact Measure and amount

Federal Courts Female employee, who was discriminated

Employ-ent discrW--"c: against on basis of sex, was entitled to back pay

District court's determination that employer's based upon difference between what she earned

expla.nation for promotion decision is pretextual at her :Eppi-g assictant position and what she

involves essentially factual inquiry and is would have earned had she received p-Mr
reviewable under clearly erroneous standard. calculated from time promotion was given to

another person to date of judgment.

2 Cases that cite this headnote
7 Cases that cite this headnote

[7] Civil Rights

Sex discrimination [11] Civil Rights

District court's deter-inaticü that employer's
Back pay or lost earnings

explauatian for failure to promete female Female employee, who was discriminated

employee was pretextual was not clearly
against on basis of sex, was not entitled to

erroneous. Civil Rights Act of 1964, § 701 et front pay beyond date female employee obtained

seq., as amended, 42 U.S.C.A. § 2000e et seq. desired promotion.

Cases that cite this headnote 9 Cases that cite this headnote

[8] Civil Rights [12] Civil Rights

Relief Costs and fees on appeal

District court has wide 4ce+ien in awarding
Appellate court has discretion to award attorney

remedies to make Title VII plaiñtif whole. Civil fees on appeal to prevailing parties as part of

Rights Act of 1964, § 701 et seq., as amended,
costs in Title VII cases. Civil Rights Act of 1964,

42 U.S.C.A. § 2000e et seq. § 701 et seq., as amended, 42 U.S.C.A. § 2000e

et seq.

6 Cases that cite this headnote
3 Cases that cite this headnote

[9] Civil Rights

Aggravation, mitigation, or reduction of

loss

Fact that female employee continued to work

for employer fellawing employer's failure to
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failed to promote her to position of shipping 
supervisor; female had been "acting" supervisor 

promote her to shipping supervisor pos1t10n 
did not constitute failure to mitigate damages 
under Title VII; employer did not prove 
that female employee unreasonably failed to 
seek comparable substitute employment, and 
availability of other employment comparable to 
shipping supervisor position was never shown. 
Civil Rights Act of 1964, § 701 et seq., as 
amended, 42 U.S.C.A. § 2000e et seq. 

[6] 

following previous supervisor's illness and 
death, job classification was modified to include 
new job qualifications which female employee 
did not have, and for the last 50 years no woman 
ever had held the job. Civil Rights Act of 1964, 
§ 701 et seq., as amended, 42 U.S.C.A. § 2000e 
et seq. 

3 Cases that cite this headnote 

Civil Rights 
Questions of law or fact 

Federal Courts 
Employment discrimination 

District court's determination that employer's 
explanation for promotion decision is pretextual 
involves essentially factual inquiry and is 
reviewable under clearly erroneous standard. 

2 Cases that cite this headnote 

[7] Civil Rights 

[8] 

Sex discrimination 

District court's determination that employer's 
explanation for failure to promote female 
employee was pretextual was not clearly 
erroneous. Civil Rights Act of 1964, § 701 et 
seq., as amended, 42 U.S.C.A. § 2000e et seq. 

Cases that cite this headnote 

Civil Rights 
Relief 

District court has wide discretion in awarding 
remedies to make Title VII plaintiff whole. Civil 
Rights Act of 1964, § 701 et seq., as amended, 
42 U.S.C.A. § 2000e et seq. 

6 Cases that cite this headnote 

[9] Civil Rights 
Aggravation, mitigation, or reduction of 

loss 

Fact that female employee continued to work 
for employer following employer's failure to 

5 Cases that cite this headnote 

[10) Civil Rights 
Measure and amount 

Female employee, who was discriminated 
against on basis of sex, was entitled to back pay 
based upon difference between what she earned 
at her shipping assistant position and what she 
would have earned had she received promotion 
calculated from time promotion was given to 
another person to date of judgment. 

7 Cases that cite this headnote 

[11] Civil Rights 
Back pay or lost earnings 

Female employee, who was discriminated 
against on basis of sex, was not entitled to 
front pay beyond date female employee obtained 
desired promotion. 

9 Cases that cite this headnote 

[12) Civil Rights 
Costs and fees on appeal 

Appellate court has discretion to award attorney 
fees on appeal to prevailing parties as part of 
costs in Title VII cases. Civil Rights Act of 1964, 
§ 701 et seq., as amended, 42 U.S.C.A. § 2000e 
et seq. 

3 Cases that cite this headnote 
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No woman had ever been promoted to freight supervisor.
Attorneys and Law Firms Ever since 1950 every freight supervisor had been selected

from within the chinm= department, the department in which
*1443 Robert L. Beale, Tacoma, Wash., for defendant- - " ™

Edwards worked.
appellant.

*1444 Jerry J. Belur, Cromwell, Mendoza & Belur, P.S., On February 1, 1985 OCC promoted James Phillips, a

Seattle, Wash., for p'ñ@appellee. male e-pleyee in the tank car maintenance division, to

the supervisor position. This promotion occurred after OCC

Appeal from the United States District Court for the Western added five job req±ements related to tank car maintenance.

District of Washington. The posiden was renamed "sMpping
supervisor." The five

new requirements account for approximately ten percent
Before WRIGHT, WALLACE and THOMPSON, Circuit

of the time required for the overall duties of the shipping
Judges.

supervisor. The remaining ninety percent of the shipping

Opinion
Supervisor's time is spent on duties previously performed by
the freight supervisor and involves shipping. The district court

DAVID R. THOMPSON, Circuit Judge: found that Phillips had no prior shipping or freight experience.

After a bench trial, the district court awarded Karen Edwards When Edwards was denied the promotion, she filed a
judgment in her Title VII action against Occidental Chemical complaint with the Tacoma Human Rights Ces=issio=,
Corporation ("OCC"). The court found that Edwards had been a designated Equal Employment Opportunity Co--ission
denied a promotion because she was a female. The district ("EEOC") agency. She alleged that her employer, OCC,
court awarded her back pay of $46,238.00, front pay in an refused to promote her because she was a female. On July 31,
amount equal to the annual salary she would have earned 1986 Edwards filed a c:=pl-..-± in district court asserting a

during the duration of her working life expectancy had she Title VII action. The Co==issiañ issued a right to sue letter
received the promedon, and attorney fees. OCC appeals. It on August 14, 1986.
contends that (1)

Edwards' Title VII action was time barred,

(2) the evidence does not support the judgment that OCC The complaint's caption named as defendants "Occidental
discriminated against Edwards, and (3) the damage award was Petroleum Corporation, a foreign corporation, d/b/a
improper. Occidental Chemical Corp~ation and Occidental Chemical

Properties Corporation, d/b/a Hooker Industrial Specialty
We have jurisdictica under 28 U.S.C. § 1291. We afErm in Chemicals"

and various individual defendants. The body
part and remand for further proceedings. of the complaint described the corporate defendant

as "Occidental Petroleum Corporation ... a commercial

corporation licensed to do business in the State of Washingian

FACTS and doing business in Tacoma, Washington as Occidental

Chemical Properties Corporation and Occidental Chemical

Edwards and OCC stipulated to the following facts in an Ceeparatics." Process was served on "Joe Morgan,
President"

agreed pretrial order: OCC hired Edwards on June 23, 1979 of OCC on September 4, 1986.

as a clerk typist in the shipping department. Two years later

OCC promoted her to traffic clerk. On September 26, 1983 Attorneys for Occidental Petroleum Corporation ("OPC")
she became the shipping assistant. During times when her filed a notice of appearance on September 23, 1986 on behalf

supervisor was he-piteked and following his death, Edwards of OPC and a related co=p:=y, reserving their objections

performed the duties of freight supervisor. She performed to jurisdictice and service of process. OPC filed an answer

these duties from December 1, 1983 until March 1, 1984 on March *1445 20, 1987, asserting that the court lacked

and from December 3, 1984 until February 1, 1985. She personal jurisdiction over OPC and that OPC was not

performed the duties of freight supervisor well and was named in the Commission c:=plai-t as required under Title

qualified for this position. VII. OPC filed a summary judgment motion on April 21,

1987. The motion and accompanying affidavits set forth the

rela6encMps of the various corporations connected with OPC
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Attorneys and Law Firms 

*1443 Robert L. Beale, Tacoma, Wash., for defendant-
appellant. 

*1444 Jerry J. Belur, Cromwell, Mendoza & Belur, P.S., 
Seattle, Wash., for plaintiff-appellee. 

Appeal from the United States District Court for the Western 
District of Washington. 

Before WRIGHT, WALLACE and THOMPSON, Circuit 
Judges. 

Opinion 

DAVID R. THOMPSON, Circuit Judge: 

After a bench trial, the district court awarded Karen Edwards 
judgment in her Title VII action against Occidental Chemical 
Corporation ("OCC''). The court found that Edwards had been 
denied a promotion because she was a female. The district 
court awarded her back pay of $46,238.00, front pay in an 
amount equal to the annual salary she would have earned 
during the duration of her working life expectancy had she 
received the promotion, and attorney fees. OCC appeals. It 
contends that (1) Edwards' Title VII action was time barred, 
(2) the evidence does not support the judgment that OCC 
discriminated against Edwards, and (3) the damage award was 
improper. 

We have jurisdiction under 28 U.S.C. § 1291. We affirm in 
part and remand for further proceedings. 

FACTS 

Edwards and OCC stipulated to the following facts in an 
agreed pretrial order: OCC hired Edwards on June 23, 1979 
as a clerk typist in the shipping department. Two years later 
OCC promoted her to traffic clerk. On September 26, 1983 
she became the shipping assistant. During times when her 
supervisor was hospitalized and following his death, Edwards 
performed the duties of freight supervisor. She performed 
these duties from December 1, 1983 until March 1, 1984 
and from December 3, 1984 until February 1, 1985. She 
performed the duties of freight supervisor well and was 
qualified for this position. 

No woman had ever been promoted to freight supervisor. 
Ever since 1950 every freight supervisor had been selected 
from within the shipping department, the department in which 
Edwards worked. 

On February 1, 1985 OCC promoted James Phillips, a 
male employee in the tank car maintenance division, to 
the supervisor position. This promotion occurred after OCC 
added five job requirements related to tank car maintenance. 
The position was renamed "shipping supervisor." The five 
new requirements account for approximately ten percent 
of the time required for the overall duties of the shipping 
supervisor. The remaining ninety percent of the shipping 
supervisor's time is spent on duties previously performed by 
the freight supervisor and involves shipping. The district court 
found that Phillips had no prior shipping or freight experience. 

When Edwards was denied the promotion, she filed a 
complaint with the Tacoma Human Rights Commission, 
a designated Equal Employment Opportunity Commission 
("EEOC") agency. She alleged that her employer, OCC, 
refused to promote her because she was a female. On July 31, 
1986 Edwards filed a complaint in district court asserting a 
Title VII action. The Commission issued a right to sue letter 
on August 14, 1986. 

The complaint's caption named as defendants "Occidental 
Petroleum Corporation, a foreign corporation, d/b/a 
Occidental Chemical Corporation and Occidental Chemical 
Properties Corporation, d/b/a Hooker Industrial Specialty 
Chemicals" and various individual defendants. The body 
of the complaint described the corporate defendant 
as "Occidental Petroleum Corporation . .. a commercial 
corporation licensed to do business in the State of Washington 
and doing business in Tacoma, Washington as Occidental 
Chemical Properties Corporation and Occidental Chemical 
Corporation." Process was served on "Joe Morgan, President" 
ofOCC on September 4, 1986. 

Attorneys for Occidental Petroleum Corporation ("OPC") 
filed a notice of appearance on September 23, 1986 on behalf 
of OPC and a related company, reserving their objections 
to jurisdiction and service of process. OPC filed an answer 
on March *1445 20, 1987, asserting that the court lacked 
personal jurisdiction over OPC and that OPC was not 
named in the Commission complaint as required under Title 
VII. OPC filed a summary judgment motion on April 21, 
1987. The motion and accompanying affidavits set forth the 
relationships of the various corporations connected with OPC 
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and OCC. These pleadings showed that OCC was Edwards' who have a legal right to bring their problems before the

employer, not OPC. courts," and "decisions on the merits are not to be avoided

on the basis of mere technicalities." Schiavone v. Fortune,
Edwards' me=era=du- in opposition to OPC's motion for 477 U.S. 21, 27, 106 S.Ct. 2379, 2383, 91 L.Ed.2d 18 (1986)

summary judgment noted the c^-"-- over the appropriate (cites omitted) (nonetheless holding that because notice of the

name of Edwards' employer. This memerandmn asserted that original complaint was miss=g,
amW-" to add the proper

OCC had been named in the complaint (as a d/b/a of OPC) party defendant was barred).

and had been put on notice of the suit by service of summons

and the compl-dat on J.H. Morgan, the employee =1an== Federal Rule of Civil Procedures 15(a) states that leave to

manager ofOCC. Edwards requested an oppc-tsdty to amend amend "shall be freely given when justice so requires."
See,

her complaint under Fed.R.Civ.P. 15, if the court found OCC e.g., Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 230,

had not been properly named as a defendant in the action. 9 L.Ed.2d 222 (1962); Hurn v. Retirement Fund Trust, 648

F.2d 1252 (9th Cir.1981). Under Ninth Circuit precedent,

The court dismissed the compl:m± without prejudice on Edwards' request for leave to amend her complaint to name

June 1, 1987, without explanation. Edwards filed a second OCC as the proper defendant should have been granted.
2

complaint in which she named OCC as the sole defendant. See, *1446 e.g., Breier v. Northern Cä|ifomia Bowling
This second complaint was filed July 2, 1987. OCC filed an Pmprietors'

Ass'n, 316 F.2d 787, 789-90 (9th Cir.1963)
answer on August 5, 1987 and moved for summary judgment, (leave to amend should be granted if underlying facts provide
because the second complal=t had not been filed within proper grounds for relief or if complaint can be saved by
ninety days of Edwads' receipt of her right to sue letter. amendment). There was no undue delay, bad faith, futility of
See 42 U.S.C. § 2000e-5(f)(1). The district court denied

amendment, or prejuéce to the opposing party.See Hurn, 648
the motion, tried the lawsuit, and on April 4, 1988 awarded F.2d at 1254. The amendment requested would have saved the
judgment in favor of Edwards. Throughout these proceedings complaint.
Edwards continued to work at OCC as a shipping assistant.

OCC appealed from the judgment. On April 10, 1989, while The district court dismissed Ed-dë first compl-l-t "without
the appeal was pending, Edwads was given the contested prejudice." It gave no reason for the ésmissal, and said
pr:m:E:r. She has been employed by OCC as the slúppi"8 nothing about the request for leave to amend. After Edwards
supervisor ever since. filed her second complaint, OCC moved for summary

judgment and asserted the ninety-day statute of limitations

as a bar to the action. This was the only ground on which

ANALYSIS OCC's summary judgment motion was based. The district

court denied the motion without comment.

A. Statute ofLimitations

[1] [2] An action brought under Title VII must be filed Logic forces the conclusion that the district court did indeed

within ninety days of receipt of a right to sue letter from the allow Edwards to amend her first complai-t. The only reason

EEOC or appropriate state agency. 42 U.S.C. § 2000e-5(f) for dism asal of the first complaint was that Edwards had sued

(1). This filing period is a statute of IL-i+ade=•. Valenzuela the wrong corporate defendant. The dismissal was "without

v. Kraft, Inc., 801 F.2d 1170, 1174 (9th Cir.1986), amended,
prejudice,"

and the underlying action was not dismissed.

reh'g denied, 815 F.2d 570 (9th Cir.1987). Edwards filed her When OCC moved to dismiss Edwards' second complaint,
first complaint, incorrectly naming OPC as the defendant the district court denied the motion. Because the ninety-day

employer, on July 1, 1986, prior to receipt of her right to sue limitations period clearly had expired by the time the second

letter on August 14, 1986. She filed her second complaint cemp½t was filed, the only logical reason for the district

after the ninety-day period had expired. Unless the second court's denial of OCC's summary judgment motion had to

complaint is an amendment which relates back to the date of be that the district court regarded the second complaint as

the filing of the first cemph Edwards' action is indeed time the funcüonal equivalent of an amendment of the original

barred. complaint which had been timely filed. This analysis is further

buttressed by the fact that the district court in its Findings

We first note that the "principal n=e6= of procedural rules of Fact and Conclusions of Law stated that "the plaintiff s

should be to serve as useful guides to help, not hinder, persons claim in this matter was timely
filed." This finding could only

WESTLAW ©2019 Thomson Reuters. No claim to original U.S.Govemment Works. 4

FILED: NEW YORK COUNTY CLERK 12/17/2021 09:43 PM INDEX NO. 154010/2021

NYSCEF DOC. NO. 211 RECEIVED NYSCEF: 12/17/2021Edwards v. Occidental Chemical Corp., 892 F.2d 1442 (1990) 
51 Fair Empl.Prac.Cas. (BNA) 1602, 52 Empl. Prac. Dec. P 39,585 ... 

and OCC. These pleadings showed that OCC was Edwards' 
employer, not OPC. 

Edwards' memorandum in opposition to OPC's motion for 
summary judgment noted the confusion over the appropriate 
name of Edwards' employer. This memorandum asserted that 
OCC had been named in the complaint (as a d/b/a of OPC) 
and had been put on notice of the suit by service of summons 
and the complaint on J.H. Morgan, the employee relations 
manager ofOCC. Edwards requested an opportunity to amend 
her complaint under Fed.R.Civ.P. 15, if the court found OCC 
had not been properly named as a defendant in the action. 

The court dismissed the complaint without prejudice on 
June 1, 1987, without explanation. Edwards filed a second 
complaint in which she named OCC as the sole defendant. 
This second complaint was filed July 2, 1987. OCC filed an 
answer on August 5, 1987 and moved for summary judgment, 
because the second complaint had not been filed within 
ninety days of Edwards' receipt of her right to sue letter. 
See 42 U.S.C. § 2000e-5(t)(l). The district court denied 
the motion, tried the lawsuit, and on April 4, 1988 awarded 
judgment in favor of Edwards. Throughout these proceedings 
Edwards continued to work at OCC as a shipping assistant. 
OCC appealed from the judgment. On April 10, 1989, while 
the appeal was pending, Edwards was given the contested 
promotion. She has been employed by OCC as the shipping 
supervisor ever since. 

ANALYSIS 

A. Statute of Limitations 
[l] [2] An action brought under Title VII must be filed 

within ninety days of receipt of a right to sue letter from the 
EEOC or appropriate state agency. 42 U.S.C. § 2000e-5(t) 
( 1 ). This filing period is a statute of limitations. Valenzuela 
v. Kraft, Inc., 801 F.2d 1170, 1174 (9th Cir.1986), amended, 
reh'g denied, 815 F.2d 570 (9th Cir.1987). Edwards filed her 
first complaint, incorrectly naming OPC as the defendant 
employer, on July 1, 1986, prior to receipt of her right to sue 

letter on August 14, 1986. 1 She filed her second complaint 
after the ninety-day period had expired. Unless the second 
complaint is an amendment which relates back to the date of 
the filing of the first complaint, Edwards' action is indeed time 
barred. 

We first note that the "principal function of procedural rules 
should be to serve as useful guides to help, not hinder, persons 

who have a legal right to bring their problems before the 
courts," and "decisions on the merits are not to be avoided 
on the basis of mere technicalities." Schiavone v. Fortune, 
477 U.S. 21, 27, 106 S.Ct. 2379, 2383, 91 L.Ed.2d 18 (1986) 
( cites omitted) (nonetheless holding that because notice of the 
original complaint was missing, amendment to add the proper 
party defendant was barred). 

Federal Rule of Civil Procedures 15(a) states that leave to 
amend "shall be freely given when justice so requires." See, 
e.g., Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227,230, 
9 L.Ed.2d 222 (1962); Hurn v. Retirement Fund Trust, 648 
F.2d 1252 (9th Cir.1981). Under Ninth Circuit precedent, 
Edwards' request for leave to amend her complaint to name 

OCC as the proper defendant should have been granted. 2 

See, *1446 e.g., Breier v. Northern California Bowling 
Proprietors' Ass'n, 316 F.2d 787, 789-90 (9th Cir.1963) 
(leave to amend should be granted if underlying facts provide 
proper grounds for relief or if complaint can be saved by 
amendment). There was no undue delay, bad faith, futility of 
amendment, or prejudice to the opposing party. See Hurn, 648 
F.2d at 1254. The amendment requested would have saved the 
complaint. 

The district court dismissed Edwards' first complaint "without 
prejudice." It gave no reason for the dismissal, and said 
nothing about the request for leave to amend. After Edwards 
filed her second complaint, OCC moved for summary 
judgment and asserted the ninety-day statute of limitations 
as a bar to the action. This was the only ground on which 
OCC's summary judgment motion was based. The district 
court denied the motion without comment. 

Logic forces the conclusion that the district court did indeed 
allow Edwards to amend her first complaint. The only reason 
for dismissal of the first complaint was that Edwards had sued 
the wrong corporate defendant. The dismissal was "without 
prejudice," and the underlying action was not dismissed. 
When OCC moved to dismiss Edwards' second complaint, 
the district court denied the motion. Because the ninety-day 
limitations period clearly had expired by the time the second 
complaint was filed, the only logical reason for the district 
court's denial of OCC's summary judgment motion had to 
be that the district court regarded the second complaint as 
the functional equivalent of an amendment of the original 
complaint which had been timely filed. This analysis is further 
buttressed by the fact that the district court in its Findings 
of Fact and Conclusions of Law stated that "the plaintiff's 
claim in this matter was timely filed." This finding could only 
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be true if the second complaint was treated as an amended

complaint. OCC had the requisite notice. Edwards' first complaint,
together with a su-. -e==, was served on Joe (or J.H.) Morgan,

But even if the district judge correctly viewed the second OCC's employee relations manager, at OCC's business

complaint as an amended compl±±,
Edwards' Title VII address on September 4, 1986. This notice was well within

action against OCC would still be time barred unless the the ninety-day filing period which began to run on August 14,

amendment related back to the date the earlier complaint 1986.

was filed. Relation back depends upon the application of

Fed.R.Civ.P. 15(c). Under Fed.R.Civ.P. 4(d)(3), service may be made on a

corporation "by delivering a copy of the summons and of the

Under Rule 15(c) a defendant not accurately named in comphi-t to an officer, managing or a general agent, or to any
an original complaint may be added after the statute of other agent authorized by appointment or by law to receive
14-4+a+4a== has expired. Korn v. Royal Caribbean Cruise Line, service of process." In this circuit, service may be made upon

Inc., 724 F.2d 1397, 1399 (9th Cir.1984); Craig v. United any indiv idurd " 'so integrated with the organization that he

States, 413 F.2d 854, 857 (9th Cir.), cert. denied, 396 U.S. will know what to do with the papers' " and " 'who stands in

987, 90 S.Ct. 483, 24 L.Ed.2d 451 (1969). An amendment such a position as to render it fair, reasonable and just to imply
relates back to the date of the original filing if the claim the authority on his part to receive service.' " Direct Mail

asserted by the amendment arose out of the same conduct, Specialists, Inc. v. Eclat Computerized Technologies, Inc.,

transaction or occurrence upon which the first complaint was 840 F.2d 685, 688 (9th Cir.1988) (queting Top Form Mills,

based, and if, within the filing period prescribed by law, the Inc. v. Sociedad Nationale Industria Applicazioni Viscosa,

party being brought in by amendment: 428 F.Supp. 1237, 1251 (S.D.N.Y.1977)). Morgan received

service of the EEOC charge and forwarded a copy to OCC.

As employee relations manager of OCC, Morgan responded

(1) has received such notice of the to the EEOC charge by letter on behalf of OCC. Service on

---9 fa- of the action that the party
Morgan to effectuate service on OCC was appropriate.

will not be prejudiced in maintaining
his defense on the merits, and (2) knew In addition to the notice OCC received through service on

or should have known that, but for a Morgan, OCC's attorney, Barbara Jo Sylvester, had notice of

mistake concerning the identity of the
Edwards' employment discrimination charge and the filing of

Proper party, the action would have her original complaint. Sylvester was the attorney for both

been brought against the party. OPC and OCC. She represented OCC before the EEOC and

in the trial. She knew that OCC, not OPC, was the proper

defendant when the original complaint was filed, but she

Fed.R.Civ.P. 15(c); Schiavone, 477 U.S. at 29, 106 S.Ct. at
did not file an answer asserting that OPC was the wrong
dafaada=+ until March 20, 1987, more than six months after

2384; Miles v. Department of the Army, 881 F.2d 777, 781

(9th Cir.1989).
S® ®SS-

Edwards' second complaint plainly meets the same
We conclude that Edwards' second ce-pla4=+, which was

transaction or occurrence test of *1447 Rule 15(c). Only the
an amended ce-pl±t, met the relation back requirements

named defendant changed.
of Rule 15(c). The amendment related back to the filing of
Edwards' original complaint, and as a result her Title VII

[3] To satisfy the notice requirement of Rule 15(c), the
claim was timely filed.

plaintiff must show the new defendant had actual notice of

the action prior to the expiration of the limitations period-
B. Suf iciency of Evidence

Cooper v. United States Postal Serv., 740 F.2d 714, 716-17
[4] A finding of discri--ate-y intent in a Title VII case is

(9th Cir.1984), cert. denied, 471 U.S. 1022, 105 S.Ct. 2034, a question of fact and will not be overturned unless clearly
85 L.Ed.2d 316 (1985); Korn, 724 F.2d at 1399; Craig, 413

erroneous. Jauregui v. City of G!::dale, 852 F.2d 1128, 1131
F.2d at 857-58. Notice may be formal or infa=al Korn, 724

(9th Cir.1988). We must affirm the district court's factual
F.2d at 1399.

findings unless left with the "definite and firm conviction
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be true if the second complaint was treated as an amended 
complaint. 

But even if the district judge correctly viewed the second 
complaint as an amended complaint, Edwards' Title VII 
action against OCC would still be time barred unless the 
amendment related back to the date the earlier complaint 
was filed. Relation back depends upon the application of 
Fed.R.Civ.P. 15(c). 

Under Rule 15(c) a defendant not accurately named in 
an original complaint may be added after the statute of 
limitations has expired. Korn v. Royal Caribbean Cruise Line, 
Inc., 724 F.2d 1397, 1399 (9th Cir.1984); Craig v. United 
States, 413 F.2d 854, 857 (9th Cir.), cert. denied, 396 U.S. 
987, 90 S.Ct. 483, 24 L.Ed.2d 451 (1969). An amendment 
relates back to the date of the original filing if the claim 
asserted by the amendment arose out of the same conduct, 
transaction or occurrence upon which the first complaint was 
based, and if, within the filing period prescribed by law, the 
party being brought in by amendment: 

(1) has received such notice of the 
institution of the action that the party 
will not be prejudiced in maintaining 
his defense on the merits, and (2) knew 
or should have known that, but for a 
mistake concerning the identity of the 
proper party, the action would have 
been brought against the party. 

Fed.R.Civ.P. 15(c); Schiavone, 477 U.S. at 29, 106 S.Ct. at 
2384; Miles v. Department of the Army, 881 F.2d 777, 781 
(9th Cir.1989). 

Edwards' second complaint plainly meets the same 
transaction or occurrence test of *1447 Rule 15(c). Only the 
named defendant changed. 

[3] To satisfy the notice requirement of Rule 15(c), the 
plaintiff must show the new defendant had actual notice of 
the action prior to the expiration of the limitations period. 
Cooper v. United States Postal Serv., 740 F.2d 714, 716--17 
(9th Cir.1984), cert. denied, 471 U.S. 1022, 105 S.Ct. 2034, 
85 L.Ed.2d 316 (1985); Korn, 724 F.2d at 1399; Craig, 413 
F.2d at 857- 58. Notice may be formal or informal. Korn, 724 
F.2d at 1399. 

OCC had the requisite notice. Edwards' first complaint, 
together with a summons, was served on Joe ( or J.H.) Morgan, 
OCC's employee relations manager, at OCC's business 
address on September 4, 1986. This notice was well within 
the ninety-day filing period which began to run on August 14, 
1986. 

Under Fed.R.Civ.P. 4(d)(3), service may be made on a 
corporation ''by delivering a copy of the summons and of the 
complaint to an officer, managing or a general agent, or to any 
other agent authorized by appointment or by law to receive 
service of process." In this circuit, service may be made upon 
any individual" 'so integrated with the organization that he 
will know what to do with the papers' " and " 'who stands in 
such a position as to render it fair, reasonable and just to imply 
the authority on his part to receive service.' '' Direct Mail 
Specialists, Inc. v. Eclat Computerized Technologies, Inc., 
840 F.2d 685, 688 (9th Cir.1988) (quoting Top Form Mills, 
Inc. v. Sociedad Nationale Industria Applicazioni Vzscosa, 
428 F.Supp. 1237, 1251 (S.D.N.Y.1977)). Morgan received 
service of the EEOC charge and forwarded a copy to OCC. 
As employee relations manager of OCC, Morgan responded 
to the EEOC charge by letter on behalf of OCC. Service on 
Morgan to effectuate service on OCC was appropriate. 

In addition to the notice OCC received through service on 
Morgan, OCC's attorney, Barbara Jo Sylvester, had notice of 
Edwards' employment discrimination charge and the filing of 
her original complaint. Sylvester was the attorney for both 
OPC and OCC. She represented OCC before the EEOC and 
in the trial. She knew that OCC, not OPC, was the proper 
defendant when the original complaint was filed, but she 
did not file an answer asserting that OPC was the wrong 
defendant until March 20, 1987, more than six months after 
service of process. 

We conclude that Edwards' second complaint, which was 
an amended complaint, met the relation back requirements 
of Rule 15(c). The amendment related back to the filing of 
Edwards' original complaint, and as a result her Title VII 
claim was timely filed. 

B. Sufficiency of Evidence 
[4] A finding of discriminatory intent in a Title VII case is 

a question of fact and will not be overturned unless clearly 
erroneous. Jauregui v. City of Glendale, 852 F.2d 1128, 1131 
(9th Cir.1988). We must affirm the district court's factual 
findings unless left with the "definite and firm conviction 
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that a mistake has been e-hA " Atonio v. Wards Cove [6] [7] OCC also argues that the district court erred in

Packing, Co., 827 F.2d 439, 443 (9th Cir.1987), rev'd in part refusing to adopt OCC's expressed reasons for promoting
on other grounds, 490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d Phillips instead of Edwards. The district court determined

733 (1989). that OCC's proffered reasons were pretextual. There has

been some suggestion in our cases that the standard of

[5] OCC asserts that the district court erred in finding review for such a dete--mation is de novo. See Atonio, 827

Edwards was not considered for the shippig supervisor F.2d at 443; Thorne v. City of El Segundo, 726 F.2d 459,

posi+ien, and the court incorrectly concluded that the decision 465 & n.6 (9th Cir.1983), cert. denied, 469 U.S. 979, 105

not to consider Edwards was itself evidence of discr t:-y S.Ct. 380, 83 L.Ed.2d 315 (1984). Notwithstanding these

intent. We disagree. Edwards presented evidence, with which suggestions, we have not heretofore decided the issue. We

OCC agreed, that after she had been working as "acting" do now. We conclude that a district court's determination

freight supervisor during
Meyers' illness and following his that an employer's explanation for a promotion decicion

death, the freight supervisor position job classification was is pretextual involves an essendally factual inquiry and is

modified to include five new job qualifications which she did reviewable under the clearly erroneous =+==^ar^ See United

not have. For the last fifty years the position had been filled States v. McConney, 728 F.2d 1195, 1202 (9th Cir.), cert.

from within the shipping department, no woman ever had held denied, 469 U.S. 824, 105 S.Ct. 101, 83 L.Ed.2d 46 (1984);

the job. OCC went outside the shipping department to give Daniels v. Boanl of Ed., 805 F.2d 203, 209 (6th Cir.1986);

the job promotion to James Phillips. Goostree v. State, 796 F.2d 854, 861-62 & n. 2 (6th Cir.1986),

cert. denied, 480 U.S. 918, 107 S.Ct. 1374, 94 L.Ed.2d 689

Edwards testified that Webber told her she was not being (1987); see also Wrighten, 726 F.2d at 1356 (applying the

ce---id=d for the position, and that when she asked him if clearly erroneous =+==d=1 of review of district court's finding
it was *1448 because she was a woman, Webber replied he of pretext); Boudreaux v. Helena-West Helena School Dist.,

would be a fool if he told her that. David Scholes, Chemical's 819 F.2d 854, 855-56 (8th Cir.1987) (same); cf Jauregui,

plant manager, testified that Webber had made the decision to 852 F.2d at 1131-32 (finding of discriminatory intent in

hire Phillips, and Scholes had approved that decision based Title VII cases is a question of fact reviewed under the

on Webber's recommendation. Webber testified at trial that clearly erroneous standard). Applying this =+anda d of review,

he had recommended Phillips for p=s:fon, but on cross- we cannot say the district court's deter-. -f:n that OCC's
exa"- A- admitted that he had stated in a prior deposition expla-ations were pretextual is clearly erroneous.

that he had never made a recommendation regarding the

promotion and had not participated in the hiring process or We conclude that there is cuk=+==+ial evidence in the record

decision to fill the vacancy. Neither Phillips nor Edwards were to support the district court's finding that OCC discriminated

ever interviewed for the job. against Edwards on the basis of her sex when it failed to

promote her to the position of shipping supervisor.

Scholes also testified that he promoted Phillips based on a

recommendation that it would take longer to train Edwards in

the five tank car maintenance job areas than it would take to C. Damages

train Phillips in the shipping areas. Morgan, OCC's employee [8] The district court has wide discretion in awarding

relations manager, testified that the maintenance duties were remeales to make a Title VII plf.ñtiff whole. Thorne v. City of

techalcal, and that it would take only thirty days for Phillips El Segundo, 802 F.2d 1131, 1133 (9th Cir.1986). We review a

to learn the shipping duties. In contrast, Frank O'Bryan, the district court's award of damages under an abuse of discretion

maintenance technician who preceded Phillips, testified that standard. See Sangster v. United Airlines, Inc., 633 F.2d 864,

the only training necessary for the maintenance duties was 867 (9th Cir.1980), cert. denied, 451 U.S. 971, 101 S.Ct.

the ability to use a telephone to call the appropriate person to 2048, 68 L.Ed.2d 350 (1981).

get the maintenance work done. Edwards also testified that it

took over two years to train Phillips in the shipping duties.

While the evidence may have been ~=+‰tina the trial court-'"
[9] OCC argues that because Edwards continued to work at

resolved the conflicts and it did not clearly err in so doing.
OCC following the company's failure to promote her to the

shipping supervisor position, Edwards failed to mitigate her
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that a mistake has been committed." Atonio v. Wards Cove 
Packing, Co., 827 F.2d 439,443 (9th Cir.1987), rev'd in part 
on other grounds, 490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 
733 (1989). 

[5] OCC asserts that the district court erred in finding 
Edwards was not considered for the shipping supervisor 
position, and the court incorrectly concluded that the decision 
not to consider Edwards was itself evidence of discriminatory 
intent. We disagree. Edwards presented evidence, with which 
OCC agreed, that after she had been working as "acting" 
freight supervisor during Meyers' illness and following his 
death, the freight supervisor position job classification was 
modified to include five new job qualifications which she did 
not have. For the last fifty years the position had been filled 
from within the shipping department, no woman ever had held 
the job. OCC went outside the shipping department to give 
the job promotion to James Phillips. 

Edwards testified that Webber told her she was not being 
considered for the position, and that when she asked him if 
it was *1448 because she was a woman, Webber replied he 
would be a fool ifhe told her that. David Scholes, Chemical's 
plant manager, testified that Webber had made the decision to 
hire Phillips, and Scholes had approved that decision based 
on Webber's recommendation. Webber testified at trial that 
he had recommended Phillips for promotion, but on cross-
examination admitted that he had stated in a prior deposition 
that he had never made a recommendation regarding the 
promotion and had not participated in the hiring process or 
decision to fill the vacancy.Neither Phillips nor Edwards were 
ever interviewed for the job. 

Scholes also testified that he promoted Phillips based on a 
recommendation that it would take longer to train Edwards in 
the five tank car maintenance job areas than it would take to 
train Phillips in the shipping areas. Morgan, OCC's employee 
relations manager, testified that the maintenance duties were 
technical, and that it would take only thirty days for Phillips 
to learn the shipping duties. In contrast, Frank O'Bryan, the 
maintenance technician who preceded Phillips, testified that 
the only training necessary for the maintenance duties was 
the ability to use a telephone to call the appropriate person to 
get the maintenance work done. Edwards also testified that it 
took over two years to train Phillips in the shipping duties. 
While the evidence may have been conflicting, the trial court 
resolved the conflicts and it did not clearly err in so doing. 

[6] [7] OCC also argues that the district court erred in 
refusing to adopt OCC's expressed reasons for promoting 
Phillips instead of Edwards. The district court determined 
that OCC's proffered reasons were pretextual. There has 
been some suggestion in our cases that the standard of 
review for such a determination is de novo. See Atonio, 827 
F.2d at 443; Thome v. City of El Segundo, 726 F.2d 459, 
465 & n.6 (9th Cir.1983), cert. denied, 469 U.S. 979, 105 
S.Ct. 380, 83 L.Ed.2d 315 (1984). Notwithstanding these 
suggestions, we have not heretofore decided the issue. We 
do now. We conclude that a district court's determination 
that an employer's explanation for a promotion decision 
is pretextual involves an essentially factual inquiry and is 
reviewable under the clearly erroneous standard. See United 
States v. McConney, 728 F.2d 1195, 1202 (9th Cir.), cert. 
denied, 469 U.S. 824, 105 S.Ct. 101, 83 L.Ed.2d 46 (1984); 
Daniels v. Board of Ed., 805 F.2d 203, 209 (6th Cir.1986); 
Goostree v. State, 796 F.2d 854, 861-62 & n. 2 ( 6th Cir.1986), 
cert. denied, 480 U.S. 918, 107 S.Ct. 1374, 94 L.Ed.2d 689 
(1987); see also Wrighten, 726 F.2d at 1356 (applying the 
clearly erroneous standard of review of district court's finding 
of pretext); Boudreaux v. Helena-West Helena School Dist., 
819 F.2d 854, 855-56 (8th Cir.1987) (same); cf Jauregui, 
852 F.2d at 1131- 32 (finding of discriminatory intent in 
Title VII cases is a question of fact reviewed under the 
clearly erroneous standard). Applying this standard of review, 
we cannot say the district court's determination that OCC's 
explanations were pretextual is clearly erroneous. 

We conclude that there is substantial evidence in the record 
to support the district court's finding that OCC discriminated 
against Edwards on the basis of her sex when it failed to 
promote her to the position of shipping supervisor. 

C.Damages 
[8] The district court has wide discretion in awarding 

remedies to make a Title VII plaintiff whole. Thome v. City of 
El Segundo, 802 F.2d 1131, 1133 (9th Cir.1986). We review a 
district court's award of damages under an abuse of discretion 
standard. See Sangster v. United Airlines, Inc., 633 F.2d 864, 
867 (9th Cir.1980), cert. denied, 451 U.S. 971, 101 S.Ct. 
2048, 68 L.Ed.2d 350 (1981). 

1. Mitigation 
[9] OCC argues that because Edwards continued to work at 

OCC following the company's failure to promote her to the 
shipping supervisor position, Edwards failed to mitigate her 
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damages by not seeking other cmplay-
st, comp-.--ble to the The district court's award of front pay beyond the date

shipp:ñg supervisor position. Edwa*de akainad the desired promotion must be vacated. The

award of front pay was designed to provide Edwards with the

*1449 This contention flies in the face of Title VII's salary differential to which she would have been entitled had

purpose. One of Title VII's primary objectives is to cradicate she received the promotion. Once she did in fact receive the

discr --Een in the workplace. Thorne, 802 F.2d at 1133- preme6on, there was no basis for a further front pay damage

34. "The purposes of Title VII are best served when award. See E.E.O.C. v. Pacif e, 482 F.Supp. at 1320-21 n. 44.

parties, where possible, attack discrimination within the

context of their existing employment relana==hips.... An We decline to address the issue of whether hostility is required

cmployee, faced with an obstacle in the logical progression to support the award of front pay in the context of this case.

and development of a career should not quit at the first sign The parties' joint pretrial order frames the front pay issue: "If

of institutional discri==ination." Id. at 1134. plaintiff prevails under RCW 49.60, should she be awarded

lost wages, past and future, as compensatory
damages?" The

Further, the burden is on OCC to prove that Edwards failed presence or absence of hostility with regard to an award

to mitigate her damages. Coleman v. City of Omaha, 714 of front pay under 42 U.S.C. §§ 2000(e) et seq. was never

F.2d 804, 808 (8th Cir.1983). OCC did not prove that presented to the district court, nor was it designated an issue,

Edwards unreasonably failed to seek comparable sis‡± made the subject of any evidence one way or the other, or

employment. See E.E.O.C. v. Pacif c Press Publishing argued by the parties to the district court or in their briefs to

Association, 482 F.Supp. 1291, 1317 (N.D.Cal.1979), afd, this court. Accordingly, the effect, if any, of hostility or the

676 F.2d 1272 (9th Cir.1982). Moreover, the availability of lack of it as it may pertain to the front pay award need not be

other employment comparable to the sMpphg supervisor decided in this case and we decline to do so. See e.g., Kates v.

position was never shown. Crocker National Bank, 776 F.2d 1396, 1398 (9th Cir.1985);

In re Municipal Bond Reporting Antitrust Litigation, 672 F.2d

[10] The district court did not err in awarding back pay based 436, 439 n. 6 (5th Cir.1982); Werner v. Hearst Publishing Co.,

upon its computation of the difference between what Edwards 297 F.2d 145, 149 (9th Cir.1961).

earned at her shipping assistant position and what she

would have earned had she received the shipping supervisor

promotion, calculated from the time the premonan was given D. Attorney Fees for Appeal

to Phillips, February 1, 1985, to the date of the judgment,
Edwards seeks attorney fees for this appeal pursuant to

March 31, 1988. The district court computed this back pay to section 706(k) of Title VII, 42 U.S.C. § 2000e-5(k), and Ninth

be $46,238.00. We find no error in this coiñputanon. Circuit Rule 28-2.3.

[12] Under section 2000e-5(k), "the court ... may allow

2. Front Pay the prevailing party ... a reasonable attorney's fee as part of

[11] OCC argues that the district court's award of front pay
costs...." The appellate court has discrenon *1450 to award

was inappropriately vague and failed to specify that the award attorney fees on appeal to preva_4ling parties as part of costs in

would be offset by any income earned by Edwards during Title VII cases. Harmon v. San Diego County, 736 F.2d 1329,

the time of the front pay award. See Cassino v. Reichhold 1331 (9th Cir.1984). Edwards is entitled to attorney fees for

Chemicals, Inc., 817 F.2d 1338, 1347 (9th Cir.1987), cert. this appeal.

denied, 484 U.S. 1047, 108 S.Ct. 785, 98 L.Ed.2d 870 (1988).

The front pay order also failed to specify an ending date of

the award. However, these concerns have been overcome by CONCLUSIONEdwards' willingness to stipulate to a modification of the front

pay award limiting it to the difrerence between the salary she We affirm the district court's award of back pay in the sum of
received as shipping assistant and the salary she would have $46,238.00. We vacate the district court's award of front pay
received as the shipping supervisor for the period from the and remand to the district court for comp±Een of front pay
date of the district court's judgment, March 31, 1988, to the damages in an amount co-sistent with this epinion Edwards'

date she was promoted, April 10, 1989·
attorney fees and costs for this appeal are to be fixed by the

district court on remand.
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damages by not seeking other employment, comparable to the 
shipping supervisor position. 

*1449 This contention flies in the face of Title VII's 
pmpose. One of Title VII's primary objectives is to eradicate 
discrimination in the workplace. Thome, 802 F.2d at 1133-
34. "The pmposes of Title VII are best served when 
parties, where possible, attack discrimination within the 
context of their existing employment relationships.... An 
employee, faced with an obstacle in the logical progression 
and development of a career should not quit at the first sign 
of institutional discrimination." Id. at 1134. 

Further, the burden is on OCC to prove that Edwards failed 
to mitigate her damages. Coleman v. City of Omaha, 714 
F.2d 804, 808 (8th Cir.1983). OCC did not prove that 
Edwards unreasonably failed to seek comparable substitute 
employment. See E.E.O.C. v. Pacific Press Publishing 
Association, 482 F.Supp. 1291, 1317 (N.D.Cal.1979), aff'd, 
676 F.2d 1272 (9th Cir.1982). Moreover, the availability of 
other employment comparable to the shipping supervisor 
position was never shown. 

[10] The district court did not err in awarding back pay based 
upon its computation of the difference between what Edwards 
earned at her shipping assistant position and what she 
would have earned had she received the shipping supervisor 
promotion, calculated from the time the promotion was given 
to Phillips, February 1, 1985, to the date of the judgment, 
March 31, 1988. The district court computed this back pay to 
be $46,238.00. We find no error in this computation. 

2. Front Pay 
[11] OCC argues that the district court's award of front pay 

was inappropriately vague and failed to specify that the award 
would be offset by any income earned by Edwards during 
the time of the front pay award. See Cassino v. Reichhold 
Chemicals, Inc., 817 F.2d 1338, 1347 (9th Cir.1987), cert. 
denied, 484 U.S. 1047, 108 S.Ct. 785, 98 L.Ed.2d 870 (1988). 
The front pay order also failed to specify an ending date of 
the award. However, these concerns have been overcome by 
Edwards' willingness to stipulate to a modification of the front 
pay award limiting it to the difference between the salary she 
received as shipping assistant and the salary she would have 
received as the shipping supervisor for the period from the 
date of the district court's judgment, March 31, 1988, to the 
date she was promoted, April 10, 1989. 

The district court's award of front pay beyond the date 
Edwards obtained the desired promotion must be vacated. The 
award of front pay was designed to provide Edwards with the 
salary differential to which she would have been entitled had 
she received the promotion. Once she did in fact receive the 
promotion, there was no basis for a further front pay damage 
award. See E.E.O.C. v. Pacific, 482 F.Supp. at 1320-21 n. 44. 

We decline to address the issue of whether hostility is required 
to support the award of front pay in the context of this case. 
The parties' joint pretrial order frames the front pay issue: "If 
plaintiff prevails under RCW 49.60, should she be awarded 
lost wages, past and future, as compensatory damages?" The 
presence or absence of hostility with regard to an award 
of front pay under 42 U.S.C. §§ 2000(e) et seq. was never 
presented to the district court, nor was it designated an issue, 
made the subject of any evidence one way or the other, or 
argued by the parties to the district court or in their briefs to 
this court. Accordingly, the effect, if any, of hostility or the 
lack of it as it may pertain to the front pay award need not be 
decided in this case and we decline to do so. See e.g., Kates v. 
Crocker National Bank, 776 F.2d 1396, 1398 (9th Cir.1985); 
In re Municipal Bond Reporting Antitrust Litigation, 672 F.2d 
436, 439 n. 6 (5th Cir.1982); Werner v. Hearst Publishing Co., 
297 F.2d 145, 149 (9th Cir.1961). 

D. Attorney Fees/or Appeal 
Edwards seeks attorney fees for this appeal pursuant to 
section 706(k) ofTitle VII, 42 U.S.C. § 2000e-5(k), and Ninth 
Circuit Rule 28-2.3. 

[12] Under section 2000e-5(k), "the court ... may allow 
the prevailing party ... a reasonable attorney's fee as part of 
costs .... " The appellate court has discretion *1450 to award 
attorney fees on appeal to prevailing parties as part of costs in 
Title VII cases. Harmon v. San Diego County, 736 F.2d 1329, 
1331 (9th Cir.1984). Edwards is entitled to attorney fees for 
this appeal. 

CONCLUSION 

We affirm the district court's award of back pay in the sum of 
$46,238.00. We vacate the district court's award of front pay 
and remand to the district court for computation of front pay 
damages in an amount consistent with this opinion. Edwards' 
attorney fees and costs for this appeal are to be fixed by the 
district court on remand. 
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All Citations
AFFIRMED in part and REMANDED.

892 F.2d 1442, 51 Fair Empl.Prac.Cas. (BNA) 1602, 52 Empl.

Prac. Dec. P 39,585, 15 Fed.R.Serv.3d 665

Footnotes

1 A Title VII emplahant may file an action prior to receiving her right to sue letter, provided there is not evidence showing
that the prematürs filing precluded the state from performing its ed-inidf=+ive duties or that the defendent was prejudiced

by such filing. Wrighten v. M5timpG|itan HospMa!s, Inc., 726 F.2d 1346, 1351 (9th Cir.1984). There is no such evidence

in this case.

2 Edwards did not call the request in her appasition to OPC's motion for summa-y judgment a "motion for leave to amend,"

and she did not tender a formal amendment. But these circumstances did not preclude the district court from granting
leave to amend. See Simons v. United States, 497 F.2d 1046, 1049 n. 2 (9th Cir.1974) (citing Davis v. Yellow Cab Co.,
35 F.R.D. 159, 162 (E.D.Pa.1964); Smith v. Blackledge, 451 F.2d 1201 (4th Cir.1971)); of. Galindo v. Stoody Co., 793

F.2d 1502, 1513 (9th Cir.1986) ("Although no formal am- was made, a district court may amend the pleadings

merely by entering findings on the unpicaded issues."); Davis & Cox v. Summa Corp., 751 F.2d 1507, 1522 (9th Cir.1985)
(Rule 15(b) allows amendment to m.nf= pleadings to evidence "even if the parties have failed formally to amend the

pleadings."); Consolidated Data Terminals v. Applied Digital Data Sys., Inc., 708 F.2d 385, 396 (9th Cir.1983) ("even if

the pisedings are never amended, the rule allows a judgment on an issue to stand if the issue has been tried by express

or implied consent"); Dunn v. Trans World Airlines, 589 F.2d 408, 413 (9th Cir.1978) ("Failure to formally amend the

pleadings will not jeopardize a verdict or judgment based upon competent evidence.").

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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AFFIRMED in part and REMANDED. 

Footnotes 

All Citations 

892F.2d 1442, 51 FairEmpl.Prac.Cas. (BNA) 1602, 52Empl. 
Prac. Dec. P 39,585, 15 Fed.R.Serv.3d 665 

1 A Title VII complainant may file an action prior to receiving her right to sue letter, provided there is not evidence showing 
that the premature filing precluded the state from performing its administrative duties or that the defendant was prejudiced 
by such filing. Wrighten v. Metropolitan Hospitals, Inc., 726 F.2d 1346, 1351 (9th Cir.1984). There is no such evidence 
in this case. 

2 Edwards did not call the request in her opposition to OPC's motion for summary judgment a "motion for leave to amend,• 
and she did not tender a formal amendment. But these circumstances did not preclude the district court from granting 
leave to amend. See Simons v. United States, 497 F.2d 1046, 1049 n. 2 (9th Cir.1974) (citing Davis v. Yellow Cab Co., 
35 F.R.D. 159, 162 (E.D.Pa.1964); Smith V. Blackledge, 451 F.2d 1201 (4th Cir.1971)); cf. Galindo V. Stoody Co., 793 
F.2d 1502, 1513 (9th Cir.1986) ("Although no formal amendment was made, a district court may amend the pleadings 
merely by entering findings on the unpleaded issues."); Davis & Cox v. Summa Corp., 751 F .2d 1507, 1522 (9th Cir.1985) 
(Rule 15(b) allows amendment to conform pleadings to evidence "even if the parties have failed formally to amend the 
pleadings."); Consolidated Data Terminals v. Applied Digital Data Sys., Inc., 708 F .2d 385, 396 (9th Cir.1983) ("even if 
the pleadings are never amended, the rule allows a judgment on an issue to stand if the issue has been tried by express 
or implied consent"); Dunn v. Trans World Airlines, 589 F.2d 408,413 (9th Cir.1978) ("Failure to formally amend the 
pleadings will not jeopardize a verdict or judgment based upon competent evidence."). 
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Matter of Maloff v City Commn. on Human Rights, 38 N.Y.2d 329 (1975)

342 N.E.2d 563, 379 N.Y.S.2d 788, 11 Empl. Prac. Dec. P 10,749

City of New York falls into this category, and literally comes

KeyCite Yellow Flag - Negative Treatment
within the jurisdiction conferred on the commission.

Dif.=g.i±:d by New York City Health and Hospitals Corp. v. Council of
0 Although the board of education is a State agency,

City of New York, N.Y.A.D. 1 Dept., January 14, 2003 .
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v. O Although the State Division of Human Rights is responsible

for el--b+ing discrimination from the city school system,
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powers. General Municipal Law (§ 239- s) provides that "the
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by a teacher's complaht that her performance was rated 78, (a) adjudging that the respandent commission lacked
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In the Matter of Rubin Maloff et al., Appellants, 
v. 

City Commission on Human 
Rights et al., Respondents. 
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Argued November 20, 197s; 
decided December 29, 1975 

CITE TITLE AS: Matter of Maloff 
v City Commn. on Human Rights 

HEADNOTES 

Civil rights 
discrimination based on sex 
New York City Commission on Human Rights does not 
lack jurisdiction to decide controversy regarding teacher's 
complaint that her performance was rated unsatisfactory in 
retaliation for earlier complaint alleging sexual discrimination 
in New York City school system--board of education subject 
to municipal control in matters "not strictly educational 
or pedagogic" -- discrimination not "strictly educational or 
pedagogic" --board of education does not have exclusive 
jurisdiction over complaints regarding rating process. 

O The New York City Commission on Human Rights does 
not lack jurisdiction to decide a controversy brought on 
by a teacher's complaint that her performance was rated 
unsatisfactory in retaliation for filing an earlier complaint 
alleging sexual discrimination in the New York City school 
system. While the Board of Education of the City of New 
York is a State agency and the commission's powers and 
duties extend only to discrimination "practiced by private 
persons, associations, corporations and *** by city officials 
or city agencies" (Administrative Code of City ofNew York, 
§ Bl-5.0), a city agency is defined to include any "agency of 
government, the expenses of which are paid in whole or in 
part from the city treasury" (Administrative Code of City of 
New York,§ 1150-1.0, subd 1). TheBoardofEducationofthe 

City of New York falls into this category, and literally comes 
within the jurisdiction conferred on the commission. 

O Although the board of education is a State agency, 
it is subject to municipal control in matters "not strictly 
educational or pedagogic". Discrimination in the school 
system is not considered "strictly educational or pedagogic". 

O Although the State Division of Human Rights is responsible 
for eliminating discrimination from the city school system, 
the city commission is not precluded from exercising similar 
powers. General Municipal Law(§ 239- s) provides that "the 
jurisdiction of the New York city commission on human rights 
in relation to matters within *330 the city ofNew York shall 
be deemed to be concurrent with the jurisdiction of the New 
York state division of human rights." 

O The special competence of the board of education 
in evaluating teacher performance does not require that 
the board should have exclusive jurisdiction over all 
complaints regarding the rating process, including allegations 
of discrimination. 

Matter ofMaloffv City Comm. on Human Rights, 46 AD2d 
852, affirmed. 

SUMMARY 

Appeals from an order of the Appellate Division of the 
Supreme Court in the First Judicial Department, entered 
December 3, 1974, which (1) reversed, on the law, and 
vacated an order and judgment of the Supreme Court 
at Special Term (Martin B. Stecher, J.), entered in New 
York County in a proceeding pursuant to CPLR article 
78, (a) adjudging that the respondent commission lacked 
jurisdiction to proceed upon a complaint filed by respondent 
Mary McAulay charging petitioners with discrimination, and 
(b) prohibiting said commission from proceeding on said 
complaint, and (2) dismissed the petition. 

POINTS OF COUNSEL 

Leonard Greenwald, Max H Frankie and Sheldon Schorer for 
Rubin Maloff, appellant. 
I. The court below erred in holding that the board of education 
is amenable to the jurisdiction of the city commission. (Matter 
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Matter of Maloff v City Commn. on Human Rights, 38 N.Y.2d 329 (1975)

342 N.E.2d 563, 379 N.Y.S.2d 788, 11 Empl. Prac. Dec. P 10,749

of Board of Higher Educ. of City of N. Y v Carter, 16 AD2d (Matter of Daniman v Boa d of Educ. of City of N. Y , 306

443, 14 NY2d 138; Lanza v Wagner, 11 NY2d 317; Schnepel NY 532 ; People v Engel, 200 Misc 60.) II. The fact that

v Board of Educ. of City of Rochester, 302 NY 94; Berkey v discr±:Ecn or re+£iden is manifested in the form of an

Downing, 68 Misc 2d 595, 39 AD2d 1008; ofenloch v Gaynor, unsatisfact6ry teacher rating does not ±:±e such action

66 Misc 2d 185, 35 AD2d 913; Matter of Boa d of Educ. of from scrutiny as an unlawful employmcñt practice or bar the

Cent. School Dist. No. 1 v Stedda-d, 268 App Div 966, 294 granting of appropriate relief for such üñ1av±l acts. (Long
NY 667; Matter of Daniman v Boa d of Educ. of City of N. v Ford Motor Co., 352 F Supp 135 ; Leisner v New York Tel.

7, 306 NY 532.) II. The city ecrrission must not be vested Co., 358 F Supp 359 ; Rowe v General Motors Corp., 457 F2d

with the "competence" to pass on and determine issues of 344; Matter of Board of Higher Educ. of City of N. Y v Carter,

educational policy and direction. (Matter of Stone v Gross, 14 NY2d 138; Matter of Board of Educ., Cent. School Dist.

25 AD2d 753; Matter of Goldberg v Board of Examiners of No. 1 of Town of Grand Is. v Helsby, 37 AD2d 493, 32 NY2d

Bd. of Educ. of City of N. X , 28 AD2d 533.) III. The decision 660 ; Matter of Board of Educ. of Syracuse City School Dist.

below does not best serve public policy of the State. (Matter v State Div. of Human Rights, 38 AD2d 245, 33 NY2d 946;

of Divisich v Marshall, 281 NY 170 ; Matter of Board ofEduc. Alexander v Gardner-Denver, 415 US 36.)

of City of N. Y v State Div. of Human Rights, 42 AD2d 854;

Board of Educ. of Union Free School Dist. No. 2 v New York OPINION OF THE COURT

State Div. of Human Rights, 42 AD2d 49 ; Board of Educ. of
Union Free School Dist. No. 2 v New York State Div. ofHuman

Rights, 42 AD2d 600-) In this article 78 proceeding the petitioners seek an order

Gary J. Greenberg, Charles G. Moe dler and Leonard M- prohibiting the New York City Cor=ª on Human Rights
Wasserman for Board of Education of the City of New York, from proceeding on a teacher's comp t that *332 her
appellant. performance was rated unsatisfactory in retaliation for filing
I. Human rights agencies are without jurisdiction to *331 an earlier cemp½t alleging sexual discrimination in the
entertain complaints pertaining to teacher ratings issued by New York City school system. Petitioners claim that the
principals employed by the Board of Education of the City Commission on Human Rights lacks jurisdiction to decide the
of New York. II. No human rights agency of this State may controversy. Each of the petitioners raises a separate point.
entertain a complaint concerning a teacher rating. (Matter of
Board of Higher Educ. of City of N. Y v Carter, 14 NY2d 138; Petitioner Maloff urges that the city commissian is not
Union Free School Dist. No. 6 v New York State Human Rights antherized to inquire into allegations of discrimination
Appeal Bd., 35 NY2d 371; Matter of Valdivieso v Community involving the Board of Edueden of the City of New York.
School Bd. of Dist. One, 67 Misc 2d 1007; Matter of Boa d of He notes that it is well settled that the Board of Educati6n
Educ. of City of N. Y v Allen, 6 NY2d 127; Matter of McAulay of the City of New York is a State agency (see, e.g., Matter
v Boa d of Educ. of City of N. X, 46 AD2d 84; Matter of of Daniman v Boa d of Educ. of City of N. 7, 306 NY

Community School Bd. Dist. No. 3 of City of N. Y v Board of 532). Thus, he argues, the city could not subject it to the
Educ. of City of N. X , 68 Misc 2d 826 ; Matter of Bergstein jurisdiction of the commission,--a city agency--and in any
v Board of Educ., Union Free School Dist. No. 1, 34 NY2d event, did not do so since the commission's "powers and

318; Matter of Tischler v Board ofEduc. ofMonroe Woodbury duties"
extend only to discri-im+ien "practiced by private

Cent. School Dist. No. 1, 37 AD2d 261.) III. Assuming a persons, associations, corporations and ***
by city officials

human rights agency has jurisdiction to entertain complaints or city
agencies." (Administrative Code of City of New York,

concerning teacher ratings, it is without jurisdiction to enter § B1-5.0.)
an order requiring the board to expunge an unsatisfactory
rating. We note however, that elsewhere in the code a city agency
W Bernard Richland, Corporation Counsel (William is defined to include any "agency of government, the
Kirchgaessner of counsel), for City Cm-c¾n on Human expenses of which are paid in whole or in part from the

Rights, respondent. city
treasury" (Administrative Code of City of New York,

I. The mmmission has jüiisdiction pursuant to chapter I of
§ 1150-1.0, subd 1). There is no doubt that the Board of

title B of the New York City A dministrative Code, to entertain Education of the City of New York falls into this category, and
comp½+s alleging discrP4-^= in employment by the thus literally comes within the jurisdiction conferred on the
Board of Education of the City of New York and its agents· c^- n by the city. (See, also, Metzger v Swift, 258 NY
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of Board of Higher Educ. of City of N. Y. v Carter, 16 AD2d 
443, 14NY2d 138; Lanzav Wagner, 11 NY2d311;Schnepel 
v Board of Educ. of City of Rochester, 302 NY 94; Berkey v 
Downing, 68 Misc 2d 595, 39 AD2d 1008; ofenloch v Gaynor, 
66 Misc 2d 185, 35 AD2d 913; Matter of Board of Educ. of 
Cent. School Dist. No. 1 v Stoddard, 268 App Div 966, 294 
NY 667; Matter of Daniman v Board of Educ. of City of N. 
Y., 306 NY 532.) II. The city commission must not be vested 
with the "competence" to pass on and determine issues of 
educational policy and direction. (Matter of Stone v Gross, 
25 AD2d 753; Matter of Goldberg v Board of Examiners of 
Bd. of Educ. of City of N. Y., 28 AD2d 533.) ill. The decision 
below does not best serve public policy of the State. (Matter 
ofDivisichvMarshall, 281 NY 110;MatterofBoardofEduc. 
of City of N. Y. v State Div. of Human Rights, 42 AD2d 854; 
Board of Educ. of Union Free School Dist. No. 2 v New York 
State Div. of Human Rights, 42 AD2d 49; Board of Educ. of 
Union Free School Dist. No. 2 v New York State Div. of Human 
Rights, 42 AD2d 600.) 
Gary J. Greenberg, Charles G. Moerdler and Leonard M 
Wasserman for Board of Education of the City of New York, 
appellant. 
I. Human rights agencies are without jurisdiction to *331 
entertain complaints pertaining to teacher ratings issued by 
principals employed by the Board of Education of the City 
of New York. II. No human rights agency of this State may 
entertain a complaint concerning a teacher rating. (Matter of 
Board of Higher Educ. of City ofN. Y. v Carter, 14 NY2d 138; 
Union Free School Dist. No. 6 v New York State Human Rights 
Appeal Bd., 35 NY2d 371; Matter of Valdivieso v Community 
School Bd. of Dist. One, 67 Misc 2d 1007; Matter of Board of 
Educ. of City ofN. Y. v Allen, 6 NY2d 127; Matter of McAulay 
v Board of Educ. of City of N. Y., 46 AD2d 84; Matter of 
Community School Bd. Dist. No. 3 of City ofN. Y. v Board of 
Educ. of City of N. Y., 68 Misc 2d 826; Matter of Bergstein 
v Board of Educ., Union Free School Dist. No. 1, 34 NY2d 
318; Matter of Tischler v Board of Educ. of Monroe Woodbury 
Cent. School Dist. No. 1, 37 AD2d 261.) ill. Assuming a 
human rights agency has jurisdiction to entertain complaints 
concerning teacher ratings, it is without jurisdiction to enter 
an order requiring the board to expunge an unsatisfactory 
rating. 
W. Bernard Richland, Corporation Counsel (William 
Kirchgaessner of counsel), for City Commission on Human 
Rights, respondent. 
I. The commission has jurisdiction pursuant to chapter I of 
title B of the New York City Administrative Code, to entertain 
complaints alleging discrimination in employment by the 
Board of Education of the City ofNew York and its agents. 

(Matter of Daniman v Board of Educ. of City of N. Y., 306 
NY 532; People v Engel, 200 Misc 60.) II. The fact that 
discrimination or retaliation is manifested in the form of an 
unsatisfactory teacher rating does not immunize such action 
from scrutiny as an unlawful employment practice or bar the 
granting of appropriate relief for such unlawful acts. (Long 
v Ford Motor Co., 352 F Supp 135; Leisner v New York Tel. 
Co., 358 F Supp 359; Rowe v General Motors Corp., 457 F2d 
344; Matter of Board of Higher Educ. of City ofN. Y. v Carter, 
14 NY2d 138; Matter of Board of Educ., Cent. School Dist. 
No. 1 of Town of Grand Is. v Helsby, 37 AD2d 493, 32 NY2d 
660; Matter of Board of Educ. of Syracuse City School Dist. 
v State Div. of Human Rights, 38 AD2d 245, 33 NY2d 946; 
Alexander v Gardner-Denver, 415 US 36.) 

OPINION OF THE COURT 

Wachtler, J. 

In this article 78 proceeding the petitioners seek an order 
prohibiting the New York City Commission on Human Rights 
from proceeding on a teacher's complaint that *332 her 
performance was rated unsatisfactory in retaliation for filing 
an earlier complaint alleging sexual discrimination in the 
New York City school system. Petitioners claim that the 
Commission on Human Rights lacks jurisdiction to decide the 
controversy. Each of the petitioners raises a separate point. 

Petitioner Maloff urges that the city commission is not 
authorized to inquire into allegations of discrimination 
involving the Board of Education of the City of New York. 
He notes that it is well settled that the Board of Education 
of the City of New York is a State agency (see, e.g., Matter 
of Daniman v Board of Educ. of City of N. Y., 306 NY 
532). Thus, he argues, the city could not subject it to the 
jurisdiction of the commission,--a city agency--and in any 
event, did not do so since the commission's "powers and 
duties" extend only to discrimination "practiced by private 
persons, associations, corporations and *** by city officials 
or city agencies." (Administrative Code of City ofNew York, 
§ Bl-5.0.) 

We note however, that elsewhere in the code a city agency 
is defined to include any "agency of government, the 
expenses of which are paid in whole or in part from the 
city treasury" (Administrative Code of City of New York, 
§ 1150-1.0, subd 1). There is no doubt that the Board of 
Education of the City ofNew York falls into this category, and 
thus literally comes within the jurisdiction conferred on the 
commission by the city. (See, also, Metzger v Swift, 258 NY 
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440, holding that members of the board of higher education should be the sole arbiter of all complaints of discñ-i-den

are "city
officers" within the meaning of the city charter arising within the school system. Here the board concedes

provision prohibiting dual office holding by city officers.)
that they do not have exclusive jurisdiction of all complaints

of discrimination withm the system but argue that because

We perceive in this no conflict with the State's authority over
of their exclusive power and unique competence to evaluate

the board. Although the board is a State agency, we have
teacher performance, we Should create an exception and

held on many occasions that it is not wholly independent
recognize that the board has exclusive jüiisdiction over all

of municipal action (see, e.g., Matter of Hirshf eld v Cook,
comphis regarding the rating process, hckdkg allegations

227 NY 297, 309-310; Matter of Divisich v Marshall, 281
of discrimination.

NY 170; Matter of Daniman v Boanl of Educ. of City

of N. Y , supra, at p 542). The distinction is this: "While
Although teacher ratings undoubtedly play a major part

the educational affairs in each city are under the general
in the board's formulation of eduede=al policy, they are

m==gmat and control of the board of education, such
also crucial to the teacher's continued employment, salary

board is subject to municipal control in matters not strictly
and advancement. If discriminden in employment is to be

cdacational or pedagogic" (Matter of Hirshf eld v Cook, eliminated, discrimination in the vital rating process can

supra, atp 304; see, also, Matter of Daniman v Boanl ofEduc. hardly be ignored. No one of course questions the power

of City of N. Y , supra, at p 542). Of course discrimination
or cmPetence of the board to rate teacher performance. On

in the school system is, in the broadest sense, an educational
the other hand, the Legislature has determined that when

affair, and the board clearly has authority to deal with it. But
discrimination in employment or p=m:±a is alleged, the

it has never been co-.sidered "strictly *333 educational or
comPlainant should be permitted to seek redress before the

pedagogic" so as to be a matter within the board's exclusive
State or local human rights agency. To hold that such agencies

jurisdiction (see, e.g., Matter of Board of Higher Educ. of City
lack the power to review a claim of discrimination in the rating

of N. Z v Carter; 14 NY2d 138).
process would seriously frustrate the legislative policy. *334

Finally we note that although the State Division of Human
We recognize of course &at review in these cases poses

Rights is responcible for eliminating discrimi=éen from the
special problems. Indeed we recently noted that "[n]either

city school system (Matter of Boanl of Higher Educ. v Carter,
the ce==ission nor the courts should invade, and only rarely

supra), that alone does not preclude the city commission
assume academic oversight, except with the greatest caution

from exercising similar powers. Section 239-s of the General
and restraint, in such sensitive areas as faculty appoint=æt,

Municipal Law provides that "the jurisdiction of the New Promotion, and tenure" (Matter ofPace Col. v Commission on

York city commission on human rights in relation to matters
Human Eghs of Gy of N. X, 38 NY2d 28, 38). However as

within the city of New York shall be deemed to be concurrent
our decision in that case demonstrates, the delicacy of the task

with the jurbdicnes of the New York state division of human
is not sufficient to preclude the inquiry (cf. Matter of Board of

rights." Educ., Cent. School Dist. No. 1 v State Div. of Human Rights,

35 NY2d 822).

The petitioner, board of education, raised a more fundamental
. The order of the Appellate Division should be affirmed.

question. They urge that no human nghts agency of the

city or the State should entertain a complaint concerning a

teacher's rating, even when discrimination is alleged, since a

teacher's ability involves an educational judgment which is Chief Judge Breitel and Judges Jasen, Gabrielli, Jones,

solely within the province and competence of the board. Fuchsberg and Cooke concur.

Order affirmed, with costs.

In Carter (supra) the board of higher education made a similar

argument. There they unsuccessfully argued that because

of their special role in for-"ldng educational policy, they
Copr. (C) 2019, Secretary of State, State of New York
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440, holding that members of the board of higher education 
are "city officers" within the meaning of the city charter 
provision prohibiting dual office holding by city officers.) 

We perceive in this no conflict with the State's authority over 
the board. Although the board is a State agency, we have 
held on many occasions that it is not wholly independent 
of municipal action (see, e.g., Matter of Hirsh.field v Cook, 
227 NY 297, 309-310; Matter of Divisich v Marshall, 281 
NY 170; Matter of Daniman v Board of Educ. of City 
of N. Y., supra, at p 542). The distinction is this: "While 
the educational affairs in each city are under the general 
management and control of the board of education, such 
board is subject to municipal control in matters not strictly 
educational or pedagogic" (Matter of Hirsh.field v Cook, 
supra, at p 304; see, also, Matter of Daniman v Board of Educ. 
of City of N. Y., supra, at p 542). Of course discrimination 
in the school system is, in the broadest sense, an educational 
affair, and the board clearly has authority to deal with it. But 
it has never been considered "strictly *333 educational or 
pedagogic" so as to be a matter within the board's exclusive 
jurisdiction (see, e.g., Matter of Board of Higher Educ. of City 
ofN. Y. v Carle,; 14 NY2d 138). 

Finally we note that although the State Division of Human 
Rights is responsible for eliminating discrimination from the 
city school system (Matter of Board of Higher Educ. v Carle,; 
supra), that alone does not preclude the city commission 
from exercising similar powers. Section 239-s of the General 
Municipal Law provides that "the jurisdiction of the New 
York city commission on human rights in relation to matters 
within the city ofNew York shall be deemed to be concurrent 
with the jurisdiction of the New York state division of human 
rights." 

The petitioner, board of education, raised a more fundamental 
question. They urge that no human rights agency of the 
city or the State should entertain a complaint concerning a 
teacher's rating, even when discrimination is alleged, since a 
teacher's ability involves an educational judgment which is 
solely within the province and competence of the board. 

In Carler (supra) the board ofhigher education made a similar 
argument. There they unsuccessfully argued that because 
of their special role in formulating educational policy, they 

should be the sole arbiter of all complaints of discrimination 
arising within the school system. Here the board concedes 
that they do not have exclusive jurisdiction of all complaints 
of discrimination within the system but argue that because 
of their exclusive power and unique competence to evaluate 
teacher performance, we should create an exception and 
recognize that the board has exclusive jurisdiction over all 
complaints regarding the rating process, including allegations 
of discrimination. 

Although teacher ratings undoubtedly play a major part 
in the board's formulation of educational policy, they are 
also crucial to the teacher's continued employment, salary 
and advancement. If discrimination in employment is to be 
eliminated, discrimination in the vital rating process can 
hardly be ignored. No one of course questions the power 
or competence of the board to rate teacher performance. On 
the other hand, the Legislature has determined that when 
discrimination in employment or promotion is alleged, the 
complainant should be permitted to seek redress before the 
State or local human rights agency. To hold that such agencies 
lack the power to review a claim of discrimination in the rating 
process would seriously frustrate the legislative policy. *334 

We recognize of course that review in these cases poses 
special problems. Indeed we recently noted that "[n]either 
the commission nor the courts should invade, and only rarely 
assume academic oversight, except with the greatest caution 
and restraint, in such sensitive areas as faculty appointment, 
promotion, and tenure" (Matter of Pace Col. v Commission on 
Human Rights of City ofN. Y., 38 NY2d 28, 38). However as 
our decision in that case demonstrates, the delicacy of the task 
is not sufficient to preclude the inquiry (cf. Matter of Board of 
Educ., Cent. School Dist. No. 1 v State Div. of Human Rights, 
35 NY2d 822). 

The order of the Appellate Division should be affirmed. 

Chief Judge Breitel and Judges Jasen, Gabrielli, Jones, 
Fuchsberg and Cooke concur. 
Order affirmed, with costs. 

Copr. (C) 2019, Secretary of State, State of New York 
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Matter of Board of Educ. of City of N.Y. v Goldin, 94 Misc.2d 574 (1978)

405 N.Y.S.2d 589

being achieved (New York City Charter, § 93, subd d), is

94 Misc.2d 574, 405 N.Y.S.2d 589
impennissibly seeking to inquire into or concern himself with

matters of strictly educational or pedagogic concern which

In the Matter of the Board of Education fall exclusively within the jurisdictión of local boards of

of the City of New York, Petitioner,
educanon and are not subject to interference by municipeities

or their officials.
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In the Matter of the Board of Education 
of the City of New York, Petitioner, 

v. 
Harrison J. Goldin, as Comptroller 

of the City of New York, Respondent 

Supreme Court, Special Term, Kings County 
May 12, 1978 

CITE TITLE AS: Matter of Board 
of Educ. of City of N.Y. v Goldin 

SUMMARY 

The Supreme Court in Kings County (John A. Monteleone, 
J.), held that the Comptroller of the City of New York 
has no power under the guise of the asserted power to 
audit the operations and programs of "city agencies" to 
compel the board of education by the issuance of a subpoena 
duces tecum, to produce records, documents and all other 
materials pertaining to vocational education in the city's 
high schools for the purpose of determining whether "funds 
are being expended or utilized efficiently and economically 
and whether the desired goals, results or benefits" of the 
vocational programs are being achieved (New York City 
Charter, § 93, subd d) since the Comptroller or any other 
municipal official lacks the power to inquire into or interfere 
with such matters of strictly educational or pedagogic concern 
which fall exclusively within the jurisdiction of the board of 
education and are not subject to control by any municipal 
official. 

HEADNOTES 

Schools 
Municipal Interference with Strictly Educational or 
Pedagogic Matters 

O The Comptroller of the City of New York, in calling 
for the production of records, documents and all other 
materials pertaining to vocational education in the city's 
high schools for the purpose of determining whether "funds 
are being expended or utilized efficiently and economically 
and whether the desired goals, results or benefits" of 
the vocational programs of the board of education are 

being achieved (New York City Charter, § 93, subd d), is 
impermissibly seeking to inquire into or concern himself with 
matters of strictly educational or pedagogic concern which 
fall exclusively within the jurisdiction of local boards of 
education and are not subject to interference by municipalities 
or their officials. 

Schools 
Municipal Interference with Strictly Educational or 
Pedagogic Matters 

O Pursuant to the public policy to place matters of 
public education beyond control by municipalities and 
politics, matters which are strictly educational or pedagogic 
are protected from control and interference by the local 
municipality with the board of education being subject to 
municipal control only in matters not strictly educational or 
pedagogic. While the municipality must make appropriations 
of money to run the schools, the expenditure of that 
money once appropriated vests solely in the board of 
*575 education so as to enable it to properly discharge 

its responsibility of furnishing an efficient system of public 
education. 

Schools 
Municipal Interference with Strictly Educational or 
Pedagogic Matters 

O Subdivision d of section 93 of the New York City Charter 
which empowers the city Comptroller to audit the operations 
and programs of "city agencies" for the broad purpose of 
determining whether "funds are being expended or utilized 
efficiently and economically and whether the desired goals, 
results or benefits are being achieved", does not empower 
the Comptroller to compel the board of education by the 
issuance of a subpoena duces tecum, to produce records, 
documents and all other materials pertaining to vocational 
educational programs and operations in the city's high schools 
for the purpose of determining whether the board's vocational 
programs are achieving the desired goals or benefits, since 
the Comptroller lacks the power to inquire into or interfere 
with such matters of strictly educational or pedagogic 
concern which fall exclusively within the jurisdiction of 
the board of education and are not subject to control by 
any municipal official. Assertion of authority to compel 
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the board to submit to ex-"-½ by the CompeeHer's retaiPing and updating of all shop teachers in all New York

office would impe-issib¹y infringe upon the board's right City High Schools engaged in providing vocational training";

to exercise independence of judgment in strictly educadenal and "[a]11 documents relating to curriculum p'-'s and

or pedagogic matters and would serve to inhibit the exercise design for the years 1970-71 through 1977-78 for New

of judgment and freedom of action by the board in matters York City High Schools engaged in providing vocaticaal

entrusted to their exclusive jurisdiction. Accardingly, the education". The call for production of the records and

board's motion to quash the subpoena is granted. documents referred to in the categories described in the

subpoena concludes with a demand for "[a]11 other records

which pertain to vocational education in New York City's

TOTAL CLIENT SERVICE LIBRARY REFERENCES
S±ools

39 NY Jur, Municipal Corpentienc § 276 The enhnated papers on the instant motion and cross motion

clearly establish that the acknowledged general purpose to

56 Am Jur 2d, Municipal Corporations, Counties, and Other be subserved by the subpoena is, as stated in a letter dated

Political SubdivisiGñs §§ 275 et seq; 68 Am Jur 2d, Schools March 13, 1978 from the Cc=ptrciler to the board's president,

§ 50 quoting subdivision d of section 93 of the New York City

Charter, "to determine whether funds are being expeded or
Am Jur Pl & Pr Forms (Rev), Witnesses, Forms 118, 119

utilized efficiently and ecenemically and whether the desired

APPEARANCES OF COUNSEL goals, results or benefits [of the board's programs] are being
achieved." The specific aspects of the Comptroller's proposed

Pmskauer, Rose, Goetz & Mendelsohn (Morton M. Maneker inquiry, with respect to which the predstien of the material

of counsel), for pendener. Allen G. Schwartz, Corporation mendoned in the subpoena is sought, are reflected in the

Counsel (James J. Greilsheimer of counsel), for respondent. statement made in the C:mpt:"-r's afore-mentioned letter

that "[w]e expect, among other things, to ask recent graduates
OPINION OF THE COURT of vocational high schools if they are currently employed in

the fields for which they were trained; we will compare the
John A. Monteleone, J

curriculum offered by vocational high schools to the current

Petitioner, the Board of Education of the City of New York labor market to determine its relevancy; we will examine

(hereinafter also referred to as the board), moves for an equipment to see if it reflects current job conditions, or if

order pursuant to CPLR 2304 qu-.±i-g a subpoena duces it is out-dated and inappropriate; we will examine personnel

tecum (hereinafter subpoena) dated March 15, 1978 which *577 practices to determine if nernonnel are periodically

was served upon the board. The subpoena was issued by the retrained so that the staff is capable of providing an education

respondent *576 Goldin, Compteller of the City of New that is relevant to the job market of today and tomorrow."

York (hereinafter Comptroller).
The board's motion to quash rests upon its contention that

The Compteeller cross moves for an order pursuant to CPLR the Compteller lacks authority to require from the board by

2308 (subd [b]) direc+Lng the board's president to comply with way of subpoena the production, for the hereinabove stated

the subpoena. purposes, of records, documents, and other papers involving
matters which are strictly and essentially educational or

The subpoena, addressed to the board's president, ce-=± Pedagogic. This position is based upon the long-shmding

the preduction "for review and inspection" of "all records Public policy in this State of barring interference by

and documents in your possession or control pertaining to municipalities or their officials, with strictly educational

the New York City Board of Education's vocational education matters entrusted to local boards of education, and on the

program". The language of the cubpeena makes clear that the board's contention that none of the statutory enactments or

material to be produced is inclusive of, "butnot limited to," 13 judicial decisians on which the Comptener relies furnishes

categories of documents and records as therein listed. These support for his view that they autharizo or permit an

categories include, among others, the following: the complete investigation into such matters through compulsory process.

perconnel files for all voestianal high school teachers for

certain specified years; "[a]ll documents relating to the
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the board to submit to examination by the Comptroller's 
office would impermissibly infringe upon the board's right 
to exercise independence of judgment in strictly educational 
or pedagogic matters, and would serve to inhibit the exercise 
of judgment and freedom of action by the board in matters 
entrusted to their exclusive jurisdiction. Accordingly, the 
board's motion to quash the subpoena is granted. 

TOTAL CLIENT SERVICE LIBRARY REFERENCES 

39 NY Jur, Municipal Corporations § 276 

56 Am Jur 2d, Municipal Corporations, Counties, and Other 
Political Subdivisions §§ 275 et seq; 68 Am Jur 2d, Schools 
§ 50 

Am Jur Pl & Pr Forms (Rev), Witnesses, Forms 118, 119 

APPEARANCES OF COUNSEL 

Proskauer, Rose, Goetz & Mendelsohn (Morton M. Maneker 
of counsel), for petitioner. Allen G. Schwartz, Corporation 
Counsel (James J. Greilsheimer of counsel), for respondent. 

OPINION OF THE COURT 

John A. Monteleone, J. 

Petitioner, the Board of Education of the City of New York 
(hereinafter also referred to as the board), moves for an 
order pursuant to CPLR 2304 quashing a subpoena duces 
tecum (hereinafter subpoena) dated March 15, 1978 which 
was served upon the board. The subpoena was issued by the 
respondent *576 Goldin, Comptroller of the City of New 
York (hereinafter Comptroller). 

The Comptroller cross-moves for an order pursuant to CPLR 
2308 (subd [b]) directing the board's president to comply with 
the subpoena. 

The subpoena, addressed to the board's president, commands 
the production "for review and inspection" of "all records 
and documents in your possession or control pertaining to 
the New York City Board ofEducation's vocational education 
program". The language of the subpoena makes clear that the 
material to be produced is inclusive of, "but not limited to," 13 
categories of documents and records as therein listed. These 
categories include, among others, the following: the complete 
personnel files for all vocational high school teachers for 
certain specified years; "[a]ll documents relating to the 

retraining and updating of all shop teachers in all New York 
City High Schools engaged in providing vocational training"; 
and "[a]ll documents relating to curriculum planning and 
design for the years 1970-71 through 1977-78 for New 
York City High Schools engaged in providing vocational 
education". The call for production of the records and 
documents referred to in the categories described in the 
subpoena concludes with a demand for "[a]ll other records 
which pertain to vocational education in New York City's 
High Schools." 

The submitted papers on the instant motion and cross motion 
clearly establish that the acknowledged general purpose to 
be subserved by the subpoena is, as stated in a letter dated 
March 13, 1978 from the Comptroller to the board's president, 
quoting subdivision d of section 93 of the New York City 
Charter, "to determine whether funds are being expended or 
utilized efficiently and economically and whether the desired 
goals, results or benefits [ of the board's programs] are being 
achieved." The specific aspects of the Comptroller's proposed 
inquiry, with respect to which the production of the material 
mentioned in the subpoena is sought, are reflected in the 
statement made in the Comptroller's afore-mentioned letter 
that "[ w ]e expect, among other things, to ask recent graduates 
of vocational high schools if they are currently employed in 
the fields for which they were trained; we will compare the 
curriculum offered by vocational high schools to the current 
labor market to determine its relevancy; we will examine 
equipment to see if it reflects current job conditions, or if 
it is out-dated and inappropriate; we will examine personnel 
*577 practices to determine if personnel are periodically 

retrained so that the staff is capable of providing an education 
that is relevant to the job market of today and tomorrow." 

The board's motion to quash rests upon its contention that 
the Comptroller lacks authority to require from the board by 
way of subpoena the production, for the hereinabove stated 
purposes, of records, documents, and other papers involving 
matters which are strictly and essentially educational or 
pedagogic. This position is based upon the long-standing 
public policy in this State of barring interference by 
municipalities or their officials, with strictly educational 
matters entrusted to local boards of education, and on the 
board's contention that none of the statutory enactments or 
judicial decisions on which the Comptroller relies furnishes 
support for his view that they authorize or permit an 
investigation into such matters through compulsory process. 
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The board mainta.in= that the power and authority of the and directs an audit of the "accounis" of the board. The

Comptroller in relation to the board is defined and limited Co-proller additionally cites section 20 of the General City

by subdivision 7 of section 2590-m of the New York State Law of the State of New York and, specifically, subdivisions

Education Law, which provides that "[t]he compteller of the 21 and 23 thereof. However, it is to be noted on this score

city of New York shall audit the accounts of the city board that the grant of power to the city "[t]o investigate and inquire

and each com--
y

board." The board claims that although into all matters of concern to the city or its inhabitants,

it offered to co-operate with the Comptroller in the conduct and to require and enforce by subpoena the attendance of

of an audit of its accennis pursuant to subdivision 7 of section witnesses at such investigations" (subd 21), and "[t]o exercise

2590-m, the Comptroller has disclaimed any intent to conduct all powers necessary and proper for carrying into execution

an audit of the accounis of the board and has unlawfully the powers granted to the city" (subd 23), is expressly stated

asserted the right, in purported reliance upon subdivisien d of in the epening sentence of section 20 to be "[s]ubject to the

section 93 of the City Charter, to exercise his powers for the cañsittian and general laws of this state".

broad purpose specified in subdidsion d of section 93.

Basically, the Comptroller's claim of a right to require

The papers submitted to the court in this controversy amply the production of records and other material for the

demonstrate that the Cc-p"±f s claim that he is authorized purposes herein indicated rests, as hereinabove stated, upon

to exercise the power of subpoena with respect to the matters the provisions of section 93 of the City Charter and,

described or otherwise stated in his subpoena basically more particularly, upon the provisions of subdivisica d of

derives from his reliance on subdivision d of section 93 of the section 93. The Cemptoller submits that the provisians of

City Charter. Subdivision d of section 93 reads in pertinent subdivision d of section 93 which empawar him to audit

part as follows: "The comptroller shall audit the operations the operations and programs of "city
agencies" for the broad

and programs of city agencies to determine whether funds purpose therein stated are applicable to the programs and

are being expended or utilized efficiently and ec6n6mically operations of the board since, according to the Compt-oller,

and whether the desired goals, results or benefits of agency the board is a city agency within the meaning of section 93 of

programs are being
achieved." the charter and, in this connection, quotes from subdivision

2 of section 1150 of the *579 charter which defines the

The Comptroller also relies, as authority for issuance of term "agency" to include "[any] agency of gavc--ent, the

the subpoena, upon subdivision b of section 93 of the expenses of which are paid in whole or in part from the city

charter, which states that the Comptroller "shall have power treasury."

to investigate *578 all matters relating to or affecting
the finances of the city, including without li-itation the The Comptcller asserts, moreover, that the board is seeking
performance of contracts and the receipt and expanhre an appropriation for the fiscal year 1979 which is substantially
of city funds, and for such purpose he shall have power to greater than the sum that the city will be required to

require the atenda.nce and examine and take the testimony appropriate to the board under the stipulation of settlement

under oath of such persons as he may deem necessary." The between the city and the board resolving their differences

Comptroller in addition invokes section 93 (subd c, par [3]), under the Stavisky-Geed-an law (Edücation Law, § 2576,
which empowers the Comptroller to "audit the expenditure subd 5), and that it is especially important during this period of

of city funds by any public or private agency that receives fiscal crisis esnfrGnting the city that, pursuant to "obligation"

such funds from the city." The Comptroller also adverts to imposed on him by subdivision a of section 93 of the charter to

subdivision a of section 93, which authorizes the Comptroller make recommend.anens, comments and criticisms in regard to

to make "such recommendations, comments and crincisms the city's operations, fiscal policies and %ancial transactions,

in regard to the operations, fiscal policies and Ena.ncial the Cempteller furnish the City Council and the Board of

transactions of the city as he may deem advisable in the Estimate with information and recommendations that will

public interest." The Comptroller goes so far as to maintain facEi+ate intelhgent consideration of the board of education's

that his power to conduct an audit of the board in all of the request for appropriations in excess of the sum mandated by

far-ranging aspects reflected in the subpoena is recognized the stipulation of settlement.

in subdivision 7 of section 2590-m of the Education Law,

hereinabove referred to, a view which finds no support in Finally, it is contended by the C:mpt:113r that any objection

the express language therein contained, which only authorizes to the scope of the subpoena or as to any particular items
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The board maintains that the power and authority of the 
Comptroller in relation to the board is defined and limited 
by subdivision 7 of section 2590-m of the New York State 
Education Law, which provides that "[t]he comptroller of the 
city of New York shall audit the accounts of the city board 
and each community board." The board claims that although 
it offered to co-operate with the Comptroller in the conduct 
of an audit of its accounts pursuant to subdivision 7 of section 
2590-m, the Comptroller has disclaimed any intent to conduct 
an audit of the accounts of the board and has unlawfully 
asserted the right, in purported reliance upon subdivision d of 
section 93 of the City Charter, to exercise his powers for the 
broad purpose specified in subdivision d of section 93. 

The papers submitted to the court in this controversy amply 
demonstrate that the Comptroller's claim that he is authorized 
to exercise the power of subpoena with respect to the matters 
described or otherwise stated in his subpoena basically 
derives from his reliance on subdivision d of section 93 of the 
City Charter. Subdivision d of section 93 reads in pertinent 
part as follows: "The comptroller shall audit the operations 
and programs of city agencies to determine whether funds 
are being expended or utilized efficiently and economically 
and whether the desired goals, results or benefits of agency 
programs are being achieved." 

The Comptroller also relies, as authority for issuance of 
the subpoena, upon subdivision b of section 93 of the 
charter, which states that the Comptroller "shall have power 
to investigate *578 all matters relating to or affecting 
the finances of the city, including without limitation the 
performance of contracts and the receipt and expenditure 
of city funds, and for such purpose he shall have power to 
require the attendance and examine and take the testimony 
under oath of such persons as he may deem necessary." The 
Comptroller in addition invokes section 93 (subd c, par [3]), 
which empowers the Comptroller to "audit the expenditure 
of city funds by any public or private agency that receives 
such funds from the city." The Comptroller also adverts to 
subdivision a of section 93, which authorizes the Comptroller 
to make "such recommendations, comments and criticisms 
in regard to the operations, fiscal policies and financial 
transactions of the city as he may deem advisable in the 
public interest." The Comptroller goes so far as to maintain 
that his power to conduct an audit of the board in all of the 
far-ranging aspects reflected in the subpoena is recognized 
in subdivision 7 of section 2590-m of the Education Law, 
hereinabove referred to, a view which finds no support in 
the express language therein contained, which only authorizes 

and directs an audit of the "accounts" of the board. The 
Comptroller additionally cites section 20 of the General City 
Law of the State ofNew York and, specifically, subdivisions 
21 and 23 thereof. However, it is to be noted on this score 
that the grant of power to the city "[t]o investigate and inquire 
into all matters of concern to the city or its inhabitants, 
and to require and enforce by subpoena the attendance of 
witnesses at such investigations" (subd 21 ), and "[t]o exercise 
all powers necessary and proper for carrying into execution 
the powers granted to the city'' (subd 23), is expressly stated 
in the opening sentence of section 20 to be "[ s ]ubject to the 
constitution and general laws of this state". 

Basically, the Comptroller's claim of a right to require 
the production of records and other material for the 
purposes herein indicated rests, as hereinabove stated, upon 
the provisions of section 93 of the City Charter and, 
more particularly, upon the provisions of subdivision d of 
section 93. The Comptroller submits that the provisions of 
subdivision d of section 93 which empower him to audit 
the operations and programs of "city agencies" for the broad 
purpose therein stated are applicable to the programs and 
operations of the board since, according to the Comptroller, 
the board is a city agency within the meaning of section 93 of 
the charter and, in this connection, quotes from subdivision 
2 of section 1150 of the *579 charter which defines the 
term "agency" to include "[any] agency of government, the 
expenses of which are paid in whole or in part from the city 
treasury." 

The Comptroller asserts, moreover, that the board is seeking 
an appropriation for the fiscal year 1979 which is substantially 
greater than the sum that the city will be required to 
appropriate to the board under the stipulation of settlement 
between the city and the board resolving their differences 
under the Stavisky-Goodman law (Education Law, § 2576, 
subd 5), and that it is especially important during this period of 
fiscal crisis confronting the city that, pursuant to "obligation" 
imposed on him by subdivision a of section 93 of the charter to 
make recommendations, comments and criticisms in regard to 
the city's operations, fiscal policies and financial transactions, 
the Comptroller furnish the City Council and the Board of 
Estimate with information and recommendations that will 
facilitate intelligent consideration of the board of education's 
request for appropriations in excess of the sum mandated by 
the stipulation of settlement. 

Finally, it is contended by the Comptroller that any objection 
to the scope of the subpoena or as to any particular items 
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sought therein is meritless, since the requested documents are appropriated vested solely in the Educational Board." The

clearly material and relevant to the authorized pmpase for court, inDivisich, then went on to quote with evident approval

which an audit can be conducted by the Ceq±:"ar as stated the views expressed inMatter ofFuhrmann v Graves (235 NY

in subdivision d of section 93 of the charter. 77, 82)=h-in the court said: "The intent of the legislature in

enacting the Education Law is clear. It imposes upon boards

()The resolution of the instant controversy rests of education, as separate corporate bodies representing the

fundamentally upon a two-fold dete-Een of a question of state, the responsibility of furnishing an efficient system of

fact and of an issue of law. The factual question is whether public education (People er rel. Wells & Newton Co. v. Craig,

the Comptroller, in calling for production of the records, 232 N. Y. 125), and in this respect they are not subject to

documents and other material mentioned in the subpoena is or controlled by the city authorities. In order to enable such

seeking, whether pmpasefhily or in effect, to inquire into or boards to properly discharge the duties thus imposed, they
concern himself with matters entrusted to the board that are are clothed with authority to act independently of the city
of a strictly eduede=al or pedagogic nature. If this be the autherities. As to when, how and where the amounts placed

fact, the legal issue which comes to the fore for maation at their disposal shall be disbursed, each board exercises an

and determination is whether the Cempteller has the inhamn+ independent judgmcat, uncontrolled by and in no respect

power or is otherwise author zcd by law to utilize the power interfered with or influenced by the city
authorities."

of subpoena to inquire into such matters.

It is doubtless true that although the board is a State agency,

The court finds no difficulty in answering the factual question it is not wholly indapendent of =32nicipal action, in that

in the affirmative, since it clearly appears that in the it is subject to municipal control in matters not strictly
present case the Comptroller is attempting to exercise his eduœiiunal or pedagegic (see *581 Matter of Hirshfeld

subpoena powers with respect to matters, many of which are v Cook, 227 NY 297, 304; Matter of Malof v City Comm.

intrinsically and strictly involved in the educational process. on Human Rights, 38 NY2d 329, 332). "[T]he dicti--fion is

There is no other way to describe the Con-yt-c"cr's attempt this: 'While the educational affairs in each city are under the

to *580 inquire into all matters pertaining to vocational general management and control of the board of education,
education in New York City's high schools, embracing in such board is subject to municipal control in matters not

broad fashion the board's v~·atianal education programs and strictly educational or pedagogic"'
(Malof supra, p 332,

operations. Indeed, nowhere in the papers submitted in this quoting from Matter ofHirschfeld v Cook and citing Matter

controversy does the Corpt:"er purport or attempt to claim of Daniman v Boanl of Educ. of City of N. Y., 306 NY

that matters of strictly educational import which are invelved 532, 542). The clear L=plieden, conversely, is that matters

in the board's programs and operations are not a subject of the which are strictly educational or pedagogic are protected from

inquiry. control and interference by the local municipality. This is

clearly indicated in Malof (supra), involving a charge of

(, )Turning next to the issue of law which is at the heart discri-i-den in respect to teacher ratings, wherein the court

of this controversy, a reference to well-settled cc t-:"--g declared (pp 332-333) that " discrimination in the school

principles respecting the sui generis character of boards of system is, in the broadest sense, an educational affair, and the

education vis-a- vis the local municipalities which they serve, board clearly has authority to deal with it. But it has never

is in order. These principles which have been stated time been considered 'strictly educati6ñal or pedagogic' so as to

and again find expression in Matter of Divisich v Marshall be a matter within the board's exclusive jurisdiction"
(citing

(281 NY 170, 173), wherein it is declared that "[i]f there Matter of Boanl of Higher Educ. of City of N. Y v Carter,

be one public policy well- ac+ahlichad in this State it is that 14 NY2d 138). The indapandence of boards of education in

public education shall be beyond control by municipalities strictly educational or pedagogic matters was earlier given

and politics. The Board of Education of the City of New supportive expression in Matter ofDaniman v Board ofEduc.

York is not a department of the city government, it is an ofCity ofN. Y (supra, p 542), where the court noted that"[w]e

independent corporate body and may sue and be sued in have, in many cases inv6lving teachers, written that in matters

its corporate name [citatións.] As early as 1921 (Matter of strictly educational or pedagogic a board of education is not a

Emerson v. Buck, 230 N. Y. 380) we decided that while department of the city government, but an independent public

the mricipality must make appropriations of money to body; that public edacdes is a State and not a municipal

run the schools, the expenditure of that money when once function and that it is the policy of the State to separate
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sought therein is meritless, since the requested documents are 
clearly material and relevant to the authorized purpose for 
which an audit can be conducted by the Comptroller as stated 
in subdivision d of section 93 of the charter. 

()The resolution of the instant controversy rests 
fundamentally upon a two-fold determination of a question of 
fact and of an issue of law. The factual question is whether 
the Comptroller, in calling for production of the records, 
documents and other material mentioned in the subpoena is 
seeking, whether purposefully or in effect, to inquire into or 
concern himself with matters entrusted to the board that are 
of a strictly educational or pedagogic nature. If this be the 
fact, the legal issue which comes to the fore for consideration 
and determination is whether the Comptroller has the inherent 
power or is otherwise authorized by law to utilize the power 
of subpoena to inquire into such matters. 

The court finds no difficulty in answering the factual question 
in the affirmative, since it clearly appears that in the 
present case the Comptroller is attempting to exercise his 
subpoena powers with respect to matters, many of which are 
intrinsically and strictly involved in the educational process. 
There is no other way to describe the Comptroller's attempt 
to *580 inquire into all matters pertaining to vocational 
education in New York City's high schools, embracing in 
broad fashion the board's vocational education programs and 
operations. Indeed, nowhere in the papers submitted in this 
controversy does the Comptroller purport or attempt to claim 
that matters of strictly educational import which are involved 
in the board's programs and operations are not a subject of the 
inquiry. 

(, )Turning next to the issue of law which is at the heart 
of this controversy, a reference to well-settled controlling 
principles respecting the sui generis character of boards of 
education vis-a- vis the local municipalities which they serve, 
is in order. These principles which have been stated time 
and again find expression in Matter of Divisich v Marshall 
(281 NY 170, 173), wherein it is declared that "[i]f there 
be one public policy well- established in this State it is that 
public education shall be beyond control by municipalities 
and politics. The Board of Education of the City of New 
York is not a department of the city government, it is an 
independent corporate body and may sue and be sued in 
its corporate name [citations.] As early as 1921 (Matter of 
Emerson v. Buck, 230 N. Y. 380) we decided that while 
the municipality must make appropriations of money to 
run the schools, the expenditure of that money when once 

appropriated vested solely in the Educational Board." The 
court, inDivisich, then went on to quote with evident approval 
the views expressed in Matter of Fuhrmann v Graves (235 NY 
77, 82) wherein the court said: "The intent of the legislature in 
enacting the Education Law is clear. It imposes upon boards 
of education, as separate corporate bodies representing the 
state, the responsibility of furnishing an efficient system of 
public education (People ex rel. Wells & Newton Co. v. Craig, 
232 N. Y 125), and in this respect they are not subject to 
or controlled by the city authorities. In order to enable such 
boards to properly discharge the duties thus imposed, they 
are clothed with authority to act independently of the city 
authorities. As to when, how and where the amounts placed 
at their disposal shall be disbursed, each board exercises an 
independent judgment, uncontrolled by and in no respect 
interfered with or influenced by the city authorities." 

It is doubtless true that although the board is a State agency, 
it is not wholly independent of municipal action, in that 
it is subject to municipal control in matters not strictly 
educational or pedagogic (see *581 Matter of Hirshfield 
v Cook, 227 NY 297, 304; Matter of Maloffv City Comm. 
on Human Rights, 38 NY2d 329, 332). "[T]he distinction is 
this: 'While the educational affairs in each city are under the 
general management and control of the board of education, 
such board is subject to municipal control in matters not 
strictly educational or pedagogic'" (Maloff, supra, p 332, 
quoting from Matter of Hirschfield v Cook and citing Matter 
of Daniman v Board of Educ. of City of N. Y., 306 NY 
532, 542). The clear implication, conversely, is that matters 
which are strictly educational or pedagogic are protected from 
control and interference by the local municipality. This is 
clearly indicated in Maloff (supra), involving a charge of 
discrimination in respect to teacher ratings, wherein the court 
declared (pp 332-333) that " discrimination in the school 
system is, in the broadest sense, an educational affair, and the 
board clearly has authority to deal with it. But it has never 
been considered 'strictly educational or pedagogic' so as to 
be a matter within the board's exclusive jurisdiction" ( citing 
Matter of Board of Higher Educ. of City of N. Y. v Carler, 
14 NY2d 138). The independence of boards of education in 
strictly educational or pedagogic matters was earlier given 
supportive expression in Matter of Daniman v Board of Educ. 
of City of N. Y. (supra, p 542), where the court noted that"[ w ]e 
have, in many cases involving teachers, written that in matters 
strictly educational or pedagogic a board of education is not a 
department of the city government, but an independent public 
body; that public education is a State and not a municipal 
function and that it is the policy of the State to separate 
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matters of public educatica from the control of municipal expenditures for public education involve matters "strictly
government." educational or pedagogic" as to which municipal action or

control is barred. It is one thing for a municipal official

Matter of Hirschf eld v Cook (supra), from which the to conduct an inquiry for the purpose of de±-4 i 3 the

Compt^"er seeks, in the instant case, to glean support for financial needs of the Board of Education, as in Hirschf eld;

his claim of right to serve the subpoena upon the board, did and, in this connection, it is not inapposite to note that the

not depart from the principle that a board of education is not court in Matter of Fuhrmann v Graves (235 NY 77, 82,

subject to municipal an&ürities in matters strictly educational supra), in stressing the independence of judg-ent accorded

or pedagogic. This was made clear in that very case, as is to boards of education as to the manner in which the funds

indicated by the authorities hereinabove cited, even though appropriated to their use shall be disbursed, did point out

the court in that case upheld the power of the C--4--4- of that "the boards cannot incur a liability or an expense

Accounts of the City ofNew York to examine an auditor of the chargeable against the funds under their control *583 except

Board of Education under oath concerning the expenditures for educational purposes, and this only to the extent of the

and the financial needs of the board. That case arose out of a amounts placed at their disposal."

Board of Education request to the then-existing city Board of

Estimate and Apportionment for ad±+ie=.al appropriations of A far difFerent sit-agg-, however, is presented where a

funds to meet liabilities alleged to have been incurred *582 dominant purpose of the inquiry by the ===icipal officer is to

by the Board of Education in the year 1918 in excess of evaluate critically the programs and operations of the board

appropriations made for it for that year. The Board of Estimate and the adequacy of performance of the board's ~³-"-tative

and App^- ^ ==+ requested the Board of Education to and teaching staffs in matters coming strictly within the

furnish the facts and particulars in detail with respect to educational and pedagogic domain.e. The Hirschf eld case

such alleged liabilities and the necessity for an additional does not stand as an authority for permitting an inquiry of the

appropriation to cover said liabilities. When the Board of latter kind by a municipal oflicial.

Education failed to furnish the information thus sought, the

Commissioner of Accounts was directed by the Mayor to Similarly, the Comptroller's reliance in the instant case upon

examine the accounts of the Board of Education. The Board statutory grants of power to the cities or their eEcies, to

of Education's auditor, under the advice and direction of the which reference has harainhafara been made, must be viewed

State Commissioner of Education, refused to obey a subpoena and construed as applying, vis-a-vis the board, only to such

calling for his appearance and testimony under oath. In matters as cannot reasonably be deemed strictly educational

sustaining the issuance of a warrant of attachment to compel or pedagogic.

the auditor's attendance for examination by the Commissioner

of Accounts, the court, ñ6twiestanding the indapandence The ca=+hnhg validity of the distinction between matters of

of boards of eduoaGun in matters strictly educational or strictly educational or pedagogic concern and those which

pedagogic, stated (227 NY 297, 309) that "[the Commissioner fall outside of or transcend such matters, in determining
of Accounts] is entitled to conduct such exa-i-ation for the the limits of the Comptroller's aüñõrity with respect to the

purpose of ascertaining the financial condEen of the city board's programs and activities, impels a conclusion that is

and the needs of the public schools therein, if any, over dispositive of the legal issue here presented. It is this: The

and above the amount that must be appropriated simply on statutory provisions invoked by the Ce-pteEer, including
the request of the board of education."

True, that the court subdivision d of section 93 of the City Charter, may not be

continued (pp 309-310) as follows: " If the state through given a construction authorizing the exercise of L-quisitorial

its legislature intends to make the board of educaden of the power, enforceable by way of subpoena, in areas of the

city wholly independent of municipal action and prevent the board's activities which are as a matter of public policy,

city or the officers and boards thereof from asserting any excluded from interference or control by the local municipal

authority relating to matters connected with the public schools authorities.

and the determination of the expenditures therefor, it should

be stated by it in such clear language that its intention is Assertion of authority to compel the board to submit
'u==istakable.'" The posiden reflected in the foregoing view to examination by the C:r;±:"cr's office, if pe=itted,

is, however, nothing more or less than that not all matters would in effect infringe upon the board's right to

cannacted with the public schools and the deter-""-- of exercise indepandence of judgment in strictly educati6ñal or
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matters of public education from the control of municipal 
government." 

Matter of Hirsclifield v Cook (supra), from which the 
Comptroller seeks, in the instant case, to glean support for 
his claim of right to serve the subpoena upon the board, did 
not depart from the principle that a board of education is not 
subject to municipal authorities in matters strictly educational 
or pedagogic. This was made clear in that very case, as is 
indicated by the authorities hereinabove cited, even though 
the court in that case upheld the power of the Commissioner of 
Accounts of the City ofNew York to examine an auditor of the 
Board of Education under oath concerning the expenditures 
and the financial needs of the board. That case arose out of a 
Board of Education request to the then-existing city Board of 
Estimate and Apportionment for additional appropriations of 
funds to meet liabilities alleged to have been incurred *582 
by the Board of Education in the year 1918 in excess of 
appropriations made for it for that year. The Board of Estimate 
and Apportionment requested the Board of Education to 
furnish the facts and particulars in detail with respect to 
such alleged liabilities and the necessity for an additional 
appropriation to cover said liabilities. When the Board of 
Education failed to furnish the information thus sought, the 
Commissioner of Accounts was directed by the Mayor to 
examine the accounts of the Board of Education. The Board 
of Education's auditor, under the advice and direction of the 
State Commissioner ofEducation, refused to obey a subpoena 
calling for his appearance and testimony under oath. In 
sustaining the issuance of a warrant of attachment to compel 
the auditor's attendance for examination by the Commissioner 
of Accounts, the court, notwithstanding the independence 
of boards of education in matters strictly educational or 
pedagogic, stated (227 NY 297, 309) that "[the Commissioner 
of Accounts] is entitled to conduct such examination for the 
purpose of ascertaining the financial condition of the city 
and the needs of the public schools therein, if any, over 
and above the amount that must be appropriated simply on 
the request of the board of education." True, that the court 
continued (pp 309-310) as follows: " If the state through 
its legislature intends to make the board of education of the 
city wholly independent of municipal action and prevent the 
city or the officers and boards thereof from asserting any 
authority relating to matters connected with the public schools 
and the determination of the expenditures therefor, it should 
be stated by it in such clear language that its intention is 
'unmistakable."' The position reflected in the foregoing view 
is, however, nothing more or less than that not all matters 
connected with the public schools and the determination of 

expenditures for public education involve matters "strictly 
educational or pedagogic" as to which municipal action or 
control is barred. It is one thing for a municipal official 
to conduct an inquiry for the purpose of determining the 
financial needs of the Board of Education, as in Hirsclifield; 
and, in this connection, it is not inapposite to note that the 
court in Matter of Fuhrmann v Graves (235 NY 77, 82, 
supra), in stressing the independence of judgment accorded 
to boards of education as to the manner in which the funds 
appropriated to their use shall be disbursed, did point out 
that "the boards cannot incur a liability or an expense 
chargeable against the funds under their control *583 except 
for educational purposes, and this only to the extent of the 
amounts placed at their disposal." 

A far different situation, however, is presented where a 
dominant purpose of the inquiry by the municipal officer is to 
evaluate critically the programs and operations of the board 
and the adequacy of performance of the board's administrative 
and teaching staffs in matters coming strictly within the 
educational and pedagogic domains. The Hirsclifield case 
does not stand as an authority for permitting an inquiry of the 
latter kind by a municipal official. 

Similarly, the Comptroller's reliance in the instant case upon 
statutory grants of power to the cities or their officials, to 
which reference has hereinbefore been made, must be viewed 
and construed as applying, vis-a-vis the board, only to such 
matters as cannot reasonably be deemed strictly educational 
or pedagogic. 

The continuing validity of the distinction between matters of 
strictly educational or pedagogic concern and those which 
fall outside of or transcend such matters, in determining 
the limits of the Comptroller's authority with respect to the 
board's programs and activities, impels a conclusion that is 
dispositive of the legal issue here presented. It is this: The 
statutory provisions invoked by the Comptroller, including 
subdivision d of section 93 of the City Charter, may not be 
given a construction authorizing the exercise of inquisitorial 
power, enforceable by way of subpoena, in areas of the 
board's activities which are as a matter of public policy, 
excluded from interference or control by the local municipal 
authorities. 

Assertion of authority to compel the board to submit 
to examination by the Comptroller's office, if permitted, 
would in effect infringe upon the board's right to 
exercise independence of judgment in strictly educational or 
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pedagogic matters, and would serve to inhibit the exercise
*584 power of the Cerpts"=. However, since it clearly

of judgment and freedom of action by the board in matters
appears to the court that production of the material referred

eninsted to their exclusive jurisdiction.
to in the subpoena was intended to serve p=poses outside the

purview of the Comptroller's lawful concern, it would not be

Accordingly, the board's motion to quash the subpaena is
feasible or desirable or otherwise serve a useful purpose to

granted and the Ce-pt:":r's cross motion is denied. The
wir.now out the objectionable fea9res a=d permit, at this time,

foregoing conclusion and deter-inanon of this court is not
the production of such of the records, documents and other

to be construed as restricting the right of the Comptroller Papers referred to in the subpoena as may deal with matters

to examine into any and all matters that are not "strictly
within the Cerpts11='s proper area of concern. *585

educaüenal or pedagogic" nor as a declaration that all of the

records, documents and other material mentianed or referred
Copr. (C) 2019, Secretary of State, State of New York

to in the subpoena relate to matters beyond the Eq_Eid--dal
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pedagogic matters, and would serve to inlnbit the exercise 
of judgment and freedom of action by the board in matters 
entrusted to their exclusive jurisdiction. 

Accordingly, the board's motion to quash the subpoena is 
granted and the Comptroller's cross motion is denied. The 
foregoing conclusion and determination of this court is not 
to be construed as restricting the right of the Comptroller 
to examine into any and all matters that are not "strictly 
educational or pedagogic" nor as a declaration that all of the 
records, documents and other material mentioned or referred 
to in the subpoena relate to matters beyond the inquisitorial 

End of Document 

*584 power of the Comptroller. However, since it clearly 
appears to the court that production of the material referred 
to in the subpoena was intended to serve pmposes outside the 
purview of the Comptroller's lawful concern, it would not be 
feasible or desirable or otherwise serve a useful pmpose to 
winnow out the objectionable features and permit, at this time, 
the production of such of the records, documents and other 
papers referred to in the subpoena as may deal with matters 
within the Comptroller's proper area of concern. *585 

Copr. (C) 2019, Secretary of State, State ofNewYork 
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v. opinion of Mr. Justice Monteleone at Special Term.
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In the Matter of the Board of Education 
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Harrison J. Goldin, as Comptroller 
of the City of New York, Appellant 

Supreme Court, Appellate Division, 
Second Department, New York 

October 29, 1979 
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CITE TITLE AS: Matter of Board 
of Educ. ofCityofN.Y. vGoldin 

Order of the Supreme Court, Kings County, dated May 
25, 1978, affirmed, without costs or disbursements, on the 
opinion of Mr. Justice Monteleone at Special Term. 

Hopkins, J. P., Titone, O'Connor and Margett, JJ., concur. [94 
Misc 2d 574.) 
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