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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-13846-F

In re: WILLIAM L. WHIPPLE,

Petitioner..

On Petition for Writ of Mandamus from the United States District Court for the
Southern District of Florida :

ORDER:

Wiiliam Whipple, a Florida prisoner proceeding pro se, has ﬁlgd a petition for writ of
mandamus arising out of his 28 U.S.C. § 2254 petition for habeas corpus, filed in the U.S. District -
Courtl for the Southern District of Florida in 2014. In his mandamus petition, Whipple asks'.this
Court to direct the district court to m:ake ade nbvo determination of his § 2254 petition in light of
objéctions he ﬁied to a magistrate judge’s report and recommendation, to vacate the order
digmissing his § 2254 petition, and to void the district court’s order denying his motiop to expand
the record. Whipple seeks to file this mandamus petition in formd pauberis (“IFP”) pursuant to
28 US.C. § 1915(a).

Séction 191.5(a) provides that a United States court may authorize the commencement of
any proceeding, without prepayment of fees, by a person who submits an affidavit that includes a
statement of assets that he possesses and indicates that he is unable to' pay such fees. This Court, -
howevef, may dismiss an action at any time if it determines that the allegation of poverty is untrue,

or the action or appeal is frivolous. 28 U.S.C. § 1915(e)(2). Assuming, without deciding, that
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Whipple has satisfied § 1915(a)’s poverty requirement, his mandamus petition is nevertheless |
frivolous, and his IFP motion is due to be 'denied.

Mandamus is available only in drastic s'ifuations when no other adequate means are
available to remedy a clear usurpation of power or abuse of discretioﬁ. United States v. Shalhoub,
855 F.3d 1255, 1259 (11th Cir. 2017); Jackson v. Motel 6 Mult;pu;pose, Inc., 130 F.3d 999, 1004
(11th Cir. 1997). Mandamus may ﬁot be used as a substitute for appeal or to control decisions of
the disﬁfict court in discretionary matters. Jackson, 130 F.3d at 1004. The petitioner has the burde_n
of showing that he has no other avenue of relief, a;nd that his right to relief'is clear and indisputaBle. '
Mallard v. United States Dz‘sf. Court, 490 U.S. 296, 309 (1989). When an alternative remedy |
exists, even if it is unlikely to provide relief, mandmus relief is not proper. See 'Lffestar
- Ambulance Svc., Inc. v. United States, 365 F.3d 1293, 1298 (1 lth Cir. 2004).

A writ of mandamus “may issﬁe only to confine an inferior coﬁrt to a lawful exercise of its
prescribed jurisdiction or to compel it to exercise its vauthority when it is its duty to do so.”
Shalhoub,l855 F.3d at 1263 (ciuotation marks omitted).

This Court has jurisdiction to review an appeal from a final judgment. 28 U.‘S.C. § 1291.
An appeal frém a final jud'gment brings up for review all preceding non-final orders. Corley v.
Long-Lewis, Inc., 965 F.3d 1222, 1229 (11th Cir. 2020).

Here, Whipple is not entitled to mandamus relief because he had, and exercised, the
adequate alternative remedieé of challenging the district court’s orders dismissing his § 2254
petition and motion to expand the record, through a mo;ion to reconsider in thé district court and
an appeal to this Court. Shalhoub, 855 F.3d at 1259. Whether or not Whipple succeAeded in his

challenges to the district court’s orders does not impact the analysis of whether they were adequate

alternative remedies for mandamus purposes. See Lifestar, 365 F.3d at 1298.



USCA11 Case: 21-13846  Date Filed: 05/23/2022 Page: 3 of 3

To the extent that Whipple seeks action by this Court to vacate or void the district court’s
orders, that relief is not cognizz;ble in mandamus because he does not ask this Court to order an
inferior court to act but asks this Court to act itself.- See Shalhoub, 855 F.3d at 1263.

| Accordingly, Whipple’s IFP ’m(.)tion is hereby DENIED, as his mandamus petition is

frivolous.

/s/ Barbara Lagoa
UNITED STATES CIRCUIT JUDGE
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