Unided Siedes Su@feww_ Coort

ho«m 30\\1\501\ ‘

Nelidisnec
V.
Bl aheick A’HOMC" of A’“‘i)ké(\? &UM" | e'\" Q\ .

C.w No. J2-1444
WY Fa | € 16 21 40- LV-004F]

M()'\‘\b(\ Yor E)("f(,m{bn o Tima

@ PeliMoaee fegiroat Pk s Nonerctle Ccuf-\ tand om eXtension of fime of 0 doys
vo Jile s wik of Ce(a\\m‘c\f\ ?0-’ Y 20\\09\1\5 fewond

Fehiualy

@ Yehibioner Tirs} wiobe Yo iy (hoth W Csesdn AQ d633 aspiw Ter o 'mel"vﬂew\ Rcker vrthea
e o wirk of femew'\' MWis Gout) 5t o Qackel 1 m bo¥ Pelilipaes never tecreved 1V brtaVs
1 wes sead back fetorn o sendee due to ncetteet Cottenpondence Aol ls . elilienss o wIcAL
Crgan W Maceh oguashing e Qc«;\uﬂ— and fou sont b bot 1 was sent back felvin fe sendec dve Yo ‘“."53‘“‘5
Fime Codes, Tetakicnes Wen WiER agaln o Al Yol Al explen Yk man weshy hoing Ferwarded te
am Deom fws Cor TN Ma Qe\'\\\wr\é\am\\«\ %‘U“ \eats o

%u'..-.‘uz, O

fecived Yae YalkeX fof aont & fertotaly W
e oues 30 dus Pee Quabionre Yo Tl Ws Qei\ton

) - .
?n‘-it;t‘::’( "T izxqrfi) -2 \L‘\ ank Wikh WUL e Lil.a\f:lﬂ OP Yo law tuul (I)fa s Hoed g Geotd 5“\/\)‘
.‘v;tu».m;-l\";oim O dys se he e ?F&E}Q.{\\' de his Wit oF Cerbiorary ?&\-i\icv\ and meet el) necessary

@%ﬂi Yioner ha
40 hay adbeched qrevioos 1eers and Ut
e and UnacCepable (o nopi
dve Lll“\(yz\‘\u- ot What [if@_veﬁh‘l o Do m%‘u e fh,.mut M(juﬂ‘bs(\br\d\&me, Lecms YLOPW:) te show

RECEIVED
JUN 14 2023

OFFICE OF THE CLERK
SUPREME COURT, U.S.




Qfoe@ of 5‘2*“/"('@/
A ‘}\em\q Ceridy Prak T have sefved o dve oy of
E O(J\{ ~\f\l\Q, ﬂ?o(‘e," g do
5 3 coments

VPO y Dl
pon dwe Pllowin Qu2o05 ond \n the Ma
anfee \inved bQ\e.qu phich 2odisfies dhe fep
S - Lu\mmechs

0
6 (\)a\r\%.fé\.(?\ \8\ (®) and B\ (¢) setvice
o?:,n g&\\&(ma\k c\,alnc\‘

5@\/\6& b\l Ug C‘u‘r e Wu\ \’\fer\ closd [‘)cﬁ\aaﬁ, me‘amc)\%

s -

O@(CQ o The Cletyy
JupremL (sork oF the Unled Blsded
m\%w\' B, A543

Qesgeedolly Bt

Bt

\ * \\ ~A~¢ ?)
BWL o Dang, Sowesen x LE 7959
\ p 00 MDYL\[C)I\\L TOVL
Cp\\e(sw\\\e,\QPc audb



Case: 22-1999 Document: 18 Page: 1 Date Filed: 03/21/2023

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 22-1999

DANA JOVAN JOHNSON,

Appellant
V.

DISTRICT ATTORNEY ALLEGHENY COUNTY, ET AL.

(W.D. Pa. Civ. No. 2:20-cv-00981)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, JORDAN, GREENAWAY, JR., SHWARTZ,
KRAUSE, RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN,
MONTGOMERY-REEVES and AMBRO", Circuit Judges

The foregoing petition for panel rehearing and for rehearing en banc is denied.
See 3d Cir. 1.O.P. 8.3,9.2, & 9.3. As noted in the order denying Appellant’s application
for a certificate of appealability, jurists of reason would not debate the District Court’s
decision to deny his habeas petition. Miller-El v. Cockrell, 537 U.S. 322, 338 (2003)
(citing Slack v. McDaniel, 529 U.S. 473, 484 (2000)). Specifically, reasonable jurists
would not debate that Appellant’s ineffective assistance of counsel and due process
claims are either procedurally defaulted or meritless. See Coleman v. Thompson, 501 U.S.
722,735 n.1 (1991); Strickland v. Washington, 466 U.S. 668, 687 (1984).

More specifically, reasonable jurists would not debate that Appellant’s claims
regarding trial preparation, cross-examination, his opportunity to testify, witness

"Judge Ambro’s vote is limited to panel rehearing only.
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credibility, his identification, and involuntary manslaughter jury instructions are all
procedurally defaulted. Coleman, 501 U.S. at 735 n.1. Martinez v. Ryan, 566 U.S. 1
(2012), cannot excuse the default because Appellant has failed to demonstrate that the
claims are substantial. 566 U.S. at 14. In addition, jurists of reason would agree that
Appellant’s claim regarding the conflict of interest is without merit, since Appellant has
failed to demonstrate that the past representation had any impact on the defense strategy
in a completely unrelated proceeding. See United States v. Gambino, 864 F.2d 1064,
1070 (3d Cir. 1988). And reasonable jurists would not debate that Appellant’s claims
regarding counsel’s use of unauthorized defenses, counsel’s failure to call Latrese
Winstead, and the Commonwealth’s theory of the crime are without merit, since
Appellant has failed to show that counsel’s performance was deficient. See Strickland,
466 U.S. at 689 (“[ A] court must indulge a strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance; that is, the defendant
must overcome the presumption that, under the circumstances, the challenged action
might be considered sound trial strategy.”).

Additionally, even if jurists of reason could debate that Appellant’s claims
regarding Donald Macon’s trial testimony, the expert witness, and jury instructions were
procedurally defaulted, jurists of reason would not debate that those claims do not “state
a valid claim of the denial of a constitutional right.” Slack, 529 U.S. at 484. First, Johnson
challenges only Macon’s credibility, not the underlying admissibility of Macon’s
testimony. Johnson has provided no reason why that testimony would have been
inadmissible. Second, Johnson cannot demonstrate any prejudice relating to trial
counsel’s failure to call an expert witness to testify about the impossibility of a close-
range shooting because, contrary to Johnson’s assertions, there was no evidence
presented that the victim was shot at close range. Third, because Johnson’s request for (1)
a prompt complaint jury instruction and (2) a Kloiber instruction are inapplicable to
Johnson’s case, reasonable jurists could not find trial counsel ineffective for failing to
request these instructions. See Com. v. Snoke, 580 A.2d 295, 298 (1990); Com. v.
Paolello, 665 A.2d 439, 455 (1995).

By the Court,

s/Thomas L. Ambro
Circuit Judge

Date: March 21, 2023

kr/cc: Dana Jovan Johnson
Rusheen R. Pettit, Esq.
Ronald Eisenberg, Esq.
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BLD-004
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 22-1999
DANA JOVAN JOHNSON, Appellant
V.
DISTRICT ATTORNEY ALLEGHENY COUNTY, ET AL.
(W.D. Pa. Civ. No. 2:20-cv-00981)

Present: AMBRO, KRAUSE, and PORTER, Circuit Judges

Submitted is Appellant’s notice of appeal, which may be construed as a

request for a certificate of appealability under 28 U.S.C. § 2253(c)(1) in the

above-captioned case.

Respectfully,

Clerk

ORDER

The foregoing request for a certificate of appealability is denied because jurists of
reason would not debate the District Court’s decision to deny his habeas petition. Miller-
El v. Cockrell, 537 U.S. 322, 338 (2003) (citing Slack v. McDaniel, 529 U.S. 473, 484
(2000)). Specifically, reasonable jurists would not debate that Appellant’s ineffective
assistance of counsel and due process claims are either procedurally defaulted or
meritless. See Coleman v. Thompson, 501 U.S. 722, 735 n.1 (1991); Strickland v.
Washington, 466 U.S. 668, 687 (1984).

In particular, jurists of reason would not debate that Appellant’s claims regarding
Donald Macon’s trial testimony, the expert witness, and jury instructions are procedurally
defaulted and cannot be excused pursuant to Martinez v. Ryan, 566 U.S. 1 (2012).
Martinez is inapplicable to these claims because it “applies only to attorney error causing
procedural default during initial-review collateral proceedings, not collateral appeals,”
and these claims were abandoned on PCRA appeal. Norris v. Brooks, 794 F.3d 401,
404-05 (3d Cir. 2015) (citing Martinez, 566 U.S. at 16). In addition, reasonable jurists
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would not debate that Appellant’s claims regarding trial preparation, cross-examination,
his opportunity to testify, witness credibility, his identification, and involuntary
manslaughter jury instructions are all procedurally defaulted. Coleman, 501 U.S. at 735
n.1. Martinez cannot excuse the default because Appellant has failed to demonstrate that
the claims are substantial. 566 U.S. at 14. Additionally, jurists of reason would agree
that Appellant’s claim regarding the conflict of interest is without merit, since Appellant
has failed to demonstrate that the past representation had any impact on the defense
strategy in a completely unrelated proceeding. See United States v. Gambino, 864 F.2d
1064, 1070 (3d Cir. 1988). Finally, reasonable jurists would not debate that Appellant’s
claims regarding counsel’s use of unauthorized defenses, counsel’s failure to call Latrese
Winstead, and the Commonwealth’s theory of the crime are without merit, since
Appellant has failed to show that counsel’s performance was deficient. See Strickland,
466 U.S. at 689 (“[A] court must indulge a strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance; that is, the defendant
must overcome the presumption that, under the circumstances, the challenged action
might be considered sound trial strategy.”).

By the Court,

s/THOMAS L. AMBRO
Circuit Judge

Dated: October 28, 2022 RO
Sb/cc: Dana Jovan Johnson )
Rusheen R. Pettit, Esq.
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Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate



