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INTERESTS OF AMICI CURIAE!

The American Civil Liberties Union Foundation
(“ACLU”) is a national nonprofit, nonpartisan organi-
zation with approximately 2 million members and
supporters dedicated to the principles of liberty and
equality embodied in the Constitution. In support of
those principles, the ACLU has appeared before this
Court on numerous occasions, both as direct counsel
and as an amicus. The ACLU has filed amicus briefs
in several cases relating to habeas corpus relief, in-
cluding Williams v. Taylor, 529 U.S. 362 (2000),
Bousley v. United States, 523 U.S. 614 (1998), and
Stewart v. Martinez-Villareal, 523 U.S. 637 (1998).
The ACLU of Arizona i1s a statewide affiliate of the
national ACLU.

The National Association of Criminal Defense Law-
yers (“NACDL”) is a nonprofit voluntary professional
bar association that works on behalf of criminal de-
fense attorneys to ensure justice and due process for
those accused of crime or misconduct. NACDL was
founded in 1958. It has a nationwide membership of
many thousands of direct members, and up to 40,000
with affiliates. NACDL has a particular interest in
protecting the constitutionally guaranteed writ of ha-
beas corpus, and it has filed amicus briefs in several
cases relating to that writ, including Banister v. Da-
vis, 140 S. Ct. 1698 (2020), Ayestas v. Davis, 584 U.S.
28 (2018), and Harrington v. Richter, 562 U.S. 86
(2011).

1 Pursuant to Supreme Court Rule 37.6, counsel for amici cu-
riae states that no counsel for a party authored this brief in
whole or in part. No counsel or party made a monetary contribu-
tion intended to fund the preparation or submission of this brief,
and no person other than amici or their counsel made such a
contribution.
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This case involves the potential execution of a per-
son who contends he was sentenced in state court in
violation of the Sixth and Fourteenth Amendments.
Amici have a strong, shared interest in protecting the
right to effective assistance of counsel and defending
the just administration of post-conviction relief. This
Court has appropriately determined time and again
that failure to present mitigation evidence of the sort
at issue here—diagnosed cognitive disorders and se-
vere abuse—is prejudicial, even in the face of power-
ful aggravation evidence. Adoption of petitioner’s po-
sition would effectively abrogate that jurisprudence
and signify that such mitigation evidence is no longer
sufficient to cause prejudice. Amici therefore file this
brief in support of respondent.

SUMMARY OF ARGUMENT

After careful review of the record, the Ninth Circuit
concluded that trial counsel’s failure to develop and
present mitigation evidence to the sentencing judge,
under Arizona’s now-defunct judicial-sentencing
scheme, prejudiced Danny Lee dJones. Applying
Strickland v. Washington, 466 U.S. 668 (1984), the
Ninth Circuit identified a reasonable probability that,
absent that error, the sentencer would have conclud-
ed that the balance of aggravating and mitigating cir-
cumstances did not warrant death. That opinion is
nothing out of the ordinary. It strikes no new ground,
1t offers no new law, and it marks no factual depar-
ture from literally hundreds of other habeas decisions
by circuit courts around the country. It is both well-
supported and correct.

Petitioner nonetheless contends the Ninth Circuit
misapplied Strickland. Petitioner makes that conten-
tion not because the court misstated the standard,
but because, in petitioner’s view, it failed to give suf-
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ficient attention to the district court’s factual conclu-
sions and to the evidence in aggravation.

Petitioner’s first argument misses the focus of the
prejudice analysis. The opinion below was right to fo-
cus its review on the balance of aggravation and mit-
1gation evidence overall, and not on the credibility of
any one particular witness. Put differently, the issue
before the Ninth Circuit was not whether it believed
one witness over another, but whether there is a rea-
sonable probability that the sentencer would have
moved toward leniency after hearing both sides.

Petitioner’s second argument stretches so far be-
yond binding precedent that the Court need not
spend much time addressing it. Petitioner subtly asks
for a categorical rule that would treat the sort of ag-
gravation evidence here as prejudice-proof, such that
any reviewing court would be “forced” to conclude
that counsel’s failure to put on mitigation evidence
could not have prejudiced respondent.

Petitioner can make that argument only by repeat-
ing the same error it assigns to the Ninth Circuit: ig-
noring one side of the evidence. The evidentiary hear-
ing revealed an array of mitigation evidence, includ-
ing respondent’s diagnosed cognitive disorders and a
childhood marred by sexual and physical abuse. The
Ninth Circuit correctly concluded that the balance of
evidence in mitigation and aggravation placed this
case comfortably among this Court’s precedents find-
ing Strickland prejudice. Those cases have confirmed,
time and again, that the failure to present this sort of
mitigation evidence is sufficient to create a reasona-
ble probability of a different outcome when consid-
ered along with the aggravating evidence, and thus
sufficient to satisfy Strickland’s prejudice require-
ment. And those precedents align perfectly with what
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the Ninth Circuit did here, on both procedure and
substance.

The decision below should be affirmed.

STATEMENT

1. The mitigation evidence originally presented at
trial was slim. As the Ninth Circuit recognized, the
only defense-side mitigation witness who testified be-
fore the state court was Jones’s second step-father,
Randy dJones.2 Pet. App. 57. Randy offered second-
hand testimony about Jones’s birth and abuse of
drugs, and about the abuse Jones suffered at the
hand of his first step-father. Pet. App. 57.

Dr. Jack Potts—a court-appointed witness who
conducted a diagnostic evaluation after meeting with
Jones for just four hours—also testified. Pet. App. 10.
Dr. Potts acknowledged he faced “significant time
pressure” in preparing his report. Pet. App. 13. Alt-
hough he confirmed that the abuse Randy described
would predispose Jones to a possible affective disor-
der, he could not make any particular diagnosis. Pet.
App. 11-12. By his own admission, Dr. Potts would
have benefitted from additional information about
Jones’s history, including “some neurologic evalua-
tions” or “possibly some sophisticated neurological
testing.” Pet. App. 11. Such testing “would be valua-
ble to have to pin down the diagnosis.” Pet. App. 11.
When asked whether further testing could “shed
some additional light” on why Jones “behave[d] in the
way he did on March 26, 1992,” Dr. Potts testified
that it would have. Pet. App. 11.

2 To avoid confusion, amici refer to Randy Jones as “Randy”
and to respondent Danny Jones as “Jones” or “respondent.”
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2. The habeas evidentiary hearing before the dis-
trict court revealed that a constitutionally adequate
investigation would have uncovered powerful mitiga-
tion evidence that had been either under-investigated
by trial counsel or outright omitted by Randy Jones.
Expert psychiatric witnesses conducted the testing
that Dr. Potts would have liked to see, and diagnosed
Jones with (1) cognitive dysfunction; (2) poly-
substance abuse; (3) post-traumatic stress disorder;
(4) attention deficit/hyperactivity disorder; (5) mood
disorder; (6) bipolar depressive disorder; and (7) a
learning disorder. Pet. App. 40.

What 1s more, the evidence demonstrated that
Jones’s sole mitigation witness, Randy, also abused
Jones—a fact that trial counsel was unaware of dur-
ing sentencing. Pet. App. 54. Randy beat Jones with a
belt and a buckle, physically abused Jones’s mother,
pointed a gun to his own head and threatened to kill
himself in front of Jones, and engaged in other forms
of severe physical and verbal abuse near or toward
Jones. Pet. App. 46, 54.

The evidence also demonstrated that Randy’s own
father (i.e., Jones’s step-grandfather) sexually abused
Jones from age nine to thirteen. Pet. App. 44, 53-54.
The evidence suggested that the grandfather intro-
duced Jones to marijuana and alcohol when Jones
was just nine in order to facilitate the abuse. Pet.
App. 44, 53-54. In sum, the new evidence presented
at the evidentiary hearing “told the story of an indi-
vidual whose entire childhood was marred by ex-
treme physical and emotional abuse.” Pet. App. 54—
55.

Dr. Potts likewise testified at the evidentiary hear-
ing—this time to explain the limited scope of his sen-
tencing testimony. He explained without equivocation
that he “was not hired for mitigation.” Pet. App. 47.
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In his own words, Dr. Potts recalled: “Mine was a
cursory examination. ... [[|nterviewing one family
member certainly is not adequate, I believe, for what
would be considered capital mitigation. It is below the
standard of care.” Pet. App. 48.

On appeal, and based on this record, the court of
appeals held that counsel’s investigation and prepa-
ration of mental health evidence for the penalty
phase was deficient (Pet. App. 39), and petitioner has
not challenged that ruling in this appeal.

ARGUMENT

I. THE NINTH CIRCUIT’S STRICKLAND
PREJUDICE ANALYSIS IS CONSISTENT
WITH THE ANALYSES CONDUCTED BY
THIS COURT.

To establish prejudice under Strickland, a peti-
tioner must “show that there is a reasonable proba-
bility” that “the result of the proceeding would have
been different” but for counsel’s errors—that 1s, “a
probability sufficient to undermine confidence in the
outcome.” 466 U.S. at 694. That required Jones to
show that if his counsel had presented the full array
of available mitigation evidence that a constitution-
ally adequate investigation would have disclosed,
there is a reasonable probability that the court
would have returned a sentence other than death.

The Ninth Circuit correctly concluded that such a
probability exists: “Testimony explaining Jones’s
history would have significantly impacted the over-
all presentation of Jones’s culpability with respect to
his mental state, and painted a vastly different pic-
ture of Jones’s childhood and upbringing.” Pet. App.
54.
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Petitioner’s main argument criticizes the Ninth
Circuit for engaging in a fact-intensive evaluation of
the record and of the mitigation evidence that
should have been—but was not—introduced at sen-
tencing. Pet. Br. 2-3. Petitioner contends that such
an undertaking is somehow aberrational and ulti-
mately unlawful. In Petitioner’s telling, the Ninth
Circuit failed to give appropriate deference to the
district court’s fact-findings and failed to give ap-
propriate weight to the aggravating evidence in
finding that counsel’s deficient performance preju-
diced the defense. Pet. Br. 2-3.

But, contrary to petitioner’s arguments, this deci-
sion was not an outlier. Quite the opposite. As amici
demonstrate below, the Ninth Circuit’s analysis
aligns comfortably with the settled approach this
Court and other lower courts have taken in a long
line of Strickland cases, i.e., conducting a searching
review of the totality of mitigation evidence, weigh-
ing it with the aggravating evidence, and evaluating
how that evidence would have impacted the sen-
tence of death.

A. This Court Has Repeatedly Concluded
that Counsel’s Unreasonable Failure to
Investigate and Present Readily Availa-
ble Mitigation Evidence Undermines
Confidence in a Death Sentence.

This Court has long recognized the fundamental
importance of mitigation evidence, even in the face
of substantial aggravation evidence. Thirty-five
years ago, in Penry v. Lynaugh, this Court remand-
ed for resentencing after jurors were not instructed
that they could consider “evidence of [the defend-
ant’s] mental retardation and abused background.”
492 U.S. 302, 327 (1989). Mitigation evidence is so
critical, the Court reasoned, that only when the sen-
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tencer can “consider and give effect to” mitigating
evidence “can we be sure that the sentencer has
treated the defendant as a ‘uniquely individual hu-
man bein[g].” Id. at 319 (quoting Woodson v. North
Carolina, 428 U.S. 280, 304 (1976)). An omission of
mitigation evidence creates the “risk that the death
penalty will be imposed in spite of factors which
may call for a less severe penalty.” Id. at 328 (quot-
ing Lockett v. Ohio, 438 U.S. 586, 605 (1978)).
“When the choice is between life and death, that
risk is unacceptable.” Id.; see also Eddings v. Okla-
homa, 455 U.S. 104, 112 (1982) (noting that consid-
eration of the offender’s life history is a “part of the
process of inflicting the penalty of death”) (citation
omitted); Lockett v. Ohio, 438 U.S. 586, 604 (1978)
(plurality) (invalidating Ohio law that did not per-
mit consideration of aspects of a defendants back-
ground).

AEDPA did not dislodge these principles. On at
least four occasions (two with AEDPA deference and
two without), the Court has concluded that the fail-
ure to present mitigation evidence at sentencing
was sufficient to undermine confidence in a death
sentence. Each time, the Court has reconsidered
whether the relevant habeas court “evaluate[d] the
totality of the available mitigation evidence—both
that adduced at trial, and the evidence adduced in
the habeas proceeding in reweighing it against the
evidence in aggravation.” Williams v. Taylor, 529
U.S. 362, 397-98 (2000).

1. Start with Williams. No one could question the
strength of the aggravating evidence: Terry Wil-
liams received a death sentence for a homicide that
was preceded by armed robbery, burglary, and
grand larceny, and succeeded by auto theft and two
separate violent assaults on elderly victims—one of
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whom was left in a “vegetative state.” Id. at 368. In
mitigation, the jury heard evidence from Williams’s
mother and two neighbors, who described him as a
“nice boy” and not a violent person. Id. at 369. The
jury also heard from a psychiatrist, who relayed
Williams’ statement that, in one of his robberies, “he
had removed the bullets from a gun so as not to in-
jure anyone.” Id. Defense counsel also “repeatedly
emphasized the fact that Williams had initiated the
contact with the police that enabled them to solve
the murder and to identify him as the perpetrator of
the recent assaults, as well as the car thefts.” Id.

Williams sought post-conviction relief, and the
state habeas court held an evidentiary hearing. Id.
at 370.3 There, evidence revealed that Williams ex-
perienced extreme mistreatment, abuse, and neglect
during his early childhood, was “borderline mentally
retarded, had suffered repeated head injuries, and
might have mental impairments organic in origin,”
among other evidence. Id. (cleaned up). The state
habeas court concluded that counsel’s failure to pre-
sent this mitigation evidence constituted prejudicial
ineffective assistance, and recommended that Wil-
liams receive a resentencing. Id. at 371. The Virgin-
1a Supreme Court did not accept that recommenda-
tion, concluding that the omitted mitigation evi-
dence “barely would have altered the profile of this
defendant that was presented to the jury.” Id. at
372.

This Court disagreed, reasoning that the Virginia
Supreme Court “failed to evaluate the totality of the

3 Importantly, in Williams and in Porter, this Court found
prejudice even while applying AEDPA deference, which is “not
in operation when,” as here, “the case involves review under the
Strickland standard itself.” Harrington, 562 U.S. at 101.



10

available mitigation evidence.” Id. at 397. In the
Court’s estimation, “the graphic description of Wil-
liams’ childhood, filled with abuse and privation, or
the reality that he was ‘borderline mentally retard-
ed,” might well have influenced the jury’s appraisal
of his moral culpability.” Id. at 398.

2. The Court followed a similar path three years
later, in Wiggins v. Smith, 539 U.S. 510 (2003).
Wiggins left his 77-year-old victim “drowned in the
bathtub of her ransacked apartment.” Id. at 514.
Defense counsel, without conducting the necessary
foundational investigation, made the decision to fo-
cus on Wiggins’s direct responsibility for the crime
without uncovering or presenting any evidence of
his life history or family background. Id. at 516. As
in Williams, a post-sentencing evidentiary hearing
revealed that Wiggins had suffered “severe physical
and sexual abuse” during his childhood, at the hand
of his mother and a series of foster parents. Id. In
contrast to Williams, however, the state habeas
court concluded that counsel made a tactical deci-
sion that did not constitute ineffective assistance,
and thus did not conduct a prejudice analysis. Id. at
517-18.

After concluding that defense counsel’s perfor-
mance was In fact deficient, this Court assessed
prejudice by “reweigh[ing] the evidence in aggrava-
tion against the totality of available mitigating evi-
dence.” Id. at 534. The available mitigating evidence
of severe physical and sexual abuse that plagued
Wiggins’s childhood, the Court explained, “taken as
a whole, ‘might well have influenced the jury’s ap-
praisal’ of Wiggins’ moral culpability.” Id. at 538
(quoting Williams, 529 U.S. at 398).

3. This Court again evaluated the prejudicial im-
pact of failure to conduct an adequate mitigation in-
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vestigation in Rompilla v. Beard, 545 U.S. 374
(2005). Rompilla was convicted of stabbing his vic-
tim repeatedly before setting him on fire, and had a
significant history of violent felony convictions. Id.
at 377-78. On the other side of the ledger at trial
was evidence from five of Rompilla’s family mem-
bers, who “beseeched the jury for mercy, saying that
they believed Rompilla was innocent and a good
man.” Id. at 378. Rompilla’s 14-year-old son testified
that he loved his father, and would visit him in pris-
on. Id. The jury acknowledged this mitigation evi-
dence, but assigned greater weight to the aggravat-
ing factors and sentenced Rompilla to death. Id.

Rompilla sought federal habeas relief, asserting
that counsel rendered ineffective assistance for fail-
ing to investigate and present mitigation evidence
about his childhood, mental capacity, and alcohol-
ism. Id. at 378. Had counsel looked at the file from
Rompilla’s prior conviction, they would have found a
range of mitigation evidence disclosing a bleak
childhood colored by alcohol abuse and mental dis-
orders, and test scores showing that Rompilla’s 1Q
“was in the mentally retarded range.” Id. at 391,
393. The state habeas court nevertheless concluded
that counsel’s performance was adequate, and de-
nied relief without assessing prejudice. Id. at 378.

This Court again disagreed, concluding that coun-
sel’s failure to investigate mitigation further was de-
ficient and prejudicial. Id. at 393. If counsel had in-
vestigated Rompilla’s records, his files would have
revealed a “childhood and mental health very differ-
ent[] from anything defense counsel had seen or
heard.” Id. at 390. Although this Court recognized
“it is possible that a jury could have heard it all and
still have decided on the death penalty, that is not
the test.” Id. at 393. On the contrary, “[i]t goes with-
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out saying that the undiscovered mitigating evi-
dence, taken as a whole, might well have influenced
the jury’s appraisal of [his] culpability, and the like-
lihood of a different result if the evidence had gone
in 1s ‘sufficient to undermine confidence in the out-
come’ actually reached at sentencing.” Id. (internal
citations omitted).

4. Consider, finally, Porter v. McCollum, 558 U.S.
30 (2009) (per curiam). George Porter was convicted
of two counts of first-degree murder for the shooting
of his former girlfriend and her boyfriend. Id. at 31—
32. In mitigation, the jury heard evidence that he
had a good relationship with his son, that he “has
other handicaps that weren’t apparent during the
trial,” and that he was not “mentally healthy.” Id. at
32. The trial court, serving as the sentencer under
the Florida law then in effect, found that the State
had proved four aggravating circumstances related
to the murder of Porter’s ex-girlfriend, and found no
mitigating circumstances. Id. The jury recommend-
ed the death sentence, which the trial court im-
posed. Id.

A post-conviction evidentiary hearing revealed
new evidence that described Porter’s abusive child-
hood, his heroic military service and the trauma it
caused him, his long-term substance abuse, and his
1mpaired mental health and mental capacity—none
of which was known to his penalty-phase counsel.
Id. at 33. The post-conviction trial judge concluded,
however, that this evidence would not have made a
difference in the outcome of the case, and the Flori-
da Supreme Court affirmed. Id. at 36—38.

Yet again, this Court concluded, after reweighing
the evidence in aggravation and mitigation, that
Porter had established a probability of a different
outcome sufficient to undermine confidence in his
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death sentence. Id. at 44. The jury heard nothing
about Porter’s service in two of the most horrific
battles of the Korean war, his childhood history of
physical abuse, or his brain abnormality and limited
schooling. Id. at 41. This evidence, weighed against
the aggravating circumstances on the other side of
the ledger, is precisely the type of evidence that is
“relevant to assessing a defendant’s moral culpabil-
ity.” Id.

B. The Ninth Circuit’s Analysis Tracked
Williams, Wiggins, Rompilla, and Porter.

Williams, Wiggins, Rompilla, and Porter each in-
volved horrific offenses and substantial aggravating
circumstances. In each case, this Court reviewed the
aggravation and mitigation evidence presented at
sentencing against the post-conviction mitigation ev-
idence assembled by the district court on habeas. And
in each case, this Court concluded that the mitigating
evidence may well have spared a person from a death
sentence. That is exactly what the Ninth Circuit did
here, and petitioner’s arguments to the contrary ig-
nore the record and this Court’s own precedents.

First, petitioner contends the Ninth Circuit erred
by rejecting the district court’s finding that the
State’s experts were more credible than Jones’s ex-
perts. Pet. Br. 27. But the Ninth Circuit did not “re-
ject” those findings, and, indeed, took care to empha-
size that “of course” a district court is not “prohibited
from making credibility determinations.” Pet. App.
52. The court of appeals explained that the district
court erred not because it made a credibility determi-
nation, but because it used that determination as the
basis for its conclusion that no prejudice resulted.
Pet. App. 52.
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The focus of the prejudice analysis is not on resolu-
tion of a battle of the experts, but on whether the new
evidence was sufficient to undermine confidence in
the outcome. This is not a novel proposition; it is con-
sistent with both this Court’s precedents and the
weight of intermediate appellate authority. The
Ninth Circuit itself previously highlighted this pre-
cise point in Correll v. Ryan. See 539 F.3d 938 (9th
Cir. 2008). There, the court observed that “in the pro-
cedural context of this case, the district court’s role
was not to evaluate the evidence in order to reach a
conclusive opinion as to Correll’s brain injury (or lack
thereof).” Id. at 952 n.6. Instead, the “district court
should have decided only whether there existed a
‘reasonable probability’ that ‘an objective fact-finder’
in a state sentencing hearing would have concluded,
based on the evidence presented, that Correll had a
brain injury that impaired his judgment at the time
of the crimes.” Id.; see also Abdul-Salaam v. Sec’y of
Pa. Dept of Corr., 895 F.3d 254, 270 n.7 (3d Cir.
2018) (recognizing that even findings that are “per-
haps insufficient to independently establish addition-
al mitigators” could still “suggest a variety of mental
illnesses and abuse-related disorders that bolster
[the] mitigation defense”).

This neutral rule holds true for both mitigation evi-
dence and aggravation evidence. See United States v.
Barrett, 985 F.3d 1203, 1224 n.10 (10th Cir. 2021)
(declining to weigh credibility of witnesses who of-
fered aggravation evidence because the analysis is
whether there is “a reasonable probability his mental
impairments would have caused the jury to impose a
lesser sentence”); Porter, 558 U.S. at 43 (“While the
State’s experts identified perceived problems with the
tests that [defendant’s expert] used and the conclu-
sions that he drew from them, it was not reasonable
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to discount entirely the effect that his testimony
might have had on the jury or the sentencing judge.”).
Consistent with this well-recognized principle, there
1s no discussion—none—of the comparative credibil-
ity of experts in Williams, Wiggins, or Rompilla.

Second, petitioner contends the opinion below failed
to evaluate the aggravation evidence along with the
mitigation evidence. Pet. Br. 36. Not so. The Ninth
Circuit reiterated the three aggravating factors found
by the trial judge: (1) Jones “committed the offense as
consideration for the receipt, or in expectation of the
receipt of anything of pecuniary value”; (2) Jones
“committed the offenses in an especially heinous or
depraved manner”; and (3) Jones was “convicted of
one or more other homicides . .. which were commit-
ted during the commission of the offense.” Pet. App.
56.

The Ninth Circuit also discussed the violent nature
of the crimes in detail. Pet. App. 8. In fact, the opin-
ion makes no secret of the fact that Jones murdered
his friend by striking him “over the head multiple
times with a wooden baseball bat,” struck his friend’s
grandmother with the same baseball bat, and
searched for, beat, and either strangled or suffocated
a seven-year-old girl who was hiding under a bed.
Pet. App. 8.

The Ninth Circuit then weighed the evidence in ag-
gravation against the totality of available mitigation
evidence. Pet. App. 56-57. As in Williams, Wiggins,
Rompilla, and Porter, the post-conviction evidentiary
hearing revealed powerful new mitigation evidence.
Like Wiggins, Jones experienced horrific sexual
abuse throughout childhood from his own family
members—including from the father of his main mit-
igation witness during sentencing. Pet. App. 44. Like
Williams, Wiggins, and Rompilla, Jones both experi-
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enced and observed severe physical abuse at home.
Pet. App. 43. And like Williams, Rompilla, and Por-
ter, Jones suffered from serious cognitive issues, in-
cluding cognitive dysfunction, poly-substance abuse,
post-traumatic stress disorder, ADHD, mood disor-
der, bipolar depressive disorder, and a learning dis-
order. Pet. App. 40.

This wealth of evidence was unknown to defense
counsel during sentencing. The Ninth Circuit reason-
ably concluded, after a searching analysis aligned
with those conducted by this Court, that this evidence
was sufficient to undermine confidence in the out-
come. Petitioner’s effort to distinguish the panel’s
opinion from this Court’s precedents is thus unavail-
ing.

Petitioner seeks to sweep certain mitigation evi-
dence under the rug based on its interpretation of
state law. For example, petitioner asserts that evi-
dence of an abusive childhood is “entitled to little
weight” in Arizona if “a defendant commits a murder
past early-adulthood.” Pet. Br. 35. But “little weight”
1s not the same as no weight, and the sentencer could
still consider that evidence. Moreover, even if it made
logical sense to imagine that the effects of childhood
trauma evaporate at age 22 (they do not), such a
blanket rule would ignore that this Court’s own prec-
edents have holistically considered evidence about a
defendant’s childhood in Williams (in his 30s at time
of offense), Rompilla (late 30s), and Porter (mid-50s).
This Court specifically observed in Porter that the
trial judge who held the postconviction hearing “dis-
counted the evidence of Porter’s abusive childhood
because he was 54 years old at the time of the trial.”
558 U.S. at 37. Yet the Court declined to follow that
logic when evaluating prejudice, instead concluding
that Porter’s “childhood history of physical abuse”
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was among the evidence that “might well have influ-
enced the jury’s appraisal of [his] moral culpability.”
Id. at 41 (citation omitted).

Similarly, petitioner would demand an established
causal connection between childhood abuse and the
offense conduct before considering that evidence in
mitigation. Pet. Br. 35. But, again, this Court does
not require sentenced individuals to demonstrate
precisely how their own abuse manifested within
their offense conduct. On the contrary, “it is unrea-
sonable to discount to irrelevance the evidence of [an]
abusive childhood” because such evidence is exactly
the sort of thing that might matter to a juror as-
sessing moral culpability. Porter, 558 U.S. at 43;
cf. Tennard v. Dretke, 542 U.S. 274 (2004) (rejecting
“constitutional relevance” test that would have re-
quired a “nexus” between mitigating evidence and
crime as criterion for admissibility).

Petitioner also asserts that if the court of appeals
panel had properly considered the aggravating evi-
dence, it “would have been forced to conclude that the
aggravating circumstances outweighed Jones’s miti-
gation.” Pet. Br. 36. This assertion, too, flies in the
face of this Court’s established jurisprudence. This
Court found prejudice in Williams even though Wil-
liams killed his elderly victim with a mattock; in
Wiggins even though Wiggins left his elderly victim
drowned in her bathtub; in Rompilla even though
Rompilla stabbed his victim repeatedly and set him
on fire; and in Porter even though Porter shot his ex-
girlfriend and her new boyfriend.

The Court has never treated a set of aggravating
facts, no matter how severe, as categorically immune
from review under Strickland’s balancing test. Nor
should it. The ultimate penalty determination in a
capital case—as a matter of federal constitutional
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law—involves a unique moral judgment about
whether or not the defendant should be sentenced to
death. See Kennedy v. Louisiana, 554 U.S. 407, 419
(2008) (reiterating that the imposition of punishment
“necessarily embodies a moral judgment”). This is an
incredibly subjective and personal decision. And
while judges endeavor in good faith to predict how
new mitigation evidence might shift that culpability
calculus, they can of course never know with certain-
ty just how much undisclosed mitigation evidence is
necessary—weighed against the existing mitigation
and aggravation landscape—to change a vote from
death to life. This inherent uncertainty is precisely
why “[w]e do not require a defendant to show ‘that
counsel’s deficient conduct more likely than not al-
tered the outcome’ of his penalty proceeding, but ra-
ther that he establish ‘a probability sufficient to un-
dermine confidence in that outcome.” Porter, 558
U.S. at 44 (citation and alteration omitted). Omitted
mitigation evidence has, even in the face of signifi-
cant aggravating circumstances, been sufficient to
establish such a probability. Indeed, juries around
the country have voted for life even in some of the
most aggravated capital prosecutions.4 Petitioner’s
argument stems from the novel and improper prem-

4 See Russel Stetler, The Past, Present, and Future of the Mit-
igation Profession: Fulfilling the Constitutional Requirement of
Individualized Sentencing in Capital Cases, 46(4) Hofstra L.
Rev. 1161, 1229-56 (2018) (cataloguing nearly 200 aggravated
capital trials that resulted in life sentences, including thirteen
cases with teenage victims); Russel Stetler et al., Mitigation
Works: Empirical Evidence of Highly Aggravated Cases Where
the  Death  Penalty Was  Rejected at  Sentencing,
https://shorturl.at/bdDTO (revised Dec. 24, 2021) (updating arti-
cle in late 2021 with 350 new aggravated cases that resulted in
life sentences, including 57 cases with teenage victims)
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ise that some offense conduct cannot be counter-
balanced, and this Court should reject it.

II. THE NINTH CIRCUIT'S STRICKLAND
PREJUDICE ANALYSIS IS CONSISTENT
WITH THE ANALYSES CONDUCTED BY
FEDERAL COURTS OF APPEALS.

The Ninth Circuit’s adherence to this Court’s prec-
edents 1s, without more, sufficient to affirm its deci-
sion. But it bears emphasis just how ordinary that
decision was. Courts of appeals across the country
routinely follow the same steps when assessing prej-
udice from failure to present mitigation evidence.
Those analyses are indistinguishable from the Ninth
Circuit’s analysis here. In case after case, federal
courts weigh aggravating evidence against the origi-
nal and evidentiary hearing mitigation evidence and
conclude that failure to present the categories of mit-
igation evidence at issue here was sufficient to un-
dermine confidence in a death sentence.

Other circuits have, for example, found prejudice
from failure to present mitigation evidence in cases
involving childhood sexual abuse, see Simmons v.
Luebbers, 299 F.3d 929, 939 (8th Cir. 2002); Foust v.
Houk, 655 F.3d 524, 545-46 (6th Cir. 2011); Stevens
v. McBride, 489 F.3d 883, 893 (7th Cir. 2007), in cas-
es involving childhood physical abuse, see Jermyn v.
Horn, 266 F.3d 257, 309-12 (3d Cir. 2001); Cauthern
v. Colson, 736 F.3d 465, 483—-87 (6th Cir. 2013); Fer-
rell v. Hall, 640 F.3d 1199, 1234-36 (11th Cir. 2011);
Smith v. Mullin, 379 F.3d 919, 944 (10th Cir. 2004),
and in cases involving previously undiagnosed cogni-
tive disorders, see Williams v. Stirling, 914 F.3d 302,
319 (4th Cir. 2019); Blystone v. Horn, 664 F.3d 397,
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427 (3d Cir. 2011); Williams v. Anderson, 460 F.3d
789, 804—-05 (6th Cir. 2006).5

To conclude that the Ninth Circuit’s analysis
here—which was, in some cases, more detailed than
those conducted by other courts—was flawed in some
respect would constitute a sea change in an area of
law that concerns a choice between life or death.

CONCLUSION

For these reasons, the Court should affirm the deci-
sion below.
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