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SODERHOLM SALES 
AND LEASING, INC., 

Plaintiff-counter- 
defendant-Appellant, 

 v. 

BYD MOTORS, INC., 

Defendant-counter-claimant- 
Appellee. 

No. 21-16779 

D.C. No. 
1:19-cv-00160-LEK-
KJM 

 
Appeal from the United States District Court 

for the District of Hawaii 
Leslie E. Kobayashi, District Judge, Presiding 

 
 * This disposition is not appropriate for publication and is 
not precedent except as provided by Ninth Circuit Rule 36-3. 
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Argued and Submitted October 13, 2022 
Honolulu, Hawaii 

Before: SCHROEDER, RAWLINSON, and BRESS, Cir-
cuit Judges. 
Dissent by Judge BRESS. 

 BYD Motors Inc. (BYD), a manufacturer of electric 
vehicles and batteries, appeals the district court’s 
award of statutory damages to Soderholm Sales and 
Leasing, Inc. (Soderholm), a vehicle dealership in Ha-
waii, after finding that BYD engaged in bad faith con-
duct. 

 In its cross-appeal, Soderholm asserts that the 
district court erroneously determined that BYD’s bad 
faith conduct ended when Soderholm filed its com-
plaint, and that the district court improperly disre-
garded the opinion of Soderholm’s expert when it 
calculated the statutory damages. 

 “After a bench trial, we review a district court’s 
conclusions of law and mixed questions of law and fact 
de novo.” Bax v. Doctors Med. Ctr. of Modesto, Inc., No. 
21-16532, ___ F.4th ___, 2022 WL 10227441, at *4 
(9th Cir. Oct. 18, 2022) (citation omitted). “The district 
court’s factual findings are reviewed for clear error. We 
will affirm a district court’s factual finding unless that 
finding is illogical, implausible, or without support in 
inferences that may be drawn from the record.” Id. (ci-
tations, alteration, and internal quotation marks omit-
ted). “A monetary award following a bench trial is a 
finding of fact we review for clear error. . . .” Crockett & 
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Myers, Ltd. v. Napier, Fitzgerald & Kirby, LLP, 664 F.3d 
282, 285 (9th Cir. 2011) (citation omitted). 

 1. The district court did not err in awarding dam-
ages under Haw. Rev. Stat. § 437-58(g), a provision for 
the award of damages “upon the termination, discon-
tinuation, cancellation, or failure to renew” a franchise 
agreement “without good cause and good faith.” At a 
minimum, the district court reasonably concluded that 
BYD discontinued the franchise agreement when it 
ceased all communications with Soderholm. The dis-
trict court’s award of statutory damages was not “illog-
ical” or “implausible,” Bax, 2022 WL 10227441, at *4 
(citation omitted), because the statute defines “good 
faith” as “the duty of each party to any franchise agree-
ment to fully comply with that agreement, and to act 
in a fair and equitable manner towards each other.” 
Haw. Rev. Stat. § 437-58(h). 

 2. Prior to calculating Soderholm’s ongoing busi-
ness value,1 the district court ordered supplemental 
briefing “addressing the amount of the award that 
would be consistent with this Court’s rulings.” 

 At trial, Soderholm’s expert had calculated the en-
tire value of anticipated future earnings from the BYD 
franchise and determined that it was over $8 million, 
so Soderholm’s supplemental briefing reiterated its re-
quest for $8 million in statutory damages. 

 
 1 Under Haw. Rev. Stat. § 437-58(g), damages “include the 
going business value of the business.” 
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 BYD’s expert did not make an independent calcu-
lation, but critiqued the damages calculation from 
Soderholm’s expert. In response to Soderholm’s asser-
tion that it lost profits from other sources because of 
its preparation for the BYD franchise, the BYD expert 
examined Soderholm’s tax returns reflecting sub-
stantial gross profits. Accordingly, BYD asserted that 
Soderholm incurred no loss, that the going business 
value of the franchise investment was zero, and that 
Soderholm was entitled to zero statutory damages. 

 The district court rejected both expert opinions. 
Instead, it looked to the only evidence in the record of 
what the value of the business might be. That evidence 
was the Soderholm tax returns reflecting the total 
business income for the years in which the bad faith 
discontinuation occurred. Consistent with its determi-
nation that Soderholm was only entitled to damages 
for the period of the bad faith discontinuation, the dis-
trict court divided the total yearly income for each year 
into average daily income and multiplied that by the 
number of bad faith days in each year to calculate the 
damages. 

 BYD fails to cite any persuasive authority sup-
porting its argument that calculation of going business 
value may not be premised on a franchise’s total in-
come, particularly as Haw. Rev. Stat. § 437-58(g) does 
not define “ongoing business value.” See Amazon.com, 
Inc. v. Comm’r of Internal Revenue, 934 F.3d 976, 987 
(9th Cir. 2019) (observing that “going concern value” is 
a “nebulous” concept). In a bench trial involving less 
than elucidating expert opinions and a complete lack 
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of precedential guidance, it was not “illogical, implau-
sible, or without support in inferences that may be 
drawn from the facts in the record” for the district 
court to calculate Soderholm’s ongoing business value 
based on Soderholm’s tax returns and total income. 
Bax, 2022 WL 10227441, at *4 (citation omitted). 

 3. The district court did not err in awarding dam-
ages based on the acquisition costs of four BYD vehi-
cles and a forklift. Although BYD relies on Haw. Rev. 
Stat. § 437-58(f ), limiting recoverable costs to new ve-
hicles with fewer than five hundred miles on the odom-
eter, Haw. Rev. Stat. § 437-58(g) governed the award of 
damages due to BYD’s bad faith conduct. Under that 
provision, the district court did not clearly err in deter-
mining that the vehicles and forklift were purchased 
as part of Soderholm’s inventory “for the purpose of the 
franchise.” Haw. Rev. Stat. § 437-58(g). 

 4. Soderholm’s cross-appeal also lacks merit. The 
district court did not clearly err in determining that 
the filing of Soderholm’s complaint was “the last date 
when Soderholm attempted to exercise its right to buy 
BYD products.” Soderholm confirmed that it “notif[ied] 
BYD that [it] considered the agreement to no longer be 
in effect prior to filing [its] lawsuit.” From that date 
forward, Soderholm was no longer relying on the con-
tract, and no further damages accrued. See Kawakami 
v. Kahala Hotel Investors, LLC, 421 P.3d 1277, 1286 
(Haw. 2018) (explaining that “[t]he nature of the loss 
and the measure of the damages will depend in part on 
the party’s expectation or performance interest and 
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the nature of the bargain”) (citations and internal quo-
tation marks omitted). 

 AFFIRMED. 

 
BRESS, Circuit Judge, dissenting: 

 I respectfully dissent because I believe that the 
district court’s award of damages to Soderholm is le-
gally infirm. Hawaii’s Motor Vehicle Industry Licens-
ing Act (MVILA) provides for statutory damages if a 
motor vehicle manufacturer acts in bad faith in rela-
tion to the “termination, cancellation, discontinuation, 
or failure to renew a franchise agreement.” Haw. Rev. 
Stat. § 437-58(g). I seriously question how the required 
event occurred here when the franchise agreement re-
mained in effect. But even assuming a discontinuation 
took place, the district court’s award of statutory dam-
ages still reflects legal error. 

 First, the district court erred as a matter of law in 
awarding Soderholm $1,259,065.07, which represented 
the going value of Soderholm’s entire business—con-
sisting of seventeen different franchises—as opposed 
to the going value of Soderholm’s business relationship 
with BYD. Under Haw. Rev. Stat. § 437-58(g), a manu-
facturer that terminates a franchise agreement in bad 
faith must 

compensate the dealer at the fair market 
value for the dealer’s capital investment, 
which shall include the going business value 
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of the business, goodwill, property, and im-
provement owned or leased by the dealer for 
the purpose of the franchise as of the effective 
date of the termination or one day prior to the 
date of the notice, whichever is greater. 

 The statute provides for a single category of dam-
ages: “compensat[ion] . . . at the fair market value for 
the dealer’s capital investment” in the franchise. Haw. 
Rev. Stat. § 437-58(g). That category “includes” the 
“going business value of the business.” Id. (emphasis 
added). The items “included” within “dealer’s capital 
investment” are those “for the purpose of the franchise.” 
Id. (emphasis added). 

 Reading the statute as a whole, it is incorrect to 
interpret the word “business” as referring to the sum 
total of profits from a dealer’s other unrelated fran-
chises. The statute does not permit that construction. 
The “dealer’s capital investment” is a reference to the 
dealer’s capital investment in the particular franchise 
relationship that was terminated/discontinued, not its 
total capital investment in all of its businesses. What 
is “included” in the “dealer’s capital investment” must 
therefore be specific to the franchisor-franchisee rela-
tionship that was terminated. The word “included” re-
quires this, as does the statutory phrase “for the 
purpose of the franchise.” The district court’s reading, 
which the majority endorses, produces a windfall for 
Soderholm based only on the fact that it is a large busi-
ness that has many franchise operations. Nothing in 
the statute favors large dealers over small ones. That 
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result is contrary both to the text of the statute and 
common sense. 

 The majority suggests that this is a factual issue 
on which the district court deserves deference, but that 
is not correct. Soderholm’s expert attempted to offer 
a damages estimate that comported with my inter-
pretation of the statute set forth above. The problem, 
however, was that the district court rejected that esti-
mate ($8.3 million) as impermissibly speculative. That 
should have ended the matter. Instead, the district 
court took data in BYD’s expert’s report and repur-
posed it using the incorrect methodology that the ma-
jority now validates. That was legal error. 

 Second, as part of the “fair market value” of Soder-
holm’s capital investment, the district court awarded 
another $300,220.18, which was based on the market 
value at the time of purchase of certain vehicles that 
Soderholm acquired from BYD. The court did not ac-
count for depreciation, finding it irrelevant. The major-
ity errs in ratifying that approach. Section 437-58(g) 
looks to the fair market value of the capital investment 
“as of the effective date of the termination or one day 
prior to the date of the notice,” not as of the date of 
purchase. The statutory language required considera-
tion of any decrease in value between the time of pur-
chase and the relevant termination date under the 
statute. 
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UNITED STATES DISTRICT COURT 

DISTRICT OF HAWAII 
 
SODERHOLM SALES 
AND LEASING, INC., 

    Plaintiff, 

  vs. 

BYD MOTORS, INC., JOHN 
DOES 1-10, JANE DOES 1-10, 
DOE CORPORATIONS 1-10, 
DOE ENTITIES 1-10, 

    Defendants. 

CIV. NO. 19-00160 
LEK-KJM 

 
FINDINGS OF FACT AND  

CONCLUSIONS OF LAW AND ORDER 

(Filed Sep. 22, 2021) 

 This matter came before the Court for a nonjury 
trial on January 19, 2021. Jeffery Miller, Esq., ap-
peared on behalf of Plaintiff/Counterclaim Defendant 
Soderholm Sales and Leasing, Inc. (“Soderholm”), 
and Christian Adams, Esq., appeared on behalf of 
Defendant/Counterclaimant BYD Motors Inc. (“BYD”). 
Soderholm and BYD filed written closing arguments 
on February 19, 2021, [dkt. nos. 145, 146,] and they 
filed written rebuttal arguments on March 12, 2021, 
[dkt. nos. 147, 148]. The Court issued the Findings of 
Fact and Conclusions of Law (“FOFCOL”) on June 30, 
2021 and directed the parties to file supplemental 
briefs regarding the amount of damages. [Dkt. no. 154.] 
Soderholm and BYD filed their supplemental briefs on 
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July 29, 2021 and August 27, 2021, respectively. [Dkt. 
nos. 155, 156.] The instant Findings of Fact and Con-
clusions of Law, and Order (“FOFCOL and Order”) su-
persedes the FOFCOL. 

 The Court, having considered the pleadings filed 
herein and the testimony given at trial, including the 
witnesses’ declarations and deposition testimony, 
having judged the credibility of the witnesses, having 
examined the exhibits admitted into evidence, and con-
sidered the arguments and representations of counsel, 
makes the following Findings of Fact and Conclusions 
of Law, FINDS in favor of Soderholm as to its claim 
that BYD acted bad faith in connection with BYD’s 
2018 attempt to terminate their agreement, and 
AWARDS Soderholm: $300,220.18, representing the 
amount of its capital investment; and $1,259,065.07, 
representing the value of Soderholm’s business during 
the period of BYD’s bad faith. Thus, the total amount 
of the award of is $1,559,285.25. In addition, the 
Court awards prejudgment interest in the amount of 
$311,857.05 for the period from May 31, 2019 to May 
31, 2021, and $421.01 per day from June 1, 2021 until 
the date that judgment is entered. 

 The Court FINDS in favor of BYD as to all of Soder-
holm’s remaining claims. Further, the Court FINDS in 
favor of Soderholm as to all of BYD’s counterclaims. 
Any finding of fact that should more properly be 
deemed a conclusion of law and any conclusion of law 
that should more properly be deemed a finding of fact 
shall be so construed. 



App. 11 

 

I. FINDINGS OF FACT 

 This action arises from the parties’ disputes re-
garding their prior motor vehicle licensing and distrib-
utorship agreement. 

 
A. The Parties and the Agreement 

 1. Soderholm sells and leases various types of 
motor vehicles in the State of Hawai`i and in the Pa-
cific Islands. Soderholm purchases these vehicles from 
the manufacturers that it represents. [Decl. of R. Erik 
Soderholm (“E. Soderholm Direct”), filed 1/11/21 (dkt. 
no. 123), at ¶ 5.] 

  a. Soderholm is a Hawai`i corporation with 
its principal place of business in the City and County 
of Honolulu. [First Amended Complaint (“Amended 
Complaint”), filed 6/7/19 (dkt. no. 20), at ¶ 1; Answer to 
Complaint (“Answer”), filed 11/19/19 (dkt. no. 39), at 
¶ 1 (admitting Amended Complaint ¶ 1).] 

  b. Erik Soderholm and his brother started 
the business in 1989. [E. Soderholm Direct at ¶ 4.] 

  c. Erik Soderholm is currently the entity’s 
vice president, and his wife, Denise Soderholm, is its 
president. [Id.] 

  d. Soderholm is a licensed motor vehicle 
dealer, under Hawaii’s Motor Vehicle Industry Licens-
ing Act (“MVILA”), Haw. Rev. Stat. Chapter 437, in the 
City and County of Honolulu, the County of Hawai`i, 
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the County of Maui, and the County of Kaua`i. [E. 
Soderholm Direct at ¶ 6.] 

 2. BYD manufacturers rechargable electric bat-
teries and electric vehicles. [Direct Testimony/Aff. of 
Justin Scalzi (“Scalzi Direct”), filed 1/11/21 (dkt. no. 
126), at ¶ 3.] 

  a. BYD is a limited liability company, orga-
nized under Delaware law, with its principal place of 
business in California. [Answer, Counterclaim at ¶ 1; 
Answer to Def. BYD Motor Inc.’s Counterclaim Filed 
November 19, 2019 (“Counterclaim Answer”), filed 
12/9/19 (dkt. no. 43), at ¶ 2 (admitting the allegations 
in Counterclaim ¶ 1).] 

  b. At the time of trial, Justin Scalzi (“Scalzi”) 
was the Senior Director of Business Development on 
the West Coast. [Scalzi Direct at ¶ 1.] From 2014 to 
2018, he was the Regional Sales Manager, responsible 
for California, Arizona, Nevada, and New Mexico. In 
2018, he became the Director of Business Development 
on the West Coast, and Hawai`i was also assigned to 
him. [Id. at ¶ 5.] 

  c. BYD’s company headquarters are in 
Shenzhen, China, where its affiliate company has one 
of its bus factories. One of BYD’s bus factories is in 
Lancaster, California. [Id. at ¶ 3.] 

  d. BYD obtained a Hawai`i motor vehicle 
manufacturer license in 2017, [E. Soderholm Direct at 
¶ 8,] and a Hawai`i motor vehicle dealer license in 
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2020, [Tr. Exh. 71 (Notice of Licensure); Scalzi Direct 
at ¶ 57]. 

 3. Soderholm and BYD – through BYD Heavy 
Industries, a division of BYD – entered into a Sales 
and Service Agreement, effective December 1, 2016 
(“Agreement”). [Tr. Exh. 1 (Agreement).] 

  a. Denise Soderholm signed the Agreement 
on behalf of Soderholm, and Macy Neshati signed it on 
behalf of BYD Heavy Industries. [Id. at 16.] 

  b. The Agreement was effective for one year, 
and was to continue thereafter, unless the Agreement 
was terminated according to Article VII of the Agree-
ment. [Id. at 3, art. III.] 

  c. The Agreement granted Soderholm “a 
non-exclusive right to (a) buy new BYD Products, and 
(b) identify itself as an authorized [sales and service 
organization (‘SSO’)] of BYD Products at the locations 
approved by BYD. . . .” [Id. at 2, art. I.] The Agreement 
defined “BYD Products” as “BYD Vehicles and Parts 
and Accessories,” which were “[t]he BYD vehicle line(s) 
of products set forth on the Data Sheet attached [to the 
Agreement]” and “[n]ew or remanufactured BYD Vehi-
cle parts and accessories marketed by BYD.” [Id. at 1-
2, ¶¶ 11, 13, 14.] 

  d. Under the Agreement, Soderholm was 
responsible, in Hawai`i and the Pacific Islands for: 
“(a) actively and effectively selling new BYD Vehicles; 
(b) actively and effectively promoting through SSO’s 
own advertising and sales promotion activities, the 



App. 14 

 

purchase and use of new BYD Vehicles; and (c) meeting 
or exceeding the Sales Performance Criteria.” [Id. at 7, 
art. V.A.8.1; id. at BYD001297, ¶ C (Data Sheet defini-
tion of “Area of Primary Responsibility”).] 

  e. The Agreement stated: 

BYD may terminate this Agreement at 
any time at its election, for one of the 
reasons set forth in Section VII(A)(4), 
VII(A)(S) [sic] or VII(A)(6), or for breach 
or another term of this Agreement, by no-
tice in writing given to the SSO specifying 
the date of termination which date will 
not be less than thirty (30) days after the 
date of said notice, or under such other 
circumstances as provided by law. 

[Tr. Exh. 1 (Agreement) at 11, art. VII.A.2.] 

  f. Article VII, section A.4 permits termina-
tion if the SSO fails to maintain a valid license, and 
section A.5 permits termination if the SSO becomes 
incapacitated. [Id. at 11.] Section A.6 permits termi-
nation “Due to Certain Acts or Events[,]” including 
“[f ]ailure to meet sales objectives in SSO’s Area of Pri-
mary Responsibility or otherwise maximize sales of 
BYD vehicles and products.” [Id.] 

 4. Erik Soderholm negotiated the Agreement 
with Mr. Neshati. [Soderholm’s Designation of Depo. 
Testimony of Macy Neshati, filed 12/29/20 (dkt. no. 97), 
Exh. 1 (excerpts of trans. of Macy Neshati’s 8/12/20 
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Zoom depo.) (“Neshati Depo. (Soderholm excerpts)”) at 
14:8-15:14;1 E. Soderholm Direct at ¶¶ 9-12.] 

  a. Mr. Neshati started working for BYD in 
January 2016, but he had known Erik Soderholm for 
many years prior to that from various bus industry 
events. [Neshati Depo. (Soderholm excerpts) at 9:15-
10:5, 10:13-24, 13:20-21; E. Soderholm Direct at ¶ 9.] 

  b. Mr. Neshati asked Erik Soderholm for a 
sample dealer agreement, and Erik Soderholm pro-
vided him with the agreement between Soderholm and 
ElDorado. The Agreement is an edited version of the 
ElDorado agreement. See E. Soderholm Direct at ¶ 10; 
see also Tr. Exh. 1 at BYD001298 (“Dealer and ElDo-
rado agree . . . ”). 

  c. According to Erik Soderholm, when the 
parties entered into the Agreement, 

BYD and Soderholm understood it would 
take 3-5 years to establish BYD electric 
bus sales in Hawaii by bringing in demon-
stration buses for private and public enti-
ties, making presentations, writing bid 
specifications, and responding to RFPs 
from governmental entities. Soderholm 
knew sales of BYD motor vehicles would 
take longer than diesel and gas products 
it sold because potential customers were 
not familiar with the relatively new 

 
 1 The parties stipulated to the use of certain witnesses’ dep-
osition testimony as the witnesses’ trial testimony. [Stipulation 
Regarding the Use of Deposition Testimony in Lieu of Live Testi-
mony, filed 1/15/21 (dkt. no. 140).] 
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technology of electric buses and many 
customers lacked the necessary infra-
structure to keep the electric motor vehi-
cles sufficiently charged during their 
intended routes and uses. Adding charg-
ing infrastructure was an indirect cost to 
purchasing electric motor vehicles and 
created an added hurdle for sales of BYD 
products. 

[E. Soderholm Direct at ¶ 16.] 

 5. According to BYD, Soderholm held itself out to 
be the exclusive dealer of BYD products in Hawai`i, 
and this was contrary to the terms of the Agreement, 
which expressly stated it was non-exclusive. See, e.g., 
Scalzi Direct at ¶ 35. 

 
B. Parties’ Performance Under the Agreement 

 6. Soderholm purchased BYD vehicles, demon-
strated and displayed them at various events, and at-
tempted to promote and sell them to Soderholm’s 
customers. 

  a. In 2017, Erik Soderholm began to intro-
duce Scalzi to his client contacts, in both the public and 
private sector. [E. Soderholm Direct at ¶ 18.] 

   1) According to Scalzi, during these ini-
tial meetings, Erik Soderholm told Soderholm’s cus-
tomers, both public entities and private customers, 
that he would sue them if they did not buy BYD buses 
from Soderholm. Erik Soderholm said he had sued oth-
ers before and had never lost. [Scalzi Direct at ¶ 12.] 
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   2) As an example, Scalzi cites a March 
2017 presentation that he saw Erik Soderholm make 
for the County of Maui. [Id. at ¶ 14.] According to 
Scalzi, Don Medeiros told him “they loved [BYD’s] 
product, but did not like or want to do business with 
[Soderholm], and did so only when they had to because 
there was no other choice.” [Id.] 

   3) Erik Soderholm denies Scalzi’s alle-
gations, pointing out that such a practice would be in-
consistent with Soderholm’s long-standing customer 
relationships and that Scalzi’s allegations are belied 
by Soderholm’s continued sales to the customers Scalzi 
claims Erik Soderholm alienated. [E. Soderholm Direct 
at ¶¶ 19-20.] 

   4) It is not necessary for this Court to 
resolve this dispute about whether Erik Soderholm 
threatened potential customers because, ultimately it 
is irrelevant to the issues in this case. 

   5) Scalzi also states that, during these 
initial meetings with potential Hawai`i customers, he 
“found out that [Soderholm] had a near monopoly in 
Hawaii as being one of the very few Hawaii licensed 
dealers who sold buses.” [Scalzi Direct at ¶ 13.] 

  b. On January 31, 2017, Soderholm pur-
chased a BYD ECB 16 electric forklift for $37,125.00 
and paid $7,500.00 in shipping and installation costs 
for the charging system. Soderholm used it in demon-
strations for potential customers. [E. Soderholm Direct 
at ¶ 21; Tr. Exh. 65.] 



App. 18 

 

  c. On February 10, 2017, Soderholm pur-
chased a 2014 BYD e6 sport utility vehicle (“BYD 
SUV”) for $49,500.00, and this price was not dis-
counted in any way. Soderholm displayed and demon-
strated the BYD SUV at its 2017 Pacific Bus Expo, and 
Erik Soderholm drove the vehicle – with BYD decals – 
to give BYD exposure in Hawai`i. [E. Soderholm Direct 
at ¶ 22.] 

  d. Soderholm displayed and/or demon-
strated BYD vehicles at the following events: Soder-
holm’s February 2017 Pacific Bus Expo; the March 24-
26, 2017 First Hawaiian Bank/Motor Trend Auto Show 
(“Auto Show”); Soderholm’s February 26, 2018 BYD 
Exposition; the March 13-15, 2018 Auto Show; and var-
ious electric car shows sponsored by, inter alia, Hawai-
ian Electric Industries, Inc. (“HEI”) and Blue Planet 
Foundation. [Id. at ¶¶ 22, 24, 30.] 

   1) Soderholm spent more than $3,000 
each year it that displayed BYD vehicles at the Auto 
Show, and Soderholm’s BYD display at the 2017 Auto 
Show was the first time a Chinese electric car was dis-
played at a major automotive showcase in the United 
States. [Id. at ¶ 24.] 

   2) Soderholm spent more than $8,000 to 
hold the 2018 BYD Exposition and invited more than 
100 of Soderholm’s customers and contacts, including 
persons from governmental entities. [Id. at ¶ 30, Tr. 
Exhs. 4, 32.] 

  e. Soderholm arranged for Scalzi to make a 
presentation at the 2017 Pacific Bus Expo and, after 
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the expo, Erik Soderholm emailed approximately a 
dozen of Soderholm’s clients and offered for Scalzi to 
make presentations to them. [E. Soderholm Direct at 
¶ 23; Tr. Exh. 3 (example of these emails).] 

  f. On August 21, 2017, Soderholm purchased 
four 2017 BYD SUV’s for $49,500.00 each, which was 
not a discounted price. Soderholm was only able to sell 
one, which was sold to HEI. Two are driven by Soder-
holm managers. [E. Soderholm Direct at ¶ 26.] 

  g. Erik Soderholm sold Kelvin Kohatsu 
(“Kohatsu”) a BYD e6 vehicle and, in an October 23, 
2017 lunch meeting, Kohatsu said he loved it and was 
interested in purchasing fifty similar vehicles. At the 
time, Kohatsu was the Equipment Manager for Hawai-
ian Electric Company (“HECO”). Erik Soderholm re-
ported Kohatsu’s interest to Scalzi. [Id. at ¶ 27; Tr. Exh. 
14 at BYD006456 (10/23/17 email from Erik Soder-
holm to Scalzi).] Scalzi responded: “That is great! 
Having Kelvin on board will definitely expedite our 
opportunities.” [Tr. Exh. 14 at BYD006455 (10/24/17 
email from Scalzi to Erik Soderholm).] 

  h. In early 2018, Soderholm arranged to 
have a demonstration 2014 BYD K9M, forty-foot, low-
floor, Gen II bus (“BYD Demo Bus”) shipped from the 
West Coast to Hawai`i for a forty-five-day test with the 
City and County of Honolulu, Oahu Transit Services. 
Erik Soderholm negotiated the lowest rate to ship the 
BYD Demo Bus from the West Coast through Matson, 
and Soderholm and BYD each paid for half of the cost. 
Erik Soderholm also negotiated reduced shipping fees 
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for Young Brothers to ship the BYD Demo Bus to the 
County of Hawai`i, the County of Maui, and the County 
of Kaua`i. BYD also split those reduced shipping fees 
with Soderholm. According to Erik Soderholm, the pur-
pose of showing the BYD Demo Bus to county repre-
sentatives was to convince them to buy BYD vehicles 
because the vehicles could meet the counties’ needs. [E. 
Soderholm Direct at ¶¶ 28-29.] 

  i. Soderholm initially spent $20,000.00 for 
the purchase and installation of a charger for the BYD 
buses, but Soderholm incurred additional installation 
costs because the instructions that BYD provided were 
not correct. [Id. at ¶ 28.] 

 7. Soderholm prepared a bid with BYD vehicles 
in response to the State of Hawai`i Department of Trans-
portation, Airports Division’s (“Airports Division”) re-
quest for proposals (“RFP”) for a multi-million-dollar 
contract to provide buses for the Wiki Wiki shuttle ser-
vice at the Daniel K. Inouye Airport. However, a day 
before the deadline to submit bids, BYD instructed 
Soderholm not to submit the bid. Erik Soderholm 
states no bids were ultimately submitted, and he 
opines that Soderholm would have been awarded the 
contract if it had submitted the bid it prepared. He fur-
ther opines that the contract would have likely led to 
more sales to the Airports Division. [Id. at ¶ 31.] This 
RFP was issued in 2018. See id. at ¶ 48. 

  a. Scalzi states that BYD decided not to pro-
ceed with the 2018 Wiki Wiki bid because the neces-
sary modifications to the existing BYD chassis that 
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BYD intended to use for the Wiki Wiki buses became 
“substantially more expensive than initially antici-
pated[,]” which led the Airports Division to reduce the 
requested quantity from eight units to two units. 
[Scalzi Decl. at ¶ 60.] The ability to meet the produc-
tion deadline was also a concern. [Id. at ¶ 61; Tr. Exh. 
36.] 

  b. Soderholm has not presented any evi-
dence to contradict BYD’s evidence regarding BYD’s 
decision not to proceed with the 2018 Wiki Wiki bid. 

 8. BYD asserts that the prices Soderholm set for 
the BYD vehicles that Soderholm offered were too 
high, putting BYD’s vehicles “out of the market,” be-
cause Soderholm included markups that were greater 
than what dealers usually charged. [Scalzi Direct at 
¶¶ 18-19; Tr. Exh. 41 (5/25/17 email regarding Travel 
Plaza Transportation/Japan Travel Bureau (“TPT/JTB”)); 
Tr. Exh. 6 (Soderholm quote for Waikiki Trolley/All 
Nippon Airways (“ANA”), valid until 7/31/17); Tr. Exh. 
40 (6/15/17 email regarding E`Noa Tours/Waikiki Trol-
ley).] BYD has not presented any evidence that either 
TPT/JTB or E`Noa Tours (“E`Noa”) would have pur-
chased the BYD vehicles at a lower price. 

 9. The parties have had a long-standing dispute 
regarding whether BYD was required to utilize a li-
censed dealer to sell vehicles to government entities. 
See, e.g., E. Soderholm Direct at ¶¶ 12-13, 25; Scalzi 
Direct at ¶¶ 13, 27. 
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  a. Article IX.E of the Agreement states: 

The SSO agrees that BYD shall have the 
right of sale to public institutions and po-
litical subdivisions and to enter into BYD 
direct accounts, and also shall have right 
of sale of any and all Special Vehicles. 
BYD is not required to pay to SSO a com-
mission for units delivered in SSO’s Area 
of Primary Responsibility as a result of 
aforementioned sales. 

SSO shall service all such Vehicles in ac-
cordance with Article V[.] 

[Tr. Exh. 1 at 15.] 

  b. Erik Soderholm believes this provision 
was virtually unenforceable because BYD, which did 
not have a Hawai`i dealer’s license during the relevant 
time period, “could not solicit or offer to sell its prod-
ucts directly to a consumer in Hawaii without using a 
dealer,” unless the “public entity was known to be us-
ing [Federal Transit Administration (‘FTA’)] funds for 
a proposed purchase.” See E. Soderholm Direct at ¶ 12 
(emphasis added) (discussing his attempt to have the 
Article IX.E provision removed during the negotiation 
of the Agreement). 

  c. Erik Soderholm has been selling buses in 
Hawai`i for more than thirty years, and, based on his 
experience, most of the RFP’s that public entities issue 
for motor vehicles do not disclose the source of the 
funds. Thus, when submitting its bid, the bidder would 
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rarely know the funding source for the motor vehicle 
purchase described in the RFP. [Id. at ¶ 14.] 

  d. Erik Soderholm also asserts that, even 
where BYD could make a direct solicitation or sale be-
cause FTA funds were being used, that did not pre-
clude BYD from making the solicitation or sale through 
Soderholm. [Id. at ¶ 13.] 

  e. In contrast, BYD’s position is that govern-
ment entities have “a right of direct procurements 
from [original equipment manufacturers] on projects 
where federal funding [i]s involved.” Scalzi Direct at 
¶ 13 (citing Tr. Exh. 63 (Soderholm Sales & Leasing, 
Inc. v. Dep’t of Budget & Fiscal Servs., No. CAAP-13-
0000049, 2013 WL 6095428 (Hawai`i Ct. App. Nov. 18, 
2013))); see also id. at ¶ 27 (discussing federal law). 
BYD has presented this position to government enti-
ties in Hawai`i in support of its attempts to convince 
the entities to purchase BYD vehicles. [Scalzi Direct at 
¶ 28 (citing Tr. Exh. 55 at BYD000053).] 

  f. Neshati testified that BYD wanted the Ar-
ticle IX.E provision in the Agreement because BYD 
“wanted the ability to work directly with the public in-
stitutions, particularly in Honolulu,” because BYD un-
derstood that those agencies had negative opinions of 
Soderholm. [BYD’s Designation of Depo. Testimony of 
Macy Neshati, filed 12/29/20 (dkt. no. 104), Exh. 1 (ex-
cerpts of trans. of Macy Neshati’s 8/12/20 Zoom depo.) 
(“Neshati Depo. (BYD excerpts)”) at 19:1-20:11.] 

  g. Neshati testified that, when the parties 
entered into the Agreement, BYD understood that 
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public agencies could choose to purchase directly from 
BYD. [Id. at 20:19-23.] Neshati discussed BYD’s posi-
tion with Erik Soderholm, but Erik Soderholm be-
lieved that he could do a better job of selling to Hawai`i 
public entities than BYD could. [Id. at 21:13-20.] 

  h. According to Erik Soderholm, BYD never 
told him not to demonstrate BYD vehicles to govern-
ment entities and, in fact, encouraged him to do so. [E. 
Soderholm Direct at ¶ 20.] 

  i. This Court finds that the parties were 
aware of their differing opinions about whether, and if 
so when, BYD could engage in direct sales to govern-
ment entities. 

  j. Although the Agreement reserved to BYD 
the right to engage in direct sales to government enti-
ties, to the extent permissible by law, the Agreement 
did not preclude Soderholm from acting on BYD’s be-
half in sales to government entities. 

  k. BYD was aware of and, at times, encour-
aged Soderholm’s attempts to sell BYD products to 
government entities. 

 10. According to BYD “virtually all” of the rele-
vant contact people from the potential government en-
tity customers in Hawai`i “disliked . . . and did not 
wish to deal with” Soderholm. [Scalzi Direct at ¶ 30.] 
Scalzi describes three examples of government person-
nel who expressed such opinions to him. [Id. at ¶¶ 30-
32.] 
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 11. Scalzi states Erik Soderholm’s attitude to-
ward Soderholm’s customers was “offensive” and “dis-
turbing” and Scalzi was concerned that it “would 
reflect poorly on BYD.” [Id. at ¶¶ 36-38 (citing Tr. Exh. 
37 at BYD003633 (page from 3/13/19 email from Erik 
Soderholm to Scalzi); Tr. Exh. 44 (4/6/18 email from 
Erik Soderholm to Scalzi)).] 

 12. E`Noa has been a Soderholm customer for 
approximately fifteen years. ANA Airlines is a client of 
E`Noa, which provides charter bus services for ANA. 
[Id. at ¶¶ 32-33.] 

  a. In June 2017, Erik Soderholm provided 
an initial quote for two BYD electric buses to Maki Ku-
roda (“Kuroda”), the president of E`Noa.2 [Id. at ¶ 32; 
Tr. Exhs. 6, 40.] 

  b. Kuroda believed that Erik Soderholm was 
her contact person for BYD buses and that he was rep-
resenting BYD. [Soderholm’s Designation of Depo. Tes-
timony of Maki Kuroda, filed 12/29/20 (dkt. no. 96), 
Exh. 1 (excerpts of trans. of Maki Kuroda’s 2/28/20 
depo.) (“Kuroda Depo. (Soderholm excerpts)”) at 21:11-
20.] 

  c. In May 2018, E`Noa approached Erik 
Soderholm and Scalzi about the potential purchase of 

 
 2 At the time of her deposition, Kuroda was the Chief Execu-
tive Officer/President of E`Noa. [BYD’s Designation of Depo. Tes-
timony of Maki Kuroda, filed 12/29/20 (dkt. no. 105), Exh. 1 
(excerpts of trans. of Maki Kuroda’s 2/28/20 depo.) (“Kuroda Depo. 
(BYD excerpts)”) at 10:22-11:5.] 
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BYD buses for the ANA charter service. [E. Soderholm 
Direct at ¶ 33; Tr. Exh. 54.] 

  d. Kuroda wanted them to participate in a 
meeting with ANA about the potential use of BYD 
buses. Erik Soderholm was unable to attend the meet-
ing and arranged to have Scalzi attend. [E. Soderholm 
Direct at ¶ 33.] 

  e. According to Erik Soderholm, BYD offered 
to sell two BYD buses directly to E`Noa without Soder-
holm’s knowledge or involvement, and E`Noa accepted, 
subject to confirmation that E`Noa could obtain the 
necessary electrical support. [Id.; Tr. Exh. 8 (BYD order 
form, signed by Kuroda and dated 7/5/18).] 

  f. E`Noa later withdrew its purchase order, 
and BYD and E`Noa entered into an Equipment Eval-
uation and Demonstration Agreement for two buses 
instead. [E. Soderholm Direct at ¶ 33; Tr. Exh. 12 
(agreement, dated 5/1/19).] E`Noa and BYD did not 
disclose this agreement to Erik Soderholm. [E. Soder-
holm Direct at ¶ 33.] 

  g. Kuroda testified that E`Noa considered 
purchasing or leasing a BYD bus, but the price was too 
high. E`Noa suggested to ANA that ANA purchase or 
lease the BYD bus for E`Noa to operate, but ANA was 
not interested in that idea. [Kuroda Depo. (Soderholm 
excerpts) at 22:5-24:1.] 

  h. Kuroda hired Arnoldo Albias (“Albias”) 
to look for other electric vehicles that E`Noa could 
purchase at a much lower price than BYD’s. Kuroda 
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believes that, because Scalzi knew E`Noa was looking 
into purchasing other electric vehicles, Scalzi sug-
gested to Albias that E`Noa use a demonstration BYD 
vehicle. In 2018 or early 2019, BYD ultimately pro-
vided E`Noa with two open-style, demonstration buses 
that displayed the ANA logo. [Id. at 24:2-14, 25:17-
27:20.] 

  i. Kuroda did not involve Erik Soderholm 
because “[t]here was no exchange of any money” and 
she “sensed there was no purchase to be made.” [Id. at 
26:9-17.] 

  j. Kuroda assumed it was Scalzi’s expecta-
tion that E`Noa would be so pleased with the demon-
stration bus that E`Noa would purchase a bus, but 
Kuroda intended to “tak[e] advantage of BYD” and 
continue to talk to other electric vehicle manufacturers 
because BYD’s prices were too high. [Id. at 26:18-27:7.] 

  k. At the time of Kuroda’s deposition, E`Noa 
was still operating BYD’s demonstration buses, and 
Kuroda believed BYD still hoped that E`Noa would 
make a purchase. E`Noa was still talking to other man-
ufacturers, and Kuroda did not anticipate buying a 
BYD vehicle. Kuroda assumed BYD would ask for the 
return of the demonstration buses at some point, but 
she did not know when that would be. [Id. at 29:2-24.] 

  l. By the time of trial, the demonstration had 
ended, but “the buses, because of COVID emergency, 
are still in E Noa’s yard.” [Scalzi Direct at ¶ 51.] There 
is no evidence in the record that E`Noa purchased or 
leased a BYD vehicle after the demonstration period. 
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  m. The Court finds that BYD never com-
pleted a sale to E`Noa. 

 
C. Attempted Termination of the Agreement 

 13. Neshati left his position at BYD in May 2018, 
[Neshati Depo. (Soderholm excerpts) at 28:6-10,] and 
BYD’s communications with Soderholm diminished. 

  a. On August 22, 2018, Erik Soderholm sent 
an email to Scalzi noting that they had not spoken in 
“a couple of months[,]” and Erik Soderholm had “[l]eft 
numerous messages to no avail[.]” [Tr. Exh. 16.] 

  b. In the same email, Erik Soderholm re-
quested current pricing information so that Soderholm 
could purchase BYD vehicles to sell. [Id.] Erik Soder-
holm never received a response to this email. [E. Soder-
holm Direct at ¶ 35.] 

  c. In early September 2018, Erik Soderholm 
attempted to schedule a meeting with BYD’s upper 
management to confirm the relationship between 
Soderholm and BYD, but no meeting occurred because 
of the BYD representative’s scheduling conflicts. [Tr. 
Exh. 36 (email chain between Erik Soderholm and 
Scalzi from 9/6/18 to 9/12/18); E. Soderholm Direct at 
¶ 36.] 

 14. When Neshati left BYD, Robert Brian Hill 
(“Hill”) took over Neshati’s role in the company, and he 
became Scalzi’s supervisor at that time. [Soderholm’s 
Designation of Depo. Testimony of Robert Brian Hill, 
filed 12/29/20 (dkt. no. 95), Exh. 1 (excerpts of trans. of 
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Robert Brian Hill’s 11/17/20 Zoom depo.) (“Hill Depo. 
(Soderholm excerpts)”) at 6:16-22, 7:12-15.] 

 15. At some point after Neshati left BYD, Scalzi 
told Hill that “there was some sort of an agreement 
[between] Soderholm and BYD.” [Id. at 8:21-23.] 

  a. Prior to that point, Hill was not aware of 
the Agreement. Hill found the Agreement when he 
went through some of Neshati’s old files. [Id. at 8:4-
9:1.] 

  b. BYD did not have dealer agreements in 
any other states, and Hill was surprised to learn about 
the Agreement. [Id. at 9:2-7.] 

  c. Hill told Stella Li (“Li”) and John Zhuang, 
Esq. (“Zhuang”), about the Agreement when he found 
out about it.3 [Id. at 9:8-10.] Li told Hill she was not 
aware of the Agreement. [Id. at 9:23-10:2.] 

  d. According to Hill, after Zhuang “got in-
volved[,] . . . from there on it was pretty much in legal’s 
hands.” [Id. at 10:3-4.] 

 16. BYD sent Soderholm a letter, dated Septem-
ber 20, 2018, stating BYD would end the Agreement, 
effective October 20, 2018 (“9/20/18 Termination Let-
ter”). The 9/20/18 Termination Letter stated: 

We wish to conclude our relationship because 
we are dissatisfied with Soderholm’s perfor-
mance in relation to our sales and service 

 
 3 Li is the president of BYD, and Zhuang is BYD’s in-house 
counsel. [Hill Depo. (Soderholm excerpts) at 6:25, 20:19-20.] 
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agreement. Specifically, we find it unreasona-
ble that Soderholm tacks on large margins on 
top of the buses that it is selling in partner-
ship with BYD – these margins are commer-
cially unreasonable and, in effect, make our 
buses wholly uncompetitive in the Hawaii 
electric bus market. In addition, we have 
found substantial resistance from our cus-
tomer base to work with Soderholm in Hawaii 
due to past interactions. 

[Tr. Exh. 23.] The letter did not contain any further in-
formation about BYD’s reasons for termination. 

 17. Soderholm, through counsel, sent BYD a let-
ter, dated October 2, 2018, responding to the 9/20/18 
Termination Letter (“10/2/18 Response Letter”). [Tr. 
Exh. 24.] 

  a. Soderholm reminded BYD that, at the 
time of the Agreement’s execution, Neshati and Erik 
Soderholm understood that it was likely to take three 
to five years to establish a market for BYD’s electric 
buses in Hawai`i. [Id. at 2.] 

  b. The 10/2/18 Response Letter listed the ef-
forts that Soderholm had undertaken to market and 
sell BYD vehicles, and the letter asserted BYD had 
failed to support, and at times directly worked against, 
Soderholm’s efforts. [Id. at 2-5.] 

  c. Soderholm acknowledged that Article VII 
of the Agreement allowed BYD to terminate the Agree-
ment with thirty days’ notice, but Soderholm argued 
the thirty-day provision was invalid, pursuant to Article 



App. 31 

 

IX.J. of the Agreement, because MVILA requires at 
least sixty days’ notice. [Id. at 5 (citing Haw. Rev. Stat. 
§ 437-58(a)).] 

  d. Soderholm argued the 9/20/18 Termina-
tion Letter was also ineffective because: BYD had not 
provided written notice to the Hawaii Motor Vehicle 
Industry Licensing Board (“the MVILA Board”) that 
BYD was terminating the Agreement; the termination 
letter did not sufficiently explain the grounds for ter-
mination; and there was no good faith ground to termi-
nate the Agreement. [Id. at 6.] 

  e. Soderholm stated it had learned that BYD 
was telling other manufacturers and distributors BYD 
had terminated its Agreement with Soderholm. Soder-
holm demanded that that BYD cease making such 
statements because the 9/20/18 Termination Letter 
was ineffective. [Id. at 7.] However, Soderholm did not 
present any evidence at trial regarding BYD’s alleged 
statements. Scalzi denies telling anyone, after the 
9/20/18 Termination Letter was issued, that BYD had 
terminated Soderholm as an authorized BYD dealer. 
[Scalzi Direct at ¶ 59.] 

  f. Soderholm asked BYD to “reconsider its 
attempt to terminate the Agreement in bad faith, and 
instead work with Soderholm to improve sales by BYD 
vehicles in Hawaii.” [Tr. Exh. 24 (10/2/18 Response Let-
ter) at 7.] 

 18. Zhuang acknowledged receipt of the 10/2/18 
Response Letter later that day and promised that 
BYD would respond “in the near future.” [Tr. Exh. 24 
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(10/2/18 email from Mr. Zhuang to Soderholm’s counsel 
and others).] A little more than two weeks later, Mr. 
Zhuang sent Soderholm’s counsel another email, stat-
ing only: “We are rescinding our previously issued no-
tice. We will reissue a new notice in the near future. 
Thank you.” [Id. (email dated 10/18/18 (“10/18/18 Re-
scission Email”)).] 

 19. After rescinding the 9/20/18 Termination 
Letter, BYD failed to communicate with Soderholm. 

  a. In October and November 2018, Erik 
Soderholm sent emails to BYD in an attempt to deter-
mine the meaning of 10/18/18 Rescission Email, but 
BYD did not respond. [E. Soderholm Direct at ¶¶ 41-
43; Tr. Exhs. 26, 27, 34.] 

  b. On November 26, 2018, he sent another 
email asking about the status of the relationship be-
tween Soderholm and BYD and requesting “vehicle 
specifications and pricing information for the second 
Wiki Wiki RFP, . . . pricing for the County of Hawaii, 
and . . . manufacturing and delivery information for 
E`Noa/ANA,” but BYD did not respond. [E. Soderholm 
Direct at ¶ 44; Tr. Exh. 28.] 

  c. On December 18, 2018, Gus Soderholm 
sent BYD an email asking for information that would 
aide in a potential sale of a BYD vehicle, but BYD did 
not respond. [E. Soderholm Direct at ¶ 45; Tr. Exh. 35.] 

  d. On January 24, 2019, Erik Soderholm 
sent BYD an email asking why Scalzi did not coordi-
nate his recent visit to Hawai`i with Soderholm, but 
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BYD did not respond. [E. Soderholm Direct at ¶ 45; Tr. 
Exh. 35.] 

  e. Scalzi admitted that, even after the 
10/18/18 Rescission Email, he avoided communication 
with Erik Soderholm, and “BYD . . . did not wish to en-
gage in any new sales efforts with [Soderholm] until 
the concerns regarding the effect on BYD’s business 
and reputation were resolved.” [Scalzi Direct at ¶ 42.] 

 20. Soderholm asserts BYD’s failure to com-
municate with Soderholm precluded it from purchas-
ing and reselling BYD vehicles, and, by February 2019, 
Soderholm determined that BYD was in breach of the 
Agreement. [E. Soderholm Direct at ¶ 47.] 

 21. Soderholm commenced this action by filing 
its original Complaint in state court on February 28, 
2019. [Notice of Removal by Defendant BYD Motors 
Inc., filed 3/29/19 (dkt. no. 1), Exh. 1 (Complaint).] 

  a. According to Erik Soderholm’s testimony 
on cross-examination, Soderholm considered the filing 
of the Complaint to be its notice to BYD that Soder-
holm considered the Agreement to be terminated. [Tr. 
Trans. at 27.] 

  b. However, the Complaint’s prayer for relief 
included a request that BYD be enjoined: 

from (1) improperly attempting to ter-
minate the Sales and Service Agree-
ment, (2) acted [sic] in bad faith when 
attempting to terminate the Sales and 
Service Agreement, (3) attempting to and 
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consummating sales in Hawaii without 
using Soderholm as its dealer or using a 
salesperson who is not properly licensed 
under the MVILA for the county in which 
the sales occur, and (4) making material 
misrepresentations within the industry 
that BYD terminated its Agreement with 
Soderholm. 

[Complaint at pg. 15, ¶ B (emphasis added).] The 
Amended Complaint’s prayer for relief includes the 
same request for injunctive relief. [Amended Com-
plaint at pg. 21, ¶ B.] 

  c. The prayer for relief in both the Com-
plaint and the Amended Complaint indicates that 
Soderholm considered the Agreement to be in effect 
and that Soderholm wanted to prevent BYD from ter-
minating the Agreement. 

  d. This Court therefore finds that neither 
the Complaint nor the Amended Complaint consti-
tuted written termination notice by Soderholm, under 
the terms of the Agreement. 

 22. There is no evidence that Soderholm made 
any other attempts to terminate the Agreement, in ac-
cordance with Article VII of the Agreement. 

 23. BYD sent Soderholm a letter, dated and is-
sued on November 17, 2020, titled “Notice of Termina-
tion of Sales and Service Agreement pursuant to Art. 
VII.A.2 of the Agreement and HRS § 437-58 Effective 
January 20, 2021” (“11/17/20 Termination Letter”). 
[Scalzi Direct at ¶ 43; Tr. Exh. 31.] 
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  a. The effective date of the 11/17/20 Termi-
nation Letter was more than sixty days after the letter 
was issued; the letter cited specific provisions of the 
Agreement that BYD believed Soderholm failed to per-
form; and a copy of the 11/17/20 Termination Letter 
was sent to the MVILA Board. 

  b. The 11/17/20 Termination Letter was not 
rescinded, and Soderholm has not challenged the 
11/17/20 Termination Letter. 

 24. Because the 9/20/18 Termination Letter was 
rescinded by BYD and Soderholm never terminated 
the Agreement, the Agreement remained in effect until 
January 20, 2021, the effective date of the 11/17/20 Ter-
mination Letter. 

 25. Having considered all of the evidence pre-
sented at trial and weighing the witnesses’ credibility, 
this Court finds that, although the Agreement re-
mained in effect until January 20, 2021, BYD made the 
decision to end its relationship with Soderholm shortly 
after Neshati left the company. By no later than Au-
gust 22, 2018, see Tr. Exh. 16, BYD stopped providing 
Soderholm with the information and resources neces-
sary for Soderholm to sell BYD products. 

 
D. Alleged Competition/Interference by Soder-

holm 

 26. In 2019, the Airports Division issued another 
RFP for Wiki Wiki buses. The 2019 RFP called for ei-
ther twelve electric, low-floor, forty-passenger buses or 
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twelve diesel, low-floor, forty-passenger buses. [E. Soder-
holm Direct at ¶ 48.] 

  a. The bids were opened on May 16, 2019. 
Soderholm and Creative Bus Sales each submitted a 
bid for diesel buses, and BYD submitted a bid for elec-
tric buses. There were no other bids, and Soderholm 
was not the lowest bidder. [Tr. Exh. 38.] 

  b. The terms of the RFP included that: 
“Award will be made to the lowest bid received for BAT-
TERY ELECTRIC BUSES regardless of any bids re-
ceived for DIESEL BUSES. If no bids are received for 
BATTERY ELECTRIC BUSES, then award will be 
made to the lowest bid received for DIESEL BUSES.” 
[Tr. Exh. 39 at SSL001098 (emphasis in original).] 

  c. After the bid opening, Erik Soderholm ar-
gued to Rosemary Neilson-Nenezich, who was with the 
Airports Division, that the Creative Bus Sales and 
BYD bids were nonresponsive because neither of those 
two entities had a Hawai`i dealer license, nor were 
those bids submitted through licensed dealers. [E. 
Soderholm Direct at ¶ 49.] According to Erik Soder-
holm, “[t]he State apparently reached the same opin-
ion” and rejected Creative Bus Sales’s and BYD’s bids 
on the ground that they were nonresponsive. Id.; see 
also Tr. Exh. 52 at 2 (Erik Soderholm states, in an 
email to Soderholm’s counsel about Soderholm’s as-
serted losses, that Soderholm “got BYD thrown out for 
bidding KM7 direct without a dealer”). 

  d. Soderholm was awarded the contract for 
its diesel bus bid. [Tr. Exh. 52 at 2.] 
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  e. BYD argues Soderholm “won the contract 
for a BYD’s [sic] competitor” and “acted for BYD’s com-
petitor and managed to have BYD’s bid . . . disquali-
fied.” [Scalzi Direct at ¶¶ 62, 74.] 

  f. Although there is evidence that Erik 
Soderholm presented arguments to the Airports Divi-
sion about why BYD’s bid should be disqualified, there 
is no evidence establishing why the Airports Division 
ultimately disqualified BYD’s bid. Thus, there is no ev-
idence that the Airports Division rejected BYD’s bid 
because of any actions or statements by Erik Soder-
holm. 

  g. Although Soderholm and BYD both bid in 
response to the 2019 RFP, they were not direct compet-
itors because Soderholm’s bid was for diesel buses, 
BYD’s bid was for electric buses, and the terms of the 
RFP provided that the lowest responsive bid for elec-
tric buses would be awarded the contract, regardless of 
any bids submitted for diesel buses. 

 27. On January 6, 2020, Erik Soderholm sent an 
email to Jared Schnader (“Schnader”), asking for “a 
copy of the Senate bill that passed Congress that stops 
U.S. transit agencies from receiving federal funding for 
Chinese rail & bus builders[.]” [Tr. Exh. 60 at 3.] The 
parties have not presented evidence identify what re-
lationship, if any, Schnader has to the parties or the 
events of this case. 

  a. On January 8, 2020, Schnader responded 
that the bill was signed by the president and became 
the National Defense Authorization Act. According to 
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Schnader, the act “gives transit agencies a 2 year grace 
period to comply. Meaning that transit agencies can 
purchase BYD buses for the next two years with Fed-
eral Funds.” [Id.] 

  b. The same day, Erik Soderholm forwarded 
Schnader’s email to individuals who were with various 
government entities in Hawai`i. [Id. at 2.] 

  c. On January 14, 2020, one of the individu-
als forwarded Erik Soderholm’s email to Scalzi and 
stated: “FYI. Please let me know if any of this is true 
and what impact it would have on BYD.” [Id.] 

  d. The record does not contain evidence re-
garding whether BYD responded to the January 14, 
2020 email. 

 28. BYD submitted to the City and County of 
Honolulu, Department of Transportation Services: a 
bid, dated June 15, 2020, in response to RFP-DTS: 
1295305; and a bid, dated June 17, 2020, in response 
to RFP-DTS: 1362224. [Tr. Exhs. 73, 74.] 

  a. According to Scalzi, BYD lost both bids be-
cause of Erik Soderholm’s email about the 2019 Na-
tional Defense Authorization Act. [Scalzi Direct at 
¶ 75.] Scalzi states “[t]hat email caused major concern 
about BYD to all Hawaii [public institutions and polit-
ical subdivisions] at the time.” [Id.] 

  b. BYD has not presented any evidence sup-
porting Scalzi’s speculation that Erik Soderholm’s email 
either caused BYD’s June 2020 bids to be rejected or 
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otherwise prevented any government entity in Hawai`i 
from purchasing or leasing BYD vehicles. 

 29. BYD also asserts it lost sales because of 
Soderholm’s actions before BYD attempted to termi-
nate the Agreement in the 9/20/18 Termination Letter. 
See Scalzi Direct at ¶ 73; Tr. Exh. 68 (table listing 
BYD’s asserted lost profits).4 

  a. The attempted sales to TPT/JTB and 
E`Noa, noted supra, are included among BYD’s alleged 
lost sales. 

  b. Based on Don Medeiros’s statements to 
Scalzi, described supra, BYD asserts that, because of 
Soderholm’s involvement, BYD lost the profit that 
BYD could have obtained from the sale of ten K9M 
buses to the County of Maui. [Tr. Exh. 68.] 

  c. BYD asserts the County of Hawai`i bus 
demonstration went well, but BYD lost the sale be-
cause the price that Soderholm quoted to the county 
was unreasonable. See Tr. Exh. 53 (email exchange 
about the demonstration); Tr. Exh. 68 (arguing Soder-
holm quoted a price for two used buses that was 
greater than BYD’s price for new buses). 

  d. BYD has not presented any evidence sup-
porting its positions that: the County of Maui would 
have purchased ten buses from BYD, if Soderholm was 

 
 4 Soderholm has objected to Trial Exhibits 68. Soderholm’s 
objections are overruled because this Court has only considered 
the exhibits as a summary of BYD’s arguments regarding its lost 
profits. 
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not involved; and the County of Hawai`i would have 
purchased two buses from BYD if it had been offered a 
lower price. 

  e. BYD’s position regarding the alleged lost 
sales to the County of Maui and the County Hawai`i is 
inconsistent with its arguments that that: it could deal 
directly with government entities when federal funds 
were to be used; and, even if it could not deal directly 
with a government entity, BYD could have engaged an-
other licensed Hawai`i dealer because the Agreement 
was not exclusive. 

 
E. Claims in this Case 

 30. The following claims in Soderholm’s Amended 
Complaint remained at the time of trial: 1) violation of 
MVILA, based on BYD’s attempt to cancel the Agree-
ment (“Count I”); 2) BYD’s conduct related to its at-
tempt to terminate the Agreement constituted bad 
faith, in violation of Haw. Rev. Stat. § 437-28(a)(21)(C) 
and § 437-58(g) (“Count II”); 3) BYD’s sales efforts that 
violated the licensing provision of the Agreement also 
constitute violations of the MVILA (“Count III”); 4) a 
misrepresentation claim based upon BYD’s represen-
tation to industry members that BYD has terminated 
the Agreement (“Count IV”); and 5) a claim for injunc-
tive relief, pursuant to Haw. Rev. Stat. § 437-36 (“Count 
VI”).5 

 
 5 The other two claims alleged in the Amended Complaint 
are no longer at issue in this case. See Order Granting in Part and 
Denying in Part Defendant’s Motion to Dismiss Count V of the  
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 31. BYD’s Counterclaim asserts the following: 
breach of contract (“Counterclaim Count I”); interfer-
ence with prospective contracts (“Counterclaim Count 
II”); and a claim seeking punitive damages (“Counter-
claim Count III”). 

 32. Because Soderholm’s Count VI and BYD’s 
Counterclaim Count II address remedies, this Court 
will not discuss those counts and substantive claims. 

 33. The parties agree that the amount in contro-
versy in this case exceeds $75,000. [Counterclaim at 
¶ 3; Counterclaim Answer at ¶ 2 (admitting the allega-
tions in Counterclaim ¶ 3).] 

 
II. CONCLUSIONS OF LAW 

A. Jurisdiction – Because the parties are diverse 
and the amount in controversy is met, this Court has 
diversity jurisdiction over the instant action. See 28 
U.S.C. § 1332(a)(1). 

 
B. Burden of Proof 

 1. Soderholm and BYD have both brought civil 
claims in this case and, as to each claim, the party 
seeking relief has the burden to prove the claim and 

 
First Amended Complaint Pursuant to Fed. R. Civ. P. 12(b)(6), 
filed 9/30/19 (dkt. no. 34) (dismiss Count V without prejudice); Mi-
nute Order, filed 11/19/19 (dkt. no. 38), at 2 (noting Soderholm did 
not file a second amended complaint to amend Count V); Stipula-
tion for Dismissal with Prejudice of Count VII for Constructive 
Trust; Order, filed 1/15/21 (dkt. no. 142). 
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the amount of damages. See Tourgeman v. Nelson & 
Kennard, 900 F.3d 1105, 1109 (9th Cir. 2018) (“It is one 
of the most basic propositions of law . . . that the plain-
tiff bears the burden of proving his case, including the 
amount of damages.’ ” (alteration in Tourgeman) (cita-
tion and internal quotation marks omitted)). 

 2. There can be different standards of proof de-
pending on the claim asserted: 

 The purpose of a standard of proof is 
“to instruct the factfinder concerning the 
degree of confidence our society thinks he 
should have in the correctness of factual 
conclusions for a particular type of adju-
dication.” In re Winship, 397 U.S. 358, 370 
(1970) (Harlan, J., concurring). Three 
standards of proof are generally recog-
nized, ranging from the “preponderance 
of the evidence” standard employed in 
most civil cases, to the “clear and convinc-
ing” standard reserved to protect particu-
larly important interests in a limited 
number of civil cases, to the requirement 
that guilt be proved “beyond a reasonable 
doubt” in a criminal prosecution. See Ad-
dington v. Texas, 441 U.S. 418, 423-424 
(1979). This Court has, on several occa-
sions, held that the “clear and convincing” 
standard or one of its variants is the ap-
propriate standard of proof in a particu-
lar civil case. See Addington v. Texas, 
supra, at 431 (civil commitment); Rosen-
bloom v. Metromedia, Inc., 403 U.S. 29, 52 
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(1971) (libel);[6] Woodby v. INS, 385 U.S. 
276, 285 (1966) (deportation); Chaunt v. 
United States, 364 U.S. 350, 353 (1960) 
(denaturalization). However, the Court 
has never required the “beyond a reason-
able doubt” standard to be applied in a 
civil case. “This unique standard of proof, 
not prescribed or defined in the Constitu-
tion, is regarded as a critical part of the 
‘moral force of the criminal law,’ In re 
Winship, 397 U.S., at 364, and we should 
hesitate to apply it too broadly or casually 
in noncriminal cases.” Addington v. Texas, 
supra, at 428. 

Cal. ex rel. Cooper v. Mitchell Bros.’ Santa Ana Theater, 
454 U.S. 90, 92-93 (1981) (per curiam) (footnote and 
some citations omitted). 

 3. “When a district court sits in diversity, . . . the 
court applies state substantive law to the state law 
claims.” Mason & Dixon Intermodal, Inc. v. Lapmaster 
Int’l LLC, 632 F.3d 1056, 1060 (9th Cir. 2011). There-
fore, Hawai`i law regarding the applicable burden of 
proof applies to the parties’ claims. 

 4. “[T]he preponderance of the evidence stand-
ard is defined as proof which leads the trier of fact to 
find that ‘the existence of the contested fact is more 
probable than its nonexistence.’ ” Luat v. Cacho, 92 
Hawai`i 330, 343, 991 P.2d 840, 853 (Ct. App. 1999) 

 
 6 Rosenbloom was overruled on other grounds by Gertz v. 
Robert Welch, Inc., 418 U.S. 323 (1974). 
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(quoting Masaki v. Gen. Motors Corp., 71 Haw. 1, 14, 
780 P.2d 566 574 (1989)). 

 5. “The ‘clear and convincing evidence’ standard 
is an intermediate standard of proof greater than a 
preponderance of the evidence, but less than proof be-
yond a reasonable doubt required in criminal cases.” 
Uyeda v. Schermer, 144 Hawai`i 163, 174, 439 P.3d 
115, 126 (2019) (citation and some internal quotation 
marks omitted), reconsideration denied, SCWC-16-
0000200, 2019 WL 1500014 (Hawai`i Apr. 4, 2019). “It 
is that degree of proof which will produce in the mind 
of the trier of fact a firm belief or conviction as to the 
allegations sought to be established, and requires the 
existence of a fact be highly probable.” Iddings v. Mee-
Lee, 82 Hawai`i 1, 13, 919 P.2d 263, 275 (1996) (cita-
tions omitted). 

 6. Because no provision of MVILA nor any case 
law addresses the standard of proof required for 
MVILA claims, this Court must predict how the Ha-
wai`i Supreme Court would decide the question of 
what standard of proof applies. See Trishan Air, Inc. v. 
Fed. Ins. Co., 635 F.3d 422, 427 (9th Cir. 2011); Burling-
ton Ins. Co. v. Oceanic Design & Constr., Inc., 383 F.3d 
940, 944 (9th Cir. 2004)). This Court predicts that the 
supreme court would hold that the preponderance of 
the evidence standard applies because that is applica-
ble standard of proof in administrative hearings re-
garding MVILA disputes. See Haw. Rev. Stat. § 437-
51(d). This Court will therefore apply the preponder-
ance of the evidence standard to Soderholm’s MVILA 
claims. 
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 7. The preponderance of the evidence standard 
also applies to BYD’s breach of contract claim. See 
Uyeda, 144 Hawai`i at 174, 439 P.3d at 126. 

 8. Count IV, Soderholm’s misrepresentation 
claim, is a fraud claim, and the elements of fraud must 
be proven by clear and convincing evidence. See Fisher 
v. Grove Farm Co., 123 Hawai`i 82, 103, 230 P.3d 382, 
403 (Ct. App. 2009) (citing Hawaii’s Thousand Friends 
v. Anderson, 70 Haw. 276, 286, 768 P.2d 1293, 1301 
(1989)). 

 9. In addition to fraud claims, Hawai`i courts ap-
ply the clear and convincing standard of proof to other 
claims that are based on based on willful and wonton 
misconduct. Iddings, 82 Hawai`i at 14, 919 P.2d at 276. 
Because BYD’s claim for interference with prospective 
contracts does not require proof of willful and wanton 
misconduct, this Court will apply the preponderance of 
the evidence standard to Counterclaim Count II. See 
Kahala Royal Corp. v. Goodsill Anderson Quinn & 
Stifel, 113 Hawai`i 251, 268 n.18, 151 P.3d 732, 749 
n.18 (2007) (listing the elements of a claim for inten-
tional or tortious interference with prospective busi-
ness advantage). 

 10. Any party’s entitlement to punitive damages 
must be established by clear and convincing evidence. 
See Iddings, 82 Hawai`i at 14, 919 P.2d at 276. 
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C. Count I – Soderholm’s MVILA Claim Based 
on the Attempted Cancellation of the Agree-
ment 

 11. Count I alleges the 9/20/18 Termination Let-
ter: violated Haw. Rev. Stat. § 437-58(a) because BYD 
attempted to terminate the Agreement upon only 
thirty days’ notice; and violated Haw. Rev. Stat. § 437-
52(3) because BYD lacked good cause to terminate the 
Agreement. [Amended Complaint at ¶¶ 18-21.] The 
Amended Complaint seeks an order enjoining BYD 
from improperly terminating the agreement. [Id. at pg. 
21, ¶ B.] 

 12. To the extent that Count I sought relief from 
defects in the 9/20/18 Termination Letter, the claim is 
moot because the 9/20/18 Termination Letter was re-
scinded. See, e.g., Palafox-Lugo v. Lombardo, 768 F. 
App’x 697, 698 (9th Cir. 2019) (“Because he has already 
obtained the relief he seeks, his claim is moot.” (citing 
Abdala v. INS, 488 F.3d 1061, 1065 (9th Cir. 2007) (ha-
beas petition moot where petitioner’s release and de-
portation “cur[ed] his complaints” about the length of 
his detention))). 

 13. To the extent that Count I argues Soderholm 
suffered damages because of BYD’s bad faith related 
to the 9/20/18 Termination Letter, the claim is duplica-
tive of Count II. 

 14. Soderholm has therefore failed to carry its 
burden of proof as to Count I, and BYD is entitled to 
judgment as to this claim. 
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D. Count II – MVILA Claim Based on Bad Faith 

 15. Count II alleges BYD engaged in bad faith 
conduct that violated MVILA, including: issuing the 
9/20/18 Termination Letter; and refusing to communi-
cate with Soderholm after it rescinded the 9/20/18 Ter-
mination Letter. [Amended Complaint at ¶¶ 25-27.] 

 16. Haw. Rev. Stat. § 437-52(a)(3) states: “A man-
ufacturer or distributor shall not: . . . . Cancel or fail to 
renew the franchise agreement of any dealer in the 
State without providing notice, and without good cause 
and good faith, as provided in section 437-58[.]” 

 17. Haw. Rev. Stat. § 437-58(a)-(d) states, in per-
tinent part: 

(a) A manufacturer or distributor shall 
give written notice to the dealer and the 
board of the manufacturer’s intent to ter-
minate, discontinue, cancel, or fail to re-
new a franchise agreement at least sixty 
days before the effective date thereof, and 
state with specificity the grounds being 
relied upon for such discontinuation, can-
cellation, termination, or failure to re-
new. . . .[7] 

(b) A dealer who receives notice of in-
tent to terminate, discontinue, cancel, or 
fail to renew may, within the sixty-day no-
tice period, file a petition in the manner 

 
 7 Section 437-58(a) identifies exceptions to the sixty-day re-
quirement, but none of the exceptions apply to the facts of this 
case. 
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prescribed in section 437-51 for a deter-
mination of whether such action is taken 
in good faith and supported by good 
cause. The manufacturer or distributor 
shall have the burden of proof that such 
action is taken in good faith and sup-
ported by good cause. 

(c) If the manufacturer’s or distributor’s 
notice of intent to terminate, discontinue, 
cancel, or fail to renew is based upon the 
dealer’s alleged failure to comply with 
sales or service performance obligations, 
the dealer shall first be provided with 
notice of the alleged sales or service defi-
ciencies and afforded at least one hun-
dred eighty days to correct any alleged 
failure before the manufacturer or dis-
tributor may send its notice of intent to 
terminate, discontinue, cancel, or fail to 
renew. Good cause shall not be deemed to 
exist if a dealer substantially complies 
with the manufacturer’s or distributor’s 
reasonable performance provisions within 
the one hundred eighty-day cure period, 
or if the failure to demonstrate substan-
tial compliance was due to factors that 
were beyond the control of the dealer. 

(d) Good cause shall not exist absent a 
breach of a material and substantial term 
of the franchise agreement. The existence 
of one or more circumstances enumerated 
in subsection (a)(1) through (6) above 
shall be presumed to be good cause, and 
the dealer shall have the burden of proof 
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to show that the action was not taken in 
good faith and supported by good cause. 

 18. MVILA did not impose on BYD any other 
duty of good faith that is relevant to the instant case. 
For example, Haw. Rev. Stat. § 437-28(a)(21)(C) is inap-
plicable because § 437-28 addresses when the MVILA 
Board can suspend, revoke, fine, refuse to issue, or re-
fuse to renew a license, and Haw. Rev. Stat. § 437-
52(a)(6) is inapplicable because there is no evidence 
that BYD required Soderholm to construct, renovate, 
or substantially alter Soderholm’s facilities. To the ex-
tent that Soderholm argues BYD engaged in bad faith 
conduct unrelated to the attempted termination of the 
Agreement, Soderholm’s argument is rejected. 

 19. The 9/20/18 Termination Letter stated BYD 
was terminating the Agreement because it was “dissat-
isfied with Soderholm’s performance.” [Tr. Exh. 23.] It 
would have been permissible for BYD to terminate the 
Agreement for this reason if BYD had complied with 
the requirements of § 437-58. See § 437-58(c) (“If the 
manufacturer’s or distributor’s notice of intent to ter-
minate, discontinue, cancel, or fail to renew is based 
upon the dealer’s alleged failure to comply with sales 
or service performance obligations. . . .”). 

 20. If BYD had provided Soderholm with the re-
quired sixty-day-notice prior to termination, Soder-
holm could have filed a petition for a hearing with the 
State of Hawai`i Department of Commerce and Con-
sumer Affairs (“DCCA”). See § 437-58(b); Haw. Rev. Stat. 
§ 437-51(a). While such a petition and any judicial 
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proceedings initiated seeking review of the resulting 
decision were pending, the Agreement would have re-
mained in effect. See § 437-58(e) (“the franchise agree-
ment shall remain in effect until a final judgment is 
entered after all appeals are exhausted, and during 
that time the dealer shall retain all rights and reme-
dies pursuant to the franchise agreement, including 
the right to sell or transfer the franchise”). 

 21. Based on the parties’ correspondence, it was 
clear that, even after the 10/18/18 Rescission Email, 
BYD wanted to terminate the Agreement, but there 
was a dispute between the parties about the details of 
the termination. Although there was no DCCA petition 
pending during the period in question, the principle be-
hind § 437-58(e) applies to the dispute. The Agreement 
remained in effect, and Soderholm retained all of its 
rights thereunder until the dispute was resolved. 

 22. Under the Agreement, Soderholm had the 
right to “buy new BYD Products,” [Tr. Exh. 1 at 2, art. 
I, first ¶ a,] but, beginning August 22, 2018, BYD de-
prived Soderholm of that right. However, once Soder-
holm filed this action, Soderholm stopped attempting 
to exercise its right to buy BYD products for resale.8 

 23. This Court therefore concludes that BYD 
failed “to fully comply with [the Agreement], and to act 
in a fair and equitable manner towards” Soderholm be-
cause BYD deprived Soderholm of Soderholm’s rights 

 
 8 This Court has included the filing of this action as the last 
date when Soderholm attempted to exercise its right to buy BYD 
products, based on Erik Soderholm’s testimony. 
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under the Agreement before their dispute regarding 
the termination of the Agreement was resolved. See 
Haw. Rev. Stat. § 437-58(h) (“As used in this section, 
‘good faith’ means the duty of each party to any fran-
chise agreement to fully comply with that agreement, 
and to act in a fair and equitable manner towards each 
other.”). 

 24. Soderholm has carried its burden of proof 
and established, by a preponderance of the evidence, 
that BYD failed to act in good faith in relation to its 
attempt to terminate the Agreement during the period 
from August 22, 2018 to February 28, 2019. Soderholm 
is therefore entitled to judgment as to Count II. 

 
E. Count III – MVILA Claim Based on Im-

proper Sales 

 25. Count III alleges BYD engaged in sales in 
Hawai`i that violated MVILA and that such sales were 
unfair to Soderholm. The Amended Complaint cites 
BYD’s attempt to negotiate directly with the County of 
Hawai`i at a price that was lower than what Soder-
holm could offer to the county and BYD’s arrangement 
with E`Noa. [Amended Complaint at ¶¶ 31-32.] 

 26. It is not necessary for this Court to decide the 
issue of whether, and if so under what circumstances, 
BYD could sell directly to government entities in Ha-
wai`i before it obtained a dealer’s license. There is no 
evidence in the record that BYD completed a sale to 
the County of Hawai`i, or any other government entity 
in the State of Hawai`i, during the relevant period. 
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 27. This Court has found that BYD did not com-
plete a sale to E`Noa. Further, there is no evidence in 
the record that BYD completed a sale to any other pri-
vate customer in Hawai`i, during the relevant period. 

 28. To the extent that Soderholm alleges that it 
suffered damages as a result of BYD’s unsuccessful at-
tempts to make sales in Hawai`i without Soderholm, it 
has only established by a preponderance of the evi-
dence that BYD made such attempts. Soderholm has 
not proven by a preponderance of the evidence, that it 
suffered damages that were caused by BYD’s attempts. 

 29. Soderholm has failed to carry its burden of 
proof as to its claim based on BYD’s sales activities 
that allegedly violated MVILA, and BYD is entitled to 
judgment as to Count III. 

 
F. Count IV – Misrepresentation 

 30. Count IV alleges that, after the 9/20/18 Ter-
mination Letter was issued, BYD represented to indus-
try members that it had terminated Soderholm as its 
dealer. [Amended Complaint at ¶ 39.] Further, BYD al-
legedly continued to make this representation after it 
rescinded the 9/20/18 Termination Letter. [Id. at ¶ 41.] 
Count IV alleges these were material misrepresenta-
tions that caused damage to Soderholm. [Id. at ¶ 42.] 

 31. The elements of an intentional misrepresen-
tation claim are: “(1) false representations were made 
by defendants; (2) with knowledge of their falsity (or 
without knowledge of their truth or falsity); (3) in 
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contemplation of plaintiff ’s reliance upon these false 
representations; and (4) plaintiff did rely upon them.” 
Ass’n of Apartment Owners of Newtown Meadows ex 
rel. its Bd. of Directors v. Venture 15, Inc., 115 Hawai`i 
232, 263, 167 P.3d 225, 256 (2007) (brackets, emphasis, 
and citation omitted). 

 32. Because Soderholm has failed to establish 
these elements by clear and convincing evidence, BYD 
is entitled to judgment as to Count IV. 

 
G. Counterclaim Count I – Breach of Contract 

 33. Counterclaim Count I alleges Soderholm 
breached the Agreement by, inter alia: failing to pro-
vide effective sales performance; failing to build and 
maintain customer confidence in Soderholm and BYD; 
offering BYD’s vehicles for sale at unreasonable prices; 
denying BYD of its right to sell directly to public enti-
ties; and interfering with BYD’s contacts and potential 
sales. [Counterclaim at ¶¶ 13(a)-(c).] 

 34. Examples of Soderholm’s alleged failure to 
build and maintain customer confidence include Soder-
holm’s “marketing through bullying of customers” and 
setting prices so high that it constituted gouging of the 
customers. [Scalzi Direct at ¶¶ 16, 22; Tr. Exh. 1 
(Agreement) at 2, art. I, second ¶ b.] 

 35. This Court has stated: 

Under Hawai`i law, the elements of a 
breach of contract claim are (1) the con-
tract at issue; (2) the parties to the 
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contract; (3) whether plaintiff performed 
under the contract; (4) the particular pro-
vision of the contract allegedly violated 
by defendants; and (5) when and how de-
fendants allegedly breached the contract. 

RSMCFH, LLC v. FareHarbor Holdings, Inc., 361 
F. Supp. 3d 981, 991 (D. Hawai`i 2019) (brackets, cita-
tions, and internal quotation marks omitted); see also, 
e.g., Low v. Honolulu Rapid Transit Co., 50 Haw. 582, 
585, 445 P.2d 372, 376 (1968) (“One of the basic ele-
ments in proving a breach of a contract of this nature 
is a showing by the plaintiff either that he has per-
formed the contract or that during the term of the con-
tract he was ready, willing and able to perform.” 
(citations omitted)). 

 36. This Court has concluded that BYD deprived 
Soderholm of Soderholm’s right under the Agreement 
to buy BYD products for resale. Thus, because BYD 
could have, but refused to, fully perform under the 
Agreement, BYD cannot prevail on a breach of contract 
claim against Soderholm. 

 37. Further, even if BYD established that Soder-
holm breached the Agreement during a period when 
BYD was fully performing under the Agreement, BYD 
has not carried its burden to prove that it suffered 
damages because of the breach. See Tourgeman, 900 
F.3d at 1109. BYD has not presented any evidence that 
it would have made sales but for Soderholm’s actions. 
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 38. Because BYD has failed to carry its burden 
of proof, Soderholm is entitled to judgment as to Coun-
terclaim Count I. 

 
H. Counterclaim Count II – Interference with 

Prospective Contracts 

 39. Counterclaim Count II alleges Soderholm 
“interfer[ed] with BYD’s contacts and potential sales 
to customers, including public entities[.]” [Counter-
claim at ¶ 16.] Trial Exhibit 68 identifies the prospec-
tive contracts that BYD alleges it lost because of 
Soderholm’s actions. 

 40. Counterclaim Count II is effectively a claim 
for tortious interference with prospective business ad-
vantage, the claims of which are: 

(1) the existence of a valid business relation-
ship or a prospective advantage or expectancy 
sufficiently definite, specific, and capable of 
acceptance in the sense that there is a reason-
able probability of it maturing into a future 
economic benefit to the plaintiff; (2) knowl- 
edge of the relationship, advantage, or expec-
tancy by the defendant; (3) a purposeful intent 
to interfere with the relationship, advantage, 
or expectancy; (4) legal causation between the 
act of interference and the impairment of the 
relationship, advantage, or expectancy; and 
(5) actual damages. 

Field v. Nat’l Collegiate Athletic Ass’n, 143 Hawai`i 
362, 378, 431 P.3d 735, 751 (2018) (emphasis and cita-
tion omitted). 
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 41. As to the second Wiki Wiki bid and the two 
bids in response to the City and County of Honolulu 
RFPs, BYD alleges it lost those prospective contracts 
because Erik Soderholm challenged BYD’s ability to 
bid without a licensed dealer, as he asserted was re-
quired by Hawai`i law and because he questioned 
whether county funds could be used after 2021 in light 
of the National Defense Authorization Act. First, BYD 
has not presented evidence that the government enti-
ties decided not to award BYD the contracts because of 
Erik Soderholm’s statements. Second, the existence 
and specific provisions of a state or federal law are 
facts, and the laws addressed subjects that are rele-
vant to the industry which Soderholm and BYD are in-
volved in. Erik Soderholm discussed his opinions 
about the effect of those laws with people who repre-
sented potential customers of both Soderholm and 
BYD. These potential customers were sophisticated 
parties who could confirm, through their own inde-
pendent investigation, whether Erik Soderholm’s opin-
ions about the law were reliable. In fact, one of the 
customer representatives who Erik Soderholm con-
tacted asked BYD about Erik Soderholm’s statements. 
See Tr. Exh. 60 at 2. Moreover, these customers could 
have investigated the existence and effect of the rele-
vant laws without Erik Soderholm’s statements. This 
Court therefore concludes that BYD has failed to es-
tablish that Erik Soderholm’s statements of opinion 
about the relevant laws were legal causes of BYD’s fail-
ure to obtain either the 2019 Wiki Wiki contract or the 
City and County of Honolulu contracts. 
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 42. As to the other prospective contracts that 
BYD alleges it lost because of Soderholm’s excessive 
prices or because Erik Soderholm’s abrasive style in 
business negotiations, BYD has also failed to establish 
causation. There is no evidence that BYD would have 
completed the sales at issue without Soderholm’s in-
volvement. For example, although BYD alleges it lost 
a potential sale of two buses to E`Noa because of the 
excessive price that Soderholm offered E`Noa, BYD 
later engaged in direct negotiations with E`Noa, with-
out Soderholm, but BYD never completed a sale be-
cause the price that BYD offered was still too high. 
BYD has also failed to present sufficient credible evi-
dence that the County of Maui would have purchased 
BYD vehicles, but the county did not do so because 
county personnel disliked working with Soderholm. 

 43. Because BYD has failed to carry its burden 
of proof as to any of the prospective contracts it alleg-
edly lost, Soderholm is entitled to judgment as to 
Counterclaim Count II. 

 
I. Remedies 

 44. Soderholm is entitled to damages as to Count 
II, i.e., actual and statutory damages related to BYD’s 
unsuccessful attempt to terminate the Agreement dur-
ing the period from August 22, 2018 to February 28, 
2019. 

  a. Although given the opportunity to iden-
tify evidence in the record establishing the actual dam-
ages that Soderholm incurred as a result of BYD’s 
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unsuccessful attempt to terminate the Agreement dur-
ing the period from August 22, 2018 to February 28, 
2019, Soderholm failed to do so. This Court therefore 
concludes that Soderholm has not carried its burden of 
proof as to actual damages. 

  b. Haw. Rev. Stat. § 437-58(g) states: 

In addition to the other compensation set 
forth in this section, upon the termina-
tion, discontinuation, cancellation, or fail-
ure to renew the franchise agreement by 
a manufacturer or distributor without 
good cause and good faith; . . . the manu-
facturer or distributor shall compen-
sate the dealer at the fair market 
value for the dealer’s capital invest-
ment, which shall include the going 
business value of the business, good-
will, property, and improvement owned 
or leased by the dealer for the pur-
pose of the franchise as of the effec-
tive date of the termination or one 
day prior to the date of the notice, 
whichever is greater. The compensa-
tion shall be paid to the dealer no later 
than ninety days from the date of the 
franchise termination, discontinuation, 
cancellation, or failure to renew. 

(Emphasis added.) 

  c. The Court finds that Soderholm has estab-
lished, by a preponderance of the evidence, that the 
fair market value of its capital investment for purposes 
of § 437-58(g) is $300,220.18. [Direct Testimony/Expert 
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Report of Thomas T. Ueno (“Ueno Report”), filed 1/11/21 
(dkt. no. 122), at PageID #: 1129, 1137.] 

   1) The Court finds that all of the items 
listed in Mr. Ueno’s Exhibit 2 were capital investments 
made by Soderholm to enable it to sell BYD products. 

   2) The Court rejects BYD’s argument 
that the value of those items must be discounted for, 
inter alia, depreciation. The Court finds that the 
amounts reflected in Mr. Ueno’s Exhibit 2 reflect the 
fair market value of the investment Soderholm 
made for purposes of the BYD franchise. The issue  
of whether Soderholm’s recovery of $300,220.18 ulti-
mately has tax consequence does not affect the award 
of § 437-58(g) damages. 

  d. Because this Court has concluded that 
BYD violated MVILA only from the period from Au-
gust 22, 2018 to February 28, 2019, this Court con-
cludes that, under § 437-58(g), Soderholm is only 
entitled to recover the going value of its business dur-
ing that period. 

   1) The Court rejects Soderholm’s argu-
ment that the value of its business during the relevant 
period “is equal to the present worth of the future 
benefits of ownership[,]” i.e., “the expected markups on 
future sales opportunities – known and yet to be devel-
oped.” [Ueno Report at PageID #: 1131.] This method 
of calculating the value of Soderholm’s business from 
August 22, 2018 to February 28, 2019 is unnecessarily 
speculative. 
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   2) The Court finds that the testimony of 
BYD’s expert witness, which is based upon Soder-
holm’s total income during specific years, accurately 
measures the value of Soderholm’s business during the 
relevant period. See Direct Testimony/Expert Report of 
Kimo Todd (“Todd Report”), filed 1/11/21 (dkt. no. 125), 
at PageID #: 1180-81 (stating Soderholm’s total income 
for 2018 was $2,433,786). 

   3) Soderholm’s total income, i.e., gross 
profit, for 2019 was $2,344,049. [Tr. Exh. 57, filed 1/14/21 
(dkt. no. 137-6).] 

   4) The Court calculates the value of 
Soderholm’s business during the relevant period as fol-
lows: 

2018 $2,433,786.00 / 365 days = $6,667.91 per day 
2019 $2,344,049.00 / 365 days = $6,422.05 per day 

August 22, 2018 to December 31, 2018 = 132 days 
January 1, 2019 to February 28, 2019 = 59 days 

$6,667.91 * 132 days = $   880,164.12 
$6,422.05 *  59 days = $   378,900.95 
  Grand total = $1,259,065.07 

   5) The Court therefore awards Soder-
holm $1,259,065.07, representing the “going business 
value of the business” during the period of the MVILA 
violation, pursuant to § 437-58(g). 

   6) The total amount of the § 437-58(g) 
award is $1,559,285.25. 
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  e. In addition, because § 437-58(g) requires 
that the compensation “be paid to the dealer no later 
than ninety days from the date of the franchise ter-
mination, discontinuation, cancellation, or failure to 
renew[,]” and BYD never paid the § 437-58(g) compen-
sation, the Court concludes that an award of prejudg-
ment interest on the § 437-58(g) award is appropriate. 

   1) “State law governs prejudgment in-
terest in a diversity action.” Westport Ins. Corp. v. Cal. 
Cas. Mgmt. Co., 916 F.3d 769, 781 (9th Cir. 2019) (cita-
tion omitted). “Under Hawaii law, the award of pre-
judgment interest is within the discretion of the court.” 
Pac. Com. Servs., LLC v. LVI Env’t Servs., Inc., Civ. No. 
16-00245 JMS-KJM, 2018 WL 3826773, at *33 (D. Ha-
wai`i Aug. 10, 2018) (citations omitted). 

   2) This district court has stated: 

 Hawaii law permits an award of pre-
judgment interest in civil cases. See 
[Haw. Rev. Stat.] § 636-16. The decision to 
award prejudgment interest rests within 
the court’s discretion. See Tri-S Corp. v. 
W. World Ins. Co., 110 Haw. 473, 498, 135 
P.3d 82, 107 (2006). In exercising that 
discretion, a court must first consider 
whether either party is at fault for any 
delays leading to the final judgment. Id. 
If neither party is at fault, “the trial court 
may still award or deny prejudgment in-
terest in its discretion, depending on the 
circumstances of the case.” Id. Generally, 
however, the circumstances only justify 
an award of prejudgment interest if “ ‘the 
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issuance of judgment [was] greatly de-
layed.’ ” Cty. of Hawai`i v. C & J Coupe 
Family Ltd. P’ship (Coupe I), 120 Haw. 
400, 410, 208 P.3d 713, 723,(2009) (em-
phasis in original) (quoting Tri-S Corp., 
110 Haw. at 498, 135 P.3d at 107); see also 
Cty. of Hawaii v. C & J Coupe Family Ltd. 
P’ship (Coupe II), 124 Haw. 281, 312, 242 
P.3d 1136, 1167 (2010) (“a trial court can 
award prejudgment interest for any 
substantial delay in the proceedings” 
(emphasis in original) (quotation marks 
omitted)). 

Philadelphia Indem. Ins. Co. v. Ohana Control Sys., 
Inc., CIVIL NO. 17-00435-SOM-RT, 2020 WL 2025351, 
at *7 (D. Hawai`i Apr. 27, 2020) (alteration and empha-
ses in Philadelphia Indem.). 

   3) In this case, neither party was at 
fault for any delay leading to the final judgment. How-
ever, this Court concludes that an award of prejudg-
ment interest is warranted because of the substantial 
delay in the payment of the § 437-58(g) compensation. 

   4) Because the Agreement does not 
specify a rate, prejudgment interest will be awarded at 
a rate of 10% per year, see Haw. Rev. Stat. Ann. § 478-
2, and a corresponding rate of 0.027% per day for any 
fraction of a year. 

   5) Soderholm terminated the franchise 
as a result of BYD’s MVILA violation on February 28, 
2019. BYD was required to pay the § 437-58(g) com-
pensation within ninety days thereafter, i.e. by May 30, 
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2019. The Court therefore concludes that prejudgment 
interest began to accrue as of May 31, 2019. 

   6) The Court therefore awards $311,857.05 
in prejudgment interest for the period from May 31, 
2019 to May 31, 2021, and $421.01 per day from June 
1, 2021 until the date that judgment is entered. 

 45. Soderholm requests “[a] permanent injunc-
tion . . . against BYD preventing it from continuing to 
solicit and offer to sell its motor vehicles in any county 
within the State of Hawaii in which it does not have a 
dealer license or is not using a licensed dealer pursu-
ant to the HMVILA.” [Soderholm Closing Brief at 50.] 
This request is denied because this Court concludes 
that such regulation of BYD’s sales activities is re-
served to the MVILA Board. See generally Haw. Rev. 
Stat. § 437-28. 

 46. This Court concludes that Soderholm waives 
and/or has abandoned all of the other requests for in-
junctive relief contained in the Amended Complaint. 

 47. Insofar as Soderholm has prevailed as to 
Counterclaim Counts I and II, BYD is not entitled to 
any of the relief requested in the Counterclaim. 

 48. This Court concludes that Soderholm is the 
prevailing party and is entitled to an award of reason-
able attorneys’ fees and costs pursuant to Haw. Rev. 
Stat. § 437-28.5(c). After the final judgment has been 
entered, Soderholm shall file a motion for attorneys’ 
fees and costs, in compliance with all applicable court 
rules, to determine the amount of the award. The 
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motion will be referred to the magistrate judge and de-
cided in the normal course. Soderholm’s motion for at-
torneys’ fees and costs should attempt to identify the 
fees and costs attributable to Count II. This Court 
makes no findings or conclusions as to the issue of 
whether other authority supports an award of attor-
neys’ fees and costs incurred in connection with Soder-
holm’s defense against the Counterclaim. 

 
III. ORDER REGARDING FINDINGS OF 

FACT AND CONCLUSIONS OF LAW 

 AND NOW, following the conclusion of a bench 
trial in this matter, and in accordance with the forego-
ing Findings of Fact and Conclusions of Law, it is 
HEREBY ORDERED that: 

 1. Judgment shall be entered in favor of Soder-
holm as to Count II of the First Amended Complaint, 
filed June 7, 2019. 

 2. Soderholm is awarded $1,559,285.25 in statu-
tory damages, pursuant to Haw. Rev. Stat. § 437-58(g). 

 3. The Court awards Soderholm prejudgment in-
terest in the amount of $311,857.05 for the period from 
May 31, 2019 to May 31, 2021, and $421.01 per day 
from June 1, 2021 until the date that judgment is en-
tered. 

 4. Judgment shall be entered in favor of BYD as 
to all of the other claims that remain in the First 
Amended Complaint. 
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 5. Judgment shall be entered in favor of Soder-
holm as to all of the claims in BYD’s Counterclaim, 
filed November 19, 2019. 

 IT IS SO ORDERED. 

 DATED AT HONOLULU, HAWAII, September 22, 
2021. 

    [SEAL] 
 /s/ Leslie E. Kobayashi 
 Leslie E. Kobayashi 

United States District Judge 
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

SODERHOLM SALES 
AND LEASING, INC., 

Plaintiff-counter- 
defendant-Appellee, 

 v. 

BYD MOTORS, INC., 

Defendant-counter-claimant- 
Appellant. 

Nos. 21-16778 and 
21-16779 

D.C. No. 
1:19-cv-00160-LEK-
KJM 
District of Hawaii, 
Honolulu 

ORDER 

(Filed Dec. 22, 2022) 
 
Before: SCHROEDER, RAWLINSON, and BRESS, Cir-
cuit Judges. 

 Judges Schroeder and Rawlinson voted to deny, 
and Judge Bress voted to grant, the Petition for Panel 
Rehearing. 

 Judges Rawlinson and Bress voted to deny, and 
Judge Schroeder recommended denying, the Petition 
for Rehearing En Banc. 

 The full court has been advised of the Petition for 
Rehearing En Banc, and no judge of the court has re-
quested a vote. 

 Defendant-Appellant’s Petition for Panel Rehear-
ing and Petition for Rehearing En Banc, filed Novem-
ber 23, 2022, is DENIED. 
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PETITION FOR PANEL REHEARING 
PETITION FOR REHEARING EN BANC 

I. INTRODUCTION 

 The Panel’s attached Memorandum disposition 
conflicts with Salve Regina College v. Russell, 499 U.S. 
225, 111 S. Ct. 1217; 113 L. Ed. 2d 190 (1991) (“Salve 
Regina”). The majority has affirmed the District Court’s 
appealed decision without having conducted a de novo 
review of the District Court’s decision on the Hawaii 
statutory issues presented in this matter. 

 This matter involves claims by Plaintiff-Appellee 
SODERHOLM SALES AND LEASING, INC. (“SSLI”), 
a motor vehicle distributor, against Defendant- 
Appellant-Petitioner BYD MOTORS INC. (“BYD”), a 
manufacturer, for statutory damages under the Hawaii 
Motor Vehicle Industry Licensing Act. None of the find-
ings or conclusions of the District Court regarding lia-
bility were contested. BYD’s appeal raised only issues 
of statutory interpretation regarding the District 
Court’s award of statutory damages under HRS §437-
58(g), i.e., the District Court’s power, under the exist-
ing wording of the statute, to issue the award it issued. 

 Relevant findings and conclusions of the District 
Court and undisputed evidence in the record can be 
summarized as follows. At the end of 2016, BYD, which 
manufactures electric buses, entered into a franchise 
agreement with SSLI, a licensed motor vehicle dealer, 
for sale of BYD’s electric buses in Hawaii.1 At that 

 
 1 FF 3, 1-ER-8. 
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time, SSLI had ongoing franchises for 17 unrelated gas 
and diesel bus manufacturers,2 and was realizing sales 
of $8 million and total income of $1.8 million.3 

 During the life of the franchise, SSLI never man-
aged to sell a single BYD bus.4 It only sold one BYD 
SUV, essentially at cost, realizing $1,500 gross reve-
nue,5 and it incurred unreimbursed costs in excess of 
$300,000.6 

 On August 22, 2018, BYD issued a notice of termi-
nation of the franchise,7 to which SSLI objected,8 and 
BYD rescinded the notice.9 However, after rescission, 
BYD did not respond to SSLI’s inquiries about poten-
tial sales.10 The District Court held that BYD’s attempt 
to terminate and its subsequent failure to respond to 
SSLI’s sales inquiries, were made in bad faith.11 In 
turn, SSLI stopped attempting to exercise its right to 
buy BYD products for resale by February 28, 2019.12 
The District Court found that BYD’s bad faith conduct 

 
 2 2-ER-310, ¶5, 317-318, ¶20, 2-ER-168, lines 6-9 (Soderholm 
direct and trial testimony). 
 3 Tr. Ex. 56, 2-ER-223 at 230-232. 
 4 2-ER-157 at p. 167, lines 14-25. 
 5 Id. 
 6 2-ER-263 at 275 (Ueno). 
 7 FF 16, 1-ER-25. 
 8 FF 17 and FF 17.a-f, 1-ER-26-27. 
 9 FF 18, 1-ER-27. 
 10 FF 19 and FF 19.a-e, 1-ER-27-29. 
 11 CL 17-24, 1-ER-43-47. 
 12 CL 44.e(5), 1-ER-58, CL 22 and fn. 8, 1-ER-46. 
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started on August 22, 2018 and ended on February 28, 
2019.13 

 The District Court further found that BYD’s at-
tempt to terminate the franchise in 2018 was not le-
gally effective and the franchise agreement remained 
in effect.14 On November 17, 2020, BYD issued another 
notice of termination to which SSLI did not object, 
and which the District Court found became effective 
on January 20, 2021.15 The District Court found ex-
pressly: 

 24. Because the 9/20/18 Termination Letter was 
rescinded by BYD and Soderholm never terminated 
the Agreement, the Agreement remained in effect until 
January 20, 2021, the effective date of the 11/17/20 Ter-
mination Letter.16 

 The District Court made no finding of bad faith as 
to the actual termination in 2021.17 

 SSLI failed to prove any actual damages arising 
from BYD’s bad faith conduct.18 Accordingly, the Dis-
trict Court awarded only statutory damages under 
HRS §437-58(g). 

 
 13 CL 17-24, Id. at 43-47. 
 14 FF 25, 1-ER-31, CL 19-21, 1-ER-45-46. 
 15 FF 23, FF 24, 1-ER-30-31. 
 16 FF24, 1-ER-31. 
 17 FF 23, FF 24, 1-ER-30-31. 
 18 CL 44 and 44a, 1-ER-53-54. 
 



App. 71 

 

 The District Court awarded SSLI statutory dam-
ages of approximately $1.3 million under HRS §437-
58(g) for its capital investment in the franchise.19 The 
District Court rejected the valuation of SSLI’s fran-
chise for BYD by SSLI’s expert, Ueno, as speculative.20 
Instead, the District Court calculated this amount by 
taking SSLI’s total income from its 17 other franchises 
in 2018 and 2019 and apportioning it to the seven 
months, from August 22, 2018 until February 28, 2019, 
during which the Court found BYD to have acted in 
bad faith.21 

 The District Court also awarded SSLI approxi-
mately $300,000 under HRS §437-58(g) for the pur-
chase price of 4 SUVs and a forklift which SSLI 
purchased from BYD and used in its business.22 It was 
undisputed, and the District Court found, that SSLI 
purchased these items between January and August 
2017 and used them in its business,23 as evidenced by 
trial testimony24 and SSLI having depreciated the SUVs 
on its tax returns.25 

 
 19 CL 44.d(4), 1-ER-56 
 20 CL 44.d(1), 1-ER-55. 
 21 CL 44.d(2) and 44.d(4), 1-ER-56. 
 22 CL 44.c, 1-ER-54, referring to 2-ER-275 (Ueno) (showing 
“SSL Out Of Pocket Expenses Related to BYD”), CL 44.c(2), 1-ER-
55. 
 23 FF 6.b, c, 1-ER-12-13, FF 6.f,g, h 1-ER-14, 
 24 Trial Tr., 2-ER-172, line 11 – 180, line 6 (Soderholm); 2-
ER-304, ¶71-72 (Scalzi direct). 
 25 Tr. Ex. 58, 2-ER-234-240, 243-244; Trial Tr., 2-ER-157 at 
176, line 18 – 177, line 6, and 177, lines 13-21 (Soderholm). 
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II. BYD’s ARGUMENTS BASED ON HRS 437-
58(g) 

 BYD appealed the award of statutory damages on 
the basis that the HRS §43758(g) did not authorize the 
award made by the District Court. HRS §437-58(g) pro-
vides that: 

upon the termination, discontinuation, can-
cellation, or failure to renew the franchise 
agreement by a manufacturer or distributor 
without good cause and good faith . . . the 
manufacturer or distributor shall compensate 
the dealer at the fair market value for the 
dealer’s capital investment, which shall in-
clude the going business value of the business, 
goodwill, property, and improvement owned or 
leased by the dealer for the purpose of the 
franchise as of the effective date of the termi-
nation or one day prior to the date of the no-
tice, whichever is greater. 

 BYD argued, inter alia, that: 

 (1) HRS §437-58(g) provides expressly that the 
manufacturer “shall compensate the dealer at the 
fair market value for the dealer’s capital investment, 
which shall include the going business value of the 
business, goodwill, property, and improvement owned 
or leased by the dealer for the purpose of the franchise 
as of the effective date of the termination or one 
day prior to the date of the notice, whichever is 
greater.” However, the District Court never conducted 
valuation on either of the statutory dates, and never 
made any finding as to the date of valuation. Instead, 
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the District Court awarded SSLI its actual income 
from its unrelated other franchises during the period 
of BYD’s bad faith, unrelated to any termination. This 
award plainly is not authorized by the statute. 

 (2) HRS §437-58(g) does not provide for an award 
of the purchase price of the dealer’s equipment or in-
ventory. Again, the statute specifies fair market value 
on one of the two statutory valuation dates. The Dis-
trict Court’s award of purchase price of the SUVs and 
forklift was contrary to the plain language of the stat-
ute. 

 (3) HRS §437-58(g) by its own express terms ap-
plies only upon “the termination, discontinuation, 
cancellation, or failure to renew the franchise 
agreement by a manufacturer or distributor with-
out good cause and good faith.” and the District 
Court had expressly found and concluded that BYD’s 
attempt to terminate the franchise in 2018 was not 
legally effective and the franchise remained in effect 
until it was terminated without objection in 2021. 
Therefore, a bad faith termination that was required 
to trigger statutory damages never happened by the 
express finding and conclusion of the District Court. 

 (4)HRS §437-58(g) specifies compensation “for the 
dealer’s capital investment . . . for the purpose of 
the franchise,” not dealer’s other unrelated fran-
chises. Nowhere does it authorize award of a value of a 
dealer’s multiple successful franchise for termination 
of a losing, worthless franchise. 
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III. THE MAJORITY FAILED TO CONDUCT 
DE NOVO REVIEW 

 As previously mentioned, the District Court did 
not conduct the valuation on either of the statutory 
valuation dates “as of the effective date of the ter-
mination or one day prior to the date of the no-
tice.” Instead, the District Court disregarded this 
plain language of the statute and fashioned its own 
remedy, not authorized by the statute. 

 The majority of the Panel, in its Memorandum, did 
exactly the same thing. It did not even acknowledge 
the existence of this key statutory language. The ma-
jority simply disregarded this language, as if it never 
existed. 

 The majority disregarding, without any explana-
tion, the same key statutory language that the District 
Court had disregarded, was not a “de novo review” as 
required by Salve Regina. In Hawaii, it is the: 

cardinal rule of statutory construction that a 
statute ought upon the whole be so con-
structed that, if it can be prevented, no clause, 
sentence or word shall be superfluous, void, or 
insignificant. 

Wright v. Home Depot U.S.A., 111 Haw. 401, 410, 142 
P.3d 265, 274 (Haw. 2006) (“Wright”) citing In re City & 
County of Honolulu Corp. Counsel, 54 Haw. 356, 373, 
507 P.2d 169, 178, 54 Haw. 412 (1973). 

 Salve Regina required the majority of the Panel to 
at least: (1) review HRS §437-58(g) in its entirety; and 
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(2) explain how the District Court’s failure to conduct 
the valuation on the “effective date of termination,” or 
“one day prior to the date of notice,” did not render the 
express statutory requirement of valuation on either 
of these dates “superfluous, void, or insignificant.” 
The majority plainly did neither. 

 There can be no meaningful discussion, let alone a 
“de novo review” of the District Court’s ruling award-
ing damages under HRS §437-58(g), without address-
ing this statutory language. The majority asserts 
(Memorandum at 4) that: 

Consistent with its determination that Soder-
holm was only entitled to damages for the 
period of the bad faith discontinuation, the 
district court divided the total yearly income 
for each year into average daily income and 
multiplied that by the number of bad faith 
days in each year to calculate the damages. 

 This assertion merely recites what the District 
Court had done, without beginning to explain how it 
squares with the statutory requirement of valuation 
either on the “effective date of termination,” or “one 
day prior to the date of notice.” 

 The majority’s assertion (Memorandum at 2) that: 

the district court reasonably concluded that 
BYD discontinued the franchise agreement 
when it ceased all communications with Soder-
holm. 

fails to explain how this “reasonable conclusion,” which 
was nowhere made by the District Court, can be 
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reconciled with District Court’s express finding that 
BYD’s attempt to terminate the franchise in 2018 was 
not legally effective and the franchise agreement re-
mained in effect: 

24. Because the 9/20/18 Termination Letter 
was rescinded by BYD and Soderholm never 
terminated the Agreement, the Agreement re-
mained in effect until January 20, 2021, the 
effective date of the 11/17/20 Termination Let-
ter.26 

 Not only did the majority make the District 
Court’s “reasonable conclusion” up from the whole 
cloth, but the Salve Regina issue here is that without 
an effective termination, there can be no “effective 
date of termination,” and with a rescinded and le-
gally void notice of termination, there is no “one day 
prior to the date of notice” either. So again, even by 
firmly refusing to acknowledge FF24, the majority still 
could not avoid having to explain how ignoring the ex-
isting valuation date language of the HRS §437-58(g) 
does not make it “superfluous, void, or insignifi-
cant.” 

 The majority attempts to deflect its own burden of 
conducting a “de novo review” of the District Court’s 
rulings under HRS §437-58(g) by claiming that BYD 
“failed to cite any authority supporting its argument 
that calculation of going business value may not be 
premised on a franchise’s total income.” Memorandum 
at 5. This assertion is not accurate as BYD cited, in its 

 
 26 FF24, 1-ER-31. 
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Opening Brief, Martin Motor Sales, Inc. v. Saab-Scania 
of America, Inc., 425 F.Supp. 1047, 1055-58 (S.D.N.Y. 
1978), aff ’d 595 F.2d 1209 (2d Cir. 1979) (Revenues 
from unrelated product lines are moot if the dealer had 
no gross profits from sales of new or used vehicles in 
the relevant line because its costs exceeded the sales 
revenues). 

 More importantly, however, HRS §437-58(g) speci-
fies compensation “for the dealer’s capital investment 
. . . for the purpose of the franchise.” Under Wright, 
supra, Hawaii law presumes that the legislature has 
put the words “for the purpose of the franchise” in HRS 
§437-58(g) for a reason. Any grammatical interpreta-
tion would suggest that “the franchise” means the ter-
minated franchise, because this is what the statute is 
addressing. At the very least, under Salve Regina, the 
majority was required to explain how disregarding 
these statutory words in the context of determining 
the franchise to be valuated does not make them 
“superfluous, void, or insignificant.” 

 Curiously enough, the majority quoted the words 
“for the purpose of the franchise” in reference to the 
SUVs and forklift purchased by SSLI, where it was un-
disputed that these were so purchased and used, and 
depreciated on SSLI’s tax returns.27 28 29 In that 

 
 27 FF 6.b, c, 1-ER-12-13, FF 6.f,g, h 1-ER-14, 
 28 Trial Tr., 2-ER-172, line 11 – 180, line 6 (Soderholm); 2-
ER-304, ¶71-72 (Scalzi direct). 
 29 Tr. Ex. 58, 2-ER-234-240, 243-244; Trial Tr., 2-ER-157 at 
176, line 18 – 177, line 6, and 177, lines 13-21 (Soderholm). 
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context, however, the undisputed facts that the SUVS 
and the forklift were purchased “for the purpose of the 
franchise” (as opposed to any other SSLI’s franchises) 
does not suffice to provide statutory authorization for 
the District Court to have awarded SSLI its purchase 
price paid for this equipment. Again, this is because 
HRS §437-58(g) only allows for compensation at “the 
fair market value . . . as of the effective date of the 
termination or one day prior to the date of the no-
tice, whichever is greater.” 

 It is undisputed that SSLI chose never to present 
any evidence of the fair market value of the SUVs and 
the forklift on any date. Accordingly, there was no stat-
utory basis for award of damages under HRS §437-
58(g). And the majority failed, under Salve Regina, to 
explain how disregarding the mandatory statutory val-
uation date requirement in HRS §437-58(g) did not 
make this express requirement “superfluous, void, or 
insignificant.” 

 
IV. CONCLUSION 

 The majority’s cursory and selective review of the 
District Court’s ruling awarding statutory damages 
under HRS §437-58(g) while studiously avoiding the 
actual language of the statute comes no further in 
terms of complying with Salve Regina than the lan-
guage from a Court of Appeals quoted there to the ef-
fect that “The district court’s interpretation of the 
applicable [state] law is certainly not deficient in anal-
ysis and is reasonable.” Id. at 236, 111S.Ct. 1224, 113 
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L.Ed.2d at 201. Vague generalities of the kind provided 
by the majority, unsupported by the record and con-
trary to the District Court’s own findings and conclu-
sions, and unrelated to the actual language of HRS 
§437-58(g), do not constitute conclusions following 
from a de novo review. Id. 

 BYD respectfully requests that the Memorandum 
disposition be vacated and the District Court’s decision 
reversed. As the dissent pointed out, this case should 
have been over once the District Court had rejected the 
valuation of SSLI’s expert of the franchise as specula-
tive. It was not the District’s Court job to rescue SSLI 
from its failure of proof at trial, let alone to do so by 
crafting a remedy not allowed by the statute. The same 
holds true for the award for the SUVs and the forklift. 
As SSLI had declined to present proof of fair market 
value at trial, its claim should have ended right then 
and there. 

 DATED: Honolulu, Hawaii, November 23, 2022. 

   /s/ Christian K. Adams 
  CHRISTIAN K. ADAMS 

NENAD KREK 
REBEKA M. TAKAYAMA 

Attorneys for Defendant- 
Counter-Claimant- 
Appellant-Petitioner  
BYD MOTORS INC. 

 

 




