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USCA11Case: 2i-13978 Date Filed:11/18/2022Page:1 of 1
IN THE ITED STATES COURT OF APPEALS FOR

Plaintiff — Appellant,

versus

CHARLES M. GREENE,
individually and in his official capacity as
a Justice of the Seventeenth Circuit Court
of Broward County Florida.
Defendant - Appellee

S LV.N2 45 Y

Appeal from the United States District Court for the

Qarthnwn Thaotmnt nf TMAamdn

LJU“DJ.&\./LLL A 000A20L L UL ST 1VA AL,

BEFORE : ROSENBAUM,GRANT, and EDMONDSON,
Circuit Judges.

PER CURIAM
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Goodley is DENIED.
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APPENDIX B
USCA11 Case: 21-13578 DaieFiled:05/09/2022 Page:iol 5
{DO NOT PUBLISH}
In the United States Court of Appeals for the Eleventh
Circuit
No. 21-13978
Non —Argument Calendar

JAY GOODLEY,

Plaintiff — Appellant
versus

CHARLES M. GREENE,
individually and in his official capacity as a Justice of the

Seventeenth Judicial Circuit Court of Broward County

PAgEL VS LV R N

Defendant — Appellee
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2 Opinion of the Court 21-13978

Appeal from the United States District Court for the
Southern District of Florida. D.C. Docket No.:21-cv-61284-
RAR

BEFCRE: ROSENBAUM, CRANT, and EDMONSCN
Circuit Court Judges.

PER CURIAM:

Plaintiff Jay Goodley, proceeding pro se, appeals the
district court’s dismissal of his pro se 42 U.S.C. § 1083
civil action against Charles Greene a judge of the
Seventeenth Judicial Circuit Court of Broward County,
Florida. 1. The district court determined that Plaintiff's
claim against Judge Greene was barred by absclute
judicial immunity. No reversible error has been shown;
we affirm,

This appeal rises out of a probate case in Florida state
court concerning the guardianship of the Plaintiff’'s
mother: a case in which the Plaintiff was a litigant.
Plaintiff alleges that Judge Greene was assigned initially
to the case but recused himself in February 2018. Despite
the recusal, Judge Greene continued to participate

1 We read Liberally briefs filed by pro se litigants. See Timson v.
Sampson, 518 I.3d 870, 874 { 11t Cir. 2008). We also construe
liberally pro se pleadings. See Tannenbaum v. United States 148 F.
3d 1262, 1263 (11 Cir. 1998).
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intermittently in the probate case, including by

performing these acts: (1) holding a telephonic hearing on

6 March 2018; (2) holding an in person hearing on 25
April 2018; (3) entering orders in the probate case on 8
March 2018, 26 February 2020 and on 27 February 2020;
and (4) purportedly conferring ahout the probate case
with the presiding judge during an October 2018 hearing.
In June 2021, Plaintiff filed this section 1983 compliant
against Judge Greene in his individual capacity. Plaintiff
alleged Judge Greene violated Plaintiffs rights under the
Fourteenth Amendment when Judge Greene participated

in the probate case in the clear absence of all jurisdiction.

.

L A wlv 8

As a result, Plaintiff said he suffered financial losses and

pain and suffering. Plaintiff sought declaratory relief as

well as well as compensatory and punitive damages. The

rds e o

district court granted Judge Greene’s motion to dismiss.
In pertinent part, the district court concluded the

0 ) PESUONLY . JUN DSV, MR B R Rty HOIRYR s R B PP R L S
riamiiil § cldiinn was barreQ vy absolute judiciai mmmunity

2. We review de novo a district court’s grant of a motion to

Ao ~an

nles annandima 21 vasaanahla inferences i1 favor of the
AiSiiiss, aCCepling aul ¥easoianie 1irereices i 1avor O tne

Plaintiff. See Randall v. Scott, 610 F.3d 701,705 (11 Cir.

(e wy

2 The district court also concluded that the Plaintiff lacked Article III
standing. Construing liberally Plaintiff's complaint — and viewing all
factual allegations and inferences in the Plaintiff' s favor — we cannot

conclude as a matter of law that the Plaintiff failed to allege facts

£ nsamt 40 choser dhad b £F, A Teo + + +
sutncient {0 snow tnat i€ Sudered an injuly "mWitialu as a résua 41 v

alleged constitutional violation.
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judicial immunity”. Smith v. Shook, 237 F. 3d 1322, 1325

(1 lth Cir. 2009\ Tnf]nno avrn nntitind +n nl\on]nfc jn{‘-nnv nl

WA CALL, LAAZUAULGLA LY ML U

immunity from damages for those acts taken while they
are acting in their judicial capacity” unless they acted in
“clear absence of all jurisdiction”. Sibley v. Lando, 437
.34 1067 1070 (11t Cir. 2005). “This immunity apnlies
even when the judge’s acts are in error, malicious or
where in excess of his or her jurisdiction”. Zd. In
determining whether a judge acted within his judicial
canacity, we consider whether the act (1) “constituted a
normal judicial function”. (2) “occurred in the judge’s
chambhers or in open court” (3) “involved a case pending
before the judge”’, and (4) “arose immediately out of a visit

nthn n\tlnn in l-n:- 111.«‘10101 nanarn-hv’ fn’ Tn neonocﬂnn

whether an act is one normally performed by a Judge “we

[ N e [ A

IUU.IL U.l.l.ly bU bh€ Hajiule allu Lu.llbb.lULl Uf bhc d.bl;, LlUl; l:!.lt? dbl:
itself’. Stevens v. Osuna, 877 F. 3d 1293, 1305 (11t Cir.
an1m {. IR I A T & S S SN o R RN |
LU 1 {7 \guotauois oluLte). riere, Juage ugreeile acieu
clearly within his judicial capacity. The nature and

- ~f A PO TS e Ph iy

Al 4l A
L\u.u,uuu O1 TiiE bumpzmi‘ic;u of acts — CONaRCuilig ucouz.usa,

issuing written orders, and conferring with fellow judges

arp ante navmallsr nnwpnvmnt] her 1"1]":\5 F‘nn‘\ nfthn
AL L2 2AVA IRACALL Y A LUL LI WY CAVRR PR v

alleged events occurred in open court or in judge’s
chambars related to a case pending hefore the court, and
arose out of interactions with Judge Greene in his judicial
capacity. We next address whether Judge Greene acted in



6a
USCA11Case:21-13978 DateFiled09/09/2022 Pg.: 5 of 5

LI, >
3 Opinion of tuc Court 21-13978

“clear absence of all jurisdiction”. Whether a state judge

nnfnt] n Hnn a‘\eonoo of 1nwed‘ction s a qnnehnn of state
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law. Sibley, 437 F. 3d at 1071. Under Florida law,
“jurisdiction is vested in the court itself and not in any
individual judge of the court”. See Kalmanson v. Lockett,
848 So 2d 374, 380 (Fla. Dist. Ct. App. 2003). Tn
Kalmanson, the state court determined that a state judge
who performed judicial acts in a case after recusing
himself was still entitled to judicial immunity even if the
conduct likely violated Fla. R. Jud. Admin. 2.160 (f). See
1d at 380- 381. Because the judge’s recusal did not

diminish the jurisdiction of the circnit court over the case

(P BV B L DR AN LU 73.5-3 ——_t AT iaa

the, state court concluded that the judge’s act were not
“taken in c}_ear abnnnnn of o" 1nmer]~anhl\-n See id Tabo th

AT WA A AL TIAR BALSAL Als, 2JLEAN LAR

judge in Kalmanson, Plamtlff alleges that Judge Greene

ad s +h A A nalatad Dl
exceeded his aubuuxlu:y — and violated Rule 2.16 ]'“"

participating in the probate case after recusing hunself

o0

T _ o Yoo R .
Ver buU.lb'Sb, Ub‘bduw Llle state court

re
over the case, we cannot conclude that Judge Greene
v b

tained Juu::d.‘u.,u.uu

N I Ny Y e Y)

. B e Jreey
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848 So. 2d at 380-81.That Judge Greene might have

ovneoﬂot] hic nn +‘\nw+y 1e nat annnoh to stwm p him of

AL LA GACAVALVA KLY A .u.uo TLAV MR il VU LI, ERARRE LA

judicial immunity. See Sibley, 437 F.3d at 1070. The
district court committed no error in concluding thaf Judge

-

Greene was entitled to judicial immunity from Plaintiff's
section 1983 claim. Plaintiffs complaint was thus subject
to dismissal with prejudice. AFFIRMED
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Case 0:21-cv-51284-RAR Document 13 Entered on FLSD
Docket 09/17/2021 Page 1 of 10
UNITED STATES DISTRICT COURT SOCUTIIERN
DISTRICT OF FLORIDA CASE NO. 21-CIV- 61284-RAR

TAV f‘f\ﬁﬁT RTIAVS
Fa R AR WLIWAYS S DIV BN

Plaintiff.

VS.

CHARLES M. GREENE, individually and in his official
capacity as a Justice of the Seventeenth Judicial Circuit
Court of Broward County, Florida.

Defendant. /
ORDER GRANTING DEFENDANTS MOTION TO
DISMISS:

THIS CAUSE comes before the Court on Defendant’s

NMnatian ta Thamica r‘r\mv\I rnn* lW{‘W T\Tn 01 (‘q\ﬁahnn 7\ ﬁ]nﬂ

A'J.Vv‘,\.l;z WS A A3 AALON Lo

on July 9, 2021. The Court having carefu}ly rev1ewed

Mafandant’s AT~ TN A0 Do
ucxcuua.um 3 u.i.vuvu, Aaiiitinyg 3 J.u:apuuoc i uppumxuu_u

{ECF No.11} (“Response”), and Defendant’s Reply {ECF
ISP I 02 2 AU DU U 1 WU JRNEpigs: MU SUPR -0 | FU FR i - S
ANO,. L&S \ 1\&51}1)’/, alidl Ucmg ULLCLI WINE iu.l_ly auyvistu, 1L 1S
hereby; ORDERED AND ADJUDGED that Defendant’s
Motion to Dismiss {ECF No.5} is GRANTED for the
reason’s set forth below.

BACKGROIIND

ANSARNAAWNS NS 5 VAP

Plaintiff Jay Goodley filed a civil rights action pursuant to
42 T1.8.C. § 1983 alleging deprivation of right under color

of state law against Defendant, Charles Greene, a judge of
the Seventeenth Judicial Circuit Court of Broward

County. See Mot. at 1. This action stems from a probate
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matter concerning the guardianship of a relative of the

T)'l L A N~ + 9 MNiafand 4 wxe 1. .. s mnnd 4
laintiff. See Mot.at 2. Defendant was bri i€y aSS.Lsueu. o

the probate case, in which the Plaintiff was also a litigant.
On Wahmnovw K 2018 Q Dofondant rocusad himgeolf from the

AAIALI U A U MILIU LA ASARRANI L

probate case mvolvmg the Plaintiff. {ECF No.9-11 at
Case 021-cv-61284 RAR Daocument 13 Entered on FLSD

S0 UL T

Daocket 09/17/2021 Page 2 of 10
25 1 Plaintiff alleges that after the

himself, he continued to take actions
related to the case, causing Plaintiff financial losses as
well as pain and suffering. {ECF No. 1} at 2.

- LEGAIL STANDARD

The Court relies on two legal standards in order to
addreas the instant Motion: Article ITT efmm'hno and the

_—t ALa AP uAman

doctrine of judicial immunity. Each will be addressed in

+tinwn
VLA XR .

I Article IIT Standing

A ks~ TY A€ ilan TTemstand Ce AP S .y W 1+ fada 1
Axticle 11 of the Unitea States Uonstitution Limits federal

court jurisdiction to actual cases and controversies. U.S.
Nomoa ol TTT €0 21 1 Q. A2 ot ol o
LonsL, dait. 111, § &, UL 1. Qranurng, I1peLess, auu
1mootness are the three traditional doctrines governing

N S AN S Ty T 1 PNy - v

Y 4 PR iy
WLOELAEL a casSc OF CUMLLUVELDY CXi31S. ¥ (uauaAy . oaiva

Chocolatier, Inc., 979 F.3d 917, 924 (11t Cir. 2020).

Qi .
otauuulg la ut:dw,'u as a ‘;uuaun,uuud.l 155(18 a.uu .I.uuugs

based on such are treated as a motion to dismiss for lack
of enl'\'lnnf matter juriediction under Fed R.Civ P 12 (h) (1),

N L

See Cone Corp. v. Fla. Dep’t of Transp., 921 F.2d 1190,
202 N 42 (1 1th Cir, IQQﬂ (mfahrme and internal quotes

ormtted).
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To demonstrate standing, a “plaintiff must have suffered
an injury in fact, (2) that is fairly traceable to the
challenged conduct of the defendant, and (3) that is likely

respect to “injury in fact”, a plaintiff must plead facts to

AR AR VS

show that he suffered an “invasion of a legally protected

|
|
i .
intnrnat? that 1o Ynancvratn and navhie damznd”? ond ‘aptinal
A2 UL LY VIREA VLV LD LAFARLE L dAlaL !J'u,-l UL, AL ALIALA LA A (AL LA crd
]

or imminent, not conjectural or hypothetical’. Spokeo, Inc.

Y amd

b= J0S A aan N aman fanan) I T . 4
V. [LODLS, 100 O.UL. 104U, 1940 &L 0 \Juowny Lajad, oud

U.S.at 560).

1 The Court takes judicial notice of Defendants Exhibit A, Docket
PRC160001493, pertaining to the probate case in which the Plaintiff
was a litigant. {ECF No. 9-1. It is well established that courts may
take judicial notice of court documents when a motion to dismiss is
before the court. See Lowman v. City of Riviera Beach, 7113 F.3d 1066,
1075 n.9 (11 Ci 2018). Taking judicial notice of a state court docket
{a matter of public record) does not convert a motion to dismiss to a
motion of summary judgement. See Klopfenstein v. Deutsche Bank.,
Sec., Inc., 592 F. App'x 812,816 (11 Cir 2014).

Case 0:21-cv-61284-RAR Document 13 Entered on FLSD
Dacket, 09/17/2021 Page 3 of 10
An injury must be particularized and concrete, with
peither alone being sufficient to establish injury in fact.
Id. “For an injury to be particularized’, it ‘must affect the
plaintiff in a personal and individual way” Id (eitations
omitted). A concrete injury is one which exists. Id.
Further insofar as plaintiffis ceeking declaratory relief,

he must allege facts that there is a “substantial likelihcod
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that he will suffer an injury in the future”. Malowney v.
Fed. Coliection Deposit Grp., 193 F. 3d 1342, 1346 (1ith
Cir. 1999) (citations omitted).

I, Judicial Immunity
“A judge enjoys absolute immunity from suit for judicial
acts performed within the jurisdiction of his court
...regardless of whether he made a mistake, acted
maliciously, or exceeded his authority...unless {the judge}
acted in clear absence of all jurisdiction”. McCullough v.
Finley, 907 F.3d 1324, 1330-32 (11t Cir_2018) {(ritations
omitted). A judge acts in the clear absence of all
jurisdiction if the matter upon which he acts is clearly
outside the subject matter jurisdiction of the court over
which he presides. See Stirmp v. Sparkman, 435 T1.S.
349,357-359 (1978). The scope of the judge’s jurisdiction
muat be construed breadly where the issue is the
immunity of the judge. Id. at 356. Four factors inform

whether the nature and functions of the alleged acts are

Y ALV VAL W LALAA 4 b\t“ A

judicial. (1) the precise act complained of is a normal
judicial function; (2) the events involved occurred in the
judge’s chambers (3) the controversy centered around a
case then pending before the judge; and (4) ihe
confrontation arose directly and immediately out of a visit
to the judge in his official capacity. MdcCullough, 307 F.3d
at 1331.

ANALYSIS

Defendant seeks dismissal of the Complaint on five
grounds: lack of justiciable controversy, lack of standing,
Eleventh Amendment Immunity; the Rooker - Feldman




ila
doctrine; and judicial immunity. Mot. at 3. In response,

Plaintiff maintaing the Defendant was without judicial

VAvAAL L g

Case 0: 21-cv-61284-RAR Document 13 Entered on FLSD
Docket. 69/17/2021 Page 4 of 10
jurisdiction consequently, his actions invaded Plaintiff's

rioht ta aanal nratection and nroacadural due nrocess
right to equal protec d nrocedural que pn

vatsss saa PR VAV e v

under the Fourteenth Amendment. Resp. at 15.

Ao nvnlainad halaw thn (‘r\uv" finde that tha Plaintiff hac
L x> \Jl\ylwl\/\‘-' A AN VY 2 LT 5L Wi WA v 4 AU A3AAVAT IRV VAALS 1 ACRIALLAAR AlCANT

failed to establish Article Il standing --- and even if not

Aw 1o P e Vavdn 333 Ainsal

£, Ale Af o4 ~ tha Anntuivn nf ohon

1UL Ldls UL dlarsunia g, LALC UULLLILLLIT Ui ADULULT Ju\.u.uaz
immunity bars the Defendant from suit. The Court
declines to wade in into Defendant’s remaining grounds

for dismissal.

T ] PR < e O4 ~ ~es nelo 40 ~
2. Plaintiff Lacks S..and..r.g and Fails to Sbo

is Entitled to Declaratory Relief

Ao dncormhnd nhanirn anninto tvnat o lank Af atandine nc n
LA VALV AR LA uu\l'\/, AL U VAL AV &4 ARANV AR WUR va‘-wlb KAnI A

Show He

jurisdictional issue. If the plaintiff fails to demonstrate
standing; the case must he dismissed under Rule 12(b)(1).
Defendant in his Motion and Reply, challenges the first
prong of standing analysis : whether Plaintiff suffered an
injury in fact. See Mot.at 6-7; Reply at 3-4.

In an effort to establish an injury in fact, Plaintiff asserts
that “multiple actions were taken by Judge Charles M.
(ireene nost his recusal by court order _ causing
financial losses as well as pain and suffering to the
Plaintiff’. See Compl at 2, In support of this assertion,

Plaintiff describes four different actions taken by the

Noafondant fallaurnine hie rocnaal IAd at 9-5 Rut nona of
A CANALNAAAI W A\Iuv"wb AAANS AAASVAILIGCIA., AUk BAV 4 U, AfAY AAVAAL WA

the actions satisfy his burden to show standing --- even
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when liberally construed. See Waldman v. Conway,

871 F.3d 1283,1285 (11% Cir. 2017 {recognising thai “la

pro se pleading is held to a less strmgent standard than a

wlan Ao dualind b awr nmd 1o Bhanalle.
picauing u.:.a.u.cu. 0y aii abbuxuc:_y aiiis xa A0CTasLy

construed cleaned up). The Court will address each

- _ - iy P

CLL o1 taxken Uy l.al.l.t: U!‘Jlﬂuu&lb J.il turn.

1. March 2018 Orders
First, Plaintiff takes issue with a March 8 2018 order

A L ataiiatea

signed by Defendant. The order singles Plamtlﬁ out by
name. {ECF No. 9-2} at. 2. Tn doing sa, Plaintiff claims

Defendant was “treating Plaintiff differently than other

Litigants while it also altered an existing statute along

with
Case 0:21-cv-61284-RAR Docuiment. 13 Entered on FISD

Docket 09/17/2021 Page 5 of 10

other irregularities”. Compl. at 2. The order states “ft} he

—— A S e R 2

authority of the Emergency Temporary Guardian is

I\r\vn‘“r nvfnnr‘nr] nvﬂ--] +‘1n (]1 mr\cw*-nrn motions ‘-‘i‘nr'l on

behalf of Jay Goodley are addressed by this Court or a

ramdinn 1o annmintad? SLOT Na 0.9 at 2
ycxuxaucub 5ucu.u.la11 Ay O.PPUM LVOW . WIVU/L AYWWLJ &) d o

Other than noting he was singled out by name, Plaintiff
does not explain nor offer any suppori or how thus
statement may have caused him harm. 2 The Court

+h Anf £zl an bhneer dhsn o PO PR ey o
CREYT10TT 1a1aS bU SEC AUW uiis ouawsnscnb Wiiiil Diajny

acknowledged the existence of outstanding motions in the

nnan n#‘nn*ann tha onnnsn+mr\n+ :\Fa "N annnt on nvrhnn
A1 vw L] M&AAb vALN l.ly A VALI AL U L P\.d uA.u.aauuu b

alleges either a concrete or particularized injury in fact.
i, April 25 2018 Hearing

Next, Plaintiff discusses an April 25, 2018 telephonic
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hearing, in which the Defendant stated that “once the

(Court entars an order of recusal the court is nof

- aas

possessed of the jurisdiction ...... ”. Compl. at 3. During

the hoasrine Dofandant vofiicad tn nvnneor] wnth mo'lnng

D.I.A\/ AITCAL IR y A brloATlAzALL ATLVUIDLAA U prA L

any decisions in the case and stated he was “being

~ cnnntmcr nwed o tlan T A8 Tee Al Al
cAucxuc.Ly bauuuua yu.tauaub bU e Iuies o1 uumua.[

Administration”. Resp.at 25; 33. The Court has confirmed
iliai Judge Greene did not enier any orders afier ihe April
25. 2018 hearing. {ECF} No. 9-1} at 22. And again,

T)T n...hmf.“la 4n ahaver lhness s hn werhh nwn A ands A
ntifl rails 1o SN0W NoOW vais u.cau.us, WILCIc MU acuioil

was taken harmed him. If anything Defendant acted in
accordance with his order of recusal by refusing to
proceed further with the case. 3

2 Plaintiff also claims that Defendant altered the relevant statute
pertaining to emergency temporary guardianship and the altering of
this law ... may have enriched attorneys .... Resp. at 7. But again,
Plaintiff fails to allege any type of particularized or concrete harm
that arose from this alleged alteration. A vague assertion that
attorneys “may” have been enriched in no way establishes that either
(1) attorneys were actually enriched; and (2) the enrichment of
attorney s caused injury to the Plaintiff.

3 While not addressed by Plaintiff in his Complaint, it is worth noting
that on June 13, 2018, Defendant’s college Judge Weinstein, granted
Plaintiff Motion to Vacate Orders of Defendant’s post- recusai. {ECF
No. 9-3} at 2 (“Motion to Vacate”). Judge Weinstein’s order stated: “(1)
All orders signed by Judge Greene after February 5, 2018 shall be
vacated and considered nuil and void; (2) The Rulings contained m
the Orders signed by Judge Greene after February 5, 2018 are hereby
extended until further order of this Court”. Id. As a judicial officer in
the state of Florida, Judge Weinstein is required to “pertorm the
duties of judicial office impartially and diligently”. Code of Judicial
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Conduct for the State of Florida Cannon 3. 1t is this Court’s belief
that Judge Weinstein did just that, and in performing his own
judicial diligence, found that the orders entered by Defendant were
both appropriate and legally sound ''hus, even if Plamtiff were able
Case 0:21-civ-61284-RAR Document 13 Entered on FLSD
09/09/2021 Page 6 of 10

iii.  October 19, 2018 Hearing
The next issue raised hy the Plaintiff occurred during an
October 19, 2018 hearing held in front of a different .

jurist---Judge Weinstein. Plaintiff alleges that Judge

Weinstein left the courtroom to confer with the
Defendant, suggesting that this conferral was velated to

the Plaintiff's case. Compl.at 4. Defendant notes that this

assertion is “pure speculation that the conversation had

araa A mRlaas AR

anything to do with the Plaintiff at all”. Mot. at 3. The

Ccur‘;) agrecs. nnfnv\Aont nr}ﬂ Tul:lnc "l‘fcmsi-:““ prest dem

the same courthouse together. There are many reasons --

sl o~ Alatad dn Maitndifl nmw hcn nna ~ oeen ...L -
vvuu.u._y unreiatea to P’laintiil 63 nis Casc 11y

Defendant could have requested to see Judge Weinstein.
Plawniifl cannot show a particularized injury { e. affeciing
the Plaintiff in a “personal and individual way”) based

v ._\. ire Sues wwranly Lan Qunldean 120 CQ MNi A+ 1240
Upon purc g 338 WOIR., €€ OUOACT, 10U . L. dl Lo20,

iv.  February 2020 Orders

-a"lﬂ n]]n D]rnnh# fn‘rno saorin wnth twrn nwd
ARINTAL YY ALUAAL WYY LU/ LA WA

February 2020. Defendant signed an Agreed Order
settling the probate case on February 268, 2020 {ECF No.

e aee & TR REER Y~ o R S

9-1} at 4. The next day an order entered vacating the
February 268, 2020 order --- apparently in error. 7d

Consequently, on March 2, 2020 a second Agreed Order
was entered settling the case. /d. Again, Plaintiff fails to
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show this apparent mistake caused him any concrete

harm. The mistake was timely corrected within 24 hours,

ALl axn vaa

Defendant had no further involvement in the matter, and

wltimatale tha cama Aovaod Nivdow wae adanted wnthaont
\“MH&“U\./-I—J WELL MILARRRN ‘le&v\d\‘- A LA A Y Lars u\.&vyu\,u, YY AWVALNAY

any further objections noted on the docket. {ECF No.9- 1}

ke VoA Tom ccvnnr wnmancn nf dln Lonian alncnn naadzncnnd o ads nom o
db < T, 111 DUy, 11ULIC ULl LT 1UUL A1UICLUCLLLIVEICU AL LULULLD
taken in the Plaintiff's state court probate case evidence
any concreie harm. On ihe contrary - they are precisely

the type of “conjectural or

to somehow assert an myury 1n fact from the actions taken betore
Plaintiff's Motion to Vacate was granted, those injuries are no longer
redressable as the Seventeenth Judicial Circuit Court of Broward
County has taken corrective action it deemed appropriate in this case.
See Lujan, 504 U.S.at 560-61.
Case 0:21-cv-81284-RAR Document 13 Entered on FISD
Docket 09/17/2021 Page 7 of 10
hypothetical” harm insufficient to confer subject matter
jurisdiction due to lack of standing. See Spokeo, 136 S.Ct.
at 1548. Moreover, insofar as Plaintiff seeks declaratory
relief, he has also failed to allege facts showing a
“cuhstantial likelihood” that he will suffer injury in the

future. See Malowney, 193 F. 3d at 1346. In an effort to

estahlish such future injury, Plaintiff attempts to assert

L ey T

that Defendant’s position of power will likely cause the
Defendant to retaliate against Plaintiff in the future.
Resp. at 16. But the record rebuts this argument. The
case ai issue here was discharged on Ociober 8, 2020.
{ECF No. 9-1} at 1. There have been no further
proceedings in the matter. 7d Thus there is no likelihood
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iLuva
of future harm to the Plaintiff by Defendant.
il Defendant is Entitled to J uu‘u’.iéu Immmnty

In order to determine whether Defendant’s actions are

nrntmfpd ’hv nu’hma] 1mm1nmfv the Court ann]u:e the two

oA VAL

part test laid out in Stump. See Stump, 435 U.S. at 361-
62. As explained helow, hoth parts of the test ave satisfied

here, and Defendant is entitled to judicial immunity.

i All actions taken hv Defendant are judicial in
nature

As disrussed ahove, Plaintiffs Complaint focuses on four

incidents : The March 6, 2018 hearing and resulting
orders; the April 25 2018 hearing: the Qctoher 19, 2018

~ =

hearmg and two orders issued February 2020. When

canceine whaoathnar £ h nen vwrnvn i dicinl qn{-o : +]'\n (‘f\nvi-
\)\/U\J b TY AR VALV/A L M ¥Y A JM\MU&“‘- N

looks to the four factors laid out in McCulIougIz 907 F. 3d

at 'l‘.') N ntrrwaller say Asos B, =Y. P~ Spvpey 4+~ ~F
at 1331. Naturaily, Ju.u.lucu Proceedings and the entry Gi

judicial orders are normal judicial functions. All of these
evenis vecurred wiihin ithe courthouse. Each hearing and
order addressed Plaintiff’'s state probate matter. And each

Af +hana Fax it danta anunna dimantler Arsd Af sntn
O1 vE3¢ 1OUY ICIGenis ardse Gireluy Guv O uxu:u:u,uuuo

with Judge Greene or another Judge assigned to the

nwahata nnan "Fkue #‘\n ﬁ/fnf‘""nnﬂh rnnfi\vo aro antiafind

y&vumo\» A . ATFAC A MRALL LT LY e d e U(A\I&k)u\/“,

an each of the Defendant’s actions were judicial in nature.
Cage 0:21-cv-81284-RAR Document 13 Entered on F1.SD

_——tL A N e SFan

Docket 09/17/2021 Page 8 of 10
. DNefandant. did naot act in clear ahsence of all
jurisdiction

So long as a judge did not act without clear jurisdiction
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judicial acts are protected by absolute judicial immunity.
See Sibley v. Landp 437 F 34 1067,1072 (11t Cir, 2005),

e i ek ¥ 4

“A judge acts in clear absence of all jurisdiction only if he
1nnlrn(1 c-n]"nnn" mof*nv 111mol]1nhn~n ﬁlnﬂn"nun‘l\ an7 1 24
VAL U.‘.DVMMV“&L‘, WUV A .

2R AL LR WIRA J“-l LIVAA

at 1332 (mternal quotations and mtation omitted), see

~1a [ o N B YT QU b YWETe mmnn A TT~
aisS0 DLy, ‘.tou Lo, av t)Ul atuuLu .LJJ’AC‘D V. 11u.3c:u1auu,

776 F.2d 942,943 (11t Cir. 1985)( “We ....reassert the
conunon law decieine thai a judge enyoys absoluie
immunity where he or she had subject matter jurisdiction
AAAAA +h A~ s £ iha b £iman Py P RPN ‘I,J-y”\

Plaintiff argues that the Defendant’s February 5,2018

Qrder Af nanneo] efnppor] him nf o" nnnel:hnhnn aver the

case, meaning that all judicial acts taken by Defendant

after that date were taken were “in the clear ahsence of

—at ViAWl

all jurisdiction”. Resp.at 6; 13.

“Whether a judge’s grant. of a recusal motion divests him
of all jurisdiction for the purposes of the judicial
immunity analysis is a question of state law. and
{Plaintiff} has identified no authority for the proposition
that a recusal strips a judge of subject matter
jurisdiction”. Muhammad v. Bethel-Muhammad, No. 11-
0690, 2013 W1 5531395 at ¥4 (N D. Ala.Oct. 7,
2013)(citing Sibley, 437 F.3d at 1069-72). In fact Florida

lawr otntne nthawarno
AEAYY ovaALvLO UU&&\/L "LID\/

As an initial matter, there is no doubt that the

e + + T.. A 1 0. + M + ~F v AN 4- -
Seventeenth Judicial Circuit Court of Broward Count

had proper jurisdiction over the probate matter in which

& ) am A

the Plaintiff was a htigant-—a fact Plainiiff does not

refute. See Fla.Const.art V,§20; see also Lovett v. Lovett,
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1044

112, So. 768, 775 (F1a.1927) (holding subject matter

Jrrmadintinm 1 i nanfarvnd An a Tiamidan nnum‘- "nr é-]nn o+n+n
AMALIUAIUULRLIAL 400 LArL41A 4 4 VA VAR A AVLAALR LY F ) i

T

constitution and applicable statutes). And under Florida

law, jurisdiction is vested in the court itself not in any

—— —— L — ——— A

individual judge of the court. Kalmanson v. Lockett, 848
So 24 374, 380 (Fla_ 5t D (LA 2003)(emphasis
added)(citations omitted). As explained in Kalmanson, the

recusal of one 'mﬂo'n does not diminich the 1nmer§*mhnn of

—mUT Sl A2V

the circuit court over the case; indeed Kalmanson
Case 0:21-riv-61284-RAR dacument. 12 Entered on FI.8N

Docket 09/17/2021 Page 8 of 10

reiected the argument that a

a TR e e

Y\
- judicial immunity for the acts taken in his judicial
A nt

nananity affarha ramicnc foarm

Sibley v. Lande No. 03-21728, 2005 WL 6108991, at *8-9

1 NNEYWL AV A3 oo . wran
(SDF:.& Apr. g, 2uuul\u0u.uus that a _,udge was entitled to

judicial immumty for acts taken after he recused hlmself

S Fogney Sy

)
Jurisaic tion).

Here, the Seventeenth Judicial Circuit Court retained

suimadintinn +]-\vnnnkr\“+ +11n nnr\ﬂnnnv I'\'p +thn n\u\]\nfn
J [(VE WS VELV T AVES Y U.I..I.‘.\l“ R4 e H J CAAN. P

matter, and because jurisdiction is vested in the court and

not in any individnal judoe, Defendant did not act in the

e e o)

clear absence of all jurisdiction. At a minimum, there is
“at. least a colorahle argument that, even if {Defendant’s
alleged} return to the case was improper, any such
impropriety did not preclude him from having subject
matter jurisdiction over the case. ... {and} a colorable
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argument is all that {Defendant} needs to retain his

judicial immunity”. Mubammad, 2013 WL 5531395, at *4

(“Immunity is lost only by an utter, obvious lack of
jurisdiction; if jurisdiction existed and {Defendant} merely

exceeded that jurisdiction he remains immune. Indeed,
even if suhject matter jurisdiction was actually lacking
but the jurisdictional question is colorable, his immunity
is unbroken.”).

Ultimately, it is clear that Defendant’s acts were done
within his jndicial eapacity, and he did not act in the clear
absence of jurisdiction. Thus even if Defendant were to
somehow acted erroneously, maliciously or in excess of his
authority, judicial immunity still applies. 4 ‘

4 Notably, some courts have held thgt a claim for prospective
declaratory relief is an exception to judicial immunity under 42
U.S.C. §-1983. See Snow v. King, No. 17-1048-VEH, 2018 WL 656032
at *6 (N.D. Ala. Feb. 1, 2018). Here however Plaintiff request for
declaratory relief appears to be retrospective in nature. Compl. at 5.
Thus, Plaintiff s request relief does not bar Defendant from claiming

judicial immunity —nor is the Court prevented from holding that
judicial immunity applies. See id
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CONCLUSION

TNaes & L. . . ARATTY
1'ur Lllt: Luu:guxug Teasoiid .lb .lb .llb‘l.t::l)y U.l\..lJ.LJ.I.\J.JU LANLF

ADJUDGED that Defendant’s Motion to Dismiss
Complaint {ECF No.9} is GRANTED, The Court notes
that dismissal for lack of subject matter jurisdiction is not
a judgement on the merits and is entered without
prejudice. Stalley ex rel U.S. v. Orlando Regional
Healthcare Svstem, Inc., 524 F. 3d 1229, 1232 (11t Cir.
2008). But given the Defendant is entitled to judicial
immunity, he is immune from suit regarding the judicial
acts addressed in the Plaintiff's Complaint Accordingly,

L4 21 " Ham 1o NTORATOCONTY woxdly mrsan A tha 1Al
1118 aCuidn 18 DISMISSED w7l 17 c_ju uc ani uic wierk

of the Court is directed to CLOSE this case.
DONE AND ORDERED in Fort Landerdale, Florida, this

IAS S AAWA2LF LEX A& VLIX A AULAVALLy UALIL

17t day of September 2021.

T~ 1 NN
LIGCKEL UD

@, DA 1L A T_C_ TY
S/, NWOUUHU A, UL 1)

RODOLFO A. RUIZ 11
UNITED STATES DISTRICT JUDGE
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Forman, CLERK 2/6/2018 10.20.21 AM****
IN THE CIRCUTT COURT OF THE 17TH JUDICIAL,

CIRCUIT, IN AND FOR BROWARD COUNTY,

“G‘T NDTNM A
AR LNLEI 0N

™
ir

PROBATE DIVISION
IN RE: FILE NO: PRC160001403
KATHERINE KOLEN DIVISION 61J
An alleged incapacitated person.

ORDER OF RECUSAL
THIS COURT has previously recused itself in all cases
involving Steven Schwartz, Esq. Upon recusal of Judge

Mark Speiser, the undersigned’s office was contacted by

Debra Slater, Esq., counsel for Emergency Temporary
annv-fluﬁn‘ nnvnly n"nv]rr +n ant ]\n*n Dn+1hnn pnv nvr]nr

AR LA AR L e
Authorizing the Return of the Ward’s Funds filed
\Tn' nvv‘l\l\-n 2N ON mi. ~ 4 Datadrmey wmamiznnbe $ha
NUVCLUDCL OU, LU .l. l J.I.I.U J.I.J.Ol.;d-llb 4 Ch-ll;lu.u. LC\.‘“GDI}D bl.l.C

return which allegedly disbursed without Court Order
to Rusenihal Rasco Kaplan LLC 10 the amouni of
$25,000.00, Steven K. Schwartz, P.A. in the amount of

an amn n wd N RA s T A +h A ~ 4
!th F R UU aiiQ wvidain .LV.l.d.llell, i .. 111 61e amuu.ub O1

$7500.00, pursuant to the Disbursements Detail Sheet

mavlkad ac Wvl‘u‘u# n +n thn Patitinn

ABLLAL AAL A AN YV pALL A Luatausal,

The instant Petition requests clarification as to “why

these attorney’ fees were heing paid, and if they relate od to

aa TS KRivrassLy ~

the instant guardianship/incapacity proceedings then
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Laad
authorization for the payments is/was required”. The

ndid n { 2ot and wrridih tlha ] awde?n Thann oo
Detition aueges (consistent witn tae Userx's 1’Y0gress

Docket) that no orders allowing for the payment of fees

wrag nntero(] I’nr Tnl]nrn Qnelser‘

In an abundance of caution, recognizing that Steven K.

LR R AT BRI Ne 0

be reqmred to dlsgorge funds he has prewously recelved

as “n:\]} ac nthar offhvnove to f]'\a mtovr%or\e]'nn f‘ne nn 1w

enters its Order of Recusal and directs the Clerk to

randomly reassign this case to another judge in the

Probate Division. ‘
PONFE and ORDERED in Fort Lauderdale, Broward

County, this 5t day of February 2018.

Honorable Charles M. Greene
Circuit Court Judge

(N onz e Tl s

~LA 3 M
LUPICO U Urnisnca lU'
Ellen Morris, Esq., emorris@elderlawassociates.com
R el a Enl el 1 ) ~ 2 1
pDenrd Didier, LS{}., Slateiid Wiws1aileriaw.Coin
Joshwa Huff, Esq., office@pearsonhuff.com

AT on Joe Tanendic W Es6. WEVolcv@aol.co
vV ERay Ennis — V Ulby, L8{., vy 1k v 0uCYy @ a01.00ii

Christine C. Gill, Esq., Cbast3@aol.com
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APPENDIX E
TT TP MIMDAUTITANIT nrw'r\}mv T V.o - TN T
Pli4u12 DIVU Y ALV VOUUNNL L, 'L Dicuiua v 1roruiailt,
CLERK 3/12/2018 9:16:45 AM****
IN THE CIRCUIT COURT FOR BROWARD COUNTY

FLORIDA PROBATE DIVISION
IN RE:
CATHERINE KOLEN File No. PRC. 16-493

An Incapacitated Person
AMENDED ORDER OF RECUSAL
On the Ore Tepusregquest by Counsel for DEREK

A/ a4 vaans V\‘M\;Ul} Ak B AA LA

BYERLY, the Emergency Temporary Guardian for
CATHERINE KQLEN the Ward, for an Amended QOrder

of Recusal, the Court having considered the request and

being otherwise fully advised in the premises, 1t 18

ORDERED and ADJUDGED as follows:

1. The request to amend Order of Recusalis
GRANTED

2. The Fehmary 5, 2018 Order of Recusal resulted as

November 30, 2017 the Emergency Temporary

Guardian filed a Petition for Order Authorizing

return of the Ward’s Funds which sought funds to

potentially be returncd to the Ward from Stoven K.

Schwartz, Esq. '

Thuis Pelition will noi be raised before this Court

(Division 61).

ORDERED on of MARCH 08 201i8.
“s”/. Charles M. Greene

o

Circuit Court Judge
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APPENDIX F .
Filed: BROWARD COUNTY, FLORIDA. Brenda D.

Forman CLERK 3/12/18 9:16:45 AM****
IN THE CIRCUIT COURT FOR BROWARD

COUNTY PROBATE DIVISION

RE: CATHERINE KOLEN File No. PRC-16-1493
An Incapacitated Person - Division 61

ORDER ON THE PETITION FOR
AUTHORIZATION TO PAY EXPENSES OF THE
WARD OBTAIN ADDITIONAL FUNDS TQ PAY
THE WARDS MONTHLY EXPENSES AND FOR

On the Petition of DEREK BYERLY, Emergency
Temporary Guardian for, CATIIERIND KOLEN,

the Ward, for an Order on The Petition for

Authorization io Pay Expenses of ihe Ward, Obiaia

Additional Funds to Pay the Wards Month

Expenses and For Instructions Moving Forward,

the Court having reviewed the file, finding that the

material allegations of the Petition are true, having
heard argument of counsel, and being otherwise
fully advised in the premises, it is

ORDERED AND ADJUDGED as follows:

1. That the Petition for Anthorization to Pay
Expenses of the Ward, Obtain Additional Funds
to Pay the Ward’s Monthly Expenses and For
Instructions Moving Forward is GRANTED.

2. The Fmergency Temporary Gmardian is '

authorized to obtain $24,530.03 from the Ward’s




W
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25a
brokerage account titled in her name
individually regardiess of whether currenily
frozen.
The Emergency Temporary Guardian is
thereafter authorized to pay the full balance of
due Alternative Home Health Care in the
amount of $16,030.03 and the balance to be used
to pav the exnenses of the Ward.
The authority of the Emergency Temporary
Guardian is hereby extended until until the
dispositive motions filed on behalf of Jay
Goodley ave addiressed hy this Coiitt oF a
permanent Guardian is appointed.
The powers granted by the Letters of
Emergency Temporary Guardianship and Order
Appointing Emergency Temporary Guardian
dated June 26, 2017, shall remain in full force

m A OO '
and effect.

ORDERED on of MARCH 08, 2018

o M

71 b ] rEF M
8 /. Lunaries vl. Lsreene

Circuit Court Judge




