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Appeal from the United States District Court
for the Middle District of Louisiana
USDC No. 3:18-CV-594

(Filed May 3, 2022)
Before KiNG, DENNIS, and Ho, Circuit Judges.
JAMES L. DENNIS, Circuit Judge:

After the Supreme Court overturned Michael
Wearry’s Louisiana capital murder conviction, Wearry
v. Cain, 577 U.S. 385 (2016), Wearry brought this
§§ 1983 and 1988 suit against the state prosecutor and
a sheriff’s detective, alleging that they fabricated evi-
dence that deprived him of due process and a fair trial.
Defendants, District Attorney Scott Perrilloux and Liv-
ingston Parish Sheriff’s Detective Marlon Foster, each
moved to dismiss for failure to state a claim under Rule
12(c) based on assertions of absolute prosecutorial im-
munity. The district court denied the motions, holding
that neither defendant was entitled to absolute im-
munity for fabricating evidence by intimidating and
coercing a juvenile to adopt a false narrative the de-
fendants had concocted out of whole cloth.

We agree with the district court that Wearry’s
complaint alleges misconduct that is fundamentally
investigatory in nature. When a prosecutor joins police
in the initial gathering of evidence in the field, he acts
outside his quasi-judicial role as an advocate; instead
he acts only in an investigatory role for which abso-
lute immunity is not warranted. Therefore, District
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Attorney Perrilloux is not entitled to absolute immun-
ity for his actions. Nor is Detective Foster absolutely
immune. As the Supreme Court has made clear, a po-
lice officer is not entitled to the absolute immunity re-
served for a prosecutor. We AFFIRM the district court’s
rulings.

I.

On the evening of April 4, 1998, Eric Walber, a high
school honors student, was carjacked and brutally
murdered on a deserted stretch of roadway in Living-
ston Parish while delivering pizza. For several years
the crime went unsolved, generating national media
attention and criticism of law enforcement in Living-
ston Parish. Then, in June 2000, Wearry was charged
with Walber’s murder. Wearry, whose alibi was that he
was at a wedding in Baton Rouge on the night of the
murder, had been initially dismissed as a suspect by
law enforcement. But in April 2000, a jailhouse inform-
ant came forward claiming to have information linking
Wearry to Walber’s murder. Without any physical evi-
dence directly connecting Wearry to the crime, a unan-
imous jury voted to convict Wearry and sentenced him
to death. Sixteen years later, the United States Su-
preme Court overturned Wearry’s conviction, stating
that newly revealed Brady evidence undermined con-
fidence in the State’s case against him, which resem-
bled “a house of cards.” Wearry, 577 U.S. at 392.

Wearry then filed this lawsuit seeking damages
from Detective Foster and District Attorney Perrilloux.
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He alleged that the officials fabricated evidence against
him in his murder prosecution in violation of the Four-
teenth Amendment and Louisiana state law by co-
ercing a vulnerable juvenile to adopt, and eventually
testify to, a false story concocted entirely by the Detec-
tive and the District Attorney. Since the applicability
of absolute immunity turns on whether the misconduct
in question is advocatory or not, we recount the alle-
gations of the complaint in detail. And since this ap-
peal comes to us from a Rule 12(c) motion, we “assume
[Wearry’s] allegations are entirely true.” Buckley v.
Fitzsimmons, 509 U.S. 259, 261 (1993).

In December 2001, two and a half years after Wal-
ber’s murder, Detective Foster pulled Jeffery Ashton
out of school without his mother’s permission and de-
tained him at District Attorney Perrilloux’s office. Ash-
ton was barely a teenager at the time. Over the course
of at least six separate meetings beginning three
months before trial, Foster and Perrilloux intimidated
the child, who was facing his own juvenile proceedings,
into adopting a story they had invented that placed
Wearry near the crime scene at the time of the murder.
At one meeting, the District Attorney and Detective
falsified the results of a photo array lineup, indicating
that the child had identified Wearry as the person he
had seen in the fabricated story. In truth Ashton had
told the officials he did not recognize Wearry after they
pointed him out in the photo array. At another meeting,
Foster took the child to see the victim’s blood-stained
car. Before and after each of these meetings, Perrilloux
and Foster met to confer upon their efforts to pressure
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Ashton into adopting and testifying to the story they
fabricated.

Nothing in the story the defendants invented was
based on information the child had provided to the De-
tective or the District Attorney. As Wearry’s complaint
plainly puts it, “Perrilloux and Foster made an inten-
tional and deliberate decision to fabricate a narrative.”
In the District Attorney and Detective’s narrative,
Ashton had gone to a “musician appreciation” function
at his church on the night of the murder. According to
the false narrative, as he walked home alone, he heard
footsteps and hid under a house. Following their script,
Ashton testified that he then saw Wearry throw Wal-
ber’s cologne bottle into a ditch and get into Walber’s
car. In reality, Ashton had been at a strawberry festival
with his older sister in Ponchatoula miles away from
the scene on the night of Walber’s murder. Ashton had
spent the night with his sister in Hammond without
coming back to Livingston Parish. Ashton had never
seen Wearry before Foster and Perrilloux presented
Wearry’s photo to him, and Ashton “had no personal
knowledge” of any facts implicating Wearry in the
murder, including the fabrications invented by the
defendants. In short, Foster and Perrilloux knowingly
“provided the adolescent with a completely fabricated
story” and intimidated and coerced him to adopt and
repeat the story in his testimony.!

L After Wearry’s conviction was reversed by the Supreme
Court in 2016, Perrilloux decided to try him again. Perrilloux
and the Livingston Parish Sheriff’s Office maintained pressure
on Ashton to adhere to the false story and to avoid talking to
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In the district court, Perrilloux moved first to dis-
miss Wearry’s suit arguing that he was entitled to
absolute immunity because the allegations in the com-
plaint described actions traditional to a prosecutor’s
role as an advocate for the state. The district court de-
nied Perrilloux’s motion, concluding that the alleged
scheme to fabricate evidence fell outside of the prose-
cutorial functions protected by absolute immunity.
Detective Foster then filed a Rule 12(c) motion for
judgment on the pleadings, arguing that he, a sheriff’s
detective, was due the absolute immunity just denied
to the District Attorney. Perrilloux filed his own Rule
12(c) motion the next day, stating only that “[f]or the
same bases as are set forth in the similar motion filed”
by Foster, the court should grant Perrilloux absolute
immunity and judgment on the pleadings. The district
court denied both motions. The defendants filed this
interlocutory appeal of the district court’s denial of
their identical Rule 12(c) motions.

II.

The denial of absolute immunity on a § 1983 claim
may be immediately appealed “to the extent that it
turns on an issue of law,” as a “final decision.” Mitchell

Wearry’s attorneys or agents. On September 28, 2016, Ashton
was arrested for probation violations and incarcerated in the Liv-
ingston Parish Jail for several months. On November 20, 2017,
however, Ashton testified under oath at an evidentiary hearing
that his testimony in Wearry’s murder trial was a false narra-
tive fabricated by Perrilloux and Foster and that he only adopted
that narrative because he feared that he or his family would be
harmed.
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v. Forsyth, 472 U.S. 511, 530 (1985). Similarly, an order
denying immunity under state law is immediately ap-
pealable as a final decision, so long as “the state’s doc-
trine of qualified immunity, like the federal doctrine,
provides a true immunity from suit and not a simple
defense to liability.” Sorey v. Kellett, 849 F.2d 960, 962
(5th Cir. 1988). Louisiana’s doctrine of prosecutorial
immunity is, like the federal doctrine, one of true im-
munity from suit. The Louisiana Supreme Court, in a
decision relying heavily on the foundational U.S. Su-
preme Court cases Imbler v. Pachtman, 424 U.S. 409
(1976) and Buckley v. Fitzsimmons, 509 U.S. 259 (1993),
held that absolute prosecutorial immunity “will defeat
a suit at the outset.” Knapper v. Connick, 681 So. 2d
944, 948 (La. 1996). As a result, this court has heard
interlocutory appeals from denials of absolute prosecu-
torial immunity involving federal and Louisiana state
law claims. See, e.g., Singleton v. Cannizzaro, 956 F.3d
773 (5th Cir. 2020).

We review a district court’s denial of a Rule 12(c)
motion for judgment on the pleadings de novo. John-
son v. Johnson, 385 F.3d 503, 529 (5th Cir. 2004). “The
standard for dismissal under Rule 12(c) is the same as
that for dismissal for failure to state a claim under
Rule 12(b)(6).” Id. In reviewing the denial of Rule
12(c) motions on immunity grounds, we review the suf-
ficiency of the pleadings, accepting the allegations of
the complaint as true and viewing them in the light
most favorable to the plaintiff. Johnson, 385 F.3d at
529. “[T]he official seeking absolute immunity bears
the burden of showing that such immunity is justified
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for the function in question.” Burns v. Reed, 500 U.S.
478, 486 (1991) (citations omitted).

III1.

Although 42 U.S.C. § 1983 “on its face admits of no
defense of official immunity,” it has long been recog-
nized by the Supreme Court that Congress did not in-
tend to abrogate immunities “well grounded in history
and reason” by omission. Buckley, 509 U.S. at 268;
Tenney v. Brandhove, 341 U.S. 367, 376 (1951). As a re-
sult, two kinds of immunity are now well-established
by decisional law in the Supreme Court and this cir-
cuit—qualified immunity and absolute immunity.
The defendants in the present case claim only abso-
lute immunity, which is analyzed under the “func-
tional approach.” Buckley, 509 U.S. at 269. This
approach looks first to “the immunity historically ac-
corded the relevant official at common law” and then
identifies the “functions” of that historical official
whose contemporary analogues should be afforded the
same immunity. Id. For instance, it is “well-settled”
that historically prosecutors were absolutely immune
in their decision to initiate criminal proceedings. Imbler
v. Pachtman, 424 U.S. 409, 421-24 (1976).%2 Accordingly,

2 As the Supreme Court has itself recognized, its develop-
ment of the doctrine of absolute prosecutorial immunity has
departed slightly from the strict historical methodology of identi-
fying common law immunities that existed in 1871—the year of
§ 1983’s predecessor’s enactment—and analogizing them to con-
temporary officials. In 1871, “it was common for criminal cases to
be prosecuted by private parties.” Rehberg v. Paulk, 566 U.S. 356,
364 (2012). The public prosecutor, at least as we understand the
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a contemporary prosecutor’s charging decision is pro-
tected by absolute immunity by virtue of being the
functional equivalent of the activity protected at
common law. Id. at 430. In contrast, a prosecutor’s
“investigative activities” are not entitled to absolute
immunity because investigation was not “part of [a
prosecutor’s] traditional official functions.” Id. at 430.
See also Burns, 500 U.S. at 489-90 (holding that be-
cause prosecutors were absolutely immune for eliciting
false testimony from witnesses in court at common law,
contemporary prosecutors are absolutely immune for
eliciting misleading witness testimony during proba-
ble cause hearings); Rehberg v. Paulk, 566 U.S. 356, 363
(2012) (listing Supreme Court cases applying the func-
tional approach). The Supreme Court has decided to
maintain absolute immunity for contemporary prose-
cutors’ advocatory functions because “harassment by
unfounded litigation would cause a deflection of the

office today, did not exist in 1871, although a variety of other pub-
lic officials fulfilled some of the same functions. See John H. Lang-
bein, The Origins of Public Prosecution at Common Law, 17 AM.
dJ. LEGAL Hist. 313 (1973); Jack M. Kress, Progress and Prosecu-
tion, 43 ANNALS AM. AcAD. PoL. & Soc. Sci1. 99 (1976). But in “the
decades after the adoption of the 1871 Civil Rights Act ... the
prosecutorial function was increasingly assumed by public offi-
cials.” Rehberg, 566 U.S. at 365. “Thus, when the issue of prose-
cutorial immunity under § 1983 reached this Court in Imbler, the
Court did not simply apply the scope of immunity recognized by
common-law courts as of 1871 but instead placed substantial re-
liance on post-1871 cases extending broad immunity to public
prosecutors sued for common-law torts.” Id. at 366. Despite this
unusual broadening of the relevant historical record, the Su-
preme Court has repeatedly affirmed the availability of absolute
immunity to prosecutors for acts “intimately associated with the
judicial phase of the criminal process.” Imbler, 424 U.S. at 430.
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prosecutor’s energies from his public duties, and the
possibility that he would shade his decisions instead of
exercising the independence of judgment required by
his public trust.” Imbler, 424 U.S. at 423.

A.

As discussed above, the functional approach dis-
tinguishes between investigatory actions and advoca-
tory ones, with only the latter due absolute immunity.
Singleton v. Cannizzaro, 956 F.3d 773, 780 (5th Cir.
2020) (citing Buckley, 509 U.S. at 272-73). The bare la-
bels “advocatory” and “investigatory,” however, are of
limited utility. A distinction more sensitive to the facts
of this case is that between the advocatory function of
organizing, evaluating, and presenting evidence, and
the separate investigatory function of gathering or ac-
quiring evidence. See Barbera v. Smith, 836 F.2d 96,
101 (2d Cir. 1987). “[IInformation-gathering,” this
court has recognized, “is more analogous to investiga-
tive police work than advocatory conduct.” Singleton,
956 F.3d at 783. In contrast, evaluating and presenting
already-gathered evidence before a judicial tribunal
are “quasi-judicial functions” that qualify for absolute
immunity. Id. at 780. At its core, the advocatory func-
tion is one that is “intimately associated with the judi-
cial phase of the criminal process.” Imbler, 424 U.S. at
430. Conduct that is unrelated to the judicial phase of
a prosecution, or of only attenuated relation, cannot be
said to be advocatory. Burns, 500 U.S. at 494 (“absolute
prosecutorial immunity” is only justified “for actions
that are connected with the prosecutor’s role in judicial
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proceedings, not for every litigation-inducing con-
duct”).

We can map the allegations in Wearry’s complaint
onto this dichotomy by following the Supreme Court’s
decision in Buckley v. Fitzsimmons. That case also in-
volved a conspiracy to fabricate evidence through false
witness testimony. 509 U.S. at 262. There, the prosecu-
tor searched for a witness who would testify that a
bootprint found at the crime scene matched that of the
petitioner’s boot. Id. After going through several ex-
perts at state-administered institutions who concluded
the two bootprints did not match, the prosecutor lo-
cated a witness “well known for her willingness to fab-
ricate unreliable expert testimony.” Id. at 262. The
issue, as framed by the lower courts, was “whether the
effort to obtain definitive boot evidence linking peti-
tioner to the crime was in the nature of acquisition of
evidence or in the nature of evaluation of evidence for
the purpose of initiating the criminal process.” Id. at
264-65 (cleaned up). The Supreme Court held that this
conduct was investigatory, and therefore absolute im-
munity was not available. Id. at 276. As the Court
framed the distinction: “There is a difference between
the advocate’s role in evaluating evidence and inter-
viewing witnesses as he prepares for trial, on the one
hand, and the detective’s role in searching for the clues
and corroboration that might give him probable cause
to recommend that a suspect be arrested, on the other
hand.” Id. at 273. The prosecutor’s search for false wit-
ness testimony fell into the latter category.
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We can discern no meaningful difference between
the prosecutor’s fabrication of evidence in Buckley and
the fabrication alleged here. Both involved, at bottom,
a search for false witness testimony for use as evi-
dence. As the Ninth Circuit put it succinctly: “Shopping
for a dubious expert opinion is fabricating evidence,
which is unprotected by absolute immunity. It follows,
then, that acquiring known false statements from a
witness for use in a prosecution is likewise fabricating
evidence that is unprotected by absolute immunity.”
Milstein v. Cooley, 257 F.3d 1004, 1011 (9th Cir. 2001)
(internal citation to Buckley removed). If anything, the
allegations in Wearry’s complaint make out a more ex-
treme conspiracy to manufacture false evidence than
the one presented in Buckley.

In Buckley, the prosecutor acquired false witness
testimony to corroborate his theory of the physical ev-
idence recovered from the crime scene. 509 U.S. at 272.
Foster and Perrilloux detained and coerced Ashton into
falsely testifying to a narrative that had no basis in
any evidence gathered in the case, physical or testimo-
nial.? In fact, the defendants are alleged to have al-
tered evidence. When Ashton’s repeated statements
to the Detective and District Attorney varied from
their prescribed narrative, the officials concealed
those statements. Ashton did not identify Wearry in

3 We are mindful that this appeal comes to us from a motion
for judgment on the pleadings. We are thus limited to considering
the allegations in the complaint which, after a careful examina-
tion, reveal no connection between the testimony Foster and Per-
rilloux forced Ashton to adopt and the other elements of the
investigation.
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a nine-person photo array, but instead identified oth-
ers in the array. And even when the Detective and Dis-
trict Attorney pointed out Wearry’s photo to Ashton
and asked about it specifically, Ashton stated that he
did not recognize him. Yet the narrative presented by
the Detective and District Attorney included Ashton’s
positive identification of Wearry.* Thus, while the pros-
ecutor in Buckley shopped for false testimony to sup-
port his physical evidence theory, the defendants here
falsified a witness’s statements themselves. Finally,
Foster and Perrilloux’s campaign to intimidate and co-
erce a vulnerable child into falsely testifying against
Wearry occurred over the course of at least six meet-
ings, well in excess of the three expert studies the
prosecutors in Buckley went through before finding
the one they wanted. Id. at 262. In both scope and
sheer calculation, the fabrication alleged in this case
exceeds that in Buckley.

There is one noteworthy difference between Wearry’s
case and Buckley. Namely, the prosecutors in Buckley
lacked probable cause to indict Buckley at the time
they fabricated the evidence, while here Wearry had
already been charged. But the existence of probable

4 A photo array lineup is a classic investigatory technique.
See CHARLES O’HARA, FUNDAMENTALS OF CRIMINAL INVESTIGATION
600-603 (1970) (describing various lineup techniques used in in-
vestigation); see also Miranda v. Arizona, 384 U.S. 436, 448 (1966)
(“A valuable source of information about present police practices,
however, may be found in various police manuals and texts which
document procedures employed with success in the past, and which
recommend various other effective tactics.”) (citing to O’Hara in
footnote 9).
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cause is not a bright-line rule, as Buckley itself recog-
nized that “a prosecutor may engage in ‘police inves-
tigative work’” even after probable cause has been
found. Buckley, 509 U.S. at 274 n.5 (1993). As this
court stated recently, “[t}he Supreme Court has never
held that the timing of a prosecutor’s actions controls
whether the prosecutor has absolute immunity. In-
stead, the Court focuses on the function the prosecutor
was performing.” Singleton, 956 F.3d at 783. And the
function performed by a prosecutor in fabricating evi-
dence is evidence creation, which is not part of the ad-
vocate’s role, but a corruption of the investigator’s
function of “searching for clues and corroboration.”
Buckley, 509 U.S. at 273. The fact that Wearry’s trial
was only three months away when the defendants first
pulled Ashton out of school to transform him into a
prosecution witness does not change the fundamental
nature of their actions.

Perrilloux repeatedly characterizes Wearry’s alle-
gations of evidence fabrication as an “effort to control
the presentation of witness testimony at trial.” We re-
ject this contention. Fabricating false testimony is not
“controlling” a witness’s testimony any more than is-
suing a fake subpoena to compel a witness’s appear-
ance is “controlling” her testimony. Singleton, 956 F.3d
at 783. What is alleged here is not simply that Foster
and Perrilloux elicited false testimony from Ashton
through improper means, but rather that they invented
a false narrative and then coerced a vulnerable juve-
nile to adopt and testify to it in court. Based on Wearry’s
complaint, it does not even appear that Ashton was a
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witness in the State’s case against Wearry until the de-
fendants decided to use the child to present their fab-
ricated evidence. Their initial intimidation of Ashton
could not be an effort to control a witness when the
child was not even yet a witness. It is the fabrication of
false evidence, and not merely the perjury elicited at
trial, that is the misconduct at issue here.

Related to this, Perrilloux argues, indeed “most
importantly,” that the eventual use of the fabricated
evidence at trial demonstrates that the misconduct
was advocatory in nature. The Supreme Court has re-
jected this argument, noting the moral hazard it would
create. See Buckley, 509 U.S. at 276 (1993) (“[E]very
prosecutor might then shield himself from liability for
any constitutional wrong against innocent citizens by
ensuring that they go to trial.”); see also Fields v. Whar-
rie, 740 F.3d 1107, 1114 (7th Cir. 2014) (a “prosecutor
cannot retroactively immunize himself from conduct
by perfecting his wrong-doing through introducing the
fabricated evidence at trial”). Perrilloux’s use-at-trial
motive does not change the nature of his actions or con-
vert the fabrication of evidence into a quasi-judicial act
of advocacy.’

5 Our brother’s dubitante opinion argues strenuously that,
under our circuit’s precedent, if the prosecutor intended to use the
fabricated evidence at trial, then he is entitled to absolute immun-
ity. But at least since Buckley it has been clear that is not the law.
No circuit, including our own, has deviated from this rule. See,
e.g., Wooten v. Roach, 964 F.3d 395, 409 (5th Cir. 2020).



App. 16

B.

Perrilloux’s argument for absolute immunity re-
lies most heavily on this court’s previous decision in
Cousin v. Small, 325 F.3d 627 (2003). That case, like
this one, involved false witness testimony. But unlike
the present case, Cousin did not involve the invention
of a false narrative by the prosecutor, or the imposition
of that narrative through a campaign of intimidation
and coercion.® Indeed, the Cousin court noted that, un-
der certain circumstances, a prosecutor’s instructions
to a witness to testify falsely could be investigatory. Id.
at 634. However, several key facts “eliminat[ed]” any

6 QOur brother claims that the prosecutor in Cousin did invent
a false narrative, just like the prosecutor and detective here. Infra
at 275. But, tellingly, our brother never says what this supposed
false narrative concocted by the prosecutor in Cousin was, and we
do not see one anywhere in the opinion. Rather, it appears that
the witness’s defense lawyer instructed the witness to falsely im-
plicate Cousin in the murder, albeit at the prosecutor’s behest,
while the prosecutor merely instructed the witness to lie about
the deal the State had offered and practiced the questions he
would ask at trial. Cousin, 325 F.3d at 634. This matters, contrary
to our brother’s assertion, because it suggests that it was not the
prosecutor who instructed the witness to testify falsely. In any
event, the content of this instruction is markedly different from
Perrilloux and Foster’s “instruction” of Ashton. As recounted in
detail above, the latter involved the fabrication of a wholly false
narrative connecting Wearry to the scene of the crime, as well as
the falsification of Ashton’s statements by the prosecutor and de-
tective. These differences matter because they bring Wearry’s
case within the facts of Buckley, which involved a conspiracy to
manufacture witness testimony connecting the petitioner to the
scene of the crime, rather than the facts of Imbler, which involved
the knowing use of false witness testimony.
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“ambiguity” as to whether the prosecutor was function-
ing as an advocate in that case. Id.

At the outset we must note, as our court has rec-
ognized before, that the Cousin opinion’s analysis con-
tains a significant legal error. The Cousin court found
that the plaintiff, Cousin, failed to meet his burden of
demonstrating that absolute immunity was not appli-
cable. As our court has since recognized, the Cousin
court erred in imposing the burden of proof on the
plaintiff. See Hoog-Watson v. Guadalupe Cty., Tex., 591
F.3d 431, 437 n.6 (5th Cir. 2009). Rather, it is the “the
defendant who pleads the affirmative defense of abso-
lute prosecutorial immunity [who] bears the burden of
proving that the conduct at issue served a prosecuto-
rial function.” Id. (citing Buckley, 509 U.S. at 274); see
also Burns, 500 U.S. at 486 (“[Our] decisions have also
emphasized that the official seeking absolute immun-
ity bears the burden of showing that such immunity is
justified for the function in question.”). But even put-
ting that error aside, the facts in Cousin are materially
distinguishable from the case at hand.

First, the alleged coercion in Cousin occurred dur-
ing plea negotiations between the witness (who was
facing charges from the same district attorney’s office)
and the prosecutor. Cousin, 325 F.3d at 634. A plea ne-
gotiation—in which charging, sentencing, and other
purely prosecutorial decisions are bargained for—is
quintessentially advocatory in function. Second, the
prosecutor had initially advised the witness’s defense
attorney that his client would need to testify against
Cousin in order to receive a reduced charge. The
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witness’s own attorney is the one who in turn “advised
him that he ‘needed to give up [Cousin] on the mur-
der.’” Id. The involvement of defense counsel, whose
job is to advocate for the witness’s interests, in the ne-
gotiation further casts the prosecutor’s actions in an
advocatory light. Finally, the elicitation of false testi-
mony occurred during two meetings that were admit-
ted to be express rehearsals for trial, wherein the
prosecutor “provided me [the witness] with the ques-
tions I would be asked in court and the answers.” Id.

Nothing like this occurred with respect to Ashton
in Wearry’s case. The six meetings between the defend-
ants and Ashton were not rehearsals for trial or nego-
tiations over Ashton’s pending juvenile proceedings.
There was no lawyer for Ashton present, nor any adult
capable of advocating for the child’s interests for that
matter. Foster and Perrilloux were not merely review-
ing the questions the prosecutor would ask Ashton at
trial. Rather they were instructing him specifically
what to say. They would tell Ashton “this is what you
said before,” and then repeat their false narrative until
the child adopted it. To further intimidate Ashton, they
took him to view the victim’s blood-stained car and fal-
sified the results of his response to the photo array.
Nothing about these meetings resembles the plea ne-
gotiations in Cousin where the witness practiced his
false testimony with the prosecutor in exchange for le-
niency.’

7 Moreover, important differences in the procedural posture
of this case make applying Cousin inappropriate. Though Cousin
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Our brother’s dubitante opinion contends these
“razor-thin” distinctions are without a difference. Infra
at 24. We disagree. This court has previously held that
plea bargaining by a prosecutor falls within the scope
of the judicial phase of the criminal proceeding and
therefore absolute immunity attaches. Humble v. Fore-
man, 563 F.2d 780, 781 (5th Cir. 1977), overruled on
other grounds by Sparks v. Duval Cty. Ranch Co., 604
F.2d 976 (5th Cir. 1979); Tubwell v. Dunn, 12 F.3d 1097
(5th Cir. 1993) (unpublished). We are not, by any
stretch, the only court of appeals to view plea negotia-
tions as the distinct province of the prosecutor. See
Cady v. Arenac Cty., 574 F.3d 334, 341 (6th Cir. 2009)
(collecting cases from Sixth, Second, and Tenth Cir-
cuits); Knowlton v. Shaw, 704 F.3d 1, 7-9 (1st Cir. 2013);
Davis v. Grusemeyer, 996 F.2d 617, 629 (3d Cir. 1993);
Mendenhall v. Goldsmith, 59 F.3d 685, 691 (7th Cir.
1995); Romano v. Bible, 169 F.3d 1182, 1187 (9th Cir.
1999). Our brother also claims that, under the func-
tional approach, “the relevant question when it comes
to prosecutorial immunity is whether the prosecutor
was acting as an advocate or an investigator as to
Wearry—not as to the witness.” Infra at 25 (emphasis

involved an appeal of a Rule 12(b)(6) dismissal on the basis of ab-
solute immunity, see 325 F.3d at 630, the court declined to affirm
this dismissal, instead affirming based on the summary judgment
record, id. at 632. Thus, it is unclear how the Cousin court would
have passed on Wearry’s complaint, especially considering the
fact that his complaint contains the very kinds of claims—“co-
erced testimony claim[s]”—that Cousin’s complaint lacked. Id. In
any event, applying Cousin here would be an expansion of the
case, taking its summary judgment holding to preclude discovery
by requiring judgment on the pleadings.
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in original). We are doubtful this is in fact part of the
functional test—our brother seems to derive it from
the facts of Cousin, not from any legal precedent—but
it hardly matters, because here Perrilloux and Foster
were acting as investigators as to Wearry when they
fabricated testimonial evidence against him.

But our brother’s primary theory about why Cousin
dictates a different outcome here is his claim that the
Cousin opinion articulates a two-step test which Per-
rilloux and Foster satisfy. Specifically, “a prosecutor ac-
cused of falsifying witness testimony is entitled to
absolute immunity if he does so (1) after indictment or
determination of probable cause, and (2) with the in-
tent of presenting that testimony at trial.” Infra at 22.
Respectfully, Cousin articulated no such test. While
both of the above elements existed in that case, the
panel never held that they alone were sufficient to
grant absolute immunity. Indeed, the latter element is
mentioned only twice and merely in passing at that.
Never does the prosecutor’s intent appear as an ana-
Iytical element in Cousin, so one may be forgiven for
“miss[ing]” that about the opinion. Infra at 22. Instead,
what “establishe[d] without genuine dispute” that the
prosecutor was functioning as an advocate was the wit-
ness’s statements that the prosecutor’s coaching oc-
curred during “practice” for trial where the prosecutor
would “tell [the witness] how he should testify in court
and to rehearse his testimony with him.” Cousin, 325
F.3d at 634; see also Genzler v. Longanbach, 410 F.3d
630, 642-43 (9th Cir. 2005) (reading Cousin the same).
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The facts of Cousin that we have recited above, and
which are not present in Wearry’s case, confirm this.

Indeed, it would be strange for Cousin to have cre-
ated the framework that our brother says it did. Nei-
ther of the two conditions he identifies—the existence
of probable cause or the intent to use fabricated evi-
dence at trial—is sufficient alone or in combination to
entitle a prosecutor to absolute immunity. See Buckley,
509 U.S. at 274 n.5. In fact, the latter has been squarely
rejected as an improper consideration under the func-
tional test. Id. at 276; see also Fields, 740 F.3d at 1114
(noting that such a rule “would create a ‘license to law-
less conduct,” which the Supreme Court has said that
qualified immunity is not to do.”); Burns, 500 U.S. at
495 (“Almost any action by a prosecutor, including his
or her direct participation in purely investigative ac-
tivity, could be said to be in some way related to the
ultimate decision whether to prosecute, but we have
never indicated that absolute immunity is that expan-
sive.”). This intent-to-convict is an element that almost
always would be present, and thus automatically sat-
isfied—why else would a prosecutor fabricate evidence
if not to secure a conviction? More critically, it utterly
fails to distinguish between investigatory and advoca-
tory conduct which is the inquiry of the functional
test—after all a police officer gathers evidence to,
among other things, secure a conviction. This passing
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phrase, cherry-picked from Cousin cannot bear all the
weight our that brother hangs on it.®

The principle distinguishing this case from Cousin
that our brother says is lacking, infra at 24, is the
principle that the Supreme Court and this court has
repeated time and again: evidence gathering and crea-
tion is investigatory in nature, while evidence presen-
tation and organization is advocatory. See Buckley, 509
U.S. at 273; Singleton, 956 F.3d at 783. Wearry alleges,
at base, that Foster and Perrilloux created fictitious
testimony as false evidence to use against him. The
district court was correct in concluding that these facts
do not compel an award of absolute immunity to Dis-
trict Attorney Perrilloux.

8 Were we to apply our brother’s framework to our most re-
cent prosecutorial misconduct case, we would end up with a result
contrary to what our court held. In Singleton, prosecutors with
the Orleans Parish District Attorney issued fake subpoenas to co-
erce witnesses to testify. 956 F.3d at 777-78. In that case, there
was both (1) probable cause and (2) an intent to secure evidence
for trial—both of the elements which our brother says must com-
pel a grant of absolute immunity. Id. at 782 (subpoenas’ purpose
of securing evidence); 783 (subpoenas issued “after charges had
been filed in the underlying criminal case”); infra at 26 (dubitante
noting the same). Yet, the panel denied absolute immunity in Sin-
gleton, expressly rejecting the prosecutors’ argument that they
were entitled to absolute immunity because the subpoenas were
used to secure evidence for trial and probable cause had been es-
tablished. Our brother’s reading of Cousin cannot be squared with
our court’s precedent.
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C.

That leaves Detective Foster’s invocation of abso-
lute immunity. “The common law has never granted
police officers an absolute and unqualified immun-
ity[.]” Pierson v. Ray, 386 U.S. 547, 555 (1967). And as
one would expect from that fact, neither has the Su-
preme Court or any other court. Foster argues that
since he and Perrilloux are accused of committing the
same fabricating acts, any entitlement the prosecutor
might have for his actions the detective should have
too. The Supreme Court has rejected this exact argu-
ment. In Malley v. Briggs, a police officer requested ab-
solute immunity for his misconduct in seeking an
arrest warrant, “draw[ing] an analogy between an of-
ficer requesting a warrant and a prosecutor who asks
a grand jury to indict a suspect.” 475 U.S. 335, 341
(1986). The Court acknowledged that there was “some
force” to the analogy, but ultimately found it “untena-
ble” to extend absolute immunity to police officers even
in circumstances where a prosecutor would be pro-
tected by absolute immunity. Id. at 343. Police, while
important to the operation of the criminal legal sys-
tem, are simply not so “intimately associated with the
Jjudicial phase of the criminal process” as to justify ex-
panding absolute immunity beyond its common law
boundaries. Id. at 342 (emphasis in original). Indeed,
it is only “because any lesser degree of prosecutorial
immunity could impair the judicial process itself,” that
prosecutors stand to benefit from absolute immunity.
Id. (citing Briscoe v. LaHue, 460 U.S. 325, 334-35
(1983)). A police officer, by contrast, “while a vital part
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of the administration of criminal justice, is further re-
moved from the judicial phase of criminal proceedings
than” a prosecutor. Id. There simply is not an analo-
gous concern for the role that police officers play in a
criminal prosecution.

To be sure, a police officer is entitled to absolute
immunity when testifying as a witness in a criminal
legal proceeding. See Briscoe, 460 U.S. at 345-46. But
in that situation, he is not acting as a police officer, but
rather as “any other witness sworn to tell the truth.”
Id. at 335-36. While testifying, an officer’s role is
simply that of a witness. Foster was neither a witness
in this case, nor could he reasonably be viewed as play-
ing the role of a prosecutor, that is “an advocate for the
State.” Imbler, 424 U.S. at 431 n.33. He provided no le-
gal representation to the State, he would never have
been allowed to advocate on the State’s behalf in court,
and he exercised no control over the State’s decision to
charge, present evidence, or otherwise prosecute the
case. In short, his actions, though perhaps congruent
with Perrilloux’s, did not fulfill the same official func-
tion as the prosecutor’s. Detective Foster, therefore, is
not entitled to absolute prosecutorial immunity.

IV.

Neither Detective Foster nor District Attorney
Perrilloux is owed absolute immunity under the facts
alleged in Wearry’s complaint. The Supreme Court has
made clear that police officers, even when working in
concert with prosecutors, are not entitled to absolute
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immunity. Nor are prosecutors when they step outside
of their role as advocates and fabricate evidence. The
facts and actions alleged by the complaint are funda-
mentally investigatory in nature, and therefore abso-
lute immunity is not warranted. For these reasons, we
AFFIRM the district court’s ruling denying Foster’s
and Perrilloux’s motions for judgment on the pleadings
based on absolute immunity.

JAMES C. Ho, Circuit Judge, dubitante:

There are good reasons to believe that the doctrine
of absolute prosecutorial immunity is wrong as an orig-
inal matter. So I am tempted to join the majority and
hold that prosecutorial immunity does not foreclose
this case from proceeding to the merits.

But I am doubtful that governing precedent per-
mits us to reach that result. The Supreme Court has
repeatedly affirmed the doctrine of prosecutorial im-
munity. And our circuit has dutifully applied it—even
in the face of disturbing claims of prosecutorial mis-
conduct.

So I write separately, first, to explain how govern-
ing precedent requires us to grant prosecutorial im-
munity in this case, and second, to note that I reach
this conclusion reluctantly, because the doctrine of
prosecutorial immunity appears to be mistaken as an
original matter.
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I.

Prosecutors play a “special role . .. in the search
for truth.” Strickler v. Greene, 527 U.S. 263, 281 (1999).
Their “interest . . . in a criminal prosecution is not [to]
win a case, but [to see] that justice shall be done.” Id.

These unique obligations were flagrantly cast
aside by the prosecutor in Cousin v. Small, 325 F.3d
627 (5th Cir. 2003). He allegedly “intimidated” a third
party into giving false testimony in a calculated effort
to secure a murder conviction and death sentence
against Shareef Cousin. Id. at 632.

Yet we refused to even hear Cousin’s constitu-
tional claims against the prosecutor on the merits. We
reasoned that the prosecutor was serving as an advo-
cate, and not as an investigator, when he coerced false
testimony from a witness, and was therefore entitled
to prosecutorial immunity.

The case before us today involves this same awful
narrative: Just as in Cousin, the prosecutor here delib-
erately coerced false witness testimony in order to se-
cure a capital murder conviction against Michael
Wearry.

Yet the panel today denies prosecutorial immun-
ity—reasoning that coercing false testimony is an in-
vestigatory, and not an advocatory, function.
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As an original matter, I might agree with that re-
sult. But I am unable to reconcile it with Cousin, which
we are of course duty-bound to follow.!

A.

It is well established that absolute prosecutorial
immunity is “not limited ‘only to the act of initiat[ing
judicial proceedings] itself and to conduct occurring in
the courtroom,” but instead includes all actions ‘which
occur in the course of [the prosecutor’s] role as an ad-
vocate for the State.” Id. at 632 (citation omitted, em-
phasis added). And under Cousin, it includes efforts to
secure false testimony from a witness, after an accused
has been indicted or probable cause has been deter-
mined. Id. at 633.

The panel majority makes much of the fact that,
according to Cousin, a “determination of probable
cause” is merely “a significant factor to be used in eval-
uating the advocatory nature of prosecutorial con-
duct.” Id. (emphasis added).

A “significant factor” is no doubt different from a
categorical rule. So I certainly agree with the majority
that, under governing precedent, not every prosecuto-
rial act under the sun is entitled to absolute immunity,
just because it occurs after indictment. Our precedents

! Whereas the state ultimately dismissed all charges against
Cousin, id. at 630, Wearry pleaded guilty to manslaughter. He is
now serving a 25-year prison sentence. So if prosecutorial immun-
ity nevertheless bars Cousin’s subsequent civil suit, there’s no
reason why it should not bar Wearry’s suit as well.
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leave room for the possibility that some post-indict-
ment acts could theoretically fall outside “the prosecu-
tor’s role as an advocate for the State.” Id. at 632
(cleaned up).

Moreover, Cousin further observes that “many,
perhaps most” witness interviews will be considered
“advocatory,” and thus entitled to prosecutorial im-
munity, so long as they are “conducted after indict-
ment.” Id. at 633 (emphasis added). So perhaps “most,”
but notably not all, post-indictment witness interviews
will be covered by prosecutorial immunity. For exam-
ple, a prosecutor might interview an insignificant wit-
ness with no intention of ever using that interview for
trial, and that interview might not be subject to prose-
cutorial immunity, even if it takes place after indict-
ment.

So, to sum up: Not all prosecutorial acts after in-
dictment are subject to absolute immunity—and in
particular, not all witness interviews after indictment
are subject to absolute immunity.

But here’s what the panel majority misses about
Cousin. In the concluding paragraph of the court’s
analysis, Cousin expressly states that, if a prosecutor
allegedly conducts a witness interview with the “in-
ten[t] to secure evidence that would be used in the
presentation of the state’s case at the pending trial of
an already identified suspect,” the prosecutor is “enti-
tled to absolute immunity with respect to this claim.”
Id. at 635 (emphasis added).
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So when a prosecutor is accused of coercing false
witness testimony, “the question of absolute immunity
turns on” two considerations: (1) “whether [the falsely
accused] had been identified as a suspect at the time
[of the prosecutorial misconduct],” and (2) “whether
the interview related to testimony to be presented at
trial.” Id. at 633 (emphasis added).

In short, a prosecutor accused of falsifying witness
testimony is entitled to absolute immunity if he does
so (1) after indictment or determination of probable
cause, and (2) with the intent of presenting that testi-
mony at trial.

The majority essentially accuses me of making up
this two-prong test. It insists that Cousin “articulated
no such test.” Ante, at 16. It is especially dismissive of
any notion that “the prosecutor’s intent appear(s] as
an analytical element in Cousin.” Id.

But it’s not me, it’s Cousin, that says that prosecu-
torial immunity “turns on” the two prongs of probable
cause and prosecutorial intent. 325 F.3d at 633. It’s not
me, it’s Cousin, that says that a prosecutor who satis-
fies these two prongs is “entitled to absolute immunity.”
Id. at 635 (emphasis added). The majority dismisses
these statements as made only “in passing.” Ante, at
16. But the first occurs after the court analyzes the
governing precedent and then announces that absolute
immunity “therefore” “turns on” the two elements of
probable cause and prosecutorial intent. 325 F.3d at
633. And the second occurs in the concluding para-
graph of the court’s analysis, stating again the case
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satisfies these two prongs and that the prosecutor is
“therefore” “entitled to absolute immunity.” Id. at 635.

Moreover, a number of academic and legal com-
mentators have construed Cousin the exact same
way—prosecutorial immunity applies if a prosecutor
(1) secures false witness testimony after probable
cause is determined, and (2) intends to use that false
testimony at trial. First, “prosecutorial actions taken
after probable cause exists with respect to a suspect
are properly characterized as advocatory and not in-
vestigative.” William S. Helfand & Ryan Cantrella, In-
dividual Governmental Immunities in Federal Court:
The Supreme Court Strengthens An Already Potent De-
fense, 47 The Advoc. (Texas) 21, 22 (2009). So “the tim-
ing of the allegedly unlawful prosecutorial conduct is
of the utmost importance.” Id. Second, prosecutorial
immunity is “resolved by evaluating the subjective in-
tent of the prosecutor at the time of the misconduct—
whether she intended to act as an investigator or an
advocate.” Margaret Z. Johns, Reconsidering Absolute
Prosecutorial Immunity, 2005 B.Y.U. L. REv. 53, 104
(2005). “[TThe immunity that applies depends on the
prosecutor’s subjective state of mind at the time of the
misconduct.” Id. at 104-5. See also When is prosecutor
entitled to absolute immunity from civil suit for dam-
ages under 42 US.C.A. § 1983: post-Imbler cases, 63
A.L.R.6th 255 (2011) (under Cousin, “prosecutor was
entitled to absolute immunity” where “prosecutor’s in-
terview with witness was intended to secure evidence
that would be used in the presentation of the state’s
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case at the pending trial of an already identified sus-
pect”).

That is precisely what Wearry alleges here—after
he was indicted, his prosecutor intentionally coerced a
witness into testifying falsely against him. Accord-
ingly, I see no choice but to grant absolute immunity in
this case.?

B.

Applying this framework, it should be obvious why
the panel majority’s reliance on various cases—such as
Buckley v. Fitzsimmons, 509 U.S. 259 (1993), Burns v.
Reed, 500 U.S. 478 (1991), Singleton v. Cannizzaro, 956
F.3d 773 (5th Cir. 2020), Wooten v. Roach, 964 F.3d 395
(5th Cir. 2020), Fields v. Wharrie, 740 F.3d 1107 (7th
Cir. 2014), and Milstein v. Cooley, 257 F.3d 1004 (9th
Cir. 2001)—is misplaced.

2 Wearry’s claim against the police officer also presents diffi-
culties as a matter of precedent. To be sure, it may seem odd to
apply prosecutorial immunity to anyone other than a prosecutor.
But it’s what governing precedents seem to contemplate. See, e.g.,
Buckley, 509 U.S. at 276 (“When the functions of prosecutors and
detectives are the same, . .. the immunity that protects them is
also the same.”); Briscoe v. LaHue, 460 U.S. 325, 326 (1983)
(granting absolute immunity to “a police officer [accused of] giv-
ing perjured testimony at [the plaintiff’s] criminal trial”); Morgan
v. Chapman, 969 F.3d 238, 244 (5th Cir. 2020) (“Chapman, of
course, was not a prosecutor — she was a Medical Board investi-
gator. But we approach absolute immunity functionally, looking
to the nature of the acts and not the title of the actor.”) (citing
Beck v. Tex. State Bd. of Dental Examiners, 204 F.3d 629, 634 (5th
Cir. 2000) (citing cases)).
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In each of those cases, the alleged prosecutorial
misconduct occurred before—and thus in the complete
absence of—any indictment or determination of prob-
able cause of wrongdoing by the plaintiff. See Buckley,
509 U.S. at 274 (“The prosecutors do not contend that
they had probable cause”); Burns, 500 U.S. at 482 (deny-
ing absolute immunity to prosecutor for giving legal
advice to police prior to indictment or determination of
probable cause); Singleton, 956 F.3d at 784 (“prosecu-
tors allegedly violated the rights of victims and wit-
nesses with no cases pending against them”); Wooten,
964 F.3d at 409 (prosecutor “admitted, after over a year
of investigating, that he needed more time to gather
enough evidence to indict”); Fields, 740 F.3d at 1110
(prosecutor’s “alleged fabrication of testimony by a wit-
ness . . . led to Fields’ indictment and trial”); Milstein,
257 F.3d at 1011 (“alleged conduct occurred . . . before
the existence of probable cause”). So it’s no surprise
that prosecutorial immunity was denied in each of
those cases.

By contrast, prosecutorial immunity was granted
in Cousin because the prosecutor there allegedly engi-
neered false witness testimony after indictment, and
did so for the express purpose of using the testimony
at trial. As the panel majority itself acknowledges, “the
prosecutors in Buckley lacked probable cause to indict
Buckley at the time they fabricated evidence, while
here Wearry had already been charged.” Ante, at 11
(emphasis added).
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C.

As a panel, we’'re bound to follow both Supreme
Court and circuit precedent—whether we like it or not.
Moreover, if fidelity to precedent means anything, it
means construing precedent faithfully.

Of course, “judges can always draw razor-thin dis-
tinctions and contend that a particular issue is not gov-
erned by a non-originalist precedent.” Josh Blackman,
Originalism and Stare Decisis in the Lower Courts, 13
NYU J.L. & LIBERTY 44, 51 (2019). But “judges should
resist this temptation.” Id. See also Williams v. Home-
land Ins. Co., 18 F.4th 806, 821 (5th Cir. 2021) (Ho, J.,
concurring) (same).

I see no principled basis that the panel majority
could possibly invoke to distinguish Cousin. To the con-
trary, the theories put forth by the majority are directly
contradicted by Cousin itself.

1. The majority suggests that the prosecutorial
misconduct in this case was meaningfully broader
than that in Cousin. As the majority puts it, the pros-
ecutors here did “not simply ... elicit[] false testi-
mony —they “invented a false narrative.” Ante, at 11
(emphasis added).

But the same is true in Cousin. As we repeatedly
emphasized there, the prosecutor “coerced and intimi-
dated” a witness into “giv[ing] false trial testimony
that would implicate Cousin.” Cousin, 325 F.3d at 632.
He “told him to lie about Cousin to avoid a lengthy sen-
tence for armed robbery” for himself. Id. at 634. He
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“instructed” the witness on what to say, sitting down
with him to “tell him how he should testify in court and
to rehearse his testimony with him.” Id. He “told [the
witness] to implicate Cousin falsely in the murder and
coached him on how to testify.” Id. at 635.

So if there’s a principled distinction between the
prosecutorial misconduct presented in this case and in
Cousin, it’s unclear to me what it is.

For its part, the majority responds by suggesting
that, in Cousin, “it was not the prosecutor who in-
structed the witness to testify falsely,” but rather “the
witness’s defense lawyer.” Ante, at 13 n.6. That is a cu-
rious reading of Cousin, considering our court’s re-
peated statements that the prosecutor was personally
involved in “coerc[ing],” “intimidat[ing],” “instruct[ing],”
“coach[ing],” and “rehears[ing]” with the witness to
falsely testify against Cousin. 325 F.3d at 632, 634,

635.

Again, my reading of Cousin is supported by aca-
demic and legal commentary. See, e.g., Johns, 2005
B.Y.U. L. REv. at 104 (“In Cousin v. Small, the plaintiff
alleged that prosecutors had coerced a witness to tes-
tify falsely, leading to his wrongful murder convic-
tion.”); Helfand & Cantrella, 47 THE Apvoc. (Texas) at
22 (“in Cousin v. Small, the Fifth Circuit held that two
prosecutors were entitled to absolute prosecutorial im-
munity despite disconcerting allegations that they . . .
encouraged witnesses to provide false testimony”); 63
A.L.R.6th 255 (in Cousin, “prosecutor’s interview
with witness was intended to secure evidence”). The
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majority itself admits that the witness’s lawyer acted
“at the prosecutor’s behest.” Ante, at 13 n.6.

In addition, the majority observes that, unlike
Cousin, this case involves a “wholly false narrative” (as
opposed to a merely partial false narrative, I gather).
Ante, at 13 n.6. But I fail to see why the grant or denial
of prosecutorial immunity would turn on the numer-
osity of false facts coerced by the prosecutor. I would
have thought that it’s the fact of the fraud and coercion
that matters—not the frequency of the fraud and coer-
cion. Certainly nothing in Cousin suggests otherwise.

2. The panel also tries to distinguish Cousin by
noting that the prosecutor there procured false testi-
mony during the witness’s own plea negotiations. Ante,
at 14. The panel further notes that the witness was
represented by counsel in those discussions. Id. The
implication is that the prosecutor there was engaged
in the role of an advocate as to the witness, and not
just as to Cousin.

But these considerations do not appear anywhere
in the analysis in Cousin. And the panel does not claim
otherwise.

So too here, the relevant question for applying
prosecutorial immunity is surely whether the prosecu-
tor was acting as an advocate or an investigator as to
Wearry—not as to the witness.

After all, it’s Wearry, not the witness, who is su-
ing the prosecutor. It’s Wearry, not the witness, who
contests the prosecutor’s invocation of prosecutorial
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immunity. So naturally it’s the prosecutor’s role toward
Wearry, not the witness, that should dictate whether
Wearry’s suit is barred by prosecutorial immunity.

This is confirmed by both Cousin and Singleton.
As we explained in Cousin, “the question of absolute
immunity turns on whether Cousin”—not the witness
against him—“had been identified as a suspect at the
time [the witness] was interviewed.” 325 F.3d at 633
(emphasis added). The court repeated the point: Our
analysis turns on “whether Cousin”—not the witness
against him—*“had already been charged or arrested at
the time of the . .. alleged” prosecutorial misconduct.
Id. at 634 (emphasis added).

So the logic of Cousin is simply this: It was Cousin,
not the witness, who brought suit against the prosecu-
tor. And Cousin had been indicted. So we granted pros-
ecutorial immunity.

This same framework also explains why we
reached the inverse result in Singleton. There the suit
was brought, not by an accused, but by innocent “crime
victims and witnesses.” 956 F.3d at 777. The suit ac-
cused prosecutors of using “fake ‘subpoenas’ to pres-
sure crime victims and witnesses to meet with them.”

Id.

Naturally, by the time the prosecutors issued fake
subpoenas to the victims and witnesses, they had al-
ready brought charges against various perpetrators.
See, e.g., id. at 777 (“While the criminal case against
the suspect was pending, a Defendant ADA . .. deliv-
ered a fake subpoena to [the victim].”). But those
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charges did not stop us from denying prosecutorial im-
munity against the suit brought by the victims and
witnesses—who, after all, were not charged or accused
of anything. See id. at 784 (noting that there were “no
cases pending” against any of the victims and wit-
nesses who brought suit).

So Singleton presents the flip-side of the coin from
Cousin: In Singleton, it was the victims and witnesses,
not the perpetrators, who brought suit against the
prosecutor. The victims and witnesses were not in-
dicted or suspected of any crime. So we denied prose-
cutorial immunity accordingly.

The alignment of this case, of course, matches
Cousin, not Singleton: As in Cousin, the suit here was
brought by the accused, not the witness. So as in
Cousin, the prosecutorial immunity analysis turns on
the behavior and intentions of the prosecutor as to-
ward the accused, not the witness. Precedent therefore
dictates that we grant absolute immunity here, as in
Cousin.

® ok ock

None of this is to say that there’s no principled
way to allow Wearry’s claims to proceed to the merits.
It’s just to say that the way to justify that result is not
by faithfully following our governing prosecutorial im-
munity precedent, as we must. Rather, it’s by conclud-
ing that the entire doctrine of prosecutorial immunity
is simply wrong as an original matter, as only the Su-
preme Court can do. I will turn to that discussion next.
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II.

Worthy civil rights claims are often never brought
to trial. That’s because an unholy trinity of legal doc-
trines—qualified immunity, absolute prosecutorial im-
munity, and Monell v. Department of Social Services of
City of New York, 436 U.S. 658 (1978)—frequently con-
spires to turn winnable claims into losing ones.

This case illustrates that conspiracy in action. Un-
der the doctrine of absolute prosecutorial immunity,
Wearry cannot bring suit against the prosecutor or the
police officer who wrongly put him on death row. And
that is so even if we assume (as we must at this stage)
that the prosecutor and police officer engaged in a ma-
licious campaign to coerce false testimony against him.
Nor could Wearry sue the municipality that employed
the prosecutor and police officer, because neither of
them was operating pursuant to an official municipal
policy or custom. See id. at 691 (“Congress did not in-
tend municipalities to be held liable unless action
pursuant to official municipal policy . .. caused [the]
constitutional tort”); id. (“[A] municipality cannot be
held liable under [42 U.S.C.] § 1983 on a respondeat su-
perior theory.”).

The good news for anyone outraged by this state
of affairs is that the American people have a remedy.
Congress decides what our laws shall be. Courts
merely interpret and apply those laws. So if a court ap-
plies a rule of law that seems wrong and unjust, the
people can demand that the legislative branch fix it.
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In sum, Congress can abolish qualified immunity,
absolute prosecutorial immunity, and Monell. And it
can do so anytime it wants to.

The bad news is that, although Congress can fix
what ails us in cases like this, it shouldn’t have to.
Because Congress never enacted the immunities that
would presume to stop us from deciding Wearry’s
claims. As the Constitutional Accountability Center
observes in its amicus brief, courts should construe
provisions “in accordance with . . . text and history.” So
if we are going to recognize any immunities—notwith-
standing the complete absence of any statutory text to
support such immunities—at the very most we should
recognize only those immunities that are “so well es-
tablished in the common law . .. that the members of
the 42nd Congress must have been aware of them and
could not have meant to abrogate them by implica-
tion.” See also, e.g., Burns v. Reed, 500 U.S. 478, 498
(1991) (Scalia, J., concurring in the judgment in part
and dissenting in part) (“the presumed legislative in-
tent not to eliminate traditional immunities is our only
justification for limiting the categorical language of the
statute”); Ziglar v. Abbasi, 137 S. Ct. 1843, 1870 (2017)
(Thomas, J., concurring in part and concurring in the
judgment) (same).

In short, this is a problem of the courts’ own mak-
ing.

Take the doctrine of qualified immunity. It re-
quires civil rights plaintiffs to prove not only a vio-
lation of their constitutional rights, but a “clearly
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established” one. But the “clearly established” require-
ment lacks any basis in either the text or original un-
derstanding of § 1983. See, e.g., Horvath v. City of
Leander, 946 F.3d 787, 800-03 (5th Cir. 2020) (Ho, J.,
concurring in the judgment in part and dissenting in
part); Scott A. Keller, Qualified and Absolute Immunity
at Common Law, 73 STAN. L. REvV. 1337, 1388 (2021)
(“The Supreme Court’s largest departure from the com-
mon law of officer immunities occurred when Harlow
v. Fitzgerald replaced the subjective good-faith defense
for qualified immunity with a clearly-established-law
test.”).

The same can be said for absolute prosecutorial
immunity. In 1871, when Congress enacted § 1983 into
law, criminal cases were prosecuted by private parties,
not public prosecutors. See Kalina v. Fletcher, 522 U.S.
118, 124 n.11 (1997). So we must determine what im-
munities a modern public prosecutor might have en-
joyed, had they existed back in 1871.

There appear to be only two immunities at com-
mon law relevant to modern prosecutors: quasi-judicial
immunity and defamation immunity. See Burns, 500
U.S. at 500-01 (Scalia, J., concurring in the judgment
in part and dissenting in part). And neither of those
immunities was anywhere near as robust as absolute
prosecutorial immunity. See Kalina, 522 U.S. at 132
(Scalia, J., concurring) (“There was[] . . . no such thing
as absolute prosecutorial immunity when § 1983 was
enacted.”); Rehberg v. Paulk, 566 U.S. 356, 366 (2012)
(“when the issue of prosecutorial immunity under
§ 1983 reached th[e] Court,” it did not “simply apply
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the scope of immunity recognized by the common-law
courts as of 1871 but instead placed substantial reli-
ance on post-1871 cases extending broad immunity to
public prosecutors sued for common-law torts”); Keller,
73 STAN. L. REV. at 1367 (“While absolute immunity
*was frequently extended to government prosecutors
throughout the rest of the twentieth century, the com-
mon law of 1871 had not recognized any such immun-
ity.”).

Quasi-judicial immunity protected the “quasi-ju-
dicial” acts of “government servants”—“official acts in-
volving policy discretion but not ... adjudication.”
Burns, 500 U.S. at 500 (Scalia, J., concurring in the
judgment in part and dissenting in part). So there’s a
good argument for extending quasi-judicial immunity
to modern prosecutors today. See id. (“I do not doubt
that prosecutorial functions, had they existed in their
modern form in 1871, would have been considered
quasi-judicial”).

But at common law, quasi-judicial immunity could
be defeated by a showing of malice. Id. And that is ex-
actly what Wearry has alleged here—a malicious effort
to falsify witness testimony against him in a capital
murder trial. See also Kalina, 522 U.S. at 132 (Scalia,
J., concurring) (“[Quasi-judicial immunity] was more
akin to what we now call ‘qualified,” rather than abso-
lute, immunity.”).

Nor does defamation immunity save the prosecu-
tor here. Defamation immunity insulates all state-
ments made during court proceedings. But it applies
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only to defamation claims. See Burns, 500 U.S. at 501
(Scalia, J., concurring in the judgment in part and dis-
senting in part). It does not shield prosecutors against
malicious prosecution claims. Id. at 504. To the con-
trary, at common law, “[a] private citizen who initiated
or procured a criminal investigation could . . . be sued
for the tort of malicious prosecution.” Kalina, 522 U.S.
at 132-33 (Scalia, J., concurring). See also Rehberg, 566
U.S. at 364 (“the generally accepted rule was that a pri-
vate complainant who procured an arrest or prosecu-
tion could be held liable in an action for malicious
prosecution”) (quotations omitted).

So the upshot is this: Under an originalist view of
§ 1983, we should presumably allow Wearry’s claim to
proceed to the merits. But the doctrine of absolute
prosecutorial immunity kills Wearry’s suit. And if pros-
ecutorial immunity didn’t do the job, then qualified im-
munity presumably would. (And Wearry didn’t even
bother to sue the municipality, because Monell would
have snuffed that claim out in an instant.)

That’s wrong. Wearry’s complaint plainly alleges a
bad faith, malicious violation of his constitutional
rights. That should be enough under the text and orig-
inal understanding of § 1983 to proceed to the merits—
even assuming that courts should apply at least those
immunities that existed in the common law at the time
of enactment.

&k ock

The majority says it is “strange” to apply prosecu-
torial immunity here. Ante, at 16. I agree. As explained,
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I'm skeptical about the doctrine of absolute prosecuto-
rial immunity as an original matter. But a faithful
reading of precedent requires us to grant it here, no
matter how troubling I might personally find it.

As a panel, we're duty-bound to follow precedent.
And that means we’re duty-bound to follow precedent,
full stop—not just when it leads to results we like. “[A]
principle is not a principle until it costs you.” Lefebure
v. D’Aquilla, 15 F.4th 650, 663 (5th Cir. 2021) (citing
Psarm 15:4 (honoring those who “keep[] an oath even
when it hurts”)). “[Flollowing precedent only when you
like it—and ignoring it when you don’t—is . . . not prin-
cipled judging. It is the very definition of ‘WILL instead
of JUDGMENT —stare decisis ‘only when I say so.””
Planned Parenthood of Greater Texas, Inc. v. Kauffman,
981 F.3d 347, 386 (5th Cir. 2020) (Ho, J., concurring). It
would “replace judicial hierarchy with judicial anar-
chy.” M.D. v. Abbott, 977 F.3d 479, 483 (5th Cir. 2020).

Our precedents apply absolute prosecutorial im-
munity in cases just like this. The panel majority has
nevertheless decided to allow this suit to proceed to the
merits. As an originalist, I may cheer this result.? But
I doubt that our prosecutorial immunity precedent per-
mits it.

3 T of course make no comment on the merits of this case —in
particular, how Wearry’s § 1983 claim should be decided in light
of his admission of guilt for manslaughter and his subsequent 25-
year prison sentence.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

MICHAEL WEARRY

CIVIL ACTION
VERSUS

18-594-SDD-SDJ

SCOTT M. PERRILLOUX and
MARLON KEARNEY FOSTER

RULING
(Filed Jun. 24, 2020)

Before the Court is the Motion to Dismiss Pursu-
ant to Rule 12(c)! filed by Defendant, Marlon Kearney
Foster (“Foster”). Plaintiff Michael Wearry (“Wearry”)
filed an Opposition,? to which Foster filed a Reply.?
Foster’s co-defendant, Scott M. Perrilloux (“Perrilloux”),
also filed a Reply to Wearry’s Opposition.* Additionally,
Perrilloux has filed his own Motion to Dismiss Pursu-
ant to Rule 12(c),’ adopting the arguments set forth
in Foster’s Motion to Dismiss. Wearry opposes

1 Rec. Doc. No. 49.
2 Rec. Doc. No. 66.
3 Rec. Doc. No. 73.
4 Rec. Doc. No. 71.

5 Rec. Doc. No. 51. Perrilloux previously filed a Motion to Dis-
miss under FRCP 12(b)(6) and now brings a Motion to Dismiss
under Rule 12(c), supported by a me-too memo that “re-asserts,
re-alleges, and re-avers each and every argument set forth in Doc.
49-1 and pleads same herein by reference, as if copied in extenso.”
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Perrilloux’s Motion to Dismiss as well.® For the reasons
that follow, the Court finds that the Motions™ shall be
denied.

The question presented by Foster’s Motion is
whether a Livingston Parish Sheriff’s Office Detective,
acting in concert with a local prosecutor, is entitled to
absolute immunity for allegedly pulling a 14-year-old
boy out of school on at least six occasions to intimidate
him into offering false testimony at a murder trial —
false testimony concocted wholesale by that detective
and prosecutor and carefully rehearsed, the child’s
compliance ensured with scare tactics like taking him
to view the murder victim’s bloody car.® Such are the
allegations in the Complaint, which, on this 12(c) mo-
tion, the Court is bound to accept as true.® This ques-
tion, and these facts, are not an issue of first impression
for this Court. In June 2019, this Court denied a Motion
to Dismiss by Foster’s co-Defendant Scott Perrilloux,
who was (and is today) the District Attorney for the 21st
Judicial District in Livingston Parish, finding that he
was not entitled to absolute prosecutorial immunity.°

Foster argues that “absolute immunity is afforded
to prosecutors and other state official [sic] acting as

6 Rec. Doc. No. 67.

” Rec. Doc. Nos. 49 and 51.

8 Rec. Doc. No. 1, pp. 4-6.

9 Johnson v. Johnson, 385 F.3d 503, 529 (5th Cir. 2004).

10" A more thorough presentation of the factual and proce-
dural history of this case can be found in this Court’s previous
Ruling at Rec. Doc. No. 44.
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advocates for the state.”!! Foster seeks absolute prose-
cutorial immunity, as opposed to the qualified immun-
ity which is most often advanced by law enforcement
officers, because “Plaintiff has specifically plead the
motive and reasoning for defendants’ alleged fabrica-
tion of evidence and coercion of witness testimony, and
that motive was purely prosecutorial in nature.”? Fos-
ter maintains that “[t]hese actions were not taken, ac-
cording the allegations in the Complaint, in any form
of investigatory role . . .’ “Rather, according to plain-
tiff, the coercion of Jeffrey Ashton to provide false tes-
timony was solely driven by a concern that evidence
was insufficient to convict plaintiff of murder.”* In
other words, because the function was prosecutorial,
Foster claims absolute prosecutorial immunity.

The Fifth Circuit has held that “the proper focus
should not be the identity of the party claiming the
immunity, but rather his ‘role in the context of the
case.”” The allegations against Foster are essentially
identical to the allegations against Perrilloux. In fact,
Foster himself states that he “took the exact same ac-
tions as Perrilloux.”® Those actions centered around De-
fendants’ alleged attempt to falsely implicate Plaintiff

1 Rec. Doc. 49-1, p. 3.
2 Id. at p. 7.

18 Id.

14 Id.

15 O’Neal v. Mississippi Bd. of Nursing, 113 F.3d 62, 65 (5th
Cir. 1997) (quoting Mays v. Sudderth, 97 F.3d 107, 110 (5th Cir.
1996)).

16 Rec. Doc. No. 49-1, p. 17.
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Michael Wearry for an unsolved murder. The allega-
tions are as follows:

1) Perrilloux and Foster allegedly “made an in-
tentional and deliberate decision to fabricate
a narrative ... in order to procure Wearry’s
conviction and death sentence”;’

2) Identified Jeffery Ashton, a 14 year old child
who was “subject to juvenile court proceedings
at the time and was vulnerable to intimida-
tion by authorities.”'® Foster “picked him up
from school, [drove] him to Perrilloux’s office,
and then, without a parent present . . . intim-
idated him”'® and “provided [him] with a com-
pletely fabricated story to adopt and repeat”®
that implicated Wearry in the murder;

3) Foster and Perrilloux included Wearry on a
list of people Ashton identified from a photo
array, even though “Ashton told them he did
not” recognize Wearry and, in fact, “had no
personal knowledge connecting Wearry to
Walber’s death”;?!

4) Foster and Perrilloux “[C]oached Ashton in at
least six separate meetings to perfect the fal-
sified story”;??

17 Rec. Doc. No. 44, p. 3.
18 Id.
1 Rec. Doc. No. 44, p. 3.
20 Id.
A Id.
2 Id.
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5) Persuaded Ashton that he had previously
provided “details about the night of Walber’s

murder that Ashton had never actually pro-
vided”;®

6) And, after the United States Supreme Court
vacated Wearry’s conviction, allegedly in-
structed Livingston Parish Sheriff’s Deputy
Ben Ballard to “coerce Ashton into perpetu-
ating his false testimony,”* including “pro-
mis[ing] favors in exchange for favorable trial
testimony”® at the new trial.

In his Motion, Foster acknowledges that this
Court already denied extending absolute immunity to
Perrilloux based on the above allegations.?® Foster sug-
gests that the Court’s prior Ruling was wrongfully de-
cided because “neither the parties nor the Court cited
or discussed” the 2003 United States Court of Appeals
for the Fifth Circuit case Cousin v. Small,?” which, Fos-
ter argues, “is controlling precedent.””® Cousin is Fifth
Circuit precedent, but the Court disagrees that ab-
sence of citation to Cousin in its Ruling on Perrilloux’s
Motion renders it wrongly decided on the question of
absolute immunity for Defendants. Indeed, the Fifth
Circuit’s recent opinion in Singleton v Cannizzaro,”

% Id.

24 Rec. Doc. No. 44, p. 4.

% Id.

%6 Rec. Doc. No. 49-1, p. 12.

7 325 F.3d 627 (5th Cir. 2003).

8 Rec. Doc. No. 49-1, p. 12.

2 Singleton v. Cannizzaro, 956 F.3d 773 (5th Cir. 2020).

M

N
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which examines the scope and contours of absolute
prosecutorial immunity, suggests that this Court’s pros-
ecutorial immunity analysis is correct. After reviewing
the parties’ briefs and the relevant case law, this Court
concludes that Foster is not entitled to absolute im-
munity, for the same reasons outlined in this Court’s
previous Ruling — reasons that are only strengthened
by the Circuit’s most recent decision Singleton v Can-
nizzaro.*®

I. MOTIONS UNDER FEDERAL RULE OF
CIVIL PROCEDURE 12(C)

The standard for deciding a motion under Rule
12(c) is the same as the one for deciding a motion under
Rule 12(b)(6).2! “[T]he central issue is whether, in the
light most favorable to the plaintiff, the complaint
states a valid claim for relief.”3> When deciding a Rule
12(b)(6) motion to dismiss, “[t]he ‘court accepts all
well-pleaded facts as true, viewing them in the light
most favorable to the plaintiff.’ ”3® The Court may con-
sider “the complaint, its proper attachments, documents
incorporated into the complaint by reference, and

30 Id.

31 Johnson v. Johnson, 385 F.3d 503, 529 (5th Cir. 2004).

32 Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008)
(quoting Hughes v. The Tobacco Inst., Inc., 278 F.3d 417, 420 (5th
Cir. 2001)).

3 In re Katrina Canal Breaches Litigation, 495 F.3d 191, 205

(5th Cir. 2007) (quoting Martin v. Eby Constr. Co. v. Dallas Area
Rapid Transit, 369 F.3d 464, 467 (5th Cir. 2004)).
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matters of which a court may take judicial notice.”®*
“To survive a Rule 12(b)(6) motion to dismiss, the
plaintiff must plead ‘enough facts to state a claim to
relief that is plausible on its face.””%

In Twombly, the United States Supreme Court set
forth the basic criteria necessary for a complaint to
survive a Rule 12(b)(6) motion to dismiss. “While a
complaint attacked by a Rule 12(b)(6) motion to dis-
miss does not need detailed factual allegations, a
plaintiff’s obligation to provide the grounds of his en-
titlement to relief requires more than labels and con-
clusions, and a formulaic recitation of the elements of
a cause of action will not do.”*® A complaint is also in-
sufficient if it merely “tenders ‘naked assertion[s]’ de-
void of ‘further factual enhancement.’”?” However, “[a]
claim has facial plausibility when the plaintiff pleads
the factual content that allows the court to draw the
reasonable inference that the defendant is liable for
the misconduct alleged.”® In order to satisfy the plau-
sibility standard, the plaintiff must show “more than
a sheer possibility that the defendant has acted

3¢ Randall D. Wolcott, M.D., P.A. v. Sebelius, 635 F.3d 757,
763 (5th Cir. 2011).

3% In re Katrina Canal Breaches Litigation, 495 F.3d at 205
(quoting Martin v. Eby Constr. Co. v. Dallas Area Rapid Transit,
369 F.3d at 467).

36 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(internal citations and brackets omitted).

3T Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal cita-
tions omitted).

38 Twombly, 550 U.S. at 570.
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unlawfully.”®® “Furthermore, while the court must ac-
cept well-pleaded facts as true, it will not ‘strain to find
inferences favorable to the plaintiff.’ ”*° On a motion to
dismiss, courts “are not bound to accept as true a legal
conclusion couched as a factual allegation.”!

II. ABSOLUTE PROSECUTORIAL IMMUNITY

As it did in denying District Attorney Perrilloux’s
immunity motion, the Court begins with the precept
that “a functional analysis of the role a prosecutor is
fulfilling when the alleged misconduct occurs is the
touchstone to determining the type of immunity avail-
able.”*2 Absolute immunity, the court reasons, attaches
only to “conduct . . . that is intimately associated with
the judicial phase of the criminal process and for a
prosecutor’s acts in initiating a prosecution and in pre-
senting the state’s case.”® Considering the allegations
against Perrilloux, this Court questioned whether they
fell within a prosecutor’s “traditional role[] as [an] advo-
cate for the state,”* writing, “[a]lthough the breadth of dis-
cretion granted to district attorneys under Louisiana

39 Iqbal, 556 U.S. at 678.

40 Taha v. William Marsh Rice University, 2012 WL 1576099
at *2 (quoting Southland Sec. Corp. v. Inspire Ins. Solutions, Inc.,
365 F.3d 353, 361 (5th Cir. 2004)).

4 Twombly, 550 U.S. at 556 (quoting Papasan v. Allain, 478
U.S. 265, 286 (1986)).

42 Knapper v. Connick, 96-0434 (La. 10/15/96), 681 So. 2d
944, 950.

43 Id. at 949.
4 Id. at 950.
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law is vast, and federal courts in Louisiana have held
that prosecutors can be entitled to absolute immunity
even when they act ‘maliciously, wantonly or negli-
gently,” the scope of prosecutorial immunity is not infi-
nite.”*5

This Court has already addressed the question:
Was Perrilloux’s conduct advocatory, as he claims, or
was it more in the nature of evidence-gathering inves-
tigatory conduct, for which only qualified immunity
would apply?* In denying absolute prosecutorial im-
munity to District Attorney Perrilloux, this Court con-
sulted Fifth Circuit jurisprudence, including Loupe v.
O’Bannon,*” and a handful of cases outside the Fifth
Circuit, where courts probed the line between investi-
gatory and advocatory conduct. In Moore v. Valder, for
example, the D.C. Circuit held that “[ilntimidating and
coercing witnesses into changing their testimony is not
advocatory. It is rather a misuse of investigative tech-
niques.”® This Court also took guidance from Barbera
v. Smith,* where the Second Circuit held that “acquir-
ing evidence which might be used in a prosecution”®
— as opposed to the “organization, evaluation, and

4 Rec. Doc. No. 44, p. 14.
46 Rec. Doc. No. 44, p. 21.

47 Loupe v. O’Bannon, 824 F.3d 534, 536 (5th Cir. 2016), re-
cently cited with approval in Singleton v. Cannizzaro, 956 F.3d
773, 782 (5th Cir. 2020).

48 65 F.3d 189, 194 (D.C. Cir. 1995)(emphasis in original).
49 836 F.2d 96 (2d Cir. 1987).
50 Id. at 100.
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marshalling”®! of such evidence — was activity of a “po-
lice nature” and was therefore not entitled to absolute
immunity.

Relying on Cousin, Foster would have this Court
apply a bright line test and find that, because the al-
legedly fabricated testimony coerced from a minor was
secured after Wearry was charged and was eventually
presented at trial, it was necessarily advocatory. How-
ever, in Singleton v. Cannizzaro, the Fifth Circuit
quickly rejected this bright line application of the tem-
poral test, explaining that “[t]he Supreme Court has
never held that the timing of a prosecutor’s actions
controls whether the prosecutor has absolute immun-
ity. Instead, the Court focuses on the function the pros-
ecutor was performing.”? Other Circuits similarly look
to function and not just timing in determining the
scope of absolute prosecutorial immunity. As noted by
this Court in its prior Ruling® denying absolute pros-
ecutorial immunity to Perrilloux, the Seventh Circuit
in Fields v. Wharrie held that a prosecutor who fabri-
cated trial evidence was not entitled to absolute im-
munity: “A prosecutor cannot retroactively immunize
himself from conduct by perfecting his wrong-doing
through introducing the fabricated evidence at trial.
That would create a ‘license to lawless conduct.’ ”5* The
Court reiterates that “allowing Perrilloux to claim

51 Id.

52 Singleton, 956 F.3d at 783 (emphasis added).

% Rec. Doc. No. 44.

5 Fields v. Wharrie, 740 F.3d 1107, 1109 (7th Cir. 2014).
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absolute immunity simply because his alleged actions
can be characterized as ‘preparation for trial’ would
create a license for prosecutors to use intimidation to
fabricate evidence, knowing they would be shielded by
immunity.”®® The same reasoning applies to Detective
Foster, who worked in concert with Perrilloux to coerce
a minor into providing false testimony.

Defendant Foster urges the Court to follow Beckett
v. Ford,”® a 2010 case where the Sixth Circuit granted
absolute immunity to a prosecutor on allegations of
fabrication of witness testimony very similar to the al-
legations herein. Apposite though it may be, Beckett
is not binding authority, and this Court finds it un-
persuasive insofar as it arrives at its conclusion by
reasoning that, because the fabrication occurred in
preparation for trial, it was advocatory; this is the
bright line approach called into question by the Fifth
Circuit in Singleton v Cannizzarro. Even the Beckett
court acknowledged that “it is possible for a prosecutor
who engages in a conspiracy to manufacture false evi-
dence [to] not to be acting as an advocate for the state
when he does s0.”" For reasons discussed in its previ-
ous Ruling and infra, this Court rejects the notion that
the label “preparation for trial” is capable of bestowing
immunity upon any and all prosecutorial conduct.

In short, Foster’s Motion, and Perrilloux’s re-urged
Motion, will be denied for the same reasons previously

% Rec. Doc. No. 44, p. 16.
% Beckett v. Ford, 384 F. App’x 435 (6th Cir. 2010).
57 Id. at 451.
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given by this Court. Perrilloux’s and Foster’s alleged
conduct was not advocatory in function. The Court’s ra-
tionale, which carefully considered the difference be-
tween investigatory and advocatory conduct, has since
been looked upon with favor by the Fifth Circuit in the
Singleton v. Cannizzaro decision (see discussion, in-
fra). Foster concedes that his conduct was the “exact
same” as Perrilloux’s but argues that the Court should
reach a different result because of Cousin v. Small.?® In
Cousin, the Fifth Circuit drew a hard “temporal” line
between investigatory and advocatory conduct, where
advocatory conduct is anything that a prosecutor does
after the identification of a suspect and the develop-
ment of probable cause to arrest him. This “temporal”
approach comes from the United States Supreme
Court via Imbler® and Buckley® (discussed more thor-
oughly in this Court’s previous Ruling at Record Doc-
ument Number 44).

Cousin is factually analogous to the instant case.
The prosecutor in Cousin was alleged to have “told [a
witness] to implicate Cousin falsely in the murder and
coached him on how to testify.”®! Applying the “tem-
poral” test, the Fifth Circuit held that the prosecutor
was “acting as an advocate rather than as an investi-
gator. The interview [where the witness was coached to
lie] was intended to secure evidence that would be used

58 Cousin v. Small, 325 F.3d 627 (5th Cir. 2003).
5 Imbler v. Pachtman, 424 U.S. 409 (1976).

80 Buckley v. Fitzsimmons, 509 U.S. 259 (1993).
61 Cousin, 325 F.3d at 635.
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in the presentation of the state’s case at the pending
trial of an already identified suspect, not to identify a
suspect or establish probable cause.”®? The court noted
that the investigatory/advocatory question entirely
“turns on whether Cousin had been identified as a sus-
pect at the time [the witness] was interviewed and
whether the interview related to testimony to be pre-
sented at trial.”®?

Applying Cousin strictly to the facts of the instant
case arguably yields a different result than this Court
reached in its previous Ruling. Perrilloux’s and Fos-
ter’s alleged conduct did occur after a suspect had been
arrested — indeed, their coercion and fabrication of tes-
timony from a minor is alleged to have been an effort
to strengthen their case and ensure a successful pros-
ecution of that suspect. But, even in Cousin, the Fifth
Circuit cautioned against this formalistic “temporal”
test, explaining that even though “many, perhaps most,
such interviews are likely to be advocatory rather than
investigative,”®* the Supreme Court in Buckley “did not
explicitly hold that all witness interviews conducted
after indictment are advocatory in nature.”

This Court rejects the simplistic view that once
charges are filed, all conduct is advocatory and thus
absolutely shielded. The statement that many, or even
most, post-indictment witness interviews are advoca-
tory in nature clearly allows for the possibility that

62 Id.
8 Id. at 633.
64 Id. (emphasis added).
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some are not — in other words, for the possibility that
some post-indictment witness interviews are investi-
gatory. This is especially true in light of the Fifth Cir-
cuit’s recent ruling in Singleton v. Cannizzaro, which
places the otherwise strict temporal test within the
context of a broader “functional approach.”s

III. SINGLETON V. CANNIZZARO

In Singleton, the Fifth Circuit denied absolute im-
munity to the Orleans Parish District Attorney and
several assistant district attorneys for allegedly using
“fake ‘subpoenas’ to pressure crime victims and wit-
nesses to meet with them.”® The facts of Singleton are
not directly analogous to the facts of this case, but the
Fifth Circuit’s rationale and application of the absolute
prosecutorial immunity doctrine bears directly upon it.

The prosecutor defendants in Singleton argued
“that creating and issuing the fake subpoenas was
protected prosecutorial conduct because it ‘relate[d] to
the core prosecutorial function of preparing evidence
and testimony for trial.’”®” Moreover, the defendants
asserted that, because their actions took place after
charges had already issued against suspects in the
underlying criminal cases, the temporal test dictates
that those actions were advocatory. The Fifth Circuit
quickly rejected this bright line application of the
temporal test, explaining that “[t]he Supreme Court

8 Singleton v. Cannizzaro, 956 F.3d 773, 780 (5th Cir. 2020).
66 Id. at 777.
67 Id. at 782.
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has never held that the timing of a prosecutor’s actions
controls whether the prosecutor has absolute immun-
ity. Instead, the Court focuses on the function the pros-
ecutor was performing.”%®

That being said, the Singleton court did distin-
guish Cousin in a footnote, pointing out that the facts
of Singleton “are not governed by Cousin” because
“there the actions occurred during a pending trial and
were designed to shape a witness’s testimony at that
trial. Here, by contrast, [the defendants’] alleged use of
the fake subpoenas on Plaintiffs occurred earlier in the
process.”® The fake subpoenas in question were used
to elicit information “while related criminal cases were
pending.”™ Foster’s and Perrilloux’s alleged actions,
like those of the Cannizzaro defendants, occurred after
the arrest of a suspect and in the months leading up to
trial. The Singleton court characterized the conduct in
Cousin as occurring “during a pending trial.””! This
Court does not find these categories — “while related
criminal cases were pending” versus “during a pending
trial” — to be especially clear, nor is it obvious to the
Court where the conduct in this case, occurring as it
did several months before trial, belongs on that contin-
uum. This underscores the difficulty in applying a
purely temporal test.

6 Id. at 783 (emphasis added).

8 Id. at 782, n. 5 (emphasis added).
" Id.

1 Id. at 782, n. 5 (emphasis added).
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The Fifth Circuit’s discussion in Singleton of the
outer limits of what reasonably constitutes the “prose-
cutorial function” provides meaningful support to the
analysis in this Court’s previous Ruling and is equally
applicable to the instant Motion. The Singleton court’s
reasoning as to why the prosecutors’ alleged conduct
was arguably not advocatory even though it occurred
post-indictment and was, in a technical sense, part of
the prosecutor’s preparation for trial, applies with
equal force to Perrilloux’s and Foster’s alleged conduct
in this case.

First, the Fifth Circuit explains, the Singleton de-
fendants’ alleged conduct was less “intimately associ-
ated with the judicial phase of the criminal process””
and more investigatory because:

Defendants allegedly used the [fake] subpoe-
nas to gather information from crime victims
and witnesses outside of court. Investigation
has historically and by precedent been re-
garded as the work of police, not prosecutors,
and it does not become a prosecutorial func-
tion merely because a prosecutor has chosen
to participate. Defendants’ information-gath-
ering is more analogous to investigative police
work than advocatory conduct.”

2 Id. at 782.

" Id. at 782-83 (5th Cir. 2020)(emphasis added)(some inter-
nal citations and quotations omitted).
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The physical context of the prosecutorial misconduct —
outside of court — is treated as relevant by the Fifth
Circuit, as it was by this Court in its previous Ruling:

Here, Wearry alleges, Perrilloux “picked [Ash-
ton] up from school, drove him to Perrilloux’s
office, and then, without a parent present . ..
intimidated him into falsely implicating
Wearry in the Walber murder.” These alleged
actions occurred not, as in Imbler, during a
courtroom recess at trial, which would place
them much more squarely in the prosecutorial
sphere. Instead, Perrilloux’s alleged actions
began when he went to Ashton’s school in De-
cember 2001, three months before Wearry’s
March 2002 trial ... ™

Moreover, the Fifth Circuit’s observation that information-
gathering is more investigatory than advocatory bol-
sters this Court’s reasoning in its denial of absolute
immunity as to Perrilloux and Foster. This Court pre-
viously distinguished between a prosecutor’s “effort to
control the presentation of [a] witness’ testimony”’
(which the Imbler Court held to be prosecutorial in na-
ture and entitled to absolute immunity) and the whole-
sale fabrication of testimony. The mental gymnastics
required to conclude that inventing fake testimony and
coercing a minor to recite it at trial is simply “an effort
to control the presentation of testimony” are difficult
to fathom. Securing a witness statement has tradition-
ally been considered an investigatory police function;

7 Rec. Doc. No. 44, pp. 20-21.
5 Singleton, 956 F.3d at 783.
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securing false witness testimony by inventing it and
coercing its delivery is not conduct advocatory in na-
ture.

The Fifth Circuit in Singleton instructs that pros-
ecutorial conduct is less “intimately associated with
the judicial phase of the criminal process””® when it in-
volves “side-stepping,” or acting outside of, the judicial
process. Creating a false narrative and then intimidat-
ing a minor into parroting that narrative is no less
“side-stepping” than issuing fake subpoenas. The duty
to advocate “is limited to legitimate, lawful conduct
compatible with the very nature of a trial as a search
for truth.””” It is notable that that neither Perrilloux
nor Foster argues that he is entitled to qualified im-
munity — perhaps because it would strain credibility to
argue that the willful fabrication of evidence could be
objectively reasonable.

The Singleton court also quoted the Fifth Circuit’s
decision in Loupe v. O’'Bannon, noting that a prosecutor
who orders a warrantless arrest

steps outside of his role as an advocate of the
state before a neutral and detached judicial
body and takes upon himself the responsibil-
ity of determining whether probable cause ex-
ists, much as police routinely do. Nothing in

"6 Id. at 782.

T Nix v. Whiteside, 475 U.S. 157, 166 (1986); Id. at 171 (“un-
der no circumstance may a lawyer either advocate or passively
tolerate a client’s giving false testimony. This, of course, is con-
sistent with the governance of trial conduct in what we have long
called ‘a search for truth’”).
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the procuring of immediate, warrantless ar-
rests is so essential to the judicial process that
a prosecutor must be granted absolute im-
munity.™

Likewise, nothing in the willful fabrication of witness
testimony is so essential to the judicial process that
a prosecutor or law enforcement officer should be
granted absolute immunity when he engages in it. The
judicial process is a search for truth. Coercion of un-
truthful testimony is not essential to the judicial pro-
cess; it is the antithesis of the judicial process. If the
underlying prosecution fails without the fabricated
testimony, so be it. Surely the system values honest
prosecutions more than obtaining a guilty verdict at
any cost. This Court perceives a common thread be-
tween the fake subpoenas and the alleged conduct
herein. In Singleton, the prosecutors used fake subpoe-
nas to coerce and intimidate witnesses to do what they
wanted — appear for interviews. This scheme worked
because the defendants harnessed the authority of the
courts and the justice system to create a dynamic
where the recipient of the fake subpoena felt pressured
to submit. Similarly, the approach allegedly used by
Foster and Perrilloux relied upon flexing the muscle
and power of their respective offices to intimidate a
fourteen-year-old child into doing what they wanted.
In both cases, the imprimatur of the courts and the
judicial system was abused in order to distort the
information-gathering process. The Fifth Circuit in

8 824 F.3d 534, 540 (5th Cir. 2016) (emphasis added); Sin-
gleton v. Cannizzaro, 956 F.3d 773, 782 (5th Cir. 2020).
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Singleton clearly states that such an “attempt to ob-
tain information from crime victims and witnesses
outside the judicial context falls into the category of
investigative conduct for which prosecutors are not im-
mune.””

Singleton announces a preference for functional
over temporal analysis and appears to allow a wider
berth for normative policy considerations when as-
sessing what falls within the prosecutor’s “traditional”
role. Viewed in light of Singleton, the Court finds that
Foster’s Motion to Dismiss on the grounds of absolute
immunity shall be DENIED. Perrilloux’s Motion adopt-
ing Foster’s arguments is likewise DENIED.

IV. CONCLUSION

For the reasons set forth above, Foster’s Motion to
Dismiss for Failure to State a Claim Pursuant to Rule
12(¢)®® and Perrilloux’s Motion to Dismiss for Failure to
State a Claim® are both DENIED.

IT IS SO ORDERED.

™ Id. at 783-84 (citing Hoog-Watson v. Guadalupe Cty., Tex.,
591 F.3d 431, 438 (5th Cir. 2009)).

80 Rec. Doc. No. 49.
81 Rec. Doc. No. 51.
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Signed in Baton Rouge, Louisiana on June 24,
2020.

/s/ Shelly D. Dick
CHIEF JUDGE SHELLY D. DICK
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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Appeal from the United States District Court
for the Middle District of Louisiana
USDC No. 3:18-CV-594

ON PETITIONS FOR REHEARING EN BANC
(Filed Oct. 27, 2022)

Before KiNG, DENNIS, and Ho, Circuit Judges.
PER CURIAM:

Treating the petition for rehearing en banc, as to
Appellant, Scott M. Perrilloux, as a petition for panel
rehearing (5TH CIR. R. 35 1.0.P.), the petition for panel
rehearing is DENIED. The petition for rehearing en
banc is DENIED because, at the request of one of its
members, the court was polled, and a majority did not
vote in favor of rehearing (FED. R. App. P. 35 and 5TH
Cir. R. 35).

Treating the petition for rehearing en banc, as to
Appellants, Paulette H. Foster, Kearney Matthew Fos-
ter, William Aaron Foster and Annette Foster Alford,
as a petition for panel rehearing (5TH CIR. R. 35 1.O.P.),
the petition for panel rehearing is DENIED. The peti-
tion for rehearing en banc is DENIED because, at the
request of one of its members, the court was polled, and
a majority did not vote in favor of rehearing (FED. R.
App. P. 35 and 5TH CIR. R. 35).

In the en banc poll, seven judges voted in favor of
rehearing (Judges Richman, Jones, Smith, Southwick,
Duncan, Oldham, and Wilson), and nine voted against
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rehearing (Judges Stewart, Dennis, Elrod, Haynes,
Graves, Higginson, Willett, Ho, and Engelhardt).

JAMES C. Ho, Circuit Judge, concurring in denial of re-
hearing en banc:

I agree with much of the dissent, as the dissent
rightly points out. Yet I vote to deny rehearing en banc.
I write to briefly explain why.

Respected judges and scholars have said that ab-
solute prosecutorial immunity is inconsistent with the
text and original understanding of 42 U.S.C. § 1983,
and I tend to agree. See Wearry v. Foster, 33 F.4th 260,
273, 279-80 (5th Cir. 2022) (Ho, J., dubitante) (discuss-
ing authorities). I've also said that “we [should] decide
every case faithful to the text and original understand-
ing of the Constitution, to the maximum extent permit-
ted by a faithful reading of binding precedent.” Texas
v. Rettig, 993 F.3d 408, 409 (5th Cir. 2021) (Ho, J., dis-
senting from denial of rehearing en banc).

Of course, as a three-judge panel deciding a case
on the merits, we’re required to follow governing Su-
preme Court and circuit precedent. That’s why I
would’ve granted prosecutorial immunity, despite my
personal views.

But unlike a panel decision on the merits, the de-
cision whether to rehear a case en banc is entirely dis-
cretionary. Nothing in the rules of federal appellate
procedure requires us to take a case en banc—not even
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when a panel decision conflicts with Supreme Court or
circuit precedent. So I exercise my discretion to max-
imize for the original meaning. See id.

Moreover, declining en banc rehearing here is con-
sistent with the conceptual framework I've previously
set forth for cases involving qualified immunity for
public officials: When public officials are forced to
make split-second, life-and-death decisions in a good-
faith effort to save innocent lives, they deserve some
measure of deference. By contrast, when public offi-
cials make the deliberate and considered decision to
trample on a citizen’s constitutional rights, they de-
serve to be held accountable. See Horvath v. City of Le-
ander, 946 F.3d 787, 799-803 (5th Cir. 2020) (Ho, J.,
concurring); see also Hoggard v. Rhodes, 141 S. Ct.
2421, 2422 (2021) (Thomas, J., respecting denial of cer-
tiorari) (“IWJlhy should university officers, who have
time to make calculated choices about enacting or en-
forcing unconstitutional policies, receive the same pro-
tection as a police officer who makes a split-second
decision to use force in a dangerous setting?”); Villar-
real v. City of Laredo, 44 F.4th 363, 371 (5th Cir. 2022)
(“There is a big difference between ‘split-second deci-
sions’ by police officers and ‘premeditated plans to ar-
rest a person for her journalism, especially by local
officials who have a history of targeting her because of
her journalism.’”) (quoting the Institute for Justice).

This framework explains my votes on a number of
recent en banc rehearing petitions that have sharply
divided our court. Compare Winzer v. Kaufman County,
940 F.3d 900 (5th Cir. 2019); Ramirez v. Guadarrama,
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2 F. 4th 506 (5th Cir. 2021), with Oliver v. Arnold, 19
F.4th 843 (5th Cir. 2021).

I voted in favor of the police officers in Winzer and
Ramirez—and against the officials here and in Oliver
(and Villarreal too). What explains my divergent votes
is the divergent factual allegations presented in those
cases, which we of course must accept as true at this
stage of the proceedings.

In Winzer, police officers were engaged in a split-
second, good-faith effort to protect innocent lives
against an active shooter. So too in Ramirez, where po-
lice officers made a split-second, good-faith decision to
protect innocent lives from a man who threatened to
set his home and family on fire.

The present case, by contrast, falls squarely in the
deliberate violation bucket. It involves an effort to de-
liberately coerce false witness testimony in order to se-
cure a capital murder conviction. So too in Oliver,
where a public school teacher was engaged in the de-
liberate decision to punish a student whose political or
religious views he personally disagreed with.

I see no compelling need for the extraordinary
remedy of rehearing en banc in light of the troubling
allegations of deliberate misconduct presented in this
case. Accordingly, I concur in the denial of rehearing en
banc.
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EpitH H. JoNESs, Circuit Judge, joined by SMITH and
DuncaN, Circuit Judges, dissenting from denial of en
banc rehearing:

Wearry v. Foster should easily have garnered en
banc reconsideration because it dramatically recharac-
terizes, and thus confuses, the scope of absolute prose-
cutorial immunity in the Fifth Circuit. The opinion
fatally conflicts with this court’s two-decade old opin-
ion in Cousin v. Small, 325 F.3d 627 (5th Cir. 2003), a
conflict that should alone have engendered en banc re-
view.! But the opinion also conflicts with significant
sister circuit decisions. And the opinion will provoke
substantial litigation that otherwise wouldn’t have
happened. Pity the district court judges and counsel
who must steer between the Scylla of Wearry and the
Charybdis of Cousin. I respectfully dissent from denial
of rehearing en banc.

Judge Ho’s “dubitante” opinion explains why he
saw “no principled basis that the panel majority could
possibly invoke to distinguish Cousin.” Wearry v. Fos-
ter, 33 F.4th 260, 276 (5th Cir. 2022) (Ho, J., dubitante).
I agree. The majority opinion is on point factually with
Cousin but unjustifiably casts the earlier case aside in
its analysis.

1 “It is a firm rule of this circuit that in the absence of an
intervening contrary or superseding decision by this court sitting
en banc or by the United States Supreme Court, a panel cannot
overrule a prior panel’s decision.” Burge v. Parish of St. Tam-
many, 187 F.3d 452, 466 (5th Cir. 1999).
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A. Facts

First, the facts. In 1998, sixteen-year old Eric Wal-
ber was delivering pizza when he was kidnapped by
Michael Wearry and his friends, brutally beaten, and
then run over by them with a car (several times). Lou-
isiana has since convicted Wearry twice for his role in
killing Walber. The Supreme Court reversed Wearry’s
first capital conviction on review of a state habeas de-
cision, concluding that the prosecution had withheld
Brady material. See Wearry v. Cain, 577 U.S. 385, 136
S. Ct. 1002 (2016). Facing a retrial, however, Wearry
pled guilty to manslaughter in 2019 and received a 25-
year imprisonment sentence.?

Wearry filed the instant § 1983 action in 2018 in
the Middle District of Louisiana. His complaint alleges
that Scott Perrilloux, the DA at the time, and Marlon
Foster, a detective, fabricated a story that Jeffrey Ash-
ton, on the night of the murder, saw Wearry driving
Walber’s car and saw him toss a bottle of Walber’s co-
logne into a ditch. Perrilloux and Foster then allegedly
coerced Ashton to testify to this entirely false story at
Wearry’s capital murder trial. Wearry alleged that the
misdeeds of Perrilloux and Foster took place after
Wearry was indicted and in preparation for that trial.

Now compare the facts before the court in Cousin.
Simply put, the prosecutor in that case was alleged to

2 “Man accused in Louisiana teen’s death enters plea deal,”
Associated Press. March 10, 2019. https:/www.tuscaloosanews.com/
story/news/state/2019/03/11/man-accused-in-louisiana-teens-death-
enters-plea-deal/5746510007/



App. 72

have caused the witness to “give false trial testimony
that would implicate Cousin,” 325 F.3d at 632, “told
him to lie about Cousin to avoid a lengthy sentence for
armed robbery” for himself, id. at 634, and instructed
the witness “what to say.” id. The prosecutor elicited
assistance from the witness’s counsel. Id. All this was
done post-indictment and while the prosecutor was
preparing the witness for trial. Id. at 634-35.

Notwithstanding these parallel circumstances,
the panel majority asserts that the prosecutors in
Wearry did “‘not simply ... elicit false testimony’—
they ‘nvented a false narrative.”” 33 F.4th at 276 (Ho,
dJ., dubitante). With due respect, these distinctions are
the product of wordsmithing, not reality.

B. The Law of Prosecutorial Immunity

Moving on to the law, the holding of Cousin is crisp
and clear: If a prosecutor conducts a witness interview
that is “intended to secure evidence that would be used
in the presentation of the state’s case at [trial], not to
identify a suspect or establish probable cause . .. [the
prosecutor] is therefore entitled to absolute immunity.”
325 F.3d at 635 (footnote omitted). After discussing the
principal Supreme Court cases dealing with prosecu-
torial immunity, the Cousin court concluded, “the ques-
tion of absolute immunity turns on whether Cousin
had been identified as a suspect at the time [the wit-
ness] was interviewed and whether the interview re-
lated to testimony to be presented at trial.” Id. at 633.
Accordingly, a prosecutor who fabricates evidence by
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coercing a witness to testify falsely at trial is acting in
an “advocacy” capacity (not in an “investigative” role)
and is entitled to absolute immunity when those activ-
ities occur post-indictment. As Judge Ho observes,
commentators have interpreted Cousin to so hold.?
Wearry, 33 F.4th at 275 (Ho, J., dubitante).

The analysis in Cousin flows directly from govern-
ing Supreme Court precedent. When a prosecutor is ac-
cused of misconduct, courts apply a functional test to
determine whether his actions merit absolute immun-
ity. See Buckley v. Fitzsimmons, 509 U.S. 259, 269, 113
S. Ct. 2606, 2613 (1993). The basic question is
“whether particular actions of government officials fit
within a common-law tradition of absolute immunity,
or only the more general standard of qualified immun-
ity.” Id. The test involves “the nature of the function
performed, not the identity of the actor who performed
it.” Id. (citation omitted). If the action is post-indict-
ment and in the nature of advocacy, absolute immunity
applies. Id. at 272-73, 113 S. Ct. at 2615. If the chal-
lenged violation is pre-indictment or investigatory,

3 See William S. Helfand & Ryan Cantrella, Individual Gov-
ernmental Immunities in Federal Court: The Supreme Court
Strengthens and Already Potent Defense, 47 The Advoc. (Texas)
21, 22 (2009); Margaret Z. Johns, Reconsidering Absolute Prose-
cutorial Immunity, 2005 B.Y.U. L. REv. 53, 104 (2005); When is
prosecutor entitled to absolute immunity from civil suit for dam-
ages under 42 U.S.C.A. § 1983: post-Imbler cases, 63 A.L.R.6th
255 (2011).



App. 74

then the prosecutor may claim at best qualified im-
munity. Id. at 273-74, 113 S. Ct. at 2616.*

Quoting Buckley and Imbler v. Pachtman, 424 U.S.
409, 96 S. Ct. 984 (1976), the Fifth Circuit in Cousin
accurately described the functional distinction:

[Plrosecutors are absolutely immune with re-
spect to activities that are intimately associ-
ated with the judicial phase of the criminal
process. Conduct falling within this category
is not limited only to the act of initiation itself
and to conduct occurring in the courtroom, but
instead includes all actions which occur in the
course of the prosecutor’s role as an advocate
for the State.

Cousin, 325 F.3d at 631-32. (internal citations, brack-
ets, and quotation marks omitted) (emphasis added).
Cousin rejects any narrowing of absolute immunity
that carves out of the scope of advocacy vaguely de-
fined subcategories, such as “evidence gathering.”
Wearry, 33 F.4th at 272. Specifically, Cousin rejects the
D.C. Circuit’s holding in Moore v. Valder, 65 F.3d 189
(D.C. Cir. 1995), “that the collection of information for
use in a prosecution is necessarily investigative rather
than advocatory conduct.” Cousin, 325 F.3d at 633 n.6.
As the court explains, such a narrowing violates

4 Cousin and both Wearry opinions note Buckley’s caveat that
“a determination of probable cause does not guarantee a prosecu-
tor absolute immunity” for all actions occurring thereafter. Buck-
ley, 509 U.S. at 274 n.5, 113 S. Ct. at 2616 n.5. One can readily
envision circumstances post-indictment that would not constitute
“advocacy” or preparation for trial. But this case embodies no such
circumstance.
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Imbler, which “explicitly recognized that ‘[p]repara-
tion, both for the initiation of the criminal process and
for a trial, may require the obtaining, reviewing, and
evaluating of evidence.” Id. (quoting Imbler, 424 U.S.
at 431 n. 33, 96 S. Ct. at 995 n.33). To repeat, Cousin
held that interviewing and prepping witnesses post-in-
dictment for trial is part of advocacy under Imbler.

Now compare Wearry’s approach to the law. In
spite of Cousin’s clarity, the Wearry panel essentially
adopts the Moore distinction, effectively overruling
Cousin. See Wearry, 33 F.4th at 266. The Wearry panel
relies on Barbera v. Smith, 836 F.2d 96 (2d Cir. 1987),
the same Second Circuit opinion that Moore relies
upon for the holding expressly rejected by Cousin.
Wearry consequently asserts that “[t]he bare labels ‘ad-
vocatory’ and ‘investigatory,’ however, are of limited
utility.” Wearry, 33 F.4th at 266. The majority goes on

5 Cousin aside, the Wearry panel’s reliance on Barbera is it-
self misplaced. First, Barbera involves the conduct of prosecutors
before a charging decision was made, and the court specifically
denied absolute immunity only for such pre-charge investigatory
activity. See Barbera, 836 F.2d at 98. The Barbera panel held that
pre-indictment actions in that case were investigatory and not ab-
solutely immune, but it expressed “no view” on whether the prep-
aration of evidence that would enable the prosecutor to seek a
warrant or indictment would be absolutely immune. Id. at 100.
Second, the panel majority’s use of Barbera implies that the Sec-
ond Circuit holds that post-indictment fabrication and coercion of
testimonial evidence is investigatory in nature. This is simply in-
correct. The Second Circuit’s precedent generally aligns with
Cousin and applies absolute immunity to the fabrication of testi-
mony by the prosecutor to prepare for a grand jury determination
whether to indict. See Hill v. City of New York, 45 F.3d 653, 662
(2d Cir. 1995).
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to say, “[a] distinction more sensitive to the facts of this
case is that between the advocatory function of organ-
izing, evaluating, and presenting evidence, and the
separate investigatory function of gathering or acquir-
ing evidence.” Id. (citing Barbera, 836 F.2d at 101). The
majority places Perrilloux’s and Foster’s actions within
the “investigatory” category because, they assert, fab-
ricating evidence is analogous to gathering evidence.
Id. at 271-72. This holding simply flouts Cousin.®

Wearry purports to draw additional support for its
dichotomy between “gathering” evidence and “present-
ing evidence” from a series of Supreme Court and
lower court cases in which absolute prosecutorial im-
munity was denied for activities in the former cate-
gory.” In each of these, however, the alleged misconduct

6 Interestingly, the Ninth Circuit was more faithful to
Cousin than our brethren:

In Cousin, the Fifth Circuit held that a declaration by
a witness who was allegedly coerced and intimidated
into lying “eliminate[d]” any “ambiguity” about
whether the prosecutor was engaged in an investiga-
tory or quasi-judicial function when he interviewed
that witness. [Cousin], 325 F.3d at 633. The declaration
clearly showed that when the prosecutor met with the
witness, “he did so to tell [the witness] how he should
testify.” Id.

Genzler v. Longanbach, 410 F.3d 630, 642—43 (9th Cir. 2005)
(Fletcher, J.) (Genzler then explains that the interview fabricat-
ing evidence in Cousin involved absolutely immune advocacy,
while the police-style interrogation that was the subject of
Genzler was found to be investigatory.).

7 See Buckley, 509 U.S. 259, 113 S. Ct. 2606; Burns v. Reed,
500 U.S. 478,111 S. Ct. 1934 (1991); Singleton v. Cannizzaro, 956
F.3d 773 (5th Cir. 2020); Wooten v. Roach, 964 F.3d 395 (5th Cir.
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occurred before any probable cause determination or
indictment of the defendant. None involved post-in-
dictment witness trial preparation.

For these reasons, Wearry created an irreconcila-
ble conflict with Cousin that this court should have ad-
dressed.®

Compounding the intra-circuit conflict is the con-
flict between Wearry and other circuits. See, e.g., An-
nappareddy v. Pascale, 996 F.3d 120 (4th Cir. 2021)
(citing Cousin, fabricating evidence while coaching a
witness post-indictment is advocatory, and absolutely
immune); Fields v. Wharrie, 740 F.3d 1107, 1115 (7th
Cir. 2014) (“Once prosecution begins, bifurcating a
prosecutor’s role between investigation and

2020); Fields v. Wharrie, 740 F.3d 1107 (7th Cir. 2014); Milstein
v. Cooley, 257 F.3d 1004 (9th Cir. 2001).

8 In yet another breach with the rule of orderliness, Wearry
flatly contradicts several opinions of this court in determining
that detectives can avail themselves of qualified immunity only,
regardless of the functional approach to immunity dictated by the
Supreme Court. Morgan v. Chapman, 969 F.3d 238 (5th Cir.
2020) and other Fifth Circuit cases lend strong support to Detec-
tive Foster’s claim for functional immunity on the facts pled here.
See O’Neal v. Miss. Bd. of Nursing, 113 F.3d 62 (5th Cir. 1997);
Mays v. Sudderth, 97 F.3d 107 (5th Cir. 1996). But see Wearry, 33
F.4th at 273 (“[t]he Supreme Court has made clear that police of-
ficers, even when working in concert with prosecutors, are not en-
titled to absolute immunity”) (citing no post-Buckley authority).
Indeed, the majority opinion contradicts Buckley, which stated
that “[wlhen the functions of prosecutors and detectives are the
same ... the immunity that protects them is also the same.”
Buckley, 509 U.S. at 276, 113 S. Ct. at 2617. Buckley, in turn, re-
produces the functional approach applied in Butz v. Economou,
438 U.S. 478, 511-12, 516, 98 S. Ct. 2894, 2913-14, 2916 (1978).
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prosecution is no longer feasible”); Hill v. City of New
York, 45 F.3d 653, 662—63 (2d Cir. 1995) (if prosecutor’s
efforts that resulted in false testimony were under-
taken for presentation before a grand jury, absolute im-
munity would apply).

C. Conclusion

In voting against rehearing en banc, we display a
lack of understanding of the full consequences of the
Wearry decision. Suppose a prosecutor is interviewing
a coroner in preparation for trial and says, “We
AGREE, DON'T WE, that the cause of death was a
gunshot and not a heart attack?” After Wearry, a mere
allegation that the prosecutor knew the cause of death
was a heart attack may well defeat absolute immunity.
But take it a step further. Suppose a prosecutor is pre-
paring a witness for trial and says, with a wink of the
eye or a lift of the eyebrow, “ISN'T THERE MORE you
can tell us about the defendant?”, prompting the wit-
ness to incriminate the defendant further. In that sit-
uation, the plausible allegation that the prosecutor
invited the witness to commit perjury could lift the
prosecutor’s immunity. Wearry unabashedly holds that
a prosecutor never acts in his role as advocate when
“fabricating” evidence. See 33 F.4th at 273. Whether
the fabrication occurs pre-indictment or in preparation
for trial, this new categorical rule applies in full force.
Wearry, in sum, creates difficulties that we will be sort-
ing out over years of litigation.
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Further, it undermines the principal goals of abso-
lute prosecutorial immunity, which are to shield those
who serve the public trust from “harassment by un-
founded litigation.” Imbler, 424 U.S. at 423, 96 S. Ct. at
991. As Imbler recognizes and carefully explains,®’ even
honest prosecutors, beset by sizable dockets, limited
time to prepare and strategize cases, and even limited
knowledge, may make questionable judgments that
could be subject to second-guessing years later in civil
suits. Id. at 426, 96 S. Ct. at 993. Additionally, Imbler
recognizes that questions of witness veracity that per-
vade criminal cases can be tested in the adversarial
process if the prosecutor does not shy from presenting
testimony for which he could be later sued. Likewise,
post-trial procedures are intended to ensure the sys-
tem’s fairness. Id. at 427, 96 S. Ct. at 993. “Thle]
[courts’] focus [on a fair trial] should not be blurred by
even the subconscious knowledge that a post-trial de-
cision in favor of the accused might result in the pros-
ecutor’s being called upon to respond in damages for
his error or mistaken judgment.” Id. And obviously, a
prosecutor should not be deterred by the prospect of a
damages suit from bringing to attention after convic-
tion significant evidence of mitigation or innocence. Id.
at n.25. Or from not prosecuting in the first place with-
out air-tight guarantees of the perfection of evidence
and testimony.

® This discussion explains the Court’s decision in Imbler to
reject mere qualified immunity for prosecutorial advocacy activi-
ties in favor of common law absolute immunity.
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My emphasis on the goal of immunity is not a de-
fense of deplorable and unethical prosecutorial con-
duct. But we must not let a bad case make bad law. And
the stakes here are high for those in the business of
prosecuting crime as well as for the public. It is possi-
ble that in the future the Supreme Court will recon-
sider the proper scope of prosecutorial immunity, or
Congress will legislate on the subject. Until those
events occur, however, judges’ proper role is to inter-
pret governing precedent as well as possible, and that
includes abiding by our rule of orderliness for changing
our circuit law by en banc review. In supporting en
banc review here, I offered our court majority an op-
portunity to overrule Cousin, but they declined. In
sum, we are left with a mishmash, and these issues
will recur, to the detriment of clear law, of honest pros-
ecutors, and the public interest.






