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AFFIRMED IN PART; RELIEF DENIED
DECEMBER 15, 2021

This matter is before this Court on remand from
the United States Supreme Court pursuant to its
opinion in Ramos v. Louisiana, 590 U.S. __ | 140
S.Ct. 1390, 206 L.Ed.2d 583 (2020). Accordingly, we
review our previous affirmation of defendant’s re-
sentence in light of Ramos. Based on the record be-
fore this Court and Ramos, we affirm defendant’s
conviction and sentence for aggravated rape; find
that he is not entitled to relief for the aggravated
burglary conviction and sentence; and find that de-
fendant’s challenge to his conviction and sentence
for aggravated crime against nature is moot.

Facts and Procedural History

The facts of this case are not relevant to the under-
lying appeal but are set forth in this Court’s first ap-
pellate opinion. State v. Lambert, 1998-0730 (La.App.
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4 Cir. 11/17/99), 749 So.2d 739, writ denied, 2000-1346
(La. 1/26/01), 781 So.2d 1258.1 After a trial on the
merits, defendant was found guilty of aggravated
rape, aggravated burglary and aggravated crime
against nature. Defendant’s conviction for aggravated
rape was by a unanimous jury.? The jury returned
non-unanimous verdicts (11-1) on the aggravated bur-
glary and aggravated crime against nature charges.
Defendant subsequently filed a motion for new trial.
Prior to ruling on defendant’s motion for new trial, the
trial court sentenced defendant to life imprisonment
on the aggravated rape conviction; thirty years on the
aggravated burglary conviction; and fifteen years on
the aggravated crime against nature conviction. The
trial court subsequently vacated the original thirty-
year sentence on defendant’s conviction of aggravated
burglary and re-sentenced him as a multiple offender
to life imprisonment. While affirming defendant’s con-
victions of aggravated rape, aggravated burglary and
aggravated crime against nature, this Court vacated
the sentences on the aggravated rape and aggravated
crime against nature convictions based on the trial
court’s failure to rule on the motion for new trial prior
to sentencing. Id. The trial court did not re-sentence
defendant until 2018, at which time it imposed a pa-
role-ineligible life sentence on the aggravated rape

1 For further facts and procedural history see State ex rel. Lam-
bert v. State, 2002-2119 (La. 8/29/03), 852 So.2d 1014; State ex
rel. Lambert v. State, 2004-2987 (La. 8/19/05), 908 So.2d 650;
State ex rel. Lambert v. State, 2006-1038 (La. 11/3/06), 940 So.2d
659; State ex rel. Lambert v. State, 2010-0205 (La. 1/28/11), 56
S0.3d 972; State ex rel. Lambert v. State, 2012- 1219 (La. 9/28/12),
98 So.3d 836.

2 Defendant’s unanimous conviction for aggravated rape is re-
flected in the trial court’s minute entry.
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conviction and a 15-year sentence on the aggravated
crime against nature conviction.

In his second appeal, defendant sought appellate
review of the newly imposed sentences and this
Court affirmed, finding no prejudice resulting from
the delay between convictions and re-sentencing.?
State v. Lambert, 2018-0777 (La. App. 4 Cir. 3/27/19),
267 So.3d 648, writ denied, 2019-00736 (La. 1/22/20),
291 So0.3d 1043. On March 16, 2020, after the Louisi-
ana Supreme Court denied writs but prior to the
United States Supreme Court’s decision in Ramos,
defendant filed a writ of certiorari in the United
States Supreme Court. On October 4, 2020, the
United States Supreme Court granted defendant’s
writ of certiorari; vacated this Court’s judgment af-
firming defendant’s re-sentence; and remanded the
matter to this Court for further consideration in
light of Ramos. Lambert v. Louisiana, ___ U.S. __,
141 S.Ct. 225, 208 L.Ed.2d 1 (2020).

Discussion

Defendant’s convictions of aggravated burglary
and aggravated crime against nature were non-unan-
1mous, however, his conviction of aggravated rape was
unanimous. Thus, Ramos provides no relief to defend-
ant as to his conviction and sentence of aggravated
rape. Further, defendant’s conviction and sentence of
aggravated burglary were both final as of defendant’s
first appeal. Lambert, 1998- 0730, p. 45, 749 So.2d at
767, writ denied, 2000-1346 (La. 1/26/01), 781 So.2d
1258. There was no requirement for re-sentencing on

3 This Court also denied defendant’s consolidated writ seeking
review of the trial court’s denial of his motion to correct illegal
sentence. Lambert, 2018-0777, p. 1, 267 So.3d at 650.
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defendant’s conviction of aggravated burglary and
neither his conviction nor sentence for this charge
were at issue in defendant’s second appeal. See Lam-
bert, 2018-0777, 267 So.3d 648. Therefore, Ramos does
not affect defendant’s conviction and sentence of ag-
gravated burglary.

Whether Ramos operates to vacate defendant’s
conviction of aggravated crime against nature is the
only remaining issue in the current appeal. On May
17, 2021, the United States Supreme Court rendered
its opinion in Edwards v. Vannoy, _ U.S. __ | 141
S.Ct. 1547, 209 L.Ed.2d 651 (2021), which held that
Ramos only applied to cases on direct review. Thus,
the narrow issue presented to this Court is whether
defendant’s challenge to his re-sentencing of the ag-
gravated crime against nature count was part of his
direct appeal and thus entitles him to relief under Ra-
mos.

Direct Review of Re-sentencing

Contextually analyzing the narrow issue articu-
lated above, defendant asserts that he remains on di-
rect review because his sentence for aggravated crime
against nature was not final at the time Ramos was
decided. He maintains that the finality of his sentence
did not occur as he was continuing to challenge his re-
sentencing. Additionally, defendant submits that be-
cause his re-sentence was being reviewed, through a
writ of certiorari at the time Ramos was decided, his
aggravated crime against nature sentence never be-
came final. Therefore, because he had not obtained a
final judgment his case remains on direct review. Con-
versely, the State argues that defendant completed
his entire sentence for aggravated crime against na-
ture and thus, the conviction and sentence on that
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count is final and no longer subject to direct review. A
writ of certiorari filed in the United States Supreme
Court seeks review of a state’s highest court ruling. In
the case sub judice, on January 22, 2020 the Louisiana
Supreme Court denied writs on this Court’s affirma-
tion of defendant’s re-sentencing. Approximately two
months later, defendant timely filed a writ of certio-
rari with the United States Supreme Court. The
United States Supreme Court rendered its decision in
Ramos on April 20, 2020 and granted defendant’s writ
of certiorari on October 4, 2020. Defendant’s challenge
to his re-sentence was pending when the United
States Supreme Court rendered its decision in Ramos
and is on direct review.

The right to appeal is a personal right and the de-
fendant must be afforded an opportunity to exhaust
all appellate options regarding the charge of aggra-
vated crime against nature. See La. Const. Art. 1, §
19; see also State v. Gonzales, 1995-0860, p. 7 (La.App.
4 Cir. 9/18/96), 680 So.2d 1253, 1256 (citing State v.
Simmons, 390 So.2d 504 (La. 1980)). An appeal is the
exercise of the right of the defendant or the state to
have a ruling or judgment reviewed by the proper ap-
pellate court. La. C.Cr.P. art. 911. Pursuant to La.
Const. Art. 1, § 19, “[n]o person shall be subjected to
imprisonment or forfeiture of rights or property with-
out the right of judicial review based upon a complete

record of all evidence upon which the judgment is
based....”

However, “Louisiana has adopted the view that the
satisfaction of the sentence renders the case moot so
as to preclude review of or attack on the conviction or
sentence.” State v. Malone, 08-2253, p. 4 (La. 12/1/09),
25 S0.3d 113, 117 (citing State v. Morris, 328 So.2d 65,
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66 (La. 1976)).4 Defendant’s current legal issue be-
came moot when defendant was re-sentenced on April
3, 2018, having served more than fifteen years on the
aggravated crime against nature charge. In addition,
defendant’s conviction for aggravated crime against
nature, which he contends would trigger a Ramos
analysis, became final on April 26, 2001, when the de-
lays for seeking a writ of certiorari from the United
States Supreme Court expired. See U.S. Sup.Ct. R.
13(1). Accordingly, we find that defendant’s full satis-
faction of his sentence for aggravated crime against
nature moots appellate review pertaining to a Ramos
claim.

Conclusion

Based on the foregoing, we affirm defendant’s con-
viction and sentence for aggravated rape; find that he
1s not entitled to relief for the aggravated burglary
conviction and sentence; and find that defendant’s
challenge to his conviction and sentence for aggra-
vated crime against nature is moot.

AFFIRMED IN PART; RELIEF DENIED

4In Malone, 08-2253, p. 3, 25 So.3d at 116 (citation omitted), the
Supreme Court recognized that the federal rule, which the Court
did not adopt, “generally allows review of a conviction where
there are serious collateral consequences, such as where the con-
viction 1s used to increase the sentence for a subsequent crime,
where the defendant’s parole has been revoked from an earlier
sentence due to the conviction, where the defendant has suffered
a loss of his civil rights, or has been deprived of certain privi-
leges.” Id., 08-2253, p. 3, 25 S0.3d at 116 (citation omitted). In
the case sub judice, Defendant failed to make a showing that,
after his re-sentencing for aggravated crime against nature on
April 3, 2018, he suffered any serious collateral consequences
due to the resentencing, and especially considering that his sen-
tence was satisfied.
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SUPREME COURT OF THE UNITED STATES
[filed Oct. 5, 2020]

No. 19-8149

NATHANIEL LAMBERT,
Petitioner
V.

LOUISIANA

ON PETITION FOR WRIT OF CERTIORARI
to the Court of Appeal of Louisiana, Fourth Circuit.

THIS CAUSE having been submitted on the peti-
tion for writ of certiorari and the response thereto.

ON CONSIDERATION WHEREOF, it is or-
dered and adjudged by this Court that the motion of
petitioner for leave to proceed in forma pauperis and
the petition for writ of certiorari are granted. The
judgment of the above court in this cause is vacated,
and the case is remanded to the Court of Appeal of
Louisiana, Fourth Circuit for further consideration in
light of Ramos v. Louisiana, 590 U. S. ___ (2020).

October 5, 2020

[seal]

A True copy SCOTT S. HARRIS

Clerk of the Supreme Court of the United States
/s/ Scott S. Harris
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The Supreme Court of the State of Louisiana
[filed Jan. 22, 2020]

STATE OF LOUISIANA
VS.

NATHANIEL LAMBERT No. 2019-KH-00736

IN RE: Nathaniel Lambert - Applicant Defendant; Ap-
plying For Writ Of Certiorari, Parish of Orleans Crim-
inal District Court Number(s) 387-752, Court of Ap-
peal, Fourth Circuit, Number(s) 2018-KA-0777 c/w
2018-K-1024;

Writ application denied.
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[filed March 27, 2019]
STATE OF LOUISIANA NO. 2018-KA-0777
VERSUS COURT OF APPEAL
NATHANIEL LAMBERT FOURTH CIRCUIT

STATE OF LOUISI-
ANA

Lo I S O

CONSOLIDATED WITH:
STATE OF LOUISIANA NO. 2018-K-1024
VERSUS
NATHANIEL LAMBERT
APPEAL FROM

CRIMINAL DISTRICT COURT ORLEANS PARISH
NO. 387-752, SECTION “D”
Honorable Paul A. Bonin, Judge

* kX kR

Judge Tiffany Gautier Chase

* kX k Rk

(Court composed of Judge Daniel L. Dysart, Judge
Joy Cossich Lobrano, Judge Tiffany G. Chase)

LOBRANO, J. CONCURS IN THE RESULT.
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619 S. White Street

New Orleans, LA 70119

COUNSEL FOR APPELLEE/STATE OF LOU-
ISTANA

Sherry Watters

LOUISIANA APPELLATE PROJECT
P. O. Box 58769

New Orleans, LA 70158

Nathaniel Lambert # 90883 (PRO SE),
MPEY/SPRUCE-3
Louisiana State Prison, Angola, LA 70712

COUNSEL FOR DEFENDANT/APPELLANT

SENTENCES AFFIRMED; RELIEF DENIED
MARCH 27, 2019

Nathaniel Lambert (hereinafter “Mr. Lambert”)
appeals the trial court’s denial of his motion to quash,
motion for discharge, and motion to reconsider sen-
tencing pertaining to the resentencing of his convic-
tions for aggravated rape and aggravated crime
against nature. He asserts two counseled assignments
of error. First, Mr. Lambert maintains the seventeen-
year delay in resentencing is unreasonable, warrant-
ing a discharge of his convictions for aggravated rape
and aggravated crime against nature. Second, he con-
tends the sentences imposed are excessive.
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Additionally before us is Mr. Lambert’s pro se writ,
seeking review of the trial court’s denial of his motion
to correct an illegal sentence — life imprisonment with-
out the possibility of parole, probation, or suspension
of sentence — for his conviction of aggravated burglary
enhanced by virtue of being adjudged a quadruple of-
fender. We have consolidated this writ with this ap-
peal.

For the reasons that follow, we affirm Mr. Lam-
bert’s sentences and deny his writ.

RELEVANT FACTS AND PROCEDURAL HIS-
TORY

In 1997, Mr. Lambert was charged by grand jury
indictment of aggravated rape (La. R.S. 14:42), aggra-
vated burglary (La. R.S. 14:60), and aggravated crime
against nature (La. R.S. 14:89.1).1 A twelve-person
jury found him guilty on all counts. Mr. Lambert was
sentenced to life imprisonment without the benefit of
parole, probation, or suspension of sentence for the
charge of aggravated rape; thirty years for the charge
of aggravated burglary; and fifteen years for the
charge of aggravated crime against nature. The State
then filed a multiple bill on the aggravated burglary
conviction. After a habitual offender hearing, the trial
court vacated the thirty-year sentence and resen-
tenced Mr. Lambert as a recidivist offender to life im-
prisonment. He appealed. This Court affirmed all of
Mr. Lambert’s convictions, but vacated the sentences

1 The underlying crimes occurred during a break-in of the vic-
tim’s home. Mr. Lambert, wielding a hammer, raped the victim
over the course of two hours under the threat that he would kill
her if she did not comply. State v. Lambert, 1998-0730, pp. 2-6
(La.App. 4 Cir. 11/17/99), 749 So.2d 739, 745-47, writ denied, 781
S0.2d 1258 (La. 1/26/01).
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on his convictions of aggravated rape and aggravated
crime against nature, and remanded for resentencing
because the trial court sentenced him prior to hearing
his motion for new trial. Lambert, 1998-0730, p. 45,
749 So.2d at 767. Although the trial court ruled on
other post-conviction relief, it never resentenced Mr.
Lambert on his convictions for aggravated rape and
aggravated crime against nature.

In September 2017, Mr. Lambert filed a pro se mo-
tion to clarify sentences averring that his “RAP sheet”
incorrectly reflected two life sentences and should be
amended to only reflect the life sentence resulting
from the enhanced sentence on aggravated burglary.
The trial court denied the motion for clarification as
premature and appointed Mr. Lambert counsel for a
resentencing hearing.

The resentencing hearing occurred on April 3,
2018. In conjunction with the hearing, Mr. Lambert
filed a pro se motion to quash and pro se motion for
discharge from custody based on the delay in resen-
tencing. These motions were denied and the court re-
sentenced Mr. Lambert to life imprisonment without
the benefit of parole, probation, or suspension of sen-
tence on the count of aggravated rape, and fifteen
years on the count of aggravated crime against na-
ture, with both sentences to run concurrently, with
credit for time served. After his motion to reconsider
the sentences was denied, Mr. Lambert timely ap-
pealed.

After the appeal was lodged in this Court, Mr.
Lambert filed a pro se motion in the trial court to cor-
rect his multiple offender sentence on the aggravated
burglary conviction on the grounds of retroactive ap-
plication of La. R.S. 15:308 and State ex rel. Esteen v.
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State, 2016-0949 (La. 1/30/18), 239 So.3d 233. The
trial court denied the motion in a written ruling, find-
ing Mr. Lambert would be ineligible for relief. Since
he was resentenced to life imprisonment for the
charge of aggravated rape, the retroactive application
would not ameliorate his circumstances. La. R.S.
15:308(B). Mr. Lambert filed a pro se writ to this
Court seeking supervisory review and further re-
questing a stay of his appeal or consolidation of his
writ into his appeal. As disposition of this claim is ger-
mane to the appeal of his life sentence for aggravated
rape, we ordered the writ to be consolidated with the
instant appeal.

STANDARD OF REVIEW

A trial court’s ruling on a motion to quash involv-
ing factual determinations should not be disturbed ab-
sent an abuse of discretion. State v. Stmmons, 2013-
0312, p. 4 (La.App. 4 Cir. 10/16/13), 126 So.3d 692,
695. An appellate court may not set aside a sentence
absent an abuse of discretion by the sentencing court.
State v. Cann, 471 So.2d 701, 703 (La. 1985).

ERRORS PATENT

The record was reviewed for errors patent pursu-
ant to La. C.Cr.P. art. 920. None were found.

DISCUSSION

Mr. Lambert asserts two counseled assignments of
error. We address each in turn before considering his
pro se writ,

COUNSELED ASSIGNMENT OF ERROR NO. 1:
DELAY IN RESENTENCING

In Mr. Lambert’s first counseled assignment of er-
ror, he argues the trial court erred in not discharging
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his sentences for aggravated rape and aggravated
crime against nature because the seventeen-year de-
lay in resentencing was unreasonable.2 Louisiana
Constitution Article I § 22 provides:

All courts shall be open, and every person
shall have an adequate remedy by due pro-
cess of law and justice, administered with-
out denial, partiality, or unreasonable de-
lay, for injury to him in his person, property,
reputation, or other rights.

Principles of due process prohibit inordinate delays in
post-conviction proceedings. State v. Duncan, 396
So.2d 297, 299 (La. 1981). These principles are pri-
marily safeguarded by statutory law. See Betterman
v. Montana, 136 S.Ct. 1609, 1617 n.10 (2016) (listing,
among other similar provisions, La. C.Cr.P. art. 874).
La. C.Cr.P. art. 874 mandates sentences shall be im-
posed without unreasonable delay. In determining
whether the delay in Mr. Lambert’s resentencing was
unreasonable or prejudicial, this Court must adopt a
flexible approach evaluating the circumstances of his
case. Duncan, 396 So.2d at 299 (citing City of Baton
Rouge v. Bourgeois, 380 So.2d 63 (La. 1980) (per cu-
riam) and State v. Johnson, 363 So.2d 458 (La. 1978)
). That there was a delay of seventeen years prior to
Mr. Lambert’s resentencing is not disputed. Mr. Lam-
bert contends this delay should be considered as pre-
sumptively unreasonable and that, coupled with al-

2 Per the 1966 Official Revision Comment (d) to La. C.Cr.P. art.
874, the article calls for relief by discretionary supervisory writs,
rather than a right of appeal. The comment emphasizes the pur-
pose of the statute is to avoid clogging the docket with “frivolous
appeals.”
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leged prejudice stemming from his loss of prison priv-
1leges, the appropriate sanction is discharge of his
convictions of aggravated rape and aggravated crime
against nature.? See Bourgeois, 380 So.2d at 64. The
question thus presented is whether such a sanction 1s
warranted under the foregoing factual circumstances.

The unreasonableness of a sentencing delay is ir-
relevant in the absence of prejudice to the defendant.4

3 It has been suggested that the appropriate remedy to a speedy
sentencing violation is the imposition of the minimum possible
sentence. Kristin Saetveit, Beyond Pollard: Applying the Sixth
Amendment Speedy Trial Right to Sentencing, 68 Stan. L. Rev.
481, 504 (“at sentencing, a defendant’s freedom is no longer on
the table; his best case scenario has instead become the mini-
mum sentence available for his conviction”). As discussed infra,
this notion is implicit in Louisiana’s jurisprudence requiring a
showing of prejudice to the defendant. There can be no prejudice
where resentencing will result in the same mandatory sentence.

4 In Pollard v. United States, 352 U.S. 354 (1957), the United
States Supreme Court assumed arguendo that the Sixth Amend-
ment right to a speedy trial encompassed a right to speedy sen-
tencing. The Court applied a series of factors enumerated in
Barker v. Wingo, 407 U.S. 514 (1972) — used in determining
speedy trial violations — to delays in sentencing. Our Supreme
Court, emphasizing Pollard did not directly address whether the
Sixth Amendment encompasses a right to speedy sentencing,
held that it does not. Johnson, 363 So.2d at 460-61. Johnson fo-
cused solely on prejudice and did not address the remaining
Barker factors. Later opinions of our Supreme Court, dealing
with delays in habitual offender enhancement proceedings, have
weighed the Barker factors. See, e.g., State v. Muhammad, 2003-
2991, pp. 14-15 (La. 5/25/04), 875 So.2d 45, 55 (“[w]hile these fac-
tors are neither definitive nor dispositive in the context of a ha-
bitual offender proceeding, they are instructive”). The factors,
aside from prejudice to the defendant, include the length of the
delay, the reasons for the delay, and the accused’s assertion of
his right. Id. (citing Barker, 407 U.S. at 531-32). However, John-
son and its progeny dictate that prejudice to the defendant is the
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Johnson, 363 So.2d at 461 (citing La. C.Cr.P. art. 921);
Duncan, 396 So.2d at 300; State v. Watkins, 2007-
0789, p. 9 (La.App. 4 Cir. 11/21/07), 972 So.2d 381, 386
(“[e]ven assuming the delay was unreasonable, it did
not prejudice [the defendant]”). As a conviction for ag-
gravated rape mandates a sentence of life imprison-
ment without the benefit of parole, probation, or sus-
pension of sentence, we find Mr. Lambert has suffered
no prejudice.? See State v. Stewart, 1998-1215, p. 5
(La.App. 4 Cir. 3/10/99), 732 So.2d 74, 76 (even where
delay not attributable to defendant, no prejudice
found because he could not have expected a less severe
result on resentencing); State v. Howard, 2000-2700,
p- 9 (La.App. 4 Cir. 1/23/02), 805 So.2d 1247, 1255 (no

controlling factor. The United States Supreme Court would later
directly address the question left open in Pollard by holding that
the Sixth Amendment right to a speedy trial does not extend be-
yond conviction. Betterman, 136 S.Ct. at 1618. The majority of
justices declined to speculate whether the Barker factors should
be used to consider due process concerns over delayed sentenc-
ing. See id. (Thomas, J. with whom Alito, J. joins, concurring).
The majority opinion (authored by Justice Ginsburg) also ex-
pressed doubt as to whether the remedy for speedy trial viola-
tions — dismissal of the charges — would be appropriate in the
delayed sentencing context: “It would be an unjustified windfall,
1n most cases, to remedy sentencing delay by vacating validly ob-
tained convictions.” Id. at 1615 (citing Bozza v. United States,
330 U.S. 160, 166 (1947) (“an error in passing the sentence” does
not permit a convicted defendant “to escape punishment alto-
gether”)). Johnson’s requirement of a showing of prejudice pre-
vents such windfalls.

5 The Fifth Circuit has reached the same result by applying John-
son in cases with similar circumstances. See State v. Sims, 2009-
0509, pp. 5-6 (La.App. 5 Cir. 2/12/10), 33 So.3d 340, 343-44; State
v. Girod, 2004-0854, pp. 15-16 (La.App. 5 Cir. 12/28/04), 892
So.2d 646, 654-55; State v. Robinson, 2009-0104, p. 7 (La.App. 5
Cir. 7/28/09), 19 So.3d 1206, 1210.
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prejudice found even where delay in sentencing oc-
curred solely through acts and omission of the trial
court because defendant could not have expected a
less severe sentence on resentencing). On resentenc-
ing, Mr. Lambert was subject to the same mandatory
sentence he originally received. Moreover, during the
seventeen-year delay, Mr. Lambert was concurrently
serving his life sentence for aggravated burglary.

Mr. Lambert also argues that he suffered prejudice
through the loss of privileges due to the prolonged
pendency of resentencing. The privileges include be-
ing prevented from enrolling into school to obtain a
GED, working at the Angola Rodeo, receiving trustee
status and enrolling in educational/trade programs.
While we do not dispute the value of such privileges,
we find they do not constitute prejudice as contem-
plated by the jurisprudence. See, e.g., State v. Han-
cock, 1999-0293, pp. 8-9 (La.App. 3 Cir. 11/24/99), 748
So.2d 549, 554 (prejudice where delay in sentencing
on prior conviction prevented eligibility for parole to a
half-way house). On resentencing, Mr. Lambert would
not have stood to gain the benefit of parole or early
release. Accordingly, we find this assignment of error
without merit.

COUNSELED ASSIGNMENT OF ERROR NO. 2:
EXCESSIVE SENTENCE

In Mr. Lambert’s second counseled assignment of
error, he argues the trial court erred in denying his
motion to reconsider sentences. We find the resentenc-
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ing of Mr. Lambert to life imprisonment for his con-
viction of aggravated rape is not excessive.b In deter-
mining the excessiveness of a sentence, appellate
courts apply a two-pronged test. State v. Barbain,
2015-0404, p. 29 (La.App. 4 Cir. 11/4/15), 179 So.3d
770, 787-88. The first prong, ensuring adequate com-
pliance with the sentencing guidelines of La. C.Cr.P.
894.1, is inapplicable to this case as “failing to articu-
late reasons for sentencing when imposing a manda-
tory sentence is not an error because such action
would be an exercise in futility.” State v. Hayden,
1998-2768, pp. 13-14 (La.App. 4 Cir. 5/17/00), 767
So.2d 732, 742 (citations omitted). The trial court was
not required to justify its imposition of a mandatory
sentence under the sentencing guidelines.

The second prong focuses on the constitutional de-
termination of whether the sentence imposed is too se-
vere in light of the particular defendant and circum-
stances of the case. Barbain, 2015-0404 at p. 29, 179
So.3d at 787-88. A sentence violates La. Const. art. I,
§ 20, if it 1s grossly out of proportion to the seriousness
of the offense or nothing more than a purposeless and
needless infliction of pain and suffering. State v.
Dorthey, 623 So.2d 1276, 1280-81 (La. 1993). Further-
more, a sentence is grossly disproportionate if, when
the crime and punishment are considered in light of
the harm done to society, it shocks the sense of justice.
State v. Weaver, 2001-0467, p. 11 (La. 1/15/02), 805
So.2d 166, 174.

Courts start with the presumption that the man-
datory sentence is constitutional. State v. Johnson,

6 As the sentences run concurrently and the trial court gave Mr.
Lambert credit for time already served, the excessive sentence
claim in relation to the aggravated crime against nature is moot.



21a

1997-1906, pp. 7 (La. 3/4/98), 709 So.2d 672, 676. A
defendant must rebut this presumption with clear and
convincing proof that he is exceptional such that the
legislature failed to assign a sentence meaningfully
tailored to the culpability of the offender, the gravity
of the offense, and the circumstances of the case. Id.,
1997-1906, p. 8, 709 So.2d at 676. A rebuttal results
in a downward departure from the mandatory sen-
tence. Mr. Lambert has failed to demonstrate by clear
and convincing evidence that he was entitled to a
downward departure of the mandatory life sentence
for aggravated rape. Courts have consistently rejected
the assertion that the mandatory life sentence for ag-
gravated rape is excessive punishment under the Lou-
1siana Constitution.” Barbain, 2015-0404 at pp. 30-31,
179 So.3d at 788; State v. Foley, 456 So0.2d 979, 982-83
(La. 1984) (“[a]ggravated rape deserves a harsh pen-
alty [as] it is one of the most violent felonies a person
can commit”); Edwards v. Butler, 882 F.2d 160, 166-
67 (5th Cir. 1989). Mr. Lambert argues his advanced
age, sixty-five at the time of resentencing, and the fact
that his previous convictions were for non-violent
crimes should be taken into consideration. However,
this Court has consistently refused to consider a de-
fendant’s age and first-time offender status as excep-
tional circumstances when the crime committed is vi-
olent in nature. State v. Hunter, 2018-0206, p. 16
(La.App. 4 Cir. 8/22/18), 252 So0.3d 1053, 1065. Mr.
Lambert’s motion to reconsider sentence, filed imme-
diately after resentencing, does not articulate any fac-
tual basis for a downward departure under Dorthey.

7 Similarly, in holding that a death sentence for rape was exces-
sive punishment, the United States Supreme Court still opined
that “[s]hort of homicide, [rape] is the ultimate violation of self.”
Coker v. Georgia, 433 U.S. 584, 597 (1977).
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Nor did Mr. Lambert or his counsel make an oral ar-
gument regarding any exceptional circumstances at
the hearing prior to the trial court’s resentencing.
Consequently, we find no error in the trial court’s de-
termination that no factual grounds exist under
Dorthey to reconsider the sentences. Thus, this assign-
ment of error is without merit.

PRO SE WRIT: ILLEGAL SENTENCE

Relying on our Supreme Court’s holding in State ex
rel. Esteen v. State, 2016-0949 (La. 1/30/18), 239 So.3d
233, and La. R.S. 15:308, Mr. Lambert argues that he
1s entitled to resentencing on his enhanced sentence
of life imprisonment for the charge of aggravated bur-
glary. He contends the other offenses used to enhance
his sentence (theft and possession of cocaine) could no
longer be used under the current habitual offender
statute. See La. R.S. 15:529.1. The trial court acknowl-
edged that Mr. Lambert was “superficially” correct.
Nonetheless, it concluded that, in light of the resen-
tencing to life imprisonment on the charge of aggra-
vated rape, Mr. Lambert’s circumstances would not be
ameliorated by retroactive application of the habitual
offender statute.® We agree. As we have affirmed Mr.
Lambert’s resentencing, the ameliorative require-
ments of La. R.S. 308(B) are not met.

DECREE

For the foregoing reasons we affirm the trial
court’s denial of Mr. Lambert’s motion to quash, mo-
tion for discharge and motion to reconsider sentence.

8 The trial court also noted the State argued Mr. Lambert was
convicted of two other felonies (aggravated battery and armed
robbery) that would be available for a reconstructed multiple bill.
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Accordingly, we affirm the sentences imposed on re-
sentencing for Mr. Lambert’s convictions of aggravate
rape and aggravated crime against nature. We also
deny his consolidated pro se writ because his circum-

stances would not be ameliorated given our disposi-
tion of his appeal.

SENTENCES AFFIRMED; WRIT DENIED
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APPENDIX F

CRIMINAL DISTRICT COURT OF ORLEANS
PARISH, LOUISIANA

SECTION “D” THE HONORABLE PAUL
JUDGE: BONIN
MINUTE CLERK: FRANK A. MARULLO, III
COURT REPORTER: CRYSTAL BALLAST
ASSIST. D.A.: DANIEL SMART
MICHELLE JONES
OIDP ATTORNEY: LINDSAY MARKLE
OIDP ATTORNEY: WALKER RICK

Date: TUESDAY, April 03, 2018
Case Number: 387-752
State of Louisiana
versus
NATHANIEL LAMBERT Violation: RS 14 60
RS 14 89.1
RS 14 42

THE DEFENDANT, NATHANIEL LAMBERT, AP-
PEARED BEFORE THE COURT FOR RESENTENC-
ING WITH COUNSEL, ZACHARY ORJUELA.

THE COURT DENIED THE DEFENSE MOTION TO
QUASH AND THE MOTION TO BE DISCHARGED
FROM CUSTODY BECAUSE OF UNREASONABLE
DELAY IN RE-SENTENCING ON REMAND.

THE VACATED THE PREVIOUS SENTENCE AS
TO RS.: 14:89.1 AND 14:42.

THE COURT THEN RESENTENCED THE DE-
FENDANT TO THE FOLLOWING:
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AS TO RS.: 14:89.1,
15 YEARS, AT THE DEPARTMENT OF CORREC-
TIONS.

AS TO RS.: 14:42
LIFE, AT THE DEPARTMENT OF CORRECTIONS.

WITHOUT THE BENEFIT OF PROBATION, PA-
ROLE OR SUSPENSION OF SENTENCE.

CREDIT FOR ALL TIME SERVED, AS TO BOTH
COUNTS.

THE SENTENCE IS TO RUN CONCURRENT WITH
ALL COUNTS.

THE DEFENSE FILED NOTICE OF APPEAL AND
A MOTION TO RECONSIDER SENTENCE.

THE COURT APPOINTED THE LOUISIANA AP-
PELATE PROJECT TO REPRESENT THE DE-
FENDANT ON APPPEAL.

THE COURT DENIED THE MOTION TO RECON-
SIDER SENTENCE.

RETURN DATE FOR APPEAL IN THIS MATTER IS
SET FOR 07/16/18.

THE DEFENDANTS PRESENCE IS NOT RE-
QUIRED.

FRANK A. MARULLO, III, MINUTE CLERK
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APPENDIX G

The Supreme Court of the State of Louisiana
[filed Jan. 26, 2001]

STATE ex rel. NATHANIEL LAMBERT
VS.

STATE OF LOUISIANA No. 2000-KH-1346

IN RE: Nathaniel Lambert — Plaintiff; Applying For
Supervisory and/or Remedial Writs, Parish of Orleans
Criminal District Court Div. D, No. 387-752; to the
Court of Appeal, Fourth Circuit, No. 98-KA-0730.

Writ denied.
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APPENDIX H

Louisiana Fourth Circuit Court of Appeal
[filed Nov. 17, 1999]

STATE OF LOUISIANA NO. 2018-KA-0777
VERSUS COURT OF APPEAL
NATHANIEL LAMBERT FOURTH CIRCUIT

STATE OF LOUISI-
ANA

EE A S

APPEAL FROM
CRIMINAL DISTRICT COURT, ORLEANS PARISH
NO. 387-752, SECTION “D”
Honorable Frank A. Marullo, Judge

EE A S

MIRIAM G. WALTZER
JUDGE

EEE L S

(Court composed of Chief Judge Robert J. Klees,
Judge Miram G. Waltzer, Judge Robert A. Katz)

JUSTIN H. HOMES,
MONTGOMERY, BARNETT, BROWN, READ,
HAMMOND & MINTZ, L.L.P.
3200 ENERGY CENTRE
1100 POYDRAS STREET
NEW ORLEANS, LA 70163-3200
COUNSEL FOR DEFENDANT-APPELLANT.
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HARRY F. CONNICK
DISTRICT ATTORNEY
CHARLES E.F. HEUER
ASSISTANT DISTRICT ATTORNEY
619 SOUTH WHITE STREET
NEW ORLEANS, LA 70119
COUNSEL FOR PLAINTIFF-APPELLEE.

CONVICTIONS AFFIRMED:; SENTENCES VA-
CATED IN PART AND REMANDED FOR RE-
SENTENCING.

Defendant Nathaniel Lambert was charged by
grand jury indictment on 3 February 1997, with one
count each of aggravated rape, La. R.S. 14:42; aggra-
vated burglary, La. R.S. 14:60; and aggravated crime
against nature, La. R.S. 14:89.1. Defendant pled not
guilty at his arraignment on 18 February 1997. A
twelve-person jury found defendant guilty as charged
on all counts on 11 August 1997. On 15 August 1997,
the trial court sentenced defendant to life imprison-
ment at hard labor without benefit of probation, pa-
role or suspension of sentence on the count of aggra-
vated rape; fifteen years at hard labor on the count of
aggravated crime against nature; and thirty years at
hard labor on the count of aggravated burglary. The
trial court then denied motions for new trial filed by
both defendant and defense counsel. After the State
filed a multiple bill, the trial court adjudicated defend-
ant a fourth-felony habitual offender, vacated the
original sentence on the aggravated burglary count,
and resentenced defendant to life imprisonment at
hard labor without benefit of probation, parole, or sus-
pension of sentence. The trial court denied defend-
ant’s motion to reconsider sentence.
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STATEMENT OF FACTS:

New Orleans Police Officer Daniel Jewel testified
that, at approximately 2:23 a.m. on 7 January 1997,
he and Officer Richard Bonay responded to a report of
an aggravated burglary at 2326 Louisiana Avenue.
The victim, T.T., met the officers at the door. Officer
Jewel said the victim was visibly upset but appeared
“rather calm.” She escorted the officers to the back of
the residence where defendant was lying on a bed
asleep, completely naked except for his shoes and
socks. When the officers turned on the light, Officer
Jewel noticed a hammer within defendant’s reach,
picked it up and moved it to the next room. Officer
Jewel said they woke defendant, who appeared drunk
or drugged. Officer Jewel asked defendant what he
was doing; defendant responded that he was sleeping
with his girlfriend. When asked where he was, he said
he was in the “Hollygrove” area, which Officer Jewel
said was on the other side of the Second Police District
from the Louisiana Avenue residence. When asked for
his girlfriend’s name, defendant stated that it was
“Dianne,” which was not the victim’s name. Defendant
was ordered to put on his clothes and was handcuffed.
Officer Jewel said at that point T.T. cowered in a cor-
ner and started to cry—"“freaking out,” according him.

On cross-examination, Officer Jewel said he did
not write anything down that the victim told him, as
rape investigators handle all the reports in rape cases.
He did testify that the victim told him defendant had
entered the residence through the rear door and that
he had observed that the rear door had been kicked in.
Officer Jewel said that, based on his questioning of de-
fendant and information from the victim, he con-
cluded that defendant did not know the victim and did
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not belong there. He admitted that defendant did not
resist arrest.

Dr. James Moises, who was qualified by stipula-
tion as an expert in the field of emergency medicine,
testified that he reviewed medical records pertaining
to a sexual examination of T.T. The history reflected
that the victim reported that someone broke into her
residence and assaulted her multiple times, vaginally
and orally. Dr. Moises said the examining physician
noted some redness and tenderness to the touch in the
lower portion of her vaginal opening, which he said
was consistent with the history given. Seminal fluid
containing sperm was found in the vaginal area and
the insides of the thighs, which Dr. Moises said was
consistent with ejaculation outside of the vaginal
area. On cross-examination, Dr. Moises agreed that,
disregarding the history section, the examination was
perfectly consistent with an examination of someone
who had engaged in consensual sex.

Patricia Daniels, a medical technologist with the
Orleans Parish Coroner’s Office, was qualified by stip-
ulation as an expert in the field of medical technology.
Ms. Daniels identified a rape kit labeled with the po-
lice item number in the instant case. She said that
tests performed on two internal and two external vag-
inal swabs, as well as an anal swab, were positive for
seminal fluid; and she said internal and external vag-
inal smears were positive for spermatozoa. Oral swabs
tested negative for the presence of seminal fluid, and
oral and rectal smears were negative for the presence
of spermatozoa. Ms. Daniels said the victim had type
“O” blood, and she detected type “O” blood substance
on secretor tests performed on the internal vaginal
swab and the victim’s saliva. On cross-examination,
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Ms. Daniels said that her test results show that sex-
ual intercourse took place but that she could make no
determination as to whether the intercourse was con-
sensual.

Senior Police Dispatcher Addia Skipper, a supervi-
sor in the New Orleans Police Department’s Commu-
nication Division, testified that she was the custodian
of records of complaint histories. Ms. Skipper identi-
fied an “incident” from the 911 call from the victim’s
residence which came in at 2:23 a.m. The caller stated
that an unknown male armed with a hammer had bro-
ken in through her back door and raped her. The caller
said that the person was sleeping naked in a bed,
wearing tennis shoes, and that she was hiding in a
closet.

T.T., who was twenty-seven years old, testified
that on the night in question she had watched televi-
sion and had taken an over-the-counter cold remedy
to relieve a sinus problem. She went to sleep in her
mother’s bedroom at ten or eleven o’clock; her mother
was at work. She was awakened by a crashing sound
which came from the rear of the “shotgun”-style resi-
dence. She left the bed and ran toward the sound, en-
countering the defendant with a hammer in his hand.
When she asked him what he was doing in her house,
he responded that he was attempting to break into the
liquor store next door. He asked if she had a screw-
driver; and when she said she did not, he said, “Well,
okay, b——. If you don’t do exactly what I tell you, the
next thing anybody [is] going to see when they come
into this house is your brains splattered up against
the wall.” Defendant then ordered T.T. to take off her
clothes, kneel down, and perform oral sex on him. De-
fendant took off his shorts and pointed the hammer at
her head; she complied with his orders.
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Defendant then asked her if anyone else was home
and walked her to the front bedroom of the house,
where he turned off the television. He took off all of
his clothes, sat on the edge of the bed, and ordered her
to perform oral sex on him. Defendant then lay down
on the bed, grabbed the victim, laid her on top of him,
and vaginally raped her. He attempted anal inter-
course, and then continued to vaginally rape her, con-
stantly demanding oral sex. He kept calling the victim
a “b——" and berating women in general. The victim
said that she feared for her life, as defendant kept the
hammer either in his hand or near him on the bed.
After approximately two hours, defendant fell asleep
with the victim on top of him. She carefully freed her-
self from his grasp, unplugged the telephone in that
room, and took it into the rear bedroom where she di-
aled 911.1 T.T. further testified that she did not con-
sent to any sexual activity with defendant and that
she had never met the defendant before he entered
her home that night.

On cross-examination, the victim denied ever be-
ing “convicted for cocaine” and denied that she
smoked crack cocaine. She denied having met defend-
ant at 7:30 p.m. on the evening in question or asking
him to repair her back door. She denied that someone
named Trey, or Troy Johnson, broke down her door;
she also denied that “Troy” stole food stamps from her
because she owed him money for crack cocaine. T.T.
denied meeting defendant before the night of the rape
and denied ever encountering him as a crack dealer in
her neighborhood. She denied borrowing a hammer

1 At this point in the trial, the cassette recording of the 911 call
was played for the jury. New Orleans Police Detective Joseph Go-
ines IIT had previously identified the cassette.



33a

from one Jill Cats; denied coming back to her resi-
dence to smoke marijuana; denied planning with the
defendant a burglary of the nearby liquor store; de-
nied having sex with the defendant in return for crack
cocaine; and denied taking defendant’s crack cocaine
and money and then accusing him of rape to protect
herself from him after his discovery of her theft.

The defendant testified on his own behalf and told
a very different story than that told by T.T. Defendant
testified that he was a forty-four year old merchant
seaman. He said on the night in question he was living
at the “Brown Sugar Laundromat” and that T.T.,
whom he met in December of 1996 and knew by the
nickname of “Shorty,” had asked him, whom she
called “Bubblehead,” to help fix her door. She told him
someone named Trey, from whom she had obtained
some crack cocaine, had pushed in her door, hit her,
and taken her food stamps and some money. Defend-
ant said he advised T.T. that Trey would hurt her and
then asked if she had a hammer to fix the door. T.T.
did not have a hammer, so she went to “Jill’s” house
to get one. He went to the store and purchased a beer,
some iced tea, and a pack of “weed papers.” The two
entered T.T.’s residence, and she asked defendant if
he had any crack cocaine. She said that fixing the door
could wait, rolled some tobacco in a cigarette paper
with the crack, and smoked 1t with defendant. Defend-
ant said they were sitting on the bed, and the victim
started performing oral sex on him. They then had in-
tercourse.

Afterward, the victim asked for more cocaine. De-
fendant said similar events transpired for three or
four hours. Defendant denied raping the victim, bur-
glarizing her residence, or threatening her with a
hammer. Defendant said he had approximately three
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hundred and sixty dollars and four hundred and forty
dollars in crack cocaine on his person. Defendant said
that around midnight he informed the victim that he
was going to stay at a hotel, but that she told him he
could spend the night at her house, as long as he
“break her off.” Defendant gave the victim two rocks
of cocaine and twenty dollars in cash and went to
sleep. He said the police eventually woke him up. De-
fendant said he told the police that the victim was a
friend of his and denied her claim of rape. Defendant
said a dark-haired officer told him that he did not
think defendant would rape a woman and go to sleep.
One officer said he would help defendant out if he told
them who had the “guns around here.” Defendant said
he knew nothing about guns in the area. Defendant
said he did not notice until he was being taken to Cen-
tral Lockup that his cocaine and money were not in
his pocket.

Defendant admitted to a 1979 armed robbery con-
viction; a 1983 aggravated battery conviction; a 1990
conviction for theft; and 1993 convictions for posses-
sion of cocaine and carrying a concealed weapon as a
convicted felon. Defendant clarified the fact that there
was no “Brown Sugar Laundromat,” but that “Brown
Sugar” was a record store next to a laundromat. When
defendant was asked whether he normally had sex
with his shoes on, he answered, “It all depends where
I'm at.” He said T.T. routinely bought cocaine from
him and other males in the neighborhood. Defendant
said he smoked about three or four rocks of crack co-
caine between 9:00 and 10:00 p.m. on the night in
question.

On rebuttal the victim’s mother, E.T., testified
that her daughter works and is just a “home child,”
meaning that rarely leaves the house. She said she did
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not have any trouble with T.T. running the streets,
going to barrooms, smoking or drinking; and she said
had never heard her daughter called “Shorty.” She
claimed that she would kill T.T. if she found T.T. in-
teracting with crack dealers or smoking crack cocaine.
E.T. described herself as a health care professional
who had been working sixty hours a week around the
time of the rape, sometimes working double shifts.
E.T. stated that since the rape she had cut her hours
to twenty-four per week. E.T. said her daughter was
always in contact with her at work, and she claimed
to have “ways” of knowing what T.T. was doing even
when she was at work. On re-direct examination, E.T.
said the incident had ruined her whole family. She
said that T.T. did not talk to her for two weeks after
she came home from the hospital, and that T.T. had
become withdrawn.

The State also called in rebuttal New Orleans Po-
lice Officer Richard Bonay, Jr., who had responded to
the aggravated burglary call with Officer Jewel (who
had blonde hair). Officer Bonay denied asking defend-
ant where any guns were in the neighborhood and
stating that he did not believe the incident was a rape.
He said there was very little conversation, stating
that they put defendant into the back of a police car
by himself, while they stood on the porch.

ERRORS PATENT:

A review of the record reveals that the trial judge
failed to rule on defendant’s motion for a new trial un-
til after he had sentenced defendant on the original
sentences. “A motion for a new trial must be filed and
disposed of before sentence.” La. C.Cr.P. art. 853. The
failure to rule on defendant s motion for new trial
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prior to sentencing requires that the sentence be va-
cated and the case remanded for resentencing. State
v. Anderson, 95-1252 p. 3 (La. App. 4 Cir. 7/31/96), 679
So.2d 181, 183. The trial court denied defendant’s mo-
tions for new trial after imposing the original sen-
tences. The court then adjudicated defendant a
fourth-felony habitual offender, vacated the original
sentence imposed on the aggravated burglary count,
and resentenced defendant to life imprisonment at
hard labor. Under these circumstances, the vacating
of the original sentence cured the defect insofar as the
sentence on the aggravated burglary conviction is con-
cerned. State v. White, 621 So.2d 884, 889 (La. App. 4
Cir.1993), writ denied, 93-1557 (La. 1/7/94), 631 So.2d
440. However, the sentences imposed on the aggra-
vated rape and aggravated crime against nature con-
victions must be vacated, and the case must accord-
ingly be remanded for resentencing. We find no other
errors patent.

ASSIGNMENT OF ERROR NO. 1:

Turning to defendant’s assignments of error, we
first consider his claim that the record is incomplete
because the transcripts of every pre-trial hearing, ex-
cept one held on the morning of trial, are missing.

Article I, Sec. 19 of the Louisiana Constitution
guarantees individuals judicial review based on a
complete record and provides:

No person shall be subjected to imprison-
ment or forfeiture of rights or property with-
out the right of judicial review based upon a
complete record of all evidence upon which
the judgment is based. This right may be in-
telligently waived. The cost of transcribing
the record shall be paid as provided by law.
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La. C.Cr.P. art. 843 provides:

In felony cases, and on motion of the court,
the state, or the defendant in misdemeanor
cases tried in a district, parish, or city court,
the clerk or court stenographer shall record
all of the proceedings, including the exami-
nation of prospective jurors, the testimony
of witnesses, statements, rulings, orders,
and charges by the court, and objections,
questions, statements, and arguments of
counsel.

As a corollary, La. R.S. 13:961(C) mandates that, “[i]n
criminal cases tried in the judicial districts, the offi-
cial court reporter shall record all portions of the pro-
ceedings required by law or the court, and shall, when
required by law or the court, transcribe those portions
required. . ..”

In State v. Landry, 97-0499 (La.6/29/99), 1999 WL
525444, the Louisiana Supreme Court stated:

“Without a complete record from which a
transcript for appeal may be prepared, a de-
fendant’s right to appeal is rendered mean-
ingless.”

* % %

[W]here a defendant’s attorney is unable,
through no fault of his own, to review a sub-
stantial portion of the trial record for errors
so that he may properly perform his duty as
appellate counsel, the interests of justice re-
quire that a defendant be afforded a new,
fully recorded trial.

1999 WL 525444 at 3 (quoting State v. Ford, 338 So.2d
107,110 (La. 1976)). The problem is particularly acute
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when, as in the instant case, appellate counsel was not
also trial counsel. Id.

However, “[a] slight inaccuracy in a record or an
inconsequential omission from it which is immaterial
to a proper determination of the appeal would not [re-
quire a reversal of] defendant’s conviction.” State v.
Allen, 95-1754 (La.9/5/96), 682 So.2d 713 (quoting
Ford, supra). An incomplete record may still be ade-
quate for appellate review. State v. Hawkins, 96-0766
(La.1/14/97), 688 So.2d 473. Accordingly, a defendant
1s not entitled to relief absent a showing of prejudice
based on the missing portions of the transcripts. Id.

The record in the instant case lacks transcripts of
motion hearings, but it includes a transcript of a mo-
tion hearing held on the morning of trial,2 as well as
one held on 21 March 1997. On the day of defendant’s
arraignment, 18 February 1997, defense counsel filed
motions to suppress the evidence, confession and iden-
tification, and also for a preliminary hearing, speedy
trial and for discovery and inspection, and an applica-
tion for a bill of particulars. On 21 March 1997, de-
fendant appeared with the same defense counsel who
had filed the motions on 18 February 1997, and the
State represented that: “[N]Jo motions lie in that par-
ticular case. There was no identification procedures
[sic]. It is an indictment, so as far as probable cause is
concerned, Judge. . ..” The trial court then confirmed
a previously set trial date of 28 April 1997. Defense
counsel was present and did not raise any motions or
question the State’s representation that there were
neither motions nor a need for a preliminary hearing

2 This “motion hearing” was an effort by defendant to call as wit-
nesses seven inmates who would testify either to the victim’s
past sexual history or her character.
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due to the indictment. The only thing defense counsel
requested at this hearing was a copy of the first page
of the original handwritten police report, and the trial
court ordered the prosecutor to turn it over. The pros-
ecutor said she would give defense counsel everything,
except for the supplemental report. The transcript re-
flects that immediately thereafter the trial court ad-
journed for the day, and the last transcription re-
flected defense counsel’s addressing of the prosecutor,
stating that he would get the police report from her.

There was no out-of-court identification procedure
in this case, so there was no basis for a motion to sup-
press the identification. Defendant was not entitled to
a preliminary examination as a matter of right be-
cause he was indicted by a grand jury. La. C.Cr.P. art.
292; State v. Johnson, 619 So.2d 1102, 1111 (La. App.
4 Cir. 1993), writ denied, 625 So.2d 173 (La. 1993).
And, when a grand jury indictment has been returned,
a discretionary preliminary examination is limited to
the perpetuation of testimony and the fixing of bail.
La. C.Cr.P. art. 296. The record reflects that bail was
set for defendant on 7 January 1997, and there is no
indication that it was necessary to perpetuate any-
one’s testimony. Thus, defendant was not prejudiced
by not having a preliminary examination.

As to the bill of particulars, in State v. Hudnall,
522 S0.2d 616 (La. App. 4 Cir. 1988), writ denied, 530
So.2d 83 (La. 1988), this court stated:

Under La. Const. Art. I, Sec. 13 the accused
shall be informed of the nature and cause of
the accusation against him. La. C.Cr.P. Art.
484 provides for a bill of particulars to in-
form the defendant of the nature and scope
of the offense charged. The defendant
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should know the scope of the criminal activ-
ity so that he can properly defend against
the charges. State v. Rogers, 375 So.2d 1304
(La.1979). There is no formula regarding the
information the State must make available.
The extent to which particulars are granted
depends on the nature and complexity of the
case. State v. Miller, 319 So.2d 339
(La.1975). The court has wide discretion to
determine the sufficiency of the State’s an-
swers. Reversible error occurs when there is
a failure to provide information on the cause
of the accusation. State v. Atkins, 360 So.2d
1341 (La.1978), cert. denied, 441 U.S. 927,
99 S.Ct. 2041, 60 L.Ed.2d 402 (1979).

522 So0.2d at 619.

The record in the instant case does not contain an
answer to defendant’s motion for a bill of particulars.
However, neither does it contain an objection by de-
fendant as to any failure to respond by the State.
There would have been no need for a hearing relating
to the motion for a bill of particulars absent action by
the defendant. Because defendant did not raise any
1ssue concerning the failure of the State to answer his
motion, or the inadequacy of any such response, there
apparently was no such hearing. Defendant knew the
specifics of the charges; the time, date and place of oc-
currence; and his accuser’s name. Even assuming
there was a hearing and the transcript of it is missing
from the record, defendant has suggested no resulting
prejudice.

Although evidence was seized from defendant and
defendant made several statements to the arresting
officers, defense counsel apparently failed to pursue
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these two motions—or any of the aforementioned mo-
tions—after the 21 March 1997, court appearance
when the prosecutor told the court that no motions
were pending. The trial court relied on that represen-
tation—and defense counsel’s assent by silence, if mo-
tions actually were pending—and confirmed the 28
April 1997, trial date. This fact, and the absence of
minute entries in the record relating to later hearings,
establishes that there are no missing transcripts re-
lated to these hearings.

There were four other written motions filed by de-
fendant on 28 May 1997. The first was a pro se “Mo-
tion To Declare The Relevant Provisions Of La. Code
Of Evidence Art. 412 Unconstitutional As It Relates
To This Particular Case.” This motion was the subject
of the hearing held the morning of trial. At that “hear-
ing,” the trial court indicated that it had researched
the i1ssue and then recessed to discuss the law. While
there is no transcript of what discussion transpired
during that recess, defendant is not arguing the mer-
its of the trial court’s ruling in this assignment of er-
ror; and the understanding of the law by defense coun-
sel, prosecutor and/or the trial court would have no
bearing on our review of the trial court’s ruling. Fol-
lowing recess, the trial court heard brief testimony
from several inmates who wished to testify on defend-
ant’s behalf as to the victim’s sexual history, her past
drug usage, or her past in general. The trial court de-
nied defendant’s motion, finding the witnesses’ testi-
mony irrelevant and implicitly finding that La. C.E.
art. 412 was constitutional as barring their testimony.

Defense counsel also filed on 28 May 1997, a “Mo-
tion To Obtain Jury Information From the State, Or
Alternatively, to Bar the State From Using Such In-
formation.” On that date, the minute entry shows that
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the State “noted that it is not using prohibited jury
information.” Accordingly, defendant’s motion was es-
sentially rendered moot. The trial court apparently
believed the motion moot, and set a hearing on defend-
ant’s motion regarding evidence of the victim’s past
sexual behavior as governed by La. C.E. art. 412, as
well as the third motion filed on that date, a motion in
limine regarding the State’s use of defendant’s previ-
ous convictions. Thus, the minute entry reflects that
no “hearing” was ever held as to this motion. In addi-
tion, the court reporter certified that she could find no
stenographic notes or tapes from that date and stated
that there appeared to have been no testimonial evi-
dence taken on that date. Defendant has failed to
show that there is a missing transcript from a hearing
held on this date as to this motion.

The third motion filed on 28 May 1997 was a pro
se “Motion In Limine” to bar the State from question-
ing defendant concerning his “last” two convictions, as
they were unconstitutional. There i1s no indication
that a hearing was ever heard on this motion or a rul-
ing pronounced thereon. However, the fact that the
State was allowed to ask questions regarding these
two convictions is evidence that, even assuming there
was a hearing on this issue, the trial court ruled in
favor of the State. Further assuming that the tran-
script of such hearing is missing, defendant has suf-
fered no prejudice. Defendant pleaded guilty in 1993,
In two separate cases, to possession of cocaine and pos-
session of a concealed weapon by a convicted felon.
The record reflects that in each case defendant was
represented by counsel, and that defendant was fully
advised of his rights—including his right to trial by
judge or jury; his right to confront and cross examine
the witnesses against him; and his privilege against
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self-incrimination—in connection with his plea. These
two convictions were the two most recent ones listed
in the habitual offender bill of information filed by the
State, and the two most recent convictions referred to
by the prosecutor in her cross-examination of defend-
ant.

The fourth motion filed on 28 May 28, was a pro se
“Motion To Obtain ‘Rap’ Sheets And Previous Verdict
Information On Prospective Jurors With Authority In
Support Thereof.” Defendant asserts on appeal that a
minute entry in the record—he does not specify which
one—indicates that a hearing on this motion was con-
ducted but that there is no transcript of any related
hearing in the record. Contrary to defense counsel’s
assertion, the record does not contain a minute entry
indicating that a hearing was held on this motion.
More importantly, there is no jurisprudence holding
that a defendant is entitled to the “rap” sheets of pro-
spective jurors or any previous verdict information.

Defendant also claims that the record is incom-
plete because the index indicates that there is a wit-
ness work sheet at page 149 of the record, when the
record contains no such a page number. However, the
State’s witness work sheet is contained in the record
at page 148, with a blank space at the end of the list
for one more witness, indicating that no more wit-
nesses were listed by the State. All of the witnesses
who testified for the State were listed on its witness
work sheet, except for Dr. James Moises—who testi-
fied without objection, apparently in place of the listed
emergency room physician—and Addia Skipper, the
police communications supervisor who testified with-
out objection to the 911 call placed by the victim. De-
fendant submitted a handwritten sheet of paper con-
tained in the record as page 147, which purportedly
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lists “The Names of The people whom has had Sex
with [the victim] for Crack Cocaine.” Other than the
inmates who testified at the hearing on the day of
trial, defendant was the only witness who testified on
his behalf. There does not appear to be a missing wit-
ness work sheet; if there 1s, defendant has failed to
show how its absence has prejudiced him.

Defendant asserts that the record does not contain
a transcript of the jury voir dire. The trial transcript
reflects that no objections were made during voir dire.
A defendant cannot avail himself of an alleged error
unless he made a contemporaneous objection to the
error. La. C.Cr.P. art. 841(A); State v. Seals, 95-0305
p. 5 (La. 11/25/96), 684 So.2d 368, 373, cert. denied sub
nom Seals v. Louisiana, 520 U.S. 1199, 117 S.Ct. 1558
(1997). Therefore, whether or not the transcript of the
voir dire is contained in the record is irrelevant. See
also State v. Ford, 92-2029 (La. App. 4 Cir. 1/31/95),
650 So.2d 808; State v. Hawkins, 90-1235 (La. App. 4
Cir. 9/15/95), 667 So.2d 1070, affirmed, 96-0766 (La.
1/14/97, 688 So.2d 473) (no relief for absence of voir
dire transcript from record where minute entries show
no objections).

Defendant asserts in his brief that there were
hearings held on 28 May 28 1997, 18 June 1997, and
8 July 1997, for which no transcripts are available.
The record does not support this assertion. All of the
motions filed by defendant have been accounted for,
and/or defendant has shown no prejudice from any
missing transcripts relating to those motions. With re-
gard to the date of 28 May 1997, this issue has been
addressed above regarding defendant’s motion to ob-
tain jury information from the State.
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With regard to the date of 18 June 1997, the mi-
nute entry for that date reflects that defendant ap-
peared for a hearing on motions and for a preliminary
examination. However, the minute entry specifically
states that the defense moved the court for a continu-
ance because defense witnesses had not been served.
The minute entry notes that the defense witnesses
were listed on a handwritten legal sized piece of pa-
per—which apparently refers to the list at page 147 of
the record. The “motions” referred to in this minute
entry are apparently the State’s motion in limine re-
garding evidence pertaining to the victim’s prior sex-
ual history and defendant’s motion relating to La.
C.E. art. 412. This conclusion is supported by the
stated need to notify the defense witnesses listed on
defendant’s witness list of persons who had evidence
that the victim allegedly engaged in sexual activities
in exchange for crack cocaine.

With regard to the date of 8 July 1997, there is nei-
ther a docket master entry nor a minute entry for that
date. On 7 July 1997, the docket master shows that
defendant appeared for a hearing on the aforemen-
tioned motions and for preliminary examination; but
a joint continuance was granted, and the matter was
reset for 8 July. The next docket master entry is dated
9 July 1997, and states that no court was held that
date. The next docket master entry is 11 August 1997,
the first date of trial. On that date the hearing was
held prior to trial on defendant’s motion relating to
La. C.E. art. 412. The court reporter certified that she
could find no stenographic notes or tapes from 8 July
1997, and she purportedly attached a copy of the mi-
nute entry for that date to her certification. The record
contains no such minute entry. It is obvious that the
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court reporter mistakenly referred to the minute en-
try for 7 July 1997, when the hearing was continued.
The only outstanding motion was the one relating to
the victim’s past sexual history, which was heard on
the morning of trial. Thus, although set for 8 July
1997, it was not heard on that date. There was no
court appearance on 8 July 1997.

Because defendant has demonstrated no prejudice
resulting from the absence in the record of transcripts
that presumably existed at one time, this assignment
of error is without merit.

ASSIGNMENT OF ERROR NO. 2:

By this assignment of error, defendant claims that
the trial court erred in giving an erroneous jury in-
struction. However, the record reflects that, after the
jury instructions were given, the trial court held a
bench conference to allow the parties to lodge any ob-
jections to the jury instructions and/or to request ad-
ditional instructions. Defendant did not note any ob-
jections.

The failure to object to the charge before the jury
retires or within such time as the court may reasona-
bly cure the alleged error precludes review of the al-
leged error that the trial court gave an erroneous rea-
sonable doubt instruction such as the one in the in-
stant case. State v. Davis, 97-1827 p. 3 (La. App. 4 Cir.
3/10/99), 732 So.2d 79, 81 (citing La. C.Cr.P. art. 801
and State v. Bush, 91-0150 (La. App. 4 Cir. 3/15/94),
634 So0.2d 79); see also State v. Howard, 98-0064 p. 16
(La. 4/23/99), 751 So.2d 783, 802 (no “plain error” rule
regarding jury instructions; there must be a contem-
poraneous objection).
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Moreover, a review of the reasonable doubt in-
struction in the instant case shows that it was not un-
constitutional. The trial court’s reasonable doubt in-
struction was as follows:

If you entertain any reasonable doubt as to
any fact or element necessary to constitute
the defendant’s guilt, it is your sworn duty
to give him the benefit of that doubt and re-
turn a verdict of acquittal. Even where the
evidence demonstrates a probability of guilt,
yet if it does not establish it beyond a rea-
sonable doubt, you must acquit the accused.
This doubt must be a reasonable one, that
is, one founded upon a real, tangible, sub-
stantial basis, and not upon mere caprice,
fancy, or conjecture. It must be such a doubt
as would give rise to an uncertainty, raised
in your minds by reason of the unsatisfac-
tory character of the evidence; one that
would make you feel that you had not an
abiding conviction to a moral certainty of
the defendant’s guilt. If, after giving a fair
and impartial consideration to all of the
facts in the case, you find the evidence un-
satisfactory upon any single point indispen-
sably necessary to constitute the defend-
ant’s guilt, it 1s your obligation to find the
defendants [sic] not guilty.

The prosecution must establish guilt by le-
gal and sufficient evidence beyond a reason-
able doubt, but the rule does not go further
and require a preponderance of testimony.
It is incumbent upon the State to prove the
offense charged, or legally included in the
Information, to your satisfaction and beyond
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a reasonable doubt. A reasonable doubt is
not a mere possible doubt. It should be an
actual doubt. It is such a doubt as a reason-
able man would seriously entertain. It is a
serious doubt, for which you could give a
good reason.

In Cage v. Louisiana, 498 U.S. 39, 111 S.Ct. 328
(1990), the U.S. Supreme Court held that a particular
reasonable doubt instruction could have been improp-
erly interpreted by a reasonable juror as allowing a
finding of guilt based on a degree of proof below that
required by the Due Process Clause. The Cage instruc-
tion informed the jurors that the doubt “must be such
a doubt as would give rise to a grave uncertainty. . .,”
that such a doubt “is an actual substantial doubt,” and
that what was required was “a moral certainty.” 498
U.S. at 40, 111 S.Ct. at 329. The instruction in the in-
stant case did not state that the doubt must be one
giving rise to a “grave uncertainty”; it did not use that
term at all. Nor did the instruction refer to the term
“substantial doubt,” although it did use the term “sub-
stantial basis.” Also, while the instruction in the in-
stant case employed the term “moral certainty,” it was
not used in the same manner as it was used in Cage.

This distinction between the use of the term “moral
certainty” in the Cage instruction and that term as it
was used in the instant case was recognized by the
U.S. Supreme Court in Victor v. Nebraska, 511 U.S. 1,
114 S.Ct. 1239 (1994). In Victor, the reasonable doubt
instruction employed the term “moral certainty” in a
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similar context as in the instant case.? The court in
Victor concluded that the instruction, taken as a
whole, correctly conveyed the concept of reasonable
doubt to the jury. 511 U.S. at 22, 114 S.Ct. at 1251.
The Victor court reiterated that the proper standard
for reviewing a jury instruction is whether or not
there is a reasonable likelihood that the jury applied
the instruction in an unconstitutional manner. 511
U.S. at 6, 114 S.Ct. at 1243.

In State v. Smith, 91-0749 (La. 5/23/94), 637 So.2d
398, cert. denied sub nom Smith v. Louisiana, 513 U.S.
1045, 115 S.Ct. 641 (1994), the Louisiana Supreme
Court adopted the Victor standard, and found consti-
tutional a reasonable doubt instruction similar to the
one in the instant case, employing the terms “moral
certainty” and “substantial basis” in the identical con-
text present in the instant case, but also employing
the terms found objectionable in Cage—"“grave uncer-
tainty” and “substantial doubt”—which were not used
in the instant case.

Considering the holding in Smith, the trial court’s
reasonable doubt instruction in the instant case is not
constitutionally deficient. There is no reasonable like-
lihood that that the jury applied the reasonable doubt
instruction in an unconstitutional manner.

This assignment of error is without merit.

3 “It is that state of the case which, after the entire comparison
and consideration of all the evidence, leaves the minds of the ju-
rors in that condition that they cannot say they feel an abiding
conviction, to a moral certainty, of the truth of the charge.” 511
U.S. at 7, 114 S.Ct. at 1244.
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ASSIGNMENT OF ERROR NO. 3:

By this assignment of error, defendant claims that
the trial court erred in allowing victim impact testi-
mony by E.T., the victim’s mother.

During the redirect examination of E.T., the fol-
lowing colloquy occurred:

BY MS HERMAN:

Q You have said that things have changed since
this incident took place?

A 1t has.

All right.
Drastically.

Tell the jury how.

o D

It has ruined my whole family. My ex-hus-
band—

BY MR. MILLER:

I am going to object. This was not subject to
cross examination. This is beyond the scope of re-
direct.

BY MS. HERMAN:
Judge, he opened the door.
BY THE COURT:

I think you opened the door, sir, by asking the
questions—I don’t want to put it on the record. I'll
put it off the record if you would like to come up
here to the bench.

BY MR. MILLER:

Just please note my objection.
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BY THE COURT:
Your objection is noted for the record.
BY MS. HERMAN:
Q Tell the jury what has changed.
A She’s withdrawn.

When this thing first happened, my baby didn’t
talk to me for two solid weeks. When she came
home from the hospital, all she would do was draw
up in the corner—

BY THE COURT:
Okay.
Ms. Herman, I am going to have to cut this off.
BY MS. HERMAN:
Yes, Judge.
BY THE WITNESS:
And, even now—
BY THE COURT:
We have to cut this off.
BY THE WITNESS:

He has ruined my children, my sons, my daugh-
ters, her daddy.

Defendant claims this evidence was irrelevant and
highly prejudicial. La. C.E. art. 401 defines relevant
evidence as “evidence having any tendency to make
the existence of any fact that is of consequence to the
determination of the action more probable or less
probable than it would be without the evidence.” How-
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ever, even if the evidence is relevant, it can be ex-
cluded under La. C.E. art. 403 “if its probative value
1s substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the
jury, or by considerations of undue delay, or waste of
time.” A trial judge is vested with great discretion in
determining the relevance of evidence, and his ruling
will not be disturbed in the absence of a clear abuse of
discretion. State v. Miles, 402 So.2d 644, 647
(La.1981).

Defendant incorrectly characterizes the testimony
by the victim’s mother as “victim impact” evidence,
which is a term of art used to describe evidence of the
character of a homicide victim and the effect of the
death on his or her family. Such evidence is relevant
and admissible at the penalty phase of a capital trial
in order to permit the jury to assess meaningfully de-
fendant’s moral culpability and blameworthiness.
State v. Bernard, 608 So.2d 966 (La. 1992). However,
victim impact evidence generally is not used to prove
essential elements of a crime. State v. Williams, 96-
1023 p. 24 (La. 1/21/98), 708 So.2d 703, 722, cert. de-
nied sub nom Williams v. Louisiana, 119 S.Ct. 99, 142
L.Ed.2d 79(1998).

The only complete statement given by T.T.s
mother before the trial court stopped the line of ques-
tioning, or attempted to do so, was the statement
about the change in T.T. since the incident. This tes-
timony was relevant to rebut defendant’s testimony
that T.T. consented to intercourse. Testimony that
T.T. did not talk to her mother for two weeks after the
incident, and that T.T. would “draw up” in a corner,
tended to show that T.T. did not consent to intercourse
with the defendant. Because this evidence was rele-
vant, we cannot say that the trial judge clearly abused
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his discretion in failing to rule that its probative value
was substantially outweighed by its possible prejudi-
cial effect.4

Despite attempts by the trial court to stop her, the
victim’s mother went on to state that the incident had
ruined her children, her sons, her daughters, and the
victim’s father. This statement was irrelevant to the
question of defendant’s guilt or innocence. Because
the trial court attempted to stop the testimony, how-
ever, it cannot be said that the trial court erred in “ad-
mitting” the statement. While the trial court did not
admonish the jury to disregard this statement, de-
fense counsel did not request that an admonishment
be given. Moreover, considering the evidence as a
whole and especially the jury’s rejection of defendant’s
testimony, we believe that the verdict rendered in this
case was surely unattributable to this statement.
State v. Taylor, 93-2201 (La. 2/28/96), 669 So.2d 364,
cert. denied sub nom Taylor v. Louisiana, 117 S.Ct.
162, 136 L.Ed.2d 106 (1996).

This assignment of error is without merit.
ASSIGNMENT OF ERROR NO. 4:

By this assignment of error, defendant claims that
the trial court erred in failing to address two of his
pretrial motions: his motion to suppress the inculpa-
tory statement and his motion to declare La. C.E. art.
412 unconstitutional.?

4 Defendant makes no argument on appeal as to the issue of
whether this testimony was beyond the scope of re-direct exami-
nation.

5 While counsel initially states that the error included the failure
to address the motion to suppress the evidence, no argument is
presented as to that claim. Accordingly, it will not be addressed.



54a
The Motion to Suppress

In this claim, defendant alleges that the trial court
erred in failing to address his motion to suppress the
statements; that the State failed to establish that the
statements were given freely and voluntarily and af-
ter defendant had been advised of his Miranda rights
as required by La. C.Cr.P. art. 703 and La. R.S.
15:451; that the State failed to advise defendant in
writing of its intent to use the statements at trial as
required by La. C.Cr.P. art. 768; and that the State
referred to them in its opening statement, even
though they had not been ruled admissible.

Officer Jewel testified that, when police were as-
certaining the nature of the complaint, they asked de-
fendant what he was doing, and he said he was sleep-
ing with his girlfriend, whom he erroneously called
“Dianne.” Asked where he was, defendant erroneously
answered that he was in the “Hollygrove” section of
the city. Following this colloquy with the officers, de-
fendant was ordered to get dressed and was hand-
cuffed. There was no evidence presented by the State
as to any further statements by defendant.

As previously discussed, defendant -effectively
waived his right to a hearing on his motion to sup-
press. Defendant filed a motion to suppress the state-
ment on 18 February 1997. On 21 March 1997, when
the case was called for hearing on the motions, the
State represented that no motions were pending. De-
fense counsel assented to this statement by his si-
lence, and the trial court moved on with the case.
There is no indication that defendant ever raised the
motion to suppress the statements again. Accordingly,
defendant abandoned his motion to suppress the
statement. There was no error by the trial court in
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failing to conduct a hearing on the motion to suppress
under these circumstances, and the State was under
no duty to ensure that defendant’s motion was heard.

Moreover, defendant’s statements were admissible
and would not have been suppressed. There is no evi-
dence that Miranda warnings were given to defendant
prior to his making the statements. According to a po-
lice report contained in the record, the warnings were
given to defendant after he was advised that he was
under arrest. The general rule, however, is that Mi-
randa warnings are not required until a citizen is de-
prived of his liberty in a significant way, e.g. when he
1s forbidden to leave the officers’ presence. State v.
Nguyen, 97-0020 p. 3 (La. App. 4 Cir. 1/14/98), 707
So.2d 66, 67, writ not considered, 98-0441 (La.
3/27/98), 716 So.2d 879.

In Nguyen, this court set out the following factors
to aid in determining whether there was a significant
detention:

(1) whether the police officer had reasonable
cause under C.Cr.P. art. 213(3) to arrest the
interrogee without a warrant; (2) the focus
of the investigation on the interrogee; (3) the
intent of the police officer, determined sub-
jectively; (4) the belief of the interrogee that
he was being detained, determined objec-
tively.
707 So.2d at 67 (citing State v. Thompson, 399 So.2d
1161, 1165 (La.1981)). The Nguyen court further set

forth four similar factors to aid in determining the ne-
cessity for Miranda warnings:
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(1) whether, prior to interrogation, probable
cause existed to arrest the accused; (2) state-
ments or actions by the police indicating an
intention to hold or restrain him; (3) state-
ments or actions by the accused indicating
his reasonable belief that he is in custody
and (4) the extent to which the investigation
had focused on the accused.

707 So.2d at 67.

Officer Jewel testified that when police arrived on
the scene the victim, while visibly upset, appeared
calm. The victim escorted the officers to the back and
simply stated, “He’s in here.” Officer Jewel said the
officers awoke defendant and asked him what he was
doing, stating, “we really didn’t know what was hap-
pening.” As Officer Jewel explained, “I mean, we get
calls sometimes, and it just might be a domestic dis-
pute, you know. They might be boyfriend and girl-
friend.” In other words, the officers did not know what
they were faced with upon encountering defendant; it
1s doubtful that they had probable cause to arrest de-
fendant at that time. While defendant was the focus
of their investigation, the officers did not intend at
that time to effect an extended restraint of defendant’s
liberty. Although defendant awoke, naked, to see two
police officers in the bedroom, there is no evidence
that the officers had drawn their guns or batons or
that they were doing anything other than standing
there. Accordingly, defendant was not being detained;
and there was no need to advise him of his Miranda
rights at that time.

Our analysis does not end with the dispensability
of Miranda warnings under the circumstances, how-
ever. As a matter of due process, before the State may
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introduce an inculpatory statement into evidence, it
must prove that the statement was free and voluntary
and not, by contrast, a product of fear, duress, intimi-
dation, menace, threats, inducements or promises. La.
R.S. 15:451; State in Interest of J.M., 99-1271 (La.
App. 4 Cir. 6/30/99), 1999 WL 522026. A court must
look to the totality of the circumstances surrounding
the making of the statement to determine its volun-
tariness. State v. Lavalais, 95-0320 p. 6 (La. 11/25/96),
685 So.2d 1048, 1053, cert. denied sub nom Lavalais
v. Louisiana, 118 S.Ct. 85, 139 L.Ed.2d 42 (1997). The
testimony of police officers alone can be sufficient to
prove the defendant’s statements were freely and vol-
untarily given. State v. Jones, 97-2217 (La. App.
2/24/99), 731 So.2d 389, 398.

Officer Jewel’s testimony was sufficient to estab-
lish that the statements given by defendant were an-
swers to a few basic questions intended to help the of-
ficers understand the nature of the incident. The of-
ficer’s testimony further demonstrated that defendant
made the statements freely and voluntarily. Thus, the
statements were admissible.

Although as a matter of substantive law the state-
ments were admissible, La. C.Cr.P. art. 768 requires
that, unless the defendant has been given pretrial dis-
covery, the State shall advise the defendant in writing
of its intent to introduce an inculpatory statement at
trial. If the State fails to do so, the inculpatory state-
ment shall not be admissible. In the instant case,
there is no evidence that defendant learned of the ex-
istence of the statements during pretrial discovery, as
there is no indication in the record that the State filed
answers to defendant’s motion for a bill of particulars.
However, the record does contain a notice by the State
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of its intent to use statements given by defendant. De-
fendant claims, though, that there is no proof that he
was served such notice; but even assuming that no no-
tice was given, defense counsel failed to object to Of-
ficer Jewel’s testimony regarding the statements. Ac-
cordingly, defendant is barred from raising the issue
of lack of notice on appeal. La. C.Cr.P. art. 841(A);
State v. Zeno, 322 So.2d 136 (La. 1975).

Defendant claims the State impermissibly referred
to defendant’s statements during its opening state-
ment because the record does not show that the state-
ments had been previously ruled admissible as re-
quired by La. C.Cr.P. art. 767. Again, however, be-
cause defendant failed to object when the State re-
ferred to the statements, defendant is barred from
raising the issue on appeal. La. C.Cr.P. art. 841(A);
State v. Seals, supra.

The Motion Challenging the Constitutionality of
La. C.E. art. 412

Defendant claims the trial court failed to address
defendant’s pro se motion to declare La. C.E. art.
412—the “rape shield” provision—unconstitutional.
In connection with this motion, defendant sought to
present the testimony of six witnesses, all of whom
were prison inmates. Following a hearing, the trial
court ruled that these witnesses would not be allowed
to testify, implicitly finding that La. C.E. art. 412 was
constitutional insofar as it required the exclusion of
the witnesses’ testimony concerning the victim’s past
sexual behavior. Accordingly, the trial court implicitly
ruled on defendant’s motion; we find no procedural er-
ror. We will address the substance of the ruling in As-
signment of Error No. 6, below.
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There 1s no merit to either claim presented in this
assignment of error.

ASSIGNMENT OF ERROR NO. 5:

By this assignment of error, defendant contends that
the trial court erred in failing to prohibit prejudicial
testimony elicited by the State in a timely fashion.

Defendant claims that the trial court erred in al-
lowing the State to present testimony by Dr. James
Moises and medical technician Patsy Daniels and that
their testimony was highly prejudicial. Dr. Moises
was qualified by stipulation as an expert in the field
of emergency medicine and testified without objection
as to the results of the physical examination of the vic-
tim. Ms. Daniels was qualified by stipulation as an ex-
pert in the field of medical technology and testified
without objection as to the findings of tests she per-
formed on swabs, smears and blood samples taken
from the victim and/or defendant. Defense counsel
failed to object timely to the testimony of either wit-
ness. Therefore, defendant is precluded from raising
the issue on appeal. La. C.Cr.P. art. 841(A); State v.
Seals, supra.

Moreover, there is no merit to defendant’s argu-
ment. Defendant asserts that the testimony of these
two witnesses should have been inadmissible because
they “were not fact eye-witnesses,” and neither was
able to testify whether the victim “engaged in sexual
intercourse without her consent.” Presumably, de-
fendant is averring that their testimony was therefore
irrelevant.¢ As previously noted, evidence is relevant

6 In our opinion, the testimony of these two witnesses was not
only relevant but helpful to the defendant insofar as Dr. Moises
stated that his examination of the victim was not inconsistent
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when it has “any tendency to make the existence of
any fact that is of consequence to the determination of
the action more probable or less probable than it
would be without the evidence.” La. C.E. art. 401. Dr.
Moises’ testimony established at the very least that
there was semen and spermatozoa on the victim’s
outer vagina and thighs, tending to show that she had
recent sexual contact—a fact which of consequence in
the case. Ms. Daniels’ testimony established that
swabs and smears taken during the victim’s physical
examination performed shortly after the offense
showed semen and/or spermatozoa, indicating recent
sexual activity—again, a fact of consequence.

While defendant argues that there was no dispute
that he had sexual relations with the victim on the
night in question, the record does not contain a stipu-
lation by defendant to that effect. Therefore, the State
properly presented its case before defendant testified
and admitted to engaging in sexual relations with the
victim.

Also contained in this assignment of error i1s a
claim that the introduction of “the clothing” was
highly prejudicial, citing La. C.E. arts. 401 and 403.
Again, defense counsel did not object to the introduc-
tion of “the clothing” and is therefore precluded from
raising this issue on appeal. Moreover, there was no
error in admitting the clothing taken from defendant
after his arrest, which was the only clothing admitted
into evidence. This was the clothing allegedly worn by
defendant during the perpetration of the crime that

with an examination of someone who had engaged in consensual
intercourse and insofar as Ms. Daniels indicated her inability to
express an opinion on whether the intercourse was consensual.
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night. Officer Jewel identified the clothing, and it gen-
erally supported his testimony. Since Officer Jewel’s
credibility was of consequence to the determination of
the action, the evidence was relevant; and we find no
abuse of discretion in the trial court’s failure to rule
that the probative value of defendant’s clothing was
substantially outweighed by any of the dangers listed
in La. C.E. art. 403.

This assignment of error is without merit.
ASSIGNMENT OF ERROR NO. 6:

By this assignment of error, defendant claims the
trial court erred in finding that La. C.E. art. 412 was
not unconstitutional insofar as it barred certain de-
fense witnesses from testifying as to the victim’s prior
sexual behavior.

La. C.E. 412 provides in pertinent part:

A. Opinion and reputation evidence. When
an accused is charged with a crime involving
sexually assaultive behavior, reputation or
opinion evidence of the past sexual behavior
of the victim is not admissible.

B. Other evidence; exceptions. When an ac-
cused is charged with a crime involving sex-
ually assaultive behavior, evidence of spe-
cific instances of the victim’s past sexual be-
havior 1s also not admaissible except for:

(1) Evidence of past sexual behavior with
persons other than the accused, upon the is-
sue of whether or not the accused was the
source of semen or injury; provided that
such evidence is limited to a period not to
exceed seventy-two hours prior to the time
of the offense, and further provided that the
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jury be instructed at the time and in its final
charge regarding the limited purpose for
which the evidence is admitted; or

(2) Evidence of past sexual behavior with
the accused offered by the accused upon the
issue of whether or not the victim consented
to the sexually assaultive behavior.

Defendant states in his brief that “numerous” wit-
nesses were prepared to testify on his behalf that the
victim had a history of engaging in sexual intercourse
in exchange for crack cocaine. Of the six witnesses
who were prepared to testify on defendant’s behalf,
only three indicated that they would have testified as
to any prior sexual behavior of the victim.  Neither
of these three witnesses specifically stated that they
would testify as to the exchange of sex for cocaine;
nevertheless, the defendant maintains they would
have so testified. In any event, this court has previ-
ously held that evidence of a rape victim’s alleged
practice of exchanging sex for drugs is prohibited by
La. C.E. art. 412(B), as it does not fall within one of
the two exceptions delineated in art. 412(B)(1) and (2).
State v. Anderson, 97-2587 p. 9 (La. App.4 Cir.
11/18/98), 728 So.2d 14, 20. However, we did not ad-
dress the constitutional aspect of the defendant’s
claim in that case.

The incident in question occurred on 7 January
1997; and the trial and hearing with regard to the in-
mate witnesses occurred on 11 August 1997. One of
the witnesses, Donnell Banister, testified that he had
been incarcerated for two years, since August of 1995,
and had known the victim for three years. He admit-
ted that he had no personal knowledge of the victim’s
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activities in the two years prior to the date of the hear-
ing. Seth Smith testified that he also had been incar-
cerated since 1995. Cedric Anderson testified that he
had been incarcerated since May of 1996. The trial
court found that the testimony of all of these individ-
uals would be irrelevant.

The Louisiana Supreme Court has recognized that
restricting a defendant’s right to introduce testimony
as to the victim’s prior sexual history may violate the
defendant’s right to confrontation and fair trial. State
v. Vaughn, 448 So.2d 1260 (La.1983); see also La. C.E.
art. 412, comment (b). In Vaughn, the court consid-
ered the “rape shield” provision contained in now re-
pealed. La. R.S. 15:498, the predecessor to La. C.E.
art. 412. The court stated:

[R]ules such as R.S. 15:498 which exclude
certain types of evidence “cannot be mecha-
nistically applied to deny admission of
highly reliable and relevant evidence criti-
cal to an accused’s defense.” See Davis v.
Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39
L.Ed.2d 347 (1974). Clearly, where highly
relevant evidence is available, the State’s
need to protect the victim from embarrass-
ing cross-examination must be weighed
against the probative value of the evidence
to determine whether the right of confronta-
tion is being infringed.”

7 Footnote 1 in Vaughn stated: “Instances where prior sexual
conduct could be relevant might exist, for example, where the
victim has a history of false reporting of rapes or where the vic-
tim has placed her chastity at issue and the evidence is offered
solely for impeachment purposes.”
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However, where the evidence sought to be
admitted is not relevant, the right to con-
frontation is not affected and there is no
need to impose a balancing test. Relevant
evidence is that tending to show the com-
mission of the offense and the intent, or
tending to negative the commission of the of-
fense and the intent. La. R.S. 15:441.

We conclude that evidence of a single in-
stance of sexual intercourse between the vic-
tim and another individual 5 days prior to
the rape i1s not relevant to a determination
of whether the act with defendant was con-
sensual. The fact that the victim consented
to intercourse with another man is not pro-
bative of her subsequent conduct with de-
fendant. Rather, were the evidence to be ad-
mitted, the victim would be confronted with
the accusations of her own chastity, which
cannot be shown to have any relation to the
crime of rape.

In holding that the single instance of con-
duct in this case was not relevant to a deter-
mination of whether a rape occurred, we do
not hold that a victim’s prior sexual history
may never be relevant and subject to cross-
examination. Nevertheless, before such evi-
dence may be held admissible, the defend-
ant must clearly demonstrate that the evi-
dence of prior sexual conduct is genuinely
probative of the issue of consent, rather
than a reflection of the victim’s promiscuity.

448 So.2d at 1267-1268.
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In State v. Everidge, 96-2665 (La. 12/2/97), 702
So.2d 680, the Louisiana Supreme Court addressed
the issue of balancing a defendant’s constitutional
right to present a defense against the victim’s inter-
ests under the “rape shield” law, stating:

A defendant’s right to present a defense is
sanctioned constitutionally and he can tes-
tify to or give evidence on any matter rele-
vant to an issue material in the case. State
v. Short, 94-0233 (La. App. 4th Cir. 5/16/95),
655 So.2d 790, 793; State v. Trosclair, 584
So.2d 270, 275 (La. App. 1st Cir. 1991), writ
denied, 585 So0.2d 575 (LLa.1991). The right
of an accused rapist to present a defense is
balanced against the victim’s interests un-
der the rape shield statute, which is meant
to protect the victim of rape from having her
sexual history made public. State v. Vaughn,
448 So.2d 1260, 1262 (La.1983). The rape
shield law is precisely drawn to exclude evi-
dence of an alleged rape victim’s sexual his-
tory with persons other that the defendant.
State v. Zierhut, 93-673 (La. App. 5th Cir.
2/9/94), 631 So.2d 1378, 1381, writ denied,
94-0607 (La.6/3/94), 637 So.2d 500. Article
412 does not proscribe a defendant’s right to
claim the defense of consent and put forth
evidence to support his defense.

702 So.2d at 684 (emphasis added).

The trial court found that the testimony of the
three men would be irrelevant, presumably consider-
ing the remoteness in time to the offense. One of the
inmate witnesses could not have had any contact with
the victim for at least one and one half years prior to
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the date of the offense defendant is charged with; the
second, for at least one year prior to the date of the
offense; and the third, for at least seven months prior
to the date of the offense. Evidence that the victim had
sexual relations with these persons in exchange for co-
caine at remote time periods is no different than evi-
dence that the victim had sexual relations with the
same men at the same times in the past simply be-
cause she is promiscuous. Under La. C.E. art. 412(B),
the motivation for her alleged promiscuity is irrele-
vant.

Moreover, while the victim denied ever using co-
caine, the proffered testimony was not intended solely
to impeach her credibility. Rather, it was intended to
attack her character—an attack that strikes at the
very center of the rape shield. Art. 412 “is primarily
intended to protect the victim from improper charac-
ter attacks by the accused.” La. C.E. art. 412, com-
ment (g). Under these circumstances, it cannot be said
that La. C.E. art. 412 is being “mechanistically ap-
plied to deny admission of highly reliable and relevant
evidence critical to an accused’s defense.” Davis v.
Alaska, supra. The evidence is neither highly reliable
nor, considering the remoteness in time, so relevant
that the dangers listed in La. C.E. art. 403 may be ig-
nored. We hold that the proffered testimony would not
have addressed the issue of consent so much as it
would have the “issue” of the victim’s alleged past sex-
ual practices and that, accordingly, La. C.E. art. 412
1s not unconstitutional as applied to these circum-
stances. Defendant had the full and fair opportunity
to present the defense that his intercourse with T.T.
was consensual, both in his own testimony and in his
cross-examination of the State’s witnesses. We find no
violation of his rights on this point.



Defendant also attacks the trial court’s ruling in
refusing to allow three other inmate witnesses to im-
peach the victim with evidence of a non-sexual nature.
John Williams stated that he would testify to “[the vic-
tim’s] character—her credibility.” Williams had been
incarcerated for three years at the time of the hearing
and trial. He did not state how he would testify about
the victim’s character, although he said he knew her.
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La. C.E. art. 608 provides in pertinent part:

A. Reputation evidence of character. The
credibility of a witness may be attacked or
supported by evidence in the form of general
reputation only, but subject to these limita-
tions:

B.

(1) The evidence may refer only to char-
acter for truthfulness or untruthfulness.

(2) A foundation must first be estab-
lished that the character witness is fa-
miliar with the reputation of the witness
whose credibility is in issue. The charac-
ter witness shall not express his personal
opinion as to the character of the witness
whose credibility is in issue.

(3) Inquiry into specific acts on direct ex-
amination while qualifying the character
witness or otherwise is prohibited.

Particular acts, vices, or courses of con-

duct. Particular acts, vices, or courses of
conduct of a witness may not be inquired
into or proved by extrinsic evidence for the
purpose of attacking his character for truth-
fulness, other than conviction of crime as
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provided in Articles 609 and 609.1 or as con-
stitutionally required.

While Williams said he knew the victim, he did not
say that he was familiar with her reputation for truth-
fulness or untruthfulness. Accordingly, his testimony
was not admissible under La. C.E. art. 608. Williams
said nothing about having known that the victim used
cocaine or other drugs or that he would have testified
as to her credibility on any ground other than her rep-
utation for truthfulness or untruthfulness. Under
these circumstances, the trial court properly ruled
that his testimony was inadmissible.

Inmate witness Kenny Johnson testified that he
knew the victim and knew she used drugs. He had
been incarcerated at the time of the 11 August 1997
hearing and trial for twenty months, meaning that he
could have only had personal knowledge of drug usage
by the victim at a point in time thirteen months or
more prior to the date of the crimes with which de-
fendant was charged.

La. C.E. art. 607(D) provides that the credibility of
a witness may be attacked by extrinsic evidence con-
tradicting the witness’s testimony, “unless the court
determines that the probative value of the evidence on
the issue of credibility is substantially outweighed by
the risks of undue consumption of time, confusion of
the issues, or unfair prejudice.”

During cross-examination, the victim denied ever
having been arrested “for cocaine.” Defense counsel
then asked, “Yet, you do smoke crack, don’t you?”. The
victim replied that she did not. The victim later denied
having had crack dealings with defendant; smoking
crack with defendant on the night in question; or hav-
ing sex with defendant that night in exchange for
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crack. Johnson did not state that he knew that the vic-
tim had encountered the defendant before the date of
the offenses, such as in the course of any cocaine deals.
The victim did not deny ever using crack cocaine, only
that she did not (presently) use cocaine and had not
used it with defendant. Accordingly, the probative
value of any testimony by Johnson that the victim
used crack cocaine at least thirteen months prior to
the date of the offenses was minimal, even assuming
the evidence was relevant. We disagree with the trial
court’s statement that any testimony by Johnson was
completely irrelevant to the issue of the victim’s cred-
ibility, but we hold that the testimony’s minimal pro-
bative value was substantially outweighed by the risk
of confusion of the issues, e.g., suggesting that the vic-
tim’s past actions made her a “bad person.” Under
these circumstances, we cannot say that the trial
court abused its discretion in refusing to allow John-
son’s testimony.

Chris Fawer, who had been incarcerated for nine-
teen months, stated that he could testify as to “things”
the victim “was doing” in 1995. Again, the trial court
found testimony by this witness to be irrelevant.
Fawer did not even state what “things” he knew the
victim “was doing” in 1995. Even assuming he was re-
ferring to drug usage by the victim, it would neces-
sarily have been at a point in time at least one year
prior to the date of the alleged offenses. For the above
reasons, the trial court did not abuse 1ts discretion in
refusing to admit Fawer’s testimony.

Finally, defense counsel said he had a seventh wit-
ness whom he had been unable to locate since the wit-
ness had been recently released from prison. Defense
counsel represented that this witness would testify to
the same things as the others. Defense counsel did not
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know how long this witness had been incarcerated.
The trial court ruled that this witness could not testify
either. Considering the meager information presented
concerning this witness, we certainly cannot say that
the trial court abused its discretion in refusing to al-
low him to testify.

This assignment of error is without merit.

ASSIGNMENT OF ERROR NO. 7:

By this assignment of error, defendant claims that
it was reversible error for the trial court to appoint
defense counsel.

Defendant claims that the failure of the trial court
to remove defense counsel during the proceedings for
gross ineffectiveness was, in effect, a denial of defend-
ant’s right to counsel. A defendant’s right to counsel is
guaranteed by the 6th Amendment of the federal con-
stitution and Article I, Sec. 13 of the Louisiana consti-
tution. State v. Hampton, 98-0331 (La. 4/23/99), 750
So.2d 867, 1999 WL 236396. However, defendant’s
remedy in a case where counsel’s performance is poor
1s to allege ineffective assistance of counsel, which de-
fendant has done in the instant case in Assignment of
Error No. 10. We thus pretermit discussion of this is-
sue.

ASSIGNMENT OF ERROR NO. 8:

By this assignment of error as listed in defendant’s
index of assignments of errors, defendant claims that
the trial court erred in limiting his cross-examination
of the State’s key witnesses at trial. However, this as-
signment of error is not briefed. “Any specification or
assignment of error not briefed is considered aban-
doned.” Anderson, supra (citing Rule 2-12.4, Uniform
Rules Courts of Appeal and State v. Holmes, 95-2249
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p. 15 (La. App. 4 Cir. 10/29/97), 701 So.2d 752, 760,
writ denied, 98-0149 (La.6/26/98), 719 So.2d 490).

Accordingly, this assignment of error is considered
abandoned.

ASSIGNMENT OF ERROR NO. 9:

By this assignment of error, defendant claims the
evidence is insufficient to support his conviction. Re-
cently, in State v. Ash, 97-2061 (La. App. 4 Cir.
2/10/99), 729 So.2d 664, writ denied, 99-0721 (La.
7/2/99), __ So.2d , this court summarized the
standard of review that applies when a defendant
claims that the evidence produced to convict him was
constitutionally insufficient:

In evaluating whether evidence is constitu-
tionally sufficient to support a conviction, an
appellate court must determine whether,
viewing the evidence in the light most favor-
able to the prosecution, any rational trier of
fact could have found the defendant guilty
beyond a reasonable doubt. Jackson v. Vir-
ginia, 443 U.S. 307, 99 S.Ct. 2781, 61
L.Ed.2d 560 (1979). The reviewing court is
to consider the record as a whole and not
just the evidence most favorable to the pros-
ecution; and, if rational triers of fact could
disagree as to the interpretation of the evi-
dence, the rational decision to convict
should be upheld. State v. Mussall, 523
So.2d 1305 (La.1988). Additionally, the re-
viewing court is not called upon to decide
whether it believes the witnesses or whether
the conviction is contrary to the weight of
the evidence. Id. The trier of fact’s determi-
nation of credibility is not to be disturbed on
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appeal absent an abuse of discretion. State
v. Cashen, 544 So.2d 1268 (La. App. 4 Cir.
1989). When circumstantial evidence forms
the basis of the conviction, such evidence
must consist of proof of collateral facts and
circumstances from which the existence of
the main fact may be inferred according to
reason and common experience. State v.
Shapiro, 431 So.2d 372 (La. 1982). The ele-
ments must be proved such that every rea-
sonable hypothesis of innocence is excluded.
La. R.S. 15:438. This is not a separate test
from Jackson v. Virginia, supra, but rather
is an evidentiary guideline to facilitate ap-
pellate review of whether a rational juror
could have found a defendant guilty beyond
a reasonable doubt. State v. Wright, 445
So.2d 1198 (La. 1984). All evidence, direct
and circumstantial, must meet the Jackson
reasonable doubt standard. State v. Jacobs,
504 So0.2d 817 (La. 1987).

Defendant was convicted of aggravated burglary,
La. R.S. 14:60; aggravated rape, La. R.S. 14:42; and
aggravated crime against nature, La. R.S. 14:89.1.

La. R.S. 14:60 defines aggravated burglary in per-
tinent part as:

[TThe unauthorized entering of any inhab-
ited dwelling, or of any structure, water
craft, or movable where a person is present,
with the intent to commit a felony or any
theft therein, if the offender,

(1) Is armed with a dangerous weapon; or
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(2) After entering arms himself with a dan-
gerous weapon; or

(3) Commits a battery upon any person
while in such place, or in entering or leaving
such place.

La. R.S. 14:42 defines aggravated rape, in perti-
nent part, as:

A. [A] rape committed upon a person sixty-
five years of age or older or where the anal
or vaginal sexual intercourse is deemed to
be without lawful consent of the victim be-
cause it 1s committed under any one or more
of the following circumstances:

(1) When the victim resists the act to the ut-
most, but whose resistance is overcome by
force.

(2) When the victim is prevented from re-
sisting the act by threats of great and imme-
diate bodily harm, accompanied by apparent
power of execution.

(3) When the victim is prevented from re-
sisting the act because the offender is armed
with a dangerous weapon.

Rape is defined by La. R.S. 14:41(A) as “the act of
anal or vaginal sexual intercourse with a male or fe-
male person committed without the person’s lawful
consent.”

La. R.S. 14:89.1 defines aggravated crime against
nature in pertinent part as:

[C]lrime against nature committed under
any one or more of the following circum-
stances:
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(1) When the victim resists the act to the ut-
most, but such resistance is overcome by
force;

(2) When the victim is prevented from re-
sisting the act by threats of great and imme-
diate bodily harm accompanied by apparent
power of execution;

(3) When the victim 1s prevented from re-
sisting the act because the offender is armed
with a dangerous weapon]|.]

La. R.S. 14:89(A) defines crime against nature in
pertinent part as:

(1) The unnatural carnal copulation by a hu-
man being with another of the same sex or
opposite sex or with an animal, except that
anal sexual intercourse between two human
beings shall not be deemed as a crime
against nature when done under any of the
circumstances described in R.S. 14:41,
14:42, 14:42.1 or 14:43. Emission 1s not nec-
essary; and, when committed by a human
being with another, the use of the genital or-
gan of one of the offenders of whatever sex
is sufficient to constitute the crime.

The testimony of a rape victim alone is sufficient
to establish the elements of the offense of aggravated
rape. State v. Campbell, 97-0358 p. 11 (La. App. 4 Cir.
5/20/98), 715 So.2d 488, 494, writ denied, 98-2485
(La.2/12/99), _ So.2d ___, 1999 WL 89444. A review-
ing court is not called upon to decide whether it be-
lieves the witnesses, and credibility decisions by the
jury should not be disturbed unless such findings are
clearly contrary to the evidence. State v. Ash, supra.
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The victim’s testimony, that defendant was armed
with a hammer when she complied with his order to
perform oral sex on him and when he had intercourse
with her against her will, is sufficient to sustain the
convictions for aggravated crime against nature and
aggravated rape. The victim’s testimony, that defend-
ant broke into the residence while armed with the
hammer and that he stated his need for a screwdriver,
1s sufficient to sustain the conviction for aggravated
burglary, as it established that defendant entered a
residence while armed with the intent of committing
a theft—at the minimum. Considering the totality of
the evidence in the light most favorable to the State,
a rational trier of fact, finding the victim’s testimony
credible and corroborated by the other witnesses,
could have concluded that the elements of each offense
were proved beyond a reasonable doubt.

This assignment of error is without merit.
ASSIGNMENT OF ERROR NO. 10:

In his next assignment of error, defendant claims
that his counsel was ineffective. Generally, the issue
of ineffective assistance of counsel is more properly
addressed in an application for post-conviction relief
filed in the trial court, where a full evidentiary hear-
ing can be conducted. State v. Smith, 97-2221 p. 14
(La. App. 4 Cir. 4/7/99), 734 So.2d 826, 834. Only if the
record discloses sufficient evidence to rule on the mer-
its of the claim does the interest of judicial economy
justify consideration of the issues on appeal. Id. at
834-35.

The defendant’s claim of ineffective assistance of
counsel is to be assessed by the two-part test an-
nounced in Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052 (1984). See State v. Fuller, 454 So.2d
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119 (La. 1984). The defendant must show that coun-
sel’s performance was deficient and that this defi-
ciency prejudiced him. The defendant must make both
showings to prove that counsel was so ineffective as to
require reversal. State v. Sparrow, 612 So.2d 191, 199
(La. App. 4 Cir.1992). Counsel’s performance is not in-
effective unless it can be shown that he or she made
errors so serious that he or she was not functioning as
the “counsel” guaranteed to the defendant by the 6th
Amendment of the federal constitution. Strickland,
supra, at 686, 2064. That is, counsel’s deficient perfor-
mance will only be considered to have prejudiced the
defendant if the defendant shows that the errors were
so serious that he was deprived of a fair trial. To carry
his burden, the defendant “must show that there is a
reasonable probability that, but for counsel’s unpro-
fessional errors, the result of the proceeding would
have been different. A reasonable probability is a
probability sufficient to undermine confidence in the
outcome.” Id. at 693, 2068.

Defendant cites a number of instances of alleged
ineffective assistance of counsel. The record appears
sufficient to address most of his claims.

1. Defendant claims that counsel failed to follow
through on his motion and defendant’s pro se motion
attacking the constitutionality of La. C.E. art. 412. Be-
cause we have held that the statute was constitutional
as applied to bar testimony by three witnesses who
wished to testify as to the victim’s prior sexual behav-
ior, we must conclude that, even assuming a defi-
ciency in defense counsel’s performance as to this is-
sue, defendant was not prejudiced thereby.

2. Defendant next claims that the decision to call
defendant to the witness stand, considering his prior
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convictions, amounted to ineffective assistance of
counsel. This court has previously recognized that, if
an alleged error falls “within the ambit of trial strat-
egy’ it does not “establish ineffective assistance of
counsel.” State v. Bordes, 98-0086 p. 8 (La. App. 4 Cir.
6/16/99), 738 So.2d 143 (quoting State v. Bienenmy,
483 S0.2d 1105, 1107 (La. App. 4 Cir.1986)). Moreover,
as “opinions may differ on the advisability of a tactic,
hindsight is not the proper perspective for judging the
competence of counsel’s trial decisions. Neither may
an attorney’s level of representation be determined by
whether a particular strategy is successful.” Id. (quot-
ing State v. Brooks, 505 So.2d 714, 724 (La. 1987), cert.
denied sub nom. Brooks v. Louisiana, 484 U.S. 947,
108 S.Ct. 337 (1987)). Accordingly, counsel’s strategic
decision to call defendant to testify does not establish
ineffective assistance of counsel, especially since the
victim and defendant were the only two witnesses to
the incident in question. That is, assuming the victim
had fabricated the attack, the defendant was the only
person who could inform the jury of the “correct” his-
tory of events.

4. Defendant next argues that counsel was ineffec-
tive 1n that he failed to call several witnesses who, he
claims, had witnessed the victim in defendant’s pres-
ence prior to the arrest, even though the victim had
testified that she had never seen defendant before the
incident. The record contains no evidence of these wit-
nesses. However, insofar as such witnesses could have
challenged the victim’s credibility, we allow defend-
ant’s right to raise this issue in an application for post-
conviction relief to be reserved.

5. Defendant next claims that trial counsel was in-
effective for failing to object to Officer Jewel’s testi-
mony concerning defendant’s inculpatory statements,
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as such statements were inadmissible. Because we
have held that these statements were properly admit-
ted, defendant was not prejudiced by counsel’s failure
to object, even assuming that failure constitutes a de-
ficient performance.

6. Defendant next claims counsel’s performance
was deficient in that he failed to object to purported
“victim impact” testimony by the victim’s mother dur-
ing the State’s redirect examination of her in its re-
buttal and during the State’s closing argument, in
which reference to the testimony was made. Defend-
ant admits that defense counsel did object to the
mother’s testimony, but only on the ground that it was
outside the scope of redirect examination, not on the
ground that it was irrelevant and highly prejudicial.
However, we have held that the mother’s statement
concerning the victim’s emotional state after the at-
tack was relevant in that it tended to show that the
victim had not consented to intercourse with the de-
fendant. We have also held that the statement con-
cerning the impact upon the whole family was no more
than harmless error. Thus, defendant was not preju-
diced by counsel’s performance on this point.

As to the prosecutor’s comment during closing ar-
gument, the prosecutor was talking about the victim,
and he stated “[T]here is something that is screaming
silently about this incident. You almost heard from
her mom.” Assuming this was a reference to the
mother’s statement concerning her daughter’s with-
drawn behavior in the days following the attack, this
was permissible. The statement and its context do not
indicate that the State was referring to the mother’s
statement about the attack’s effect on the family. This
point is without merit.
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7. Defendant’s final claim is that counsel’s perfor-
mance was deficient because he failed to object to the
trial court’s unconstitutional jury instruction on rea-
sonable doubt. Because we have held that the jury in-
struction was constitutional, defendant was not prej-
udiced by counsel’s failure to object, since any objec-
tion would properly have been sustained.

In sum, we hold that, on the claims reviewed, de-
fendant did not receive ineffective assistance of coun-
sel. However, defendant’s right to raise the issue of
ineffective assistance of counsel is reserved with re-
gard to counsel’s failure to call those witnesses who
would have testified that the victim had been ob-
served with defendant prior to the night of 7 January
1997.

ASSIGNMENT OF ERROR NO. 11:

By this assignment of error, defendant claims he
was prejudiced by three incidents of prosecutorial
misconduct.

1. Defendant cites the State’s failure to provide ad-
equate notice of its intent to use defendant’s inculpa-
tory statements at trial as required by La.C.Cr.P. art.
768. We have noted that defense counsel failed to ob-
ject timely to the use of the statements at trial and,
consequently, was barred from raising lack of notice
as an assignment of error. Defendant cannot now
raise this issue by disguising it as an assignment of
error relating to prosecutorial misconduct.

2. Defendant next claims the State elicited im-
proper victim impact testimony from the victim’s
mother. In essence, we have already addressed this is-
sue. The testimony regarding the victim’s behavior af-
ter the crime was relevant to the issue of consent, and
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thus there was no misconduct in eliciting it. As to the
other statement, the prosecutor abided by the judge’s
decision to terminate the line of questioning concern-
ing the “impact” of the incident on the victim’s family.
It was the victim’s mother who spoke over the judge’s
ruling; the transcript evidences no improper behavior
by the State. And to whatever extent, if any, that the
State’s questions prompted the witness to vent her
feelings, we have held that the statement was no more
than harmless error.

3. Finally, defendant claims that the prosecutor
made improper, personal attacks on him during clos-
ing arguments. Defense counsel failed to object to any
such improper comments. Accordingly, defendant is
barred from raising this issue as an assignment of er-
ror, either directly or as an allegation of prosecutorial
misconduct. La. C.Cr.P. art. 841(A); State v. Seals, su-
pra.

This assignment of error is without merit.
ASSIGNMENT OF ERROR NO. 12:

In his last assignment of error, defendant argues
that the cumulative effect of the errors in the instant
case denied him a fair trial. Our review, however, in-
dicates that there was only one error patent in the
sentencing process and perhaps, as discussed under
Assignment of Error No. 3, one harmless error regard-
ing the one extraneous statement by the victim’s
mother. Being harmless, this one error certainly did
not deprive defendant of a fair trial.

This assignment of error is also without merit.
Therefore, we affirm defendant’s convictions and sen-
tence as a habitual offender on the aggravated bur-
glary conviction. However, we vacate his sentences on
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the aggravated rape and aggravated crime against na-
ture convictions and remand the case for resentenc-
ing.

Finally, as discussed under Assignment of Error
No. 10, we preserve defendant’s right to raise a claim
of ineffective assistance of counsel in an application
for post-conviction relief, while limiting it to the issue
of counsel’s alleged failed to present witnesses who
had seen the victim with defendant prior to the crimes
charged.

CONVICTIONS AFFIRMED; SENTENCES VA-
CATED IN PART AND REMANDED FOR RE-
SENTENCING.
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APPENDIX 1

CRIMINAL DISTRICT COURT OF ORLEANS
PARISH, LOUISIANA
[filed Aug. 18, 1997]

No. 387-752 “D” COURT REPORTER: B. WAGNER

State of Louisiana
versus
NATHANIEL LAMBERT Violation: R.S. 14:60
R.S. 14:89.1
R.S. 14:42
FRIDAY, AUGUST 15, 1997

SENTENCING:

THE DEFENDANT APPEARED BEFORE THE BAR
OF THE COURT ATTENDED BY COUNSEL MRS.
CHERRILYNNE W. THOMAS ESQ. (STANDING IN
FOR MR. POWELL MILLER) FOR SENTENCING.
THE STATE WAS REPRESENTED BY MS. KAREN
HERMAN ESQ.

THE COURT SENTENCED THE DEFENDANT TO

SERVE:

FOR R.S. 14:60— THIRTY YEARS DEPART-
MENT OF CORRECTIONS
AT HARD LABOR.

FORR.S. 14:89.1— FIFTEEN YEARS DEPART-
MENT OF CORRECTIONS
AT HARD LABOR.

FORR.S. 14:42— LIFE IMPRISONMENT IN
THE DEPARTMENT OF
CORRECTIONS AT HARD
LABOR WITHOUT THE BEN-
EFIT OF PAROLE, PROBA-
TION, OR SUSPENSION OF
SENTENCE.
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ALL SENTENCES ARE TO BE SERVED CONSEC-
UTIVELY.
COURT COSTS ARE WAIVED.

THE STATE FILED A MULTIPLE BILL ON THE
ABOVE DEFENDANT.

PURSUANT TO LOUISIANA CODE OF CRIMINAL
PROCEDURE ARTICLE 892, THE CRIMINAL
CLERK WILL NOTIFY THE LOUISIANA DEPART-
MENT OF CORRECTIONS.

MINUTE CLERK: C. MARY
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APPENDIX J

CRIMINAL DISTRICT COURT OF ORLEANS
PARISH, LOUISIANA
[filed August 11, 1997]

No. 387-752 “D” COURT REPORTER: B. WAGNER

State of Louisiana
versus
NATHANIEL LAMBERT Violation: R.S. 14:60/42/89.1

MONDAY, AUGUST 11, 1997 Page 2 of 2

ASSISTANT DISTRICT ATTORNEY MS K. HER-
MAN ESQ., MADE OPENING STATEMENT TO
THE JURY ON BEHALF OF THE STATE. MR. P.
MILLER, ESQ., DEFENSE COUNSEL, MADE
OPENING STATEMENT TO THE JURY ON BE-
HALF OF THE DEFENSE.

THE STATE CALLED THE FOLLOWING WIT-
NESS, WHO, AFTER BEING DULY SWORN, GAVE
TESTIMONY AND WERE CROSS EXAMINED BY
THE DEFENSE. (1) OFFICER D. JEWEL, (2) DR. J.
MOISES, (3) P. DANIELS, (4) POLICE DIS-
PATCHER SKIPPER, (5) DET. J. GOINS, (6) E. TAY-
LOR.

THE STATE MARKED THE FOLLOWING EXHIB-
ITS S-1 PHOTO, S-2 PHOTO, S-3 HAMMER, S-4
CLOTHES, S-5 PHOTO, S-6 SEXUAL ABUSE EX-
AMINATION FORM, S-7 RAPE KIT, S-8 REPORT
FROM CORONER’S OFFCIER, S-9

COMPLAINT HISTORY, S-10 TAPE REQUEST
FORM, S-11 DOCUMENT, S-12 TAPE, S-13 DOCU-
MENT, S-14 DIAGRAM, S-15 PHOTO, S-16 PHOTO,
S-17 PHOTO.
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THE STATE INTRODUCED THE FOLLOWING EX-
HIBITS INTO EVIDENCE S-1 THROUGH S-17. THE
COURT ALLOWED THE JURY TO VIEW THE EVI-
DENCE INTRODUCED BY THE STATE AND AD-
MITTED BY THE COURT. STATE THEN RESTED
ITS CASE SUBJECT TO THEIR RIGHT TO REBUT-
TAL.

THE DEFENSE CALLED THE FOLLOWING WIT-
NESSES. AFTER BEING FIRST DULY SWORN,
GAVE TESTIMONY AND WERE CROSS EXAM-
INED BY THE STATE. (1) THE DEFENDANT. THE
DEFENSE RESTED ITS CASE.

THE STATE CALLED NO WITNESSES IN REBUT-
TAL. THE STATE THEN RESTED.

ASSISTANT DISTRICT ATTORNEY MR. R. HOTH.
ESQ., MADE THE CLOSING ARGUMENT TO THE
JURY ON BEHALF OF THE STATE OF LOUISI-
ANA. MR. P. MILLER, ESQ., DEFENSE COUNSEL,
MADE THE CLOSING ARGUMENT TO THE JURY
FOR THE DEFENSE. ASSISTANT DISTRICT AT-
TORNEY MS. K. HERMAN ESQ., MADE REBUT-
TAL ARGUMENT TO THE JURY ON BEHALF OF
THE STATE OF LOUISIANA.

THE COURT THEN CHARGED THE JURY AS TO
THE LAW APPLICABLE IN THE ABOVE CASE. AT
7:25 P.M. THE JURY RETIRED TO DELIBERATE
IN THE ABOVE MATTER AND AT 10:00 P.M. RE-
TURNED INTO OPEN COURT WITH ALL PARTIES
PRESENT IN THE FOLLOWING VERDICT:

AS THE 14:42: “WE, THE JURY, FIND THE DE-
FENDANT, GUILTY AS CHARGED.” AS THE 14:60:
“WE, THE JURY, FIND THE DEFENDANT GUILTY
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AS CHARGED.” AS THE 14:89.1: “WE, THE JURY,
FIND THE DEFENDANT, GUILTY AS CHARGED.”

THE DEFENSE REQUESTED THAT THE COURT
POLL THE JURY. THE COURT ORDERED THE
JURY POLLED. AS TO COUNT 1, THE RESULT OF
THE POLL WAS 12-0. AS TO COUNTS 2 & 3, THE
RESULT OF THE POLL WAS 11/1. THE COURT OR-
DERED THE VERDICT RECORDED IN THE REC-
ORD AND DISMISSED THE JURY. THE COURT
SET SENTENCING AND HEARINGS ON ALL DE-
FENSE POST-TRIAL MOTIONS FOR 8/15/97 AND
THE DEFENDANT REMANDED. PUT THE DE-
FENDANT ON THE JAIL LIST.



